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Hanford Lennox Gordon—usually ideintified by his initials “H. L.” or
at other times by his nickname “Thundering Gordon” — was one of
the more colorful lawyers in post-bellum Minnesota. Admitted to the
New York bar in 1857 at age twenty, he moved to Wright County,
Minnesota, and was admitted to the Minnesota bar in September
1860. After service in the Civil War, he returned to Wright County,
was elected county attorney and to a term in the state senate. In
1867 he moved to St. Cloud and formed a brief partnership with
Loren W. Collins, who later served on the state Supreme Court.
Throughout his life, Gordon was plagued with illness, some that
brought him to the verge of death. For a more hospitable climate, he
moved to Florida then to California, where he died in 1920 at age
eighty-three. All the time, he was practicing law, engaging in business pursuits and writing. He wrote many letters-to-the-editor,
political speeches and poetry, publishing several volumes of verse.
In 1890, his long, flattering self-portrait was published in the
Biographical History of the Northwest edited by Alonzo Phelps.1 In it
he told tales of his life as a lawyer on the Minnesota frontier
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Alonzo Phelps, 4 Biographical History of the Northwest 139-152 (1890). The etching
on page 4 is from this book.

In 1915 he donated his papers to the Minnesota Historical Society.
They include copies of correspondence, the 4th edition of his book
Laconics (1914), two copies of his memoirs and a large, fragile
scrapbook of newspaper articles. He wrote with an eye on history—
that is, he believed that someday his writings would be read by
others and so he continued to polish them, even after they were
published or sent. Most every page of the first quarter of Laconics
has his penciled additions, corrections and marginalia. Another
example is a fourteen-page letter he wrote in September 1911 in
reply to a family friend, Byron Sutherland, who had sent him reminiscences of lawyers and politicians they knew in the old days (for some
reason there are two faint carbon copies of this reply in his papers).
It is evident that even after it was mailed, he touched up the copies
by inserting or deleting words and phrases.
This is a very entertaining letter. And through it we get a glimpse of
Gordon’s combustible personality and how trials were fought in rural
towns in the 1860s and 1870s. While writing this letter, he did not
search his papers to check for accuracy. He writes that in 1860 as
Wright County Attorney he charged James Shippey with murder, and
to his irritation, the presiding judge, Charles Vanderburgh, pestered
him to seek assistance in drafting the indictment. He brags that his
indictment was never “attacked” and he won a conviction. He does
not mention the fact that Shippey appealed his conviction on several
grounds, one being that the indictment was deficient because the
foreman of the grand jury did not sign it. The Supreme Court
rejected this argument in an opinion in 1865.2
State v. Shippey, 10 Minn. R. (Gil. 178) 223 (1865). The complete opinion is posted in
the Appendix, at 21-27. In his self-portrait in Phelps’s Biographical History of the
Northwest, he writes the following about this case:
2

At the next term of the district court, he was engaged on one side of every
case, and won every case he tried. His first important case was the State
against Shippey, indicted for murder. Shippey was ably defended by
Eugene Wilson of the Minneapolis bar, but he was convicted and sentenced to be hanged. Gordon believed him guilty of manslaughter, but not
of murder. He therefore used his best efforts to secure a commutation of
his sentence, and succeeded. Gordon's practice grew rapidly, and soon
extended to half the counties in the State.
In contrast, in his letter to Sutherland, he mocks Wilson’s blundering, histrionic defense.
For Wilson’s biographical sketches and obituary, see “Eugene M. Wilson (1833-1890)”
(MLHP, 2008-2016).
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In another anecdote, he reveals that he had mastered a rule
essential for success in the courtroom: Know your judge. The trial
judge in this case was, again, Charles Vanderburgh, who, Gordon
knew, was a disciple of New York law, which he had studied before
migrating to Minnesota. The issue in the litigation was whether a
railroad was responsible for the loss of a shipment of whiskey that
had been ordered and bought by Gordon’s client. The judge, relying
on what he considered settled New York law, was about to rule for
the defendant when Gordon suddenly flourished a copy of a recent
decision of the New York Court of Appeals that he had received a
week before trial. After reading it, “Van” reversed course and ruled
in favor of Gordon. This was a time when surprise was a feature of
trials, when lawyers had to be quick on their feet, argued points of
law orally and did not file memoranda with the court.
In the most dramatic story, Gordon challenges Judge James M.
McKelvy for meeting with the prosecution in a criminal case in his
hotel room at night and then changing his ruling on the admissability
of a confession of Gordon’s client the next morning. Cornered and
exposed, McKelvy lashes back, orders Gordon arrested and jailed
for contempt of court but spectators block the sheriff from taking
custody of the defiant lawyer. After a recess, the trial, which has
already lasted three weeks, resumes but popular sentiment has
changed. In the end the jury is “out about twenty minutes” and
returns a verdict of not guilty.
A copy of H. L. Gordon’s letter to Byron Sutherland dated September
18, 1911, follows. Etchings of F. R. E. Cornell, Eugene M. Wilson and
Judge Charles Edwin Vanderburgh, three men who appear in his trial
tales, are posted in the Appendix, at 18-20. The Supreme Court’s
decision in State v. Shippey, 10 Minn. Reports 223 (1865), concudes
this article.
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Alonzo Phelps, 4 Biographical History of the Northwest (1890)
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8 Magazine of Western History (August 1888)
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Charles Edwin Vanderburgh (1829-1898) served on the Fourth Judicial District Court
from 1860 to 1881, when he was elected to the Supreme Court,
where he served from January 1882 to January 1894.
Source: 8 Magazine of Western History (June 1888).

20

STATE OF MINNESOTA
vs.

THOMAS J. SHIPPEY
10 Minn. R. (Gil. 178) 223
(1865)
Murder, Presumption from Killing.—Where
Killing
it appears that the
defendant deliberately and intentionally shot the deceased, the
presumption is that it was an act of murder.
State vs. Brown, vol. 12, 538.
Insanity, Degree Necessary to Acquit.—A
party indicted, is not
Acquit
entitled to be acquitted on the ground of insanity, if at the time of the
alleged offense he had capacity sufficient to enable him to
distinguish between right and wrong, and understood the nature and
consequences of his act, and had mental power sufficient to apply
that knowledge to his own case.
State vs. Gut, vol. 13, 341.
Provocation to Reduce Offense.—A
mere trespass upon land is not
Offense
such a provocation as the law will recognize as sufficient to reduce a
killing below murder.
State vs. Hoyt, vol. 13, 132.
Same, Proportion between, and Instrument.—The
instrument emInstrument
ployed in killing must bear reasonable proportion to the provocation, to reduce the offense to manslaughter.
Self Defense, Pacts to Justify.—To
justify a killing as in self defense,
Justify
it is not enough that the defendant believed in a state of facts, which,
if true, would have justified the act in self defense, but he must have
had reasonabIe grounds for such belief.
Gallagher vs. State, vol. 3, 185.
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Indictment, Signing
not moving to set aside
Signing by Foreman, Waiver.—By
Waiver
the indictment, or demurring, the defendant waives the objection
that the indictment is not signed by the foreman of the grand jury.
Application for new trial, to supreme court.
Points and authorities for defendant:1. That the verdict should be set aside under §6, p. 778, Comp. Stat.,
on the ground that it was not warranted by the evidence. In that it
appears therefrom—First, that the mind of defendant was in such
state of partial insanity, as rendered him incapable of committing
murder in the first degree. Second, that the circumstances of
provocation were such as should have convinced the jury, that
defendant either imagined he was necessarily acting in self-defense,
or his blood was so heated as to take the case out of the degree of
crime found in the verdict.
2. That new trial should be granted on account of error in the charge
of the court below—in that the counsel for defendant requested the
court to charge the jury, “that if the jury believe that the prisoner at
the time of the killing believed in the existence of a state of facts,
which if true would have constituted self-defense, they must find a
verdict of acquittal,” which the court refused to so charge, and thus
erroneously prevented the jury from considering one ground of
defense. Case of Commonwealth v. Rogers, 7 Met. 500; Russell on
Crimes, 8, note; and Roscoe on Criminal Evidence, 593.
3. That the indictment in the case was not signed by the foreman of
the grand jury finding it; for though the statutes provide that most
defects in an indictment must be taken advantage of by demurrer,
yet can it be considered an indictment at all unless signed by the
foreman? The indictment from its form would not be good at common
law, and when it must rely for being good upon following a statutory
form, can it vary in so important a particular and be valid?
Points and authorities for the State:-
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1. The indictment is, so far as the signature of the foreman of the
grand jury is concerned, strictly in accordance with the statute.
Comp. Stat. 754-5, §60. The signature of the foreman under the
words "a true bill," without regard to the part of the indictment in
which it appears, is always sufficient. Whart. Am. Cr, Law, 497-8.
2. No objection being made upon the trial to the indictment, all such
objections are waived, and cannot avail the defendant at this stage
of the cause. Comp. Stat. 764, §§108, 109.
3. There being evidence in support of the verdict, it requires no
citation of authorities to show that this court will not disturb it.
4. The evidence in this case is so entirely conclusive and there being
absolutely no evidence tending to absolve the defendant from the
guilt of the crime for which he was convicted, it is difficult to discover
any other objection than delay in the present motion.
5. (a.) The charge of the judge excepted to was strictly correct as
given, even when tested by the doctrine of Selfridge's case—a case
which has been severely criticised, —was decided not upon legal but
political grounds, and which sought to engraft the principles of the
code of honor upon the maxims of criminal jurisprudence. Whart. Cr.
Law, 1026. (b.) The charge as requested, even if abstractly correct,
was utterly inapplicable to the case at bar, there being no evidence
tending to show any belief of danger to life or limb in the mind of the
defendant. Derby v. Gallup, 5 Minn. [138].

Wilson & McNair, for defendant.
G. E. Cole [Attorney General], for State.
WILSON, C. J. The defendant applies to this court for a new trial
under § 6, P. 777, of the Comp. Stat.
The grounds of the motion are: First, that the verdict is not warranted by the evidence; Second, error in the charge of the court;
Third that the indictment was not signed by the foreman of the grand
jury. I cannot say that the evidence did not warrant the verdict.
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It clearly appears that defendant deliberately and intentionally shot
the deceased, and from this the presumption is that it was an act of
murder. Commonwealth v. York, 9 Met. 93. This presumption it was
for the defendant to rebut. I think it very clear that the evidence
would not have justified the jury in acquitting the defendant on the
ground of insanity. His suspicion of strangers, apparent melancholy,
and peculiarity of deportment generally, are not proof of insanity, as
that term is popularly understood. Perhaps by theorists these
peculiarities may be considered evidences of insanity. It is indeed
very difficult to define that invisible line that divides insanity from
sanity, but such speculation is not here necessary; for a party
indicted is not entitled to an acquittal on the ground of insanity, if at
the time of the alleged offense he had capacity sufficient to enable
him to distinguish between right and wrong, and understood the
nature and consequences of his act and had mental power sufficient
to apply that knowledge to his own case. Commonwealth v. Rogers,
7 Met. 500. I think the evidence does not show insanity of any grade;
certainly it falls far short of showing such insanity as would be a
proper ground of defense according to this rule
But the defendant's counsel insist that though insanity was not
proven, "that the circumstances of provocation were such as should
have convinced the jury that the defendant either imagined he was
necessarily acting in self-defense, or that his blood was so heated as
to take the case out of the degree of crime found in the verdict.”
Under our statute the killing of a human being in the heat of passion
upon sudden provocation, or in sudden combat intentionally, is
manslaughter, not murder. It was for the jury to say whether the
homicide in this case was committed under such circumstances, and
by their verdict they have negatived that hypothesis; and in this
respect, too I think their verdict is justified by the evidence. The
designed killing of another without provocation and not in sudden
combat, is none the less murder, because the perpetrator of the
crime is in a state of passion. People v. Sullivan, 7 N. Y. 399; Penn v.
Bell, Addis. 156; Penn v. Honeyman, id. 147; State v. Johnson, 1 Ired.
354; Preston v. State, 25 Miss. 383; Campbell v. State, 23 Ala. 44.
And where there are both provocation and passion, the provocation
must be sufficient. See cases last cited.
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The circumstances of provocation proven in this case were not
sufficient to extenuate the guilt of the homicide, or reduce the crime
to the grade of manslaughter. The provocation given by the
deceased in trespassing on defendant's land, is not such as would
provoke any person not wholly regardless of human life to use a
deadly weapon. Nor is it such as the law will recognize as sufficient
to reduce the killing below murder. Commonwealth v. Drew, 4 Mass,
396; State v. Beauchamp, 6 Blackf. 299; State v. Horgan, 3 Ired. 186;
Monroe v. State, 5 Geo. 85; 1 Arch. Cr. Pr. and Pl. (7th ed.) 808, 809,
810. Without farther provocation than this, so far as the evidence
shows, the defendant took his gun and followed deceased, with the
apparent purpose of shooting him or his companion. It is true that
before the prisoner shot deceased, the deceased threw at him (but
did not hit him with) a stick or club; but I think that this could not be
considered such provocation as the law looks upon, as an alleviation
of the homicide from murder to manslaughter. There is a wanton
disregard of human life and social duty in taking or, endeavoring to
take the life of a fellow being, in order to save ourself from a
comparatively slight wrong, which the law abhors. To determine on
the sufficiency of the provocation to mitigate the killing from murder
to manslaughter, the instrument or weapon with which the homicide
was effected must be taken into consideration; for if it was effected
with a deadly weapon, the provocation must be great indeed to lower
the grade of the crime from murder; if with a weapon or other means
not likely or intended to produce death, a less degree of provocation
will be sufficient; in fact, "the instrument employed must bear a
reasonable proportion to the provocation to reduce the offense to
manslaughter." Wharton Cr. Law (2d ed.), 368-9, and cases cited in
notes; see also 7 Arch. Cr. Pr. and Pl. (7th ed.) 803-4, 808-9-10, 816,
821, and cases cited in the notes; Com. v. Mosler, 4 Penn. St. 264;
Regina v. Smith, 8 Car. & P. 160.
The revenge in this case was disproportionate to the injury, and
outrageous and barbarous in its nature, and therefore cannot in any
legal sense be said to have been provoked by the acts of the
deceased. The facts in this case incontrovertibly show that the
prisoner did not act and could not have supposed it necessary to act
in self-defense. He was the pursuer not the pursued. Self-dense can
only be resorted to in case of necessity. The right to defend himself
25

would not arise until defendant had least attempted to avoid the
necessity of such defense. People v. Sullivan, 7 N. Y. 399; Wharton
Cr. Law, 386; Regina v. George Smith, 8 Car. & P. 160.
The defendant's counsel asked the court to charge the jury, "That if
the jury believe that the prisoner at the time of the killing believed in
the existence of a state of facts, which if true would have constituted
self-defense, they must find a verdict of acquittal," which the court
refused, but charged the jury that "the facts must be such as
reasonably to have raised such belief or apprehension on part of the
defendant." The court was correct in refusing to charge as thus
requested. The mere fact that defendant believed it necessary for
him to act in self-defense would not warrant a "verdict of acquittal."
It is not enough that the party believed himself in danger, unless the
facts and circumstances were such that the jury can say he had
reasonable grounds for his belief. Comp. Stat. 703, §5; Shorter v.
People, 2 N.Y. 193; Whart. Cr. Law, 386; Arch. Cr. Pr. and Pl. 798; U.
S. v. Vigol, 2 Dallas, 346. In Tennessee, I believe, it has been held
otherwise (Grainger v. The State, 5 Yerg. 459) but I think this
decision stands alone, unsupported by either principle or authority.
Such belief would perhaps reduce the crime to manslaughter, but
whether it would or not, it is not necessary to decide in this case.
The only exception taken to the charge of the court is above given,
and we must therefore presume that in every other respect it was full
and correct. But even if the charge in this respect had been
erroneous, it would not be a good ground for reversal of the
judgment. Self-defense ex vi termini is a defensive not an offensive
act, and must not exceed the bounds of mere defense and
prevention. To justify such act there must be at least an apparent
necessity to ward off by force some bodily harm.
Where the party has not retreated from or attempted to shun the
combat, but has as in this case unnecessarily entered into it, his act
is not one of self-defense. The plaintiff, by taking his gun and
following after the deceased, without any previous provocation
(such as the law will recognize as provocation for the use of a deadly
weapon), showed conclusively that the homicide was committed in
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self-defense, real or imaginary. The evidence, therefore, did not
make a case for laying down law of self-defense, and an error of the
court concerning an abstract proposition having nothing to do with
the matter in hand is not sufficient ground for reversing a judgment.
Shorter v. People, 2 N. Y. 202.
The other ground on which defendant's counsel ask a new trial is,
that the indictment was not signed by the foreman of the grand jury.
Whether the signature of the foreman on the back of the indictment
was sufficient, it is not necessary for us now to decide. This objecttion, not having been taken by motion to set aside the indictment or
by demurrer, was waived. §2, p. 764, and §11, p. 766, Comp. Stat. I
have felt in the examination of this case a great anxiety to discover
some legal ground on which to grant the defendant a new trial, but
governed as the court is and ought to be strictly by the rules of law, I
have failed to see any ground for such action. It is for us to declare
the law, and if this is a case in which it should not be rigorously
enforced, the state executive only can apply the remedy. New trial
denied. •
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