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PREFACE
By Laws 1903 c. 372 the Supreme Court was authorized to select a person to
prepare a digest of all its decisions. In December, 1903, I was selected by the
Court and this digest is the result. The act authorizing the digest provided
that it should be prepared “in such manner as the Supreme Court shall direct.”
The Court gave me a free hand except that it directed me to follow substan
tially the so-called American Digest Classiﬁcation. To the main titles of this
classiﬁcation I have added the following: Conﬂict of Laws, Duress, Election,

Equitable Conversion, Foreign Laws, Implied or Quasi Contracts, Incompe
tents, Interstate Commerce, Laches, Maxims, Merger, Mistake, Municipal
Courts, Photographers, Probate Court, Recording Act, Relation, Restraint of
Trade, Roads, Service of Notices and Papers, Stare Decisis, Stay of Proceed

ings, Supreme Court, Trade Secrets, Undue Inﬂuence, Unfair Competition,
Wagers, and Waiver. So far as possible cases relating to “errors” have been
placed under Evidence, Trial, New Trial, and other speciﬁc titles, rather than

under Appeal and Error. Any classiﬁcation is more or less arbitrary. Cus
tom is a better guide than logic or the ideas of the individual digester. The
law is more a result of experience than of logic or a rigid application of general
principles, and one result of this fact is the absence of any logical or philo
sophical classiﬁcation.

The common-law forms of action have been abolished,

but they still largely determine the classiﬁcation and terminology of our law.
Cases involving statutory law have been digested with reference to the sections
of Revised Laws 1905, so far as possible. In the third volume will be found a
table showing the sections of the text where the cases relating to the sections
of the Revised Laws of 1905 are digested. My aim has been to emphasize the
general rules of the law rather than the facts of particular cases. Unim
portant decisions, especially those relating to pleading, the admissibility and
sutﬁcienc-y of evidence, and obsolete statutes, have been relegated to the notes
and treated summarily, not only to save space but also to prevent general rules
from being submerged in a mass of details.

This digest includes all the cases

reported in the ﬁrst one hundred and nine volumes of the Minnesota Reports,
and, so far as possible, the more important cases of the April, 1910, term, re
ported in the Northwestern Reporter while the digest was passing through the

press. It is my present intention to issue frequent cumulative supplements to
this digest.
MARK B. DUNNELL.

ABBREVIATIONS
Minus sign in titles of cases . . . . . . . . . . . . . . . . . . . . . . . . .Minnesota Reports.
Plus sign in titles of cases . . . . . . . . . . . . . . . . . . . . . ..Northwestern Reporter.
R. L. 1905 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Revised Laws (Minn.) 1905.
G. S. 1894 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . General Statutes (Minn.) 1894.
Dist. Ct. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Distriet Court.
St. P. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..St. Paul.
Mpls. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Minneapolis.
Mil. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Milwaukee.
Chi. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .(lhieago.
Ry. . . . . . '. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Railway or Railroad.
N. P. Ry. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..I\'0rthern Paciﬁc Railway Co.
G. N. Ry. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Great Northern Railway Co.
St. P. & D. Ry. . . . . . . . . . . . . . . . . . . . . . . . . . .St. Paul & Duluth Railway Co.
St. P. C. Ry. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..St. Paul City Railway Co.
Mpls. St. Ry. . . . . . . . . . . . . . . . . . . . . . . . . . . . .Minneapolis Street Railway Co.
Harv. L. Rev. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Harvard Law Review.
Col. L. Rev. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .(‘olumhia Law Review.
Am. L. Rev. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .American Law Review.
L. R. A. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Law_vers Reports Annotated.
Am. Dec. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..Ameriean Decisions.
Am. Rep. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Ameriean Reports.
Am. St. Rep. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Ameriean State Reports.
In the page references to the ﬁrst twenty volumes of the Minnesota Re
ports the ﬁrst number refers to the oﬁicial edition and the second number, in

parentheses, to the Gilﬁllan edition.
In all cases where numbers are separated by a dash they are to be taken as.
including the two numbers given and all intervening numbers.

ABANDONMENT
(‘rose-References

See Easements, 2855; Eminent Domain, 3045; Homestead, 4215; Public Lands, 7932,
7946, 7968; Roads, 8449; Railroads, 8109; Vendor and Purchaser, 10043; Waters, 10194.

1. Deﬁnition—Abandonment is the relinquishment, surrender, or disclaimer

of property rights.‘ It is not a mode of transfer. There cannot be an aban
donment to a particular person.2
2. What may be abandoned—Easements and equitable rights in land may
be lost by abandonment, but a legal title to land is not divested by abandon
ment. Title to chattels may be lost by abandonment. If an owner of a chattel
throws it away with intent to relinquish his right to it, any one who ﬁnds it
may appropriate it as his own.3
3. Evidence—Ad‘rnissibility-—Where the question of abandonment is one
of the intent with which acts were done or omitted, or declarations made, it is

proper to show a motive or reason for abandonment, as that the rights claimed
to be abandoned were of no value.‘

ABATEMENT AND REVIVAL
ANOTHER ACTION PENDING

4. Nature and object of plea-—The end to be subserved by the rule which
recognizes the plea of another action pending between the same parties, for the
same cause of action, as a good defence, is to prevent a party from being har
rassed by a multiplicity of suits for the same cause of action, and that he may
not be compelled to maintain the issues on his part in any action so long as they
are in possession of another tribunal competent to determine such issues. where
they may be disposed of.‘
5. When plea allowable-The pendency of a former action, for the same
cause and between the same parties, may be shown in abatement where a judg
ment in such action would be a bar to a judgment in the second action. It is
immaterial that the form of the two actions diﬁers, or that there are additional

parties defendant in the former action, if both actions are predicated upon sub
stantially the same facts as respects the defendants.6 But the pendency of one
action is not a bar to another, where the nature of the two actions is essentially
diﬁcrent, though they both relate to the same subject-matter.’ The pendency
of an action unauthorized by the plaintiﬁ is not a bar.8 Proceedings in insol
vency are not an action pending.9 If the former action is by other parties it is
not a bar.In In an action against several, for trespass in taking personalt-y, the
I Rowe v. Minneapolis, 49-148, 157, 51+
907.

2 Smith v. Glover, 50-58, 74, 52+210, 912.
3 Smith v. Glover, 50-58, 75, 52+210, 912.
See Bausman v. Faue, 45-412, 48+13;
Nauer v. Benham, 45-252, 254, 47+796;
Blomberg v. Montgomery, 69-149, 72+56.
4 Smith v. Glover, 50-58, 52+-210, 912.
5 Merriam v. Baker, 59-40(28).
6 Bcyersdorf v. Sump. 39-495, 41+101;
Drea. v. Carivcau, 28-280, 9+802.

T Coles v. Yorks, 31-213, 17+341; Math
ews v. Hcnnepin Co. S. Bank, 44-442, 46+

913; Wilson v. St. P. etc. Ry., 44-445, 46+
909; Welsh v. First Div. etc. Ry., 25-314,
322; Williams v. McGrade, 18-82(65);
Majerus v. Hoscheid, 11-2-l3(160); Weth-'
erell v. Stewart, 35-496, 29+196; Oswald

v. St. Paul G. P. Co., 60-82, 61+902; Pip
er v. Sawyer, 82-474, 85+206.
8Wolf v. G. N. Ry., 72-435, 75+-702.
9 Leuthold v. Young, 32-122, 19+652.
10 Robinson v. Hagenkamp, 52-101, 53+
813; Chadbourn v. Rahilly, 34-346, 25+633.
See Larsen v. Nichols, 62-256, 6-H553.
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pendency of an action in replevin against one of the defendants for the same
taking, is no ground for a motion to dismiss on behalf of all.11 One whose
property has been taken on a writ of replevin against his agent or bailee, cannot
retake it by replevin from the plaintiff in the ﬁrst action during the pendency
of that action.12
6. Former action must be still pending—It must aﬁirmativcly appear by
the pleadings and proof that the former action is still pending. It is insuffi
cient to plead or prove that it was begun. There is no presumption that an
action begun is still pending." An action is pending if the court has jurisdic
tion of the general class of cases, though there is a question still undecided by
the court as to whether it has acquired jurisdiction of the particular case.“
Where a defendant pleads the pendency of a former action which has been dis
missed by the trial court, but which he claims is pending on appeal in the su
preme court, it is essential to allege at least that such appeal was taken and the
supersedeas bond ﬁled prior to the commencement of the second action.“ If it
appears that the former action has been tried, the defendant may prove that at
such trial and before submission of the cause he withdrew a portion of the de
mand." After a judgment is reversed and the cause is remanded the action is
pending until it is disposed of."
7. Action in other state—The pendency of an action in another state be
tween the same parties is not a bar to an action in this state."

The pendency

of a prior action by attachment in another state, which binds the debt, may be
set up by way of defence to an action by the defendant in the attachment in this

state to recover the same debt."
8. Action in federal court—The pendency of an action in the federal court
is not a bar to an action in the state court.20
9. Complaint in former action insufﬁcient—If the complaint in the former
action does not state a cause of action, it will not sustain a plea of former action
pending.”1
10. As ground for stay—The pendency of another action may be a ground
for a stay, though it is not a defence to the action.22 The garnishment of a de
fendant by a creditor of the plaintiff is ground for a stay.“
11. Pleading—An answer pleading the pendency of another action must
show clearly the identity of the two causes of action."
12. Dismissal of former action after plea—After a defendant has served
an answer pleading the pendency of a former action, the plaintiff may dismiss
such former action and plead the dismissal in his reply."
TRANSFER OF INTEREST

13. Action does not abato—An action does not abate by reason of a transfer
of the interest of a party if the cause of action continues.“
11 Williams v. McGrade, 18-82(65).
12 Larsen v. Nichols, 62-256, 64+553.
I8 Phelps \'. Winona etc. Ry., 37-485, 35+
273; Thornton v. Webb, 13-498 (457);
Blandy v. Baguet, 14-491 (368); Larson v.
Shook, 68-30, 70+775.
14 Merriam v. Baker, 9—40(28).
15 Althen v. Tarbox, 48-18, 50+-1018.

21 Drea v. Cariveau, 28-280, 9+S02; Piper
v. Sawyer, 82-474. 85+206.
22 Richardson v. Merritt, 74-354. 77+234.
28 Blair v. Hilgedick, 45-23. 47+3l0; Har
vey v. G. N. Ry., 50-405, 52+905; Am. H.
L. Co. v. Joannin, 99-305, 109+403.
24 Wilson v. St. P. etc. Ry., 44-445, 46+
909; Majerus v. Hoscheid. 11-2~l3(160).

1° Estes v. Farnham, 11-423(312).
17 Capehart v. Van Campen, 10-158(127).

See West v. Hennessey, 58-133. 59+984.
25 Page v. Mitchell. 37-368, 34+896;

18 Sandwich Mfg. Co. v. Earl, 56-390, 57+
938.

19 Harvey v. G. N. Ry., 50-405, 52+905.
20 Patterson v. Barber, 94-39, 101-+1064.

Nichols v. State Bank, 45-102. 47+462; A1
then v. Tarbox, 48-18, 50+1018.

See Pet

erson v. Alden, 49-428. 52+39; Wolf v. G.
N. Ry., 72-435. 439. 75#702.
2° R. L. ‘I905 § 4064.

See § 7330.
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DEATH OF PARTY

14. What causes of action survivc—The statute prescribes what causes of
action survive the death of a party.” Causes of action which are assignable
survive.‘8 Causes of action for a tort survive if they have passed into verdict.29
Cases are cited below holding particular causes of action to survive,‘0 or the re
verse.‘1

15. Action does not abate-_—An action does not abate by reason of the death
of a party if the cause of action survives.“ After a verdict ﬁxing the amount
of damages_for a wrong an action does not abate by the death of any party
thereto."

16. Effect on jurisdiction—The death of a party does not deprive the court
of jurisdiction, and if it proceeds to judgment against a party after his death
the judgment is voidable, but it is not void or subject to collateral attack.“
Where a party dies pending publication of summons against him, the court can
not authorize a substitution of his exccutor:"5
VVAIVER

17. In general—If matters in abatement are not taken advantage of by de
murrer or answer they are waived.‘“‘
ABBREVIATIONS—See Taxation, 9299.

ABDUCTION
18. What constitutes-—To constitute abduction under Penal Code § 240,

sub. 2 (R. L. 1905 § 4930) the place into which the female is inveigled or en
ticed must be a house of ill fame or of assignation or a place of similar char
acter.“7 In order to constitute a “taking” within the meaning of the statute it
is unnecessary that it should appear that force or violence was used. It may be
2? R. L. 1905 § 4502. See Webber v. St.
P. C. Ry., 97 Fed. 140 (applicable to all
causes of action whether ex contractu or ex
delicto).
28 See § 564.

125, 19+656 (id.); Anderson v. Fielding,
92-42, 99+357 (id.); Weber v. St. P. C.

Ry., 97 Fed. 140 (id.); Bryant v. Am. 8.

29 Cooper v. St. P. C. Ry., 55-134, 56+588;
Kent v. Chapel, 67-420, 70+2; Clay v. Chi.
etc. Ry., 104-1, 115+949.
8° Tuttle v. Howe, 14-145(113) (mechan

ic's lien); Lowry v. Tilleny, 31-500, 18+
452 (breach of covenant of seizin); Jor
dan v. Secombe, 33-220, 22+383 (right of

ward to an estate); Sloggy v. Dilworth,
38-179, 364451

(cause of action for personal tort resulting
in death); Scheﬁler v. Mpls. etc. By, 32

(liability for nuisance);

Cooper v. St. P. C. Ry., 55-134, 56+-588 (li
ability for injury to the person after a ver
dict therefor); Billson v. Linderberg, 66
66, 68+771 (fraud in exchange of proper
ty); Willoughby v. St. Paul G. Ins. Co.,

80-432, 83+377 (liability of stockholder);
Portner v. Wilfahrt, 85-73, 8S+418 (liabil
ity on bond for maintenance of parents);
Hansen v. Wyman, 105-491, 117+926
(cause of action for malicious attachment

of corporate property).
31 Green v. Thompson,

26-500,

5+376

Co., 69-30, 71+826 (causes of action for

libel, slander, malicious prosecution and
the like); Gilman v. Maxwell, 79-377, 82+
669 (injury to the person). See, as to the
survivability of a cause of action for as
sault, Staloch v. Holm, 100-276, 111+264.

31’ R. L. 1905 § 4064. See § 7331.
38 R. L.’ 1905 § 4064; Cooper v. St. P. C.
lt_v., 55-134, 56+588; Kent v. Chapel, 67

420, 70+2; Clay v. Chi. etc. Ry., 104-1,
]15+949.
1“ Hayes v. Shaw, 20-405(355);

Stock

ing v. Hanson, 22-542; Berkey v. Judd,
27-475, 8+383.
35 Auerbach v. Maynard. 26-421, 4+816.
31* Gerrish v. Pratt. 6—53(14); Williams
v. McGrade, 18-82(65, 71); Fitterling v.

Welch, 76-441, 79-500; Somers v. Dawson,
S6-42, 90+119.
37 State v. McCrum, 3S-154, 36+102.
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accomplished by persuasion, enticement, or device.” But it must not only ap
pear that the female was taken away or induced to leave through the active
inﬂuence or persuasion of the accused, but it must also appear that it was done
for the purpose forbidden by the statute.“ Sexual intercourse is not an ele
ment of the crime.‘° The consent of the female is no defence.“
19. Indictment—-Cases are cited below involving the sufficiency of particular
indictments.‘2
20. Corroboration—A conviction cannot be had on the unsupported testi
mony of the female.

The corroborating evidence must extend to every essen

tial ingredient of the offence, but need not be suﬁicient in itself to establish the
guilt of the accused.“
21. Evidence—Admissibi.lity—The fact that the accused had or attempted
to have sexual intercourse with the female at the time alleged is relevant and
may be proved by the results of a medical examination of the female made eight
months thereafter. Evidence that the accused procured the female and her
mother, who was an important witness, to be sent out of the state, and cared for
the mother during her absence, has been held admissible.“

22. Evidence—Sufﬁcicncy—Evidcnce held insufficient to show a “taking”
for the unlawful purpose alleged.“
ABIDE—See Appeal and Error, 331.

ABORTION
23. What constitutes-—It is unnecessary, under Laws 1873 c. 9 § 2 (R. L.
1905 § 4942), that the attempt should have the result intended. or that the

thing administered should be calculated to produce such result.“
24. Indict.ment—The means used may be alleged in the alternative. Under
Laws 1873 c. 9 § 1 (R. L. 1905 § 4942), it is sufficient to allege that the accused
procured the woman to “take” a. drug without alleging that she “swallowed"
it." An indictment has been sustained which alleged the use of “certain in
struments and other means, a more particular description of

*

*

"‘

said

instruments and other means being to the grand jurors unknown. 7’ 48
25. Corroboration—In the absence of a case containing all the evidence it
will be presumed that there was suﬁ‘i(-ient corroboration.“
26. Woman not an accomplice—'1‘he woman upon whom an abortion is
committed is not deemed an accomplice."°
27. Evidcnce—-Admissibility—(‘ascs are cited below involving the admis
sibility of evidence.M
-'49 State v. Jamison, 38-21, 35+712; State
v. Keith, 47-559, 50+691.
39 State v. Jamison, 38-21, 35+712.
40 State v. Keith, 47-559, 50+691.

*1 State v. Sager, 99-54, 108+812.
*2 State v. Jamison, 38-21, 35+712 (un
necessary to allege that the taking was

without the consent of the parent or guar
dian-“ proper’ ’ to state from whose cus
tody female was taken); State v. Keith,

47-559, 50+691 (unnecessary to specify
means by which taking was eﬁected or to
state from what place or from whose cus
tody female was taken-allegation as to pur
pose of taking sustained); State v. Sager,

99-54, 108+812 (indictment for taking a
child ﬁfteen years old for the purpose of
marriage without consent of parents sus
tained).
43 State V. Keith, 47-559, 50+69l.

H Id.
45 State v. Jamison. 38-21, 35+712.
‘6 State v. Owens, 22-238.
47 Id.

" State v. Bly. 99-74. 10$-Q33.
49 State v. Owens, 22-23%.
M State v. Owens. 22-238; State v. Pearce.
56-226, 57+652, 1065.

.

N State v. Pierce, 85-101. 884-417 (wom
an cannot testify as to the intent with
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28. Evidence—Suﬁicicncy-—Evidence held sufficient to support a verdict
of guilty, though it did not appear what particular kind of instrument was used
or in what manner the defendant operated in and upon the body to accomplish
the result.52
29. Verdict—Whether, under Laws 1873 c. 9 § 2 (R. L. 1905 § 4942) it is
necessary for the jury to ﬁnd the absence of any necessity to preserve the life
-of the mother or child, is an open question. It is unnecessary, under that sec
tion, for the jury to ﬁnd that the drug or medicine administered was likely to
produce abortion, or the character of such drug or medicine.”
30. Conviction of lesser offence-—Under an indictment for the offence
specified in Laws 1873 c. 9 § 1 (R. L. 1905 § 4942) a conviction may be had

for the oﬂence speciﬁed in section 2 of said act.“
ABOUT-—See note 55.

ABSOLUTE OWN_ERSHIP—-See note 56.

ABSTRACTS OF TITLE
Cross-References
See Vendor and Purchaser, 10041, 10102.

31. Deﬁnition—An abstract of title is an abstract or summary of the most
important part of the deeds and other instruments composing the evidences of
a title to real estate, arranged usually in chronological order, and intended to
show the origin, course, and incidents, of the title, without the necessity of re

ferring to the deeds themselves. It also contains a statement of all charges, in
cumbrances, liens, and liabilities to which the property may be subjected. and
of which it is in any way material for purchasers to be apprised.57
32. Reliance on abstract—The common practice of relying on an abstract
of title is not favored by the law. Such reliance is not enough to make one a
bona ﬁde purchaser."8
33. Liability of abstracter—Ncgligence—An abstracter is ordinarily
bound to make a full and true search and examination of the records relating
to the title of the land, and to note on the abstract accurately every transfer,
-conveyance, or other instrument of record in any way affecting the title; and
for negligence in failing to do so he is liable.” An agreement to make and
- furnish a correct record abstract of title to certain lands, from and after a speci
tied date, creates no obligation to note upon the abstract an unsatisﬁed judg
ment against one of the grantees of the title, which only appears of record prior
to that date, though the same becomes a lien upon the premises after that time.'“’
ABUSE OF PROCESS-—See Garnishment. 3977 ; Process, 7837.
ABUSIVE LANGUAGE-—See Breach of the Peace, 1101.
ABUSE OF CHILD-—Scc Rape. 82-10.
ABUSE OF CONFIDENCE—-See Fraud, 3833.
which the accused used instruments upon

H Id.

her or administered drugs to her); State
v. Bly, 99-74, 108+833 (statements of the

-'\-1 (‘olter v. Greenhageu, 3-126(74).
5" (‘aldwell v. Bruggerman, 4—270(190.

woman as to her pregnant condition and
the means of relief held properly exc1ud-ed).

194).
-11 Banker v. Caldwell, 13-94(46).
-"-3 Daughaday v. Paine, 6-4-43(304, 315).

52 State v. Bly, 99-74, 108+833.
53 State v. Owens, ‘.Z2—238.

-“'-' Wacek v. Friuk, 51-292, 53+633.
“0 Wakeﬁeld v. Fhowen, 26-379, 4+618.
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68;\5BUTTING OWNERS-See Highways, 4182; Municipal Corporations,
ACADEMIES—-See Schools and School Districts.
ACCESSORY—See Assault and Battery, 545; Criminal Law, 2415 ; Indict
ment, 4402, 4403.
ACCIDENT—See note 61.
ACCIDENTAL—-See note 62.
ACCIDENT INSURANCE-—See Insurance, 4869.
ACCOMMODATION PAPER—See Bills and Notes, 969.
ACCOMPLICE-—Sce Abortion, 26: Criminal Law, 2457.

ACCORD AND SATISFACTION
34. Deﬁnition—Ac-cord and satisfaction is the discharge of a contract, or
cause of action, or disputed claim, arising either in contract or tort, by the sub
stitution of an agreement between the parties in satisfaction of such contract,
cause of action, or disputed claim, and the execution of that a_:rec1nent.”

It is

a contract executed. It consists of an agreement of the parties that some new
consideration shall be accepted in satisfaction of an existing demand or cause
of action, and the carrying of the agreement into effect by a delivery and ac
ceptance of the new consideration. It is obviously not essential in such a con
tract, more than in other contracts. that the agreement be expressed. It may
be implied from circumstances, clearly and unequivocally indicating the inten
tion of the parties.“
35. Accord execut0ry—An unexecuted offer, or accord executory, does not
constitute an accord and satisfaction.‘35 An action will lie for the breach of an
accord executory.“
36. Necessity of agreement—In a contract of accord and satisfaction there
must be, as in other contracts, a meeting of minds.“ There must be an agree
ment or understanding that the debt or liability shall be discharged.“ But
this may be implied from the circumstances.“ A promise to pay a sum of
money for a tort is not binding unless made in consideration of a release of the
cause of action for the tort.70
37. Consideration—The new cause of action arising from the receipt of a
note or bill of exchange for a precedent debt is a sufficient consideration to sus
tain an accord and satisfaction, even where the parties are liable upon the new
and old note.71
38. Effect—An accord and satisfaction extinguishes the debt or claim for
which it is substituted,72 and is a complete defence to a subsequent action for
the balance."

If for a tort, it relieves all who might otherwise be held liable.H

61>Hardwick v. Chi. etc. Ry., 124-+819.
‘F-‘ Gardner v. United S. Co., 125+264.
F-3 Hennessy v. St. P. etc. Ry., 65-13, 67+
635. See Note. 100 Am. St. Rep. 390.
M1-Iinkle v. Mpls. etc. Ry., 31-434, 436.
18+275.

"5 Hoxsie v. Empire L. Co., 41-548, 43+
476; Cannon River etc. Assn. v. Rogers.
46-376, 49+128. See Fitzgerald v. English,
73-266, 270, 76+-27; Hanley v. Noyes. 35

174, 2s+1s9.
66 Schweider v. Lang. 29-254, 13+33. See
Hanley v. Noyes, 35-174, 28+189.
Mﬁenuessy v. St. P. etc. Ry., 65-13. 15,
67+635; Lake Superior etc. Co. v. Concor
dia etc. Co., 95-492, 104+560. See Dernars
v. Musser, 37419. 35-].

"8 Washburn
.\7arion

v.

v.

\Vinslow,

Heimbach.

16-33(19);

62-214,

6-H386;

Johnson v. Simmons, 76-34, 78+S63; Chris
tianson v. Chi. etc. Ry., 67-94, 69+640;

Byrnes v. Byrnes. 92-73, 99+426.
‘-9 Hinkle v. Mp1s. etc. R_v., 31-434, 436,
18+275.
7° Stciuhart v. Pitcher, 20—102(S6).

71 Keough v. McI\'itt. 6-513(357).
72 Mason v. Campbell. 27-54. 6'-405; Hig
gins v. Dale, 28-126. M583; Heavcm-ich v.
Steele, 57-221, 584-982. See Schwcider v.

Lang. 29-254. 255, 13-33.
73 Truax \‘. Miller. 4-Q-62. 50-935.
74 Hartignn \'. Tlicksoii. 81-154. S3L1()91..

ACCORD AND SATISFACTION

ll‘

39. Part payment of liquidated claim—The part payment of a liquidated
claim past due is not a bar to a subsequent action for the balance, though the
parties agreed that it should be deemed a full satisfaction. Such an agreement
is without consideration and non-enforceable." As this rule is purely technical
and may be urged in violation of good faith, it is not to be extended." It is in
, applicable where there is a release under seal ;" where the payment is made by a
third party ;"5 where the creditor accepts the undertaking of a third party ,7”
where the payment is made before the claim is due ;'° where the payment is
made at another place ;'" where a new note is taken, with sureties ;°"‘ and where

the payment is made in pursuance of a composition agreement.88 The payment
of a part of a debt will in no case discharge the whole, without an agreement
to release the balance, and an acceptance of the payment as an accord and satis
faction.“ Where an agreement is made to take a lesser sum in satisfaction of a
greater the mere securing of such lesser sum by a mortgage or pledge of the
debtor’s own non-exempt property is not a sufficient consideration for the prom
ise." An agreement between a purchaser of land and the holder of a mortgage,
for payment of a less sum by instalments from time to time, has been held not

an accord and satisfaction." Where a certain sum is indisputably due, and the
creditor agrees with the debtor to take, in full satisfaction thereof, a less sum to
be secured, and to be paid on a specified day, but that, if not so paid, the creditor
shall be entitled to recover the whole of the original debt, such provision for re
storing to the creditor his original rights, on the default of the debtor, is not a
stipulation for the payment of a penalty, and is enforceable.M A mere promise
of a creditor to receive, and of the debtor to pay, a sum less than the debt in full
satisfaction of it, is without consideration, and binds neither party."
40. Compromise of unliquidated, disputed, or contingent claims—Where
there is an actual bona fide dispute between the parties as to the amount due,

and they compromise the matter, and the creditor agrees to and does accept a
less sum than is actually due in satisfaction of his entire claim, there is a valid
consideration to support the accord and satisfaction.” But the mere fact that
there is a dispute as to the amount due is insufficient, for it is the mutual agree
ment of the parties to the terms of the compromise, and not the dispute, which
furnishes the consideration for the release.“0 An agreement to accept a less
7-‘ Sonnenberg v. Riedel, 16-83(72) ; Sage

v. Valentine, 23-102; Schmidt v. Ludwig,
26-85. 1+803; Clark v. Abbott, 53-88. 55+
542; Sease v. Gillette, 55-349, 352, 57+58;
Marion v. Heimbach, 62-214, 64+386;
Brown v. Penn. Co., 63-546, 65+961; Bios
v. London etc. Co., 70-77, 72+826; Walsh

v. Curtis, 73-254, 76+52; Byrnes v. Byrnes,
92-73, 994-426; Hoidale v. Wood, 93-190,
1004-1100; Tillinghast v. U. 8. etc. C0., 99
62, 66, 108+-172: Demeules v. Jewel Tea

Co., 103-150, 114+733; Wherley v. Rowe,
106-494, 119+222. See 12 Harv. L. Rev.
521; 21‘L. R. A. (N. S.) 1005; Stewart v.
Hidden, 13-43(29, 38).
" Stewart v. Hidden, 13-43(29. 38);
Sonnenberg v. Riedel, 16-83(72). See, for
possible exceptions, Dalby v. Lauritzen,
98-75, 107+826.
"7 Sonnenberg v. Riedel. 16-83(72).
‘I8 Clark v. Abbott, 53-88, 55+542.
1*‘ Schmidt v. Ludwig, 26-85, 1-803.

80 Sonnenberg
v.
Riedel,
16-83(72) ;
Schweider v. Lang, 29-254, 13+33. .

B1 Sonnenberg v. Riedel, 16-83(72).
F’-’ Mason v. Campbell, 27-54, 6+405.
93 Sage v. Valentine, 23-102; Murehie v.
Mclntire, 40-331, 42+348.
84 Marion v. Heimbach, 62-214, 64-+386;
Duluth Ch. of Com. v. Knowlton, 42-229,
4-l»+2; Johnson v. Simmons, 76-34, 78+863;

Byrnes v. Byrnes, 92-73, 99+426; Wherley
v. Rowe, 106-494, 119+222.
M Walsh v. Curtis, 73-254, 258, 76+52.
86 Lankton v. Stewart, 27-346, 7+36O.

9‘! Walsh v. Curtis, 73-254, 764-52.
*8 Trunkey v. Crosby, 33-464, 23+846.

See

Van Hoesen v. Minn. B. S, Cou.. 16-96(86).
1*“ Stearns v. Johnson, 17—142(116); Hin

kle v. Mpls. etc. Ry., 31-434, 184-275; De
mars v. Muser, 37-418, 35+1; Truax v.
Miller, 48-62, 50-!-935; Marion v. Heim

bach, 62-214, 64+386; Fidelity 8; C. Co. v.
Gillette. 92-274, 99+1123.
9“ Marion v. Heimbach, 62-214, 64%-386.
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sum in satisfaction of a contingent or uncertain claim for a greater sum is
valid.m There can be no accord and satisfaction of a disputed claim 11IllE'S.s
something of legal value has been received in full payment thereof. to which the
creditor had no previous right.02 A demand and receipt of a certain sum, on
account of a personal injury, has been held an accord and satisl"action."3 A vol
untary payment and receipt of money as “wages.” during the disability of an
employee injured by the negligence of the defendant, has been held not an ac
cord and satisfaction.”‘ The presentation- of a bill for professional services and
payment thereof, has been held an accord and satisfaction."5
41. Retention of money—'1‘he mere retention by a creditor of money to
which he is absolutely entitled does not constitute an accord and satisfaction,
though tendered or transmitted to him as payment in full of his demand.“
But where a claim is unliquidated, or in dispute, if the creditor is tendered a
sum less than his claim, upon the condition that, if it is accepted, it must be in
full satisfaction of his whole claim. his acceptance is an accord and satisfac

tion.”
42. Acceptance of check—The acceptance by a creditor of a check for a part
of his disputed claim will not operate as an accord and satisfaction unless the
cheek recites, in effect, that it is in full payment of the claim, or it be so de
-clared, expressly, or by necessary implication, when the check is tendered."
43. Giving of note-The giving of a. note is prima facie evidence of a settle
ment between the parties, and that upon the settlement the maker was indebted
to the payee to the amount of the note. The presumption, however, may be re
butted.”
44. Receipts in fu1l—A mere receipt for money, which by its terms purports
to be in full of all claims and demands and nothing more, is not alone an accord

and satisfaction, though it is evidence thereof.‘
45. Mistake of 1aw—-An accord and satisfaction has been held not voidable
for ignorance or mistake of law.2
46. Rescission by parties—-The parties to an accord and satisfaction may.
by subsequent agreement, rescind the same. and restore the debt to its original
status.3

47. Pleading—A plea of an accord and satisfaction held insufficient.‘
48. Law and fact—The effect of an accord and satisfaction is a question for
the court:" Cases are cited below holding it proper.0 or improper.’ to direct a
91 Rice v. London etc. Co., 70-77, 72+826.
"2 Ness v. Minn. etc. Co., 87-413, 92+333;

Demeules v. Jewel Tea Co., 103-150, 114+
733.
03 Hinkle v. Mpls. etc. Ry., 31-434, 18*
275.
94 Sobieski v. St. P. etc. Ry., 41-169, 42+
863.
"5 Wilkinson v. Crookston, 75-184, 77+797.

Lynch. 102-96, 112+S92; Demeules v. Je

wel Tea Co., 103-150, 11~l»+733.
99 Wakeﬁeld v. Spencer, S—376(336).
l(‘ummings v. Baars, 36-350, 31+449;
Truax v. Miller, 48-62, 50+935; Clark v.
Abbott, 53-88, 55+-542; Hennessy v. St. P.
C. Ry., 65-13, 67-+635; Johnson v. Sim
mons. 76-34. 7S+863; Jordan v. G. N. Ry.,

M Duluth Ch. of Com. v. Knowlton, 42
229, 44+2; Marion v. Heimbaeh, 62-214,

80-405. 83+-'19]; Cappis v. Wiedemann, Sti
156, 90+3dS; Marshall v. Moody, 92-66,
991-356.

64%-386; Ness v. Minn. etc. Co., 87-413, 92+
333.

1123.

91 Marion v. Heimbaeh, 62-214, 64+386;
Hillestad v. Lee, 91-335, 97-1-1055; Weber
v. Ramsey County, 93-320. 101+296; Truax

v. Miller, 48-62, 50+935.

62-"14,

6-H386;

3 Heavenrich v. Steele, 57-221. 5S+9§2.
4Wilson v. N. W. etc. Co., 103-35; 114+

251.
-'>Washburn v. \‘Vinslow, 16-33(19, 22);

"8 Hillestad v. Lee, 91-335, 97+10-55; Tru
ax v. Miller, 48-62, 50+935; Marion v.

Heimbaeh,

'-‘ Fidelity & C. Co. v. Gillette, 92-274, 99+

Wright

v.

Hinkle v. Mpls. etc. Ry., 31-434, 437, 18+
275.
6.Tordan v. G. N. Ry., 80-405, 83+-391.
7 Marshall v. .\loody. 92-66, 99+336.
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verdict for the defendant, and holding the defence of accord and satisfaction :1
question for the jury.8
49. Evidence-Suﬁiciency—(‘ases are cited below involving the suﬂiciency
of evidence to justify ﬁndings as to an accord and satisfaction.”
ACCORD EXECUTORY—-See Accord and Satisfaction, 35.
ACCOUNTABLE RECEIPT—-See note 10.
ACCOUNT BOOKS—Sec Evidence, 3345.
ACCOUNTING-See Accounts, 64; Mortgages, 6468; Partnership, 7403',
Speciﬁc Performance, 8817 3 Trusts, 9945.

ACCOUNTS
Cross-References
See Evidence, 3329; Limitation of Actions, 5631, 5649, 5650, 5651.
ACCOUNT STA TED

50. What constitutes—An account stated is an agreement, express or im
plied, between persons having business relations, that a statement of account be
tween them is correct.11 A bill rendered, wherein the items and charges are
stated, will constitute an account stated if it is retained by the debtor without
question for more than a reasonable time.12 Cases are cited below holding va
rious transactions accounts stated,18 or the reverse.“

51. Consideration—Where an account stated 1s based on a compromise of
disputed items there is a new consideration for the promise to pay the balance
agreed upon.“

52. Parties—An attorney and his client may state an account between
.\ partner may bind his ﬁrm by the statement of an account. So one
joint agent may bind the other by a statement.“
53. Eﬁect—Impeaching—An ac-count stated is a new and independent con
tract between the parties." Ordinarily it is only prima facie evidence of the
them.16

correctness of the items and balance struck," but it is conclusive evidence

thereof, if there has been a compromise between the parties as to disputed items,
Generally an account

or if the elements of an estoppel in pais are present.’-’°
8 Hillestad v. Lee, 91-335, 97+1055;
(‘hristianson v. Chi. etc. Ry., 67-94, 694-640.
9 Truax v. Miller, 48-62, 50+935; Ripley
v.

Demars,

51-268,

53+543;

Marion

v.

Heimbach, 62-214, 64+386; Brown v. Penn.
00., 63-546, 65+961; Hennessy v. St. P. C.
Ry., 65-13, 67+635; Johnson v. Simmons,

er, 47-489, 50+535. See Fitzgerald v. Eng

lish, 73-266, 270, 76+27; McCarthy v.
Weare, 87-11, 91+33; Clarkin v. Brown,
80-361, 83+351.
H Scase v. Gillette, 55-349, 57+58; Brod

erick v. Beaupre, 40-379, 42+83; Allis v.
Day, 14—516(388). See Cappis v. Wiede

76-34, 7S+863; Weber v. Ramsey County,
93-320, 1011296; Lake Superior etc. Co. v.

mann, 86-156, 90+368; Black v. Berg, 101

Concordia etc. (‘o.. 95-492, 104+560; Balch
v. Grove, 98-259, 108+8U7.
1" State v. Riebe. 27-315, 317, 7+262.

15 Wharton v. Anderson, 28-301, 9+860;
Hanley v. Noyes. 35-174, 28+189.

11 See Swain v. Knapp, 34-232, 25+397.
12 Robson v. Bohn, 22-410; Elwood v.
Beteher, 72-103, 75+113; Reeves v. Saw
yer, 88-218, 223, 92+962. See Allis v. Day,
14-516(388); Beals v. Wagener, 47-489,
50+535; Allen v. Uplinger, 98-242, 107+

1131.
I3 Swain v. Knapp. 34-232, 25+397; Han

ley v. Noyes, 35-174. 28+189; Moody v.
Thwing, 46-511, 49+229; Beals v. Wagen

9, ]1l+386.

16Beale v. Wagener, 47-489, 50+535.
11 Milwaukee H. Co. v. Finnegan, 43-183,
45+9.
18 Hanley v. Noyes, 35-174. 28+189.
19 Wharton v. Anderson, 23-301, 9+860;
Warner v. Myrick, 16-91(81); Mower
County v. Smith. 22-97, 115. See Christof
ferson v. Howe, 57-67, 58+830.
2" Wharton v. Anderson, 28-301, 9+860;
Ilanley v. Noyes, . 5-174, 28+189.
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stated is a mere admission that the account is correct. It is not an estoppel.
The account is still open to impeachment for mistakes or errors." When an
account is stated the balance struck becomes an original demand. If there is
no express promise to pay the balance struck the law implies one.22 The mere
stating of an account between the actually contracting parties does not impose
a liability upon another who, after the dealings in question, may be discovered
to have been held out as a partner.23

54. Opening-Restatement—Though parties may have agreed upon a state
ment of account, they may, by mutual consent, waive this, and agree to a re

opening and restatement of the account; and if, after such statement, the cred
itor accepts the amount as thus stated as full payment of the account, without
exception or reservation, this will constitute a full settlement of his whole claim,

though the amount received is less than the sum agreed on as his due at the ﬁrst
settlement.“
55. Limitation of actions-The statement of an account does not stop the
running of the statu_te of limitations against the items thereof, in the absence
of a writing signed by the party to be charged."
56. P1eading—To enable one to recover as upon an account stated, he must
declare upon it as such. If, in his pleading. he relies on the original transac
tions or the items in the account, they are open to proof by either party?“ In
an action on an account stated it is unnecessary to allege a promise to pay the
balance found due. It is sufﬁcient to allege the facts from which the duty to
pay arises.27 The account cannot be impeached under a general denial. Mis
take or error must be specially pleaded“. An “account stated” as a defence
must be specially pleaded.2° Cases are cited below involving the sutticiency of
particular pleadings.ao
57. Evidence—Admissibility—An account stated may be proved by oral
evidence.81 Cases are cited below involving the admissibility of evidence.“2
VARIOUS KINDS OF ACCOUNTS

58. Deﬁnition of an ordinary account—An “account” means an unsettled
claim or demand, not evidenced by written contract signed by the parties. It is
usually disclosed by the account books of the owner of the demand and does not
include express contract obligations which have been reduced to writing, such as
bonds, bills of exchange, and promissory notes.83
59. Outstanding and open account—An “outstanding and open account” is
an unsettled debt arising from items of work and labor, goods sold and delivered,
'-’1 Mower County v. Smith, 22-97, 115;
Wharton v. Anderson, 28-301, 9+860.

3‘-’ .\Iadigan v. DeGraif_, 17-52(34) (mem
oranda used by parties in settlement hetd

'-'2 Christofferson v. Howe, 57-67, 58+830.
'-“Brown v. Grant, 39-404, 40+268.

admissible as part of res gestae); Reed v.

'-‘* Horn v. St. P. etc. Ry., 37-375, 34+593.
‘-15 Erpelding v. Ludwig, 39-518, 40+829.

'-'6 Northern L. P. Co. v. Platt, 22-413;
McCormick v. Wilson, 39-467. 40+571.
'-'1 Heinrich v. Englund, 34—395, 26+122.
25 Warner v. Myriek, 16-91(81); Moody
v. Thwing, 46-511, 49+-229.
'-'9 Mower County v. Smith, 22-97, 114.
3° Reed v. Pixley, _25—482 (an answer
pleading

an

account

stated

sustained);

Heinrich v. England, 34-395, 26+122 (com
plaint held suﬁicient) ; Black v. Berg, 101
9. l11+386 (a complaint in justice court
held not to show an account stated).
31Erpelding v. Ludwig, 39-518, 40+8'29.

Pixley, 25-482 (admission of deed from a
stranger to one of the parties held error);

Reeves v. Sawyer, 88-218, 92+962 (testi
mony of a party that a deceased person
made no objection to an account hehl in
admissible); Miller v. Carnes, 95-179, 103

877 (issue as to whether an accounting lnnl
been had and its correctness—evidence as
to general business transactions in which
the parties had been engaged held admis
sible); Allen v. Uplinger, 98-242, 107
1131 (A and B rendered services to C—hehl
error to exclude statements made by (‘ to
B in relation to a bill rendered by A).
31‘ Kramer v. (lardner. 104-370. 110-923.
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and other open transactions, not reduced to writing, and subject to future settle

ment and adjustment. It does not include bills of exchange, promissory notes,
or other written evidences of indebtedness.“
60. Running account—The items of a running account do not constitute
separate causes of action. The contract is entire and gives rise to a single cause
of action.“ It is competent for the parties to a running account to agree that
an order of a third party drawn on one of the parties to the account and given
to the other shall be charged in the account to the drawee.36
61. Book accounts—A book account is a detailed statement, kept in a book,
in the nature of debit and credit, between persons, arising out of contract or
some ﬁduci.ary relation.37
62. Balance sheet—A balance sheet is a summation and balance of accounts.
It does not purport to be a true statement of the actual condition of aﬁairs in a
mercantile house, but a summary of what the books disclose the condition to
be.as

63. Eﬁ'ect—An account rendered for services, if not paid or agreed upon as
correct, is not conclusive as to the value of the services."

Entries 1n a mer

chant’s account books are not conclusive agamst lnm.‘0
ACCOUNTING

64. P1eading—In an action for an accounting it is unnecessary to allege a
willingness to pay the amount found due.“
ACCRETIONS—See Navigable Waters, 6953.
ACCUSED AS WITNESS—See Witnesses, 10307.

ACKNOWLEDGMENT
Cross‘References

See Conﬂict of Laws, 1560; Evidence, 3350.

65. In genera1—'I‘aking an acknowledgment is a ministerial act,‘2 and pri
vate business.‘3 An acknowledgment by a person that he executed an instru
ment implies that he executed it voluntarily.H An acknowledgment must al
ways be a personal act.“ It is an adoption of the signature to the instrument
acknowledged.“‘ An acknowledgment includes the due certiﬁcate of the fact
by the oﬁicer taking it.‘1 A certiﬁcate is no part of the instrument acknowl
edged and is not the act of either party thereto, but is only evidence in regard
to its execution and acknowledgment."
66. Necessity—As between the parties an acknowledgment is not essential to
the validity of a deed or mortgage,“’ or contract to convey.‘so It is essential to
3* Kramer v. Gardner, 104-370, 116+925.
See Taylor v. Parker, 17-469(4-17); Johnson v. Evanson, 105-519, 117+1125.
8-5 Memmer

v.

Carey,

30-458,

15+877;

Frankoviz v. Smith, 3-1-403, 26+225.
31! Gordon v. Ven, 55-105, 56+-581.

-H9; Piper v. Chippewa 1. Co., 51-495, 498,
53 r-870; Barnard v. Schuler, 100-289, 110+
966.
43 Slater v. Schack, 41-269, 43+7.

4' Brunswick etc. Co. v. Brackett, 37-58,
33+-214.

37 Taylor v. Horst, 52-300, 54+734.

I-1 William.s v. Frost, 27-255, 6+793.

35 Maxﬁeld v. Seabury, 75-93, 77+-555.

W Lennon v. White, 61-150, 152, 63+620.

39 Allis v. Day, 14—5l6(388); Wilson v.
Mp1s. etc. Ry., 31-481. 18+291; Wilkinson v. Crookston, 75-18-1, 77+-797.
4° Culver v. Scott, 53-360, 55+552.
41 Coolbaugh v. Roemer, 32-445, 21+-472.

4'-’ Bank of Benson v. Hove. 45-40. 43, 47+

4T Thompson v. Scheid, 39-102, 38+801.
H Wells v. Atkinson, 24-161. 165; Wheel
or v. Paterson, 6-1-231, 66+96~1.
49 Tidd v. Rines, 26-201, 2+49T; Morton
v. Leland. 27-35, 64-378; Johnson v. Sand

boﬂ‘. 30-197. 14-689; Schwab v. Rigby, 38
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the validity of an assignment for thc hcncﬁt of crcdilors.-"‘ and of an agn-cmcnt
It is a prerequisite to thc rcl-ordmg of imltrumcnts.u
67. Essentials—'1‘lu-re are two (‘>‘.~'l'Illl1ll clcim-nva 10 a valid ccrliticnte—the
identity of the party exec-uting lhc instruiiicut and his acknowlcdgincnt or ad
mission that he executed it.“ A notary public or olhcr otiiccr cannot h-gally or
honestly ccrtify to the acknowlcdgiiicnt of a party. unh-.~s he pcrsoiiully knows

for arbitration.“2

him or has satisfactory evidence of the fm-i that he is thc idcnlical pcrson dc
scribed in and who cxccuted the instruim-iit.°° The identity of the party nmy
appear by reference to the instrumcnt acl\'ll(i\\'lcd;_'cd.“ It is not cssclitinl tluil

the oiiiccr expressly 8r~N.'I"t in his ccrtilicntc that ho has actual l\novrlcdgc of the
identity of the person appearing hcforc him and the pcn~ou who cxecutcd the
instrument.“

68. Object—-One object of an ackiio\\'lcd,\_'iiic|it is lI0('Illl1l(‘ the instrulm-nt to
record,“ but the primary ohjcct is to mukc it compctcnt c\idcncc without fur

ther proof of its cxecution.""
69. Statutory forms—'l‘he statutory forms °“ are not mamlatorv."
70. Venue—lf an otticcr‘s authoril_v cxtcuds 1liro\u_'lio\it the sthtc it is suili
cient to name the state in the venue to the ccrtilh-atc; adding a wrong or non
existing county is not fatal." A form of vcnuc hcld .\‘l1lll('l(‘lli.'“
71. Seal—A certiﬁcate of a notary without a scal is n nullit_v."‘ The defect
may be cured by legislative act.“ N0 seal is nccessary if not required by stat
ute.“ A seal on the opposite side of a paper from ihe certificate has been held
sui’ﬁcient.‘"

72. Misnomer-A misnomer of thc party nmking thc ackiiowledgment has
been held not fatal."
regarded.”

A misnomer of thc instrumcnt ackno\vlcd;_'cd is to be dis

73. Who may take—'-One who takes an inlcrcst under a dccd cannot.

An

agent, attorney, bank cashier or relative can. Whether a stockholder can is un
determine( .7" A deputy clerk of court can.‘l Foi-mcrl_v a judge of probati
could not.72

74. Ofﬁcial character of otﬁcer—1f thc (-crtiﬁcatc shows that the oiliccr is
of a class authorized to take acl\'nowlcd_;mcnts. it is prima fncic cvidcncc of his
authority."

75. In another state—'I‘hc statute prcscrihcs the mode of authcnticating,r
certiﬁcates of acknowledgments takcn in anothcr state.“
395, 38-+101; Holbrook v. Sims. 39-122. 39+
74, 140; Lydiard v. Chute. 45-277, 47+967;
Bank of Benson v. Hove, 45-40. 43. 47+

449; Roberts v. Nelson, 65-240, 6S+14.
5" Kingsley v. Gilman, 15-59(40).
F-1 See § 590.
-'-Z See § 502.

-'>8 See § 8280.
M Bennett v. Knowles. 66—4,68+1l1; Bar
nard v. Schuler, 100-289. 110+966.
55 Barnard v. Schuler. 100-289. 1l0+966.
-'-0 Larson v. Elsner, 93-303. 101+307.

57 Brunswick v. Braekett. 37-58. 33+214;
Cone \'. Nimocks, 78-249, 80+1056.
58 See § 8280.
M Bennett v. Knowles. 66-4. 6. 6S+111.
See § 3350.

60 R. L. 1905 § 2684.
'11 Bennett v. Knowles. 66-4. 7. 68+111;
Cone v. Nimocks, 78-249, 80+1056.
"2 Roussain v. Norton. 53-560. 55+74T.

63 Morcland v. Lawrence. 23-84, 88.

I" l)c(lr:uv
\'.
king. 28 118. 9+636;
Thonipson v. S('il('l1l. 39-1013. 3740-\'0l. See.
undcr formcr slatutc, Thompson v. Morgan,

6--:.'9;'(199).
"5 Tidd v. Rincs. 26 ‘.101. 2+-497.
See
Bigclmv \'. 1ii\'iiigstuii, 2* 57, W31.
6" linzc v. Arpcr. ti 220t1>12); Thompson
v. Morgan. 6 L“J‘.3(l99). Sce R. L. 1905
§ 2684.
ii? I-l\':|us v. Smith. 43 59. ~H+$\0.
"’* Rodcs v. St. Anthony etc. ('o.. 49 370,
52+2T. Scc lhigi-rs v. .\lanlc_v, 46 4011. 49+
194.
"9 \\'clls \‘. .\tkinsnn. 24 161. 165.
7" Bank of l’.(-nson v. llovc. 45 -i0, 43, 47+
449.

71Pipcr v. (‘l]lI\[N'\\'£1 1. (‘o.. 51-495, 53+
.870.

7? Bare v. Arpcr. 6 220(1-42).
Y3 1€a7c

v.

Arpcr.

6 2201142,

149);

Tlmiiipsoll \'. .\lor;_':u|. 0 2921199. 202).
74 R. I.. 19¢ 5 § 26\9.

Si-c \\'<-lls \'. .~\tkin
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76. Before execution—An acknowledgment before execution, as when the
name of the grantee or the description of the property is left blank, is im
proper.‘5

77. Construction—A certiﬁcate is to be liberally construed and sustained if
it is substantially sufficient. Resort may he had to the instrument acknowl
edged. Obvious clerical errors, misnomers of the instrument certiﬁed to, and
all purely technical omissions and defects are to be disregarded.“ An acknowl
edgment is the proof of its execution; and where the certiﬁcate identiﬁes the
party who alone executed the deed, and affirms that he personally acknowledged
its execution, it must be interpreted to be for the uses and purposes disclosed by
the instrument itself, and the omission of matter of description is not fatal.77

=utt~
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78. Conclusiveness-A certiﬁcate is prima facie evidence of the facts re
cited.78 A certiﬁcate is not conclusive. ‘ It is only prima facie evidence of the
facts recited and may be contradictedby parol.T9 But it imports verity and is
not to be overcome except by very clear proof.8°
79. By married women—-Formerly the statute required a separate acknowl
edgment by a wife to a deed of her husband.81
80. By corporation-—It must be by some ofﬁcer or representative who has
authority to execute it for the corporation and such authority must appear on
the face of the certiﬁcate, or by reference to the instrument.“2
81. By partnership—It should be by the subscribing parties individually.
An acknowledgment of a deed of assignment by one partner has been held suffi
cient."3
82. By attorney in fact—-An acknowledgment by an attorney in fact has
been held sufficient.H
83. Liability of ofﬁcer for negligence—A notary public in this state is not
a guarantor of the absolute correctness of his certiﬁcate of acknowledgment.
Nor does he undertake to certify that the person acknowledging the instrument
owns or has any interest in the land therein described, but he does undertake to
certify that the person personally appearing before him is known to him to be

the person described in and who executed the instrument.

If a notary public

certiﬁes to an acknowledgment of an instrument without personal knowledge as

to the identity of the party appearing before him and without a careful investi
gation of such fact, he is guilty of negligence, and he and the sureties on his
bond are liable for all damages proximately resulting therefrom.B5
495, 53+S70; Lowry v. Mayo, 41-388, 390,

son, 24-161; Piper v. Chippewa I. Co., 51

8" Morrison v. Porter, 35-425, 294-54; Hall
\'. Lamb, 50-33, 52-+267; Lennon v. White,

43+7S; Tweto v. Horton, 90-451, 97+128.
7-'» Roussain v. Norton, 53-560, 564, 55+

72. 86-+779; Skajewski v. Zantarski, 103-27,

747.
‘HI Wells v. Atkinson, 24-161; Brunswick
v. Brackett, 31-58, 33+214; Rodes v. St.
Anthony etc. ('30., 49-370, 52+27; Bennett
v. Knowles, 66-4, 68+-111; Larson v. Els

ncr, 93-303, 101+307; Lloyd v. Simons. 97
.215. 105+902. See Note, 108 Am. St. Rep.
25.
T1 Hanson v. Metcalf. 46-25. 48+-141.
T8 Blomberg v. hIontgomer_v, 69-149, 152,
72+56.
‘'9 Dodge v. Hollinshead, 6—25(1); Annan
v. Folsom, 6-500(347); Edgerton v. Jones,

10-427(341).
-2

61-150, 63!-620; Goulet v. Dubreuille, 84
1]4+247.

*1 Dodge v. Hollinshead. 6—25(1); Edger
ton v. Jones, 10-427(341) Merrill v. Nel
son, 18—366(335).
8'-‘ Bennett v. Knowles, 66-4, 68+111;
Bowers v. Hechtman, 45-238, 47+792; Mor

ris v. Keil, 20—531(474).

See R. L. 1905

§§ 2684, 2685.

5-1 Williams v. Frost, 27-255. 6+793.

See

Hanson v. Metcalf, 46-25, 48+441.
*4 Bigelow \'. Ijivingston, 28-57, 9+3I.
See Bcrkcy v. Judd, 22-287, 302.
*5 Barnard v. Sehuler, 100-289, 1101-966.

ACTION
(‘ross-References
Hee Judgments, 5143-5153; Limitation of Actions, 5604; Municipal (_'0rp0!'atiu||s,
67 79; Quieting Title.
IN GENERAL

84. Deﬁnition—An action is a proceeding instituted in court by one or more
parties against another or others to enforce a right, or punish or redress a
wrong; distinguished from judicial proceedings which are not controversial in
form."
85. Remedy—Deﬁnition—A remedy is the means employed to enforce a
right or redress an injury.87 It includes pleading and evidence." Judicial
remedy necessarily includes the right to apply to a court and show reasons why

the remedy should be made available.M
86. Remedies for new statutory rights—Whenever a statute creates a new
right, but omits to prescribe a remedy for its enforcement, the common law

affords a relnedy.“0
87. Statutory actions-—When exclusive-If a statute creates a right not
existing at common law and prescribes a speciﬁc and adequate remedy for its
enforcement, such remedy is exclusive.‘“ But where the common law gives a
remedy and another is provided by statute, the latter is cumulative unless it is

expressly made exclusive.“2 Where by statute a right of action is given which
did not exist at common law, and the statute giving the right also fixes the time
within which the right may be enforced, the time so ﬁxed becomes a limitation
or condition upon the right, and will control, no matter in what forum the ac

tion is bi'ougl1t."3
88. Ex contractu, ex delicto, and ex quasi contractu—.\n action ex con

tractu is one in which the liability arises from contract.

one in which the liability arises from a tort or crime.

An action ex delicto is

An action ex quasi con

tructu is one in which the liability arises from a tort involving_r the breach of a

contract.N The technical common-law forms of actions are abolished in this
state, and actions which would be denominated debt, covenant. or assnmpsit at
common law, all fall under the general designation of “actions upon con

tracts.” "5
89. HOW and when commenced—-An action is commenced in the district

court by the service of a summons as prescribed by statute.96
W Century Diet. See Netf v. Lamm, 99—
115, 118, 10S+849.
87 Warren v. First Div

etc. Ry., 18-384

(345, 357).
9-“ Kaufman v. Barbour, 98-158, 107+112S.

1*" State v. Young, 29474, 548, 9+7-'57.
W Me(7arth_v v. St. Patti, 22-527; Bott v.

Pratt. 33-323, 326, 23+237.
"1 Montour v. Purdy, 11—384(278, 300);
Faribault v. Misener, 20—396(347); Allen
v. Walsh, 254343, 556; Johnson v. Fischer,
30473, 14+799; Griﬂin v. Chadbourne, 32
126, 19-F647; State Bank v. Heney, 40-144,
4l+54-9; Abel v. Minneapolis, 6849, 70+
851; Bntfum v. Hale, 71-190, 73+RS6; Ne

gaubaner v. G. N. R_v., 92-184, 99+620.
"'~‘ Daniels v. Palmer, 41-116, 42+R:'i5; Mil
ler v. Chatterton, 46-338, 4R+l109; State

v. Educational E. Assn., 49-15%, 5l+9<)%;
Eliason v. 9/idle. 61-253, 63+T3t); State v.
.»\m. S. 8: L. .-\ssn., 64--349, 67+]; Wacliolz
v. Gricsgraber, 70-22
73+T; Somcrs v.
Dawson, 86-42, 90+-119.
9-1 .\’egaubuuer v. G. N. Ry., 92-H4, 99+
620.
"4 “pls. II. \\'orks v. Smith. .'itM'i$t9. 16+
462; \\'llittnl((‘r v. Collins, 34-299, IZ5s(i3‘l;

Serwe v. N. P. Ry.. 48-78, 5ll+IO2l.
“-'- .\lidl:1nd (*0. v. Broat, 51'-5'32, 567, 52+
972.
1"‘ R. L. 1905 § 4102; (‘rmnhie \'. Little,
47--3%], 5W, 5ll*S2:i; l\'in|l>:ill v. Brown,
T.‘l—lliT, T-"wLll'-lit; Spencer \'. Koell, 9l»2‘l ‘
QTWT4, See \\'chster \'. Penrod. ltIJ,Pti9,
Ti, H, 1H~‘.3-'37.
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90. Creation of new procedure by courts—\\'here jurisdiction over a cer
tain subject-matter is conferred upon a court, and no procedure is provided by
the statute, the court may proceed under its general powers, and adopt such pro
cedure as is necessary to enable it to exercise and make effective the jurisdiction

thus granted.97
91. Consolidation—Two or more actions pending at one time between the
same parties and in the same court, upon causes of action which might have been
joined, may be consolidated by order of court.“
92. Prior exhaustion of security—Under an early statute, long since re
pealed, a creditor with a secured claim could not maintain an action thereon,

without ﬁrst exhausting his security.”
93. Duty to prosecute with diligence—A party bringing an action is bound
to prosecute it with reasonable diligence.1
'

ONE FORM OF ACTION

94. Forms of actions abolished-Statute-—It is provided by statute that
there shall be but a single form of civil action in this state. The common-law
forms of actions are abolished and so is the distinction between a'ctions at law
and suits in equity.2 The statute does not change the character of the relief to
which :1 party is entitled, but only the form and manner of obtaining it.3 It
merely affects the for1n of actions and does not confer any new rights of action,
or make any state of facts a cause of action which, before the statute, would

have been insufficient to sustain any form of action.‘ Nor has it enlarged or
restricted the defences which a party may invoke, but has simply changed the
mode of invoking them.5 The distinction in the forms of actions-in the modes
of commencing them, in the number, names, and forms of the pleadings, and in

those matters of practice necessary for presenting causes to the court for its de
termination-—has been abolished. But the statute does not change the tribunal
by which causes are to be tried.G
95. Legal and equitable actions—The statute provides a single form of ac
tion for the enforcement of all rights and remedies regardless of whether they

are legal or equitable in their nature. The same court administers both law
and equity.7 The question in an action is not whether the plaintiff has a legal
right or an equitable right, or the defendant a legal or equitable defence against
the plaintiffs claim ; but whether, according to the whole law of the land appli
cable to the case, the plaintiff makes out the right he seeks to establish, or the
defendant shows that the plaintiff ought not to have the relief sought.8 Both
9" Whaley v. Bayer, 99-397, 109+596, 820.
98 R. L. 1905 § 4141. See Miller v. Con

dit, 52-455. 554-47; Pioneer F. Co. v. St.
Peter S. I. Co., 64-386, 67+217; Schuler v.
Mpls. St. Ry.. 76-48, 78+881.
W Laws 1860 c. 48; Schalck v. Harmon,

6-265(176);

Swift v. Fletcher, 6-550

(386); Sanborn v. School Dist., 12-17(1).
lColeman \'. Akers, 87-492, 92+408.
2 R. L. 1905 § 4052. See, as to the eﬂect

of the abolition of common-law forms
of action, Folsom v. Carli, 6-420(284);
Stout v. Stoppcl, 30-56, 58, 14+268; Mid
land ()0. v. B1-oat, 50-562, 52+972; Adams
v. Castle, 64-505, 508, 67+637; Breault v.
Merrill, 72-143. 75+122; Palmer v. Yorks,

77-20, 794-587; Disbrow v. Creamery P. M.
Co., 104-17, 115+751.

>

3 Russell v. Minn. Outﬁt, 1-162(136).

4Banning v. Bradford, 21-308, 312; Dis
brow v. Creamery P. M.‘ Co., 104-17, 115+
751.
5 Folsom v. Carli, 6-420(284).
0 Berkey v. Judd, 14-394(300).

'1 First
Holmes
Berkey
Walsh.

Div. etc. By. v. Rice, 25-278, 292;
v. Campbell, 12—221(141, 150);
v. Judd, 14—394(300); Allen v.
25-543, 556; VeKinn_ey v. Bode,

33-450, 454, 23+s51; Klatt v. Dummert,
70-467, 470, 73+-404; Bell v. Mendenhall,

71-331, 73+10se; Gilbert v. Beak, 86-365,
368, 904-767; Todd v. Bettingen, 109-493,
124+443.

5‘ Merrill v. Dearing, 47-137, 140, 49+693.
See Todd v. Bettingen. 109-493, 124+443.
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legal and equitable relief may be awarded in the same action.‘ If, upon the
same state of facts, the legal and equitable rules of substantive law are different
the equitable rules may be applied.‘0
ACT OF GOD—This expression has no fixed, inﬂexible meaning in the law.
It refers to the operation of natural forces. It generally means a sudden and
overwhelming action of natural forces which could not reasonably have been
anticipated, and if anticipated, could not have been avoided or resisted by the
exercise of reasonable care.11
ACTUAL—The word “actual” is commonly used in opposition to “virtual”
or “constructive.” ‘2
ACTUAL OCCUPANCY-Actual occupancy is an open, visible occupancy,
as distinguished from the constructive possession which follows the legal title."
ADEQUATE-—The words “adequate” and “suitable” are not synonymous."
ADEQUATE REMEDY AT LAW-—-See Equity, 3137.
ADJACENT—See note 15.
ADJECTIVE LAW-—That part of the law relating to procedure.“ It is
subservient to the substantive law.17

ADJOINING LANDOWNERS
LATERAL SUPPORT

96. Nature of right—The owner of realty has a natural right to the lateral
support of the adjoining soil and is entitled to damages for its removal. It is
an absol_ute right of property not depending on negligence." The actionable
wrong is not in excavating, but in causing the adjoining land to fall.“ An
owner is entitled to this right in a street,20 and in the right of way of a rail
road.21 This absolute right applies only to the land itself and not to the build
ings or other artiﬁcial structures thereon.” The owner cannot escape liability
by employing a contractor to excavate.28
97. Damages-The measure of damages is the diminution of the value of
the land by reason of the fall.24 Evidence of the cost of retaining walls, and of
the value of the land subsequent to the injury, has been held admissible in rela
tion to damages.”5
'-1 Montgomery v. McEwen, 7-351(276,
280); Flanigan v. Sable. 44-417, 464-854;
Erickson v. Fisher, 51-300, 53+638; Gil
bert v. Beak, 86-365, 90+767; Bell v. Men
denhall, 71-331, 73+1086.
ll‘ Flanigan v. Sable, 44-417. 46+854.
11 Dorman v. Ames, 12-451(347, 362);
Board of Ed. v. Jewell, 44-427, 429, 46+
914; Jones v. Mp1s. etc. Ry., 91-229, 97+

893; Bibb v. Atchison etc. R_v., 94-269,
1(l2+709; Vincent v. Lake Erie T. Co., 124+
221.

See Carriers, 1331, 1338, 1360.

12 Cutting v. Patterson, 82-375, 380, 85+
172.
13 Clark v. Dewey, 71-108. 73-+639; Cutt
ing v. Patterson, 82-375, 380, 85+172.

14 St. Anthony Falls W. P. Co. v. East
man. 20—277(249).
M Olson v. St. Paul etc. (.‘-0.. 35-432, 433,
29+125; State v. Gilbert, 107-364. 120+528.

10 Holland, Jurisprudence, (10 ed.) 347.
1'' Rees v. Storms, 101-381, 384, 112+-119.
18 Nichols v. Duluth, 40-389, 42+84; Dyer

v. St. Paul, 27-457, 8+272; Schultz v. Bow
er, 57-493, 59+631; McCullough v. St. P.
etc. R_v.. 52-12, 53+S02. See O’Brien v.
St. Paul. 25-331; Rau v. Minn. Valley R_v.,

13-442(407); Cahill v. Eastman, 18-324
(292).
19 Schultz v. Bower, 57-493, 59+631; Id.,

64-123, 66+139.
:0 See § 4187.
'-'1 I\ic(‘ullough v. St. P. etc. R_v., 52-12,

53+802.
'-’2 Id.

23 Kopp v. N. P. R_v., 41-310, 43-+73.
1*‘ Schultz v. Bower. 57-493, 59+631; Id.,
64-123. 66-139; Kopp v. N. P. }ty., 4]
RH). 43+73 (damages held not excessive)

35 Kopp v. N. P. R_\'.. 41-310, 43-73.
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ADJOURNED TERMS—See District Court, 2765.

AD]USTER—An adjuster is one who determines the amount of a claim.”
ADMINISTER—See note 27.
ADMINISTRATION—Sce Executors and Administrators.
ADMINISTRATIVE POWERS—See Constitutional Law, 1587, 1600.
ADMINISTRATOR DE BONIS NON-See Executors and Administra
tors, 3583.
ADMINISTRATORS—See Executors and Administrators.

ADMIRALTY
98. Jurisdiction of federal courts—How far exclusive—A_ proceeding
against a vessel by name for breach of a contract of affreightment, is an attempt
to exercise admiralty jurisdiction, which, in respect to the navigable waters of
the United States, is conferred on the district courts of the United States.

A

state court has no jurisdiction to entertain such a proceeding.“ Inland lakes
lying within the limits of the state are not navigable waters of the United States,
and suits to enforce a lien against boats or vessels thereon are not within the

admiralty jurisdiction of the United States.29 An action for an accounting be
tween the owners of a vessel, a. sale of the vessel, and the appointment of a re
ceiver to effect the same has been held not within the jurisdiction of the district
courts of the United States.30
ADMISSIONS—See Criminal Law, 2463; Evidence, 3408.
ADOPTED—See note 31.

ADOPTION
99. Procedure-Statute—The adoption of children is regulated by statute.
The district court has jurisdiction of the pr0ceedings:“2

ADULTERATION
100. Meats—Preservatives—The amendment of 1901 to the pure food law
did not prohibit the use of preservatives in meats. It covered only such articles
of food as may be made from milk or cream.83
101. Oils—The statute forbids the adulteration of linseed oil, whether boiled

or raw.

It is a proper exercise of the police power.“

Laws 1909 c. 502 does

not prohibit the sale of kerosene oil, which has been colored red, unless such

coloring in some substantial degree renders the oil impure, or affects its illumi
nating qualities, or renders it less safe. The question of adulteration is one of
fact.“5
'-’\I First Nat. Bank v. Manchester etc. Co.,
64-96, 100, 66+136.
2'! Lanier v. Irvine, 21-447 ; Balch v. Hoop

457.

er, 32-158, 20+-124.

cree of adoption—habeas corpus for recov
ery of child-sufficiency of record-ﬁndings

'-'8 Griswold v. St. Otter, 12-465(364).
See Reynolds v. St. Favorite, 10-242(190) ;
Morin v. St. F. Sigel, 10-250(195).
2" Stapp v. St. Clyde, 43-192, 45+-430.
3° Swain v. Knapp, 32-429, 21+-114.
31 State v. Mpls. etc. Ry., 39-219, 39+153.
32 R. L. 1905 §§ 3612-3621; Laws 1909 c.

See Atwell v. Parker, 93-462, 101+

946 (suﬂiciency of title of act); State v.
Bryant, 99-49, 108+-880 (vacation of de

of trial court sustained).
33 State v. Rumberg, 86-399, 90+1055,
1133. See R. L. 1905 §§ 1756, 1771.

34 R. L. 1905 § 1772; State v. Williams,
93-155, 100+64l.
.
35 Bartles v. Lynch, 109-487, 124+1.

ADULTERY
102. What constitutes-—Sexual intercourse between a married man and an
unmarried woman does not constitute adultery.“
103. Indictment—It is unnecessary to allege that the prosecution was com
menccd on the complaint of the husband or wife.‘7
104. Proof of marriage—Prior to G. S. 1866 c. 73 § 89, it was necessary to
prove marriage in fact by direct evidence and the admission of the accused was
insuliicient."
105. Evidence—Admissibility—Evidence of the relation of the parties,
their situation, and opportunities to commit the offence, is admissible."
106. Variance-—The offence need not be proved as of the day named in the
indictmcnt.‘°
ADVERSE CLAIMS—See Quieting Title, 8039.
ADVERSE PARTY—See note 41.
ADVERSE PARTY AS WITNESS—See Witnesses, 10327.

ADVERSE POSSESSION
107. The statute~—It is provided by statute that “no action for the recovery
of real estate, or the possession thereof, shall be maintained unless it appears
that the plaintiff, his ancestor, predecessor, or grantor, was seized or possessed

of the premises in question within ﬁfteen years before the beginning of the ac
tion.” "2 The statute is a statute of limitations, and does not prevent one from
maintaining ejectment, though he has not been in possession within ﬁfteen
years.43

108. Deﬁnition of “seized” and “seizin”—The term “seize< ” in the statute
is not used in contradistinction to “possessed,” so as to admit of an interpreta
. tion that the legal title or ownership only would be sufficient to prevent the stat
ute running as against the true owner, though a stranger be in the actual occu

pancy, pedis possessione, of the land in dispute.

The title of the owner of a

freehold estate is described by the terms “seizin” or “seizin in fee ;” yet, in a

proper legal sense, the holder of the legal title is not seized until he is fully in
vested with the possession, actual or constructive. When there is no adverse
possession. the title draws to it the possession. There can be but one actual
seizin, and this necessarily includes possession; and hence an actual possession
in hostility to the true owner works a disseizin, and, if the disseizor is suffered

to remain continuously in possession for the statutory period, the remedy of the
former is extinguished.“ The term “seizin” means, ex vi termini, the whole
legal title. A covenant of scizin is broken when the coventor has not the posses
sion, the right of possession, and the complete legal title.‘5 A disseizor is one
who enters intending to usurp the possession and to oust another of his free

hold.“
36 State v. Armstrong, 4—335(251); Piekett v. Pickett, 27-299, 7+144.
8'' State v. Brecht, 41-50, 42+602.
38 State v. Armstrong, 4-335(251); State
v. Johnson, 12-476(378).
89 State v. Brecht, 41-50, 421-602.
40 Id.

*1 Frost v. St. Paul B. & 1'. Co., 57-325,
59+-308; Kells v. Nelson, 74-8, 76+790.

42 R. L. 1905 § 4073.
43 Norton v. Frederick, 107-36, 119+492.
H Seymour v. Carli. 31-81, 16+495. See,
for definition of seizin, Allen v. Allen, 48
462. 51+-173.
45 Allen v. Allen, 48-462, 51+473.
4“ Carpenter v. Coles, 75-9, 77+424.
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109. Object and policy of statute—The object of the statute is to quiet
titles and end disputes. It is the policy of the law that parties should assert
their claims to the possession of land and rectify their boundaries within the
statutory period.‘7 The highest considerations of public policy demand that
land should be occupied and made productive and the taxes promptly paid to
the end that all governmental functions be maintained and the country made
prosperous. The statutes upon the subject of adverse possession are properly
called “statutes of repose” and are intended to prevent litigation, and to quiet
the titles to land which has remained unoccupied by the actual owner for a long
period of time. The statute, which the actual owner is presumed to know, is a
continual warning to him; and if, through his negligence or selﬁshness, he al

lows others to occupy, use, and improve his land for a long period of time, he
must be deemed to have acquiesced in the possession of his premises by his ad
versary.“ The doctrine of adverse possession proceeds upon the theory of the
acquiescence of the true owner in the disseizin for the statutory period.“ The
adverse possessor “must keep his ﬂag ﬂying,” yet it is no less essential that the
actual owner should keep his own banner unfurled.*"°
110. Public lands excepted—Title to public lands, state or federal, cannot.
be acquired by adverse possession.“ A person who takes possession of land in
the erroneous belief that it is public land, with the intention of holding and
claiming it under the federal homestead law, may acquire title thereto by ad
verse possession as against the true owner.52 One who enters land under the
homestead laws within a congressional grant to a railroad cannot acquire title
against the railroad by adverse possession.”
111. Public streets, parks, etc., excepted—'l‘itle to public streets, parks,

etc. cannot now be acquired by adverse possession.“
the rule was otlierwise.“5
not affected tliereb_v.“"

Prior to Laws 1899 c. 65,

Rights acquired before the change of the statute were

112. Registered land excepted—Title to registered land cannot be acquired
by adverse possession.57
113. Essentials of adverse possession—There are ﬁve essentials of adverse

possession. It must be hostile and under a claim of right, actual, open, contin
uous. and exclusive.58
114. The possession must be hostile and under claim of right—a. In
general-The possession must be hostile to the title of the true owner and under
a claim of right. Claim of right means claim of exclusive ownership. The
claimant must have intended to occupy the land as owner in fee against the
world. It is of course not necessary that he should have known of other claims.
47 Seymour v. Carli, 31-81, 16+495.

560; Biee v. Walcott, 64-459, 67+360; St.

41‘ Dean v. Goddard. 55-290, 56+1060.

Paul etc. Ry. v. Duluth, 73-270, 76-l-35;
Hastings v. Gillitt, 85-331, 88+987; Hara
mon v. Krause, 93-455, 101-+791; Mur
taugh v. Chi. etc. Ry., 102-52, 112+860.

49 Bausman v. Kelley, 38-197, 36+333;
Wood v. Springer, 45-299, 47+811; Dean
v. Goddard, 55-290, 56+1060.
-"0 Dean v. Goddard, 55-290, 56+1060.
-“Mans v. Burdetzke, -93-295. 101+182;

5-“ Hastings v. Gillitt, 85-331, 88+987.
-‘IT R. L. 1905 § 3371.

Murtaugh v. Chi. etc. Ry., 102-52, 112+860;
Scoﬁeld v. Scheaffer, 104-123, 116+210;

Sherin v. Brackett, 36-152, 30+551; Cos

Kinney v. Munch, 107-378, 120+374.
51' Maas v. Burdetzke, 93-295, 101+182.

tello v. Edson, 44-135, 46+-299; Dean v.
Goddard, 55-290, 56+-1060; Brown v. Ko

"3 N. P. Ry. v. Townsend, 190 U. S. 267
(overruling N. P. Ry. v. Townsend, 84-152,
86+1007).
M R. L. 1905 § 4072.

hout. 61-113, 63+248; Butler v. Drake, 62

5-"1 St. Paul v. Chi. etc. Ry., 45-387, 48+1T;
Wayzata v. G. N. Ry., 46-505, 49+205;
Glencoe v. Wadsworth, 48-402, 51+377;

St. Paul etc. By. v. Hinckley, 53-‘398, 55+

-*8 Washburn

v.

Cutter,

17-361(335);

229, 64+-559; McRoberts v. McArthur, 62

310, 6-H903; Todd v. Weed. 84-4, 86+T56;
Glover v. Sage, 87-526, 92+471; Maas v.
Burdetzke, 93-295, 101+182; Young v.
Grieb, 95-396, 104+131; Kistner v. Be
seke, 96-137, 104+759.
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He may think that there are no other claimants. The only question is, did he
hold the land with the intent of exercising exclusive dominion over it? Hostil
ity, in this connection, does not mean ill-will or conscious opposition to a par
ticular claim, but merely the assertion of exclusive ownership.“ There must be
an actual entry upon the land, and ouster of the owner with intention to claim

the possession as his own, by the adverse claimant, and this claim of possession
must be, not the assertion of a previously-existing right to the land. but the as
suming of a right to the land from that time, and a subsequent holding with as
sertion of right. This intention to claim and possess the land is one of the
qualities indispensable to constitute a disseizin as distinguished from a tres
pass.“0 Mere possession by a trespasser, even though continuous and however
long continued, is not enough to constitute adverse possession. The holding
must be hostile to the lawful title, with intent to claim and hold the land as

against that title.61 But adverse possession is always a trespass.“2 The intent
to hold adversely need not be expressed in words. It may be proved by circum
stantial evidence, and is inferable from the nature of the occupancy. Contin
ued acts of ownership, occupying, using, and controlling the property as owner,
constitute the usual and natural modes of asserting a claim of title." A recog
nition of the title of the owner by the disseizor breaks the continuity of claim
as well as the continuity of possession and in such case he must begin de novo if
he wishes to claim the beneﬁt of the statute.“ But after the statute has run in
favor of a disseizor, no acknowledgment of the former owner’s title, except by
deed sufficient to pass title to land, will divest the title acquired by adverse pos
session.“

One in adverse possession of land may purchase the title of a person

against whom he is holding adversely, without abandoning his adverse holding
as to the title of another person."0 A ﬁnding that a possession was adverse is a
ﬁnding that it was hostile. The greater includes the less. If it was adverse it
was hostile. It is tautology to say that adverse possession must be hostile.67
b. Mistake as to boundary l1Ines—Where one of two adjoining owners takes
and holds actual possession of land beyond the boundary of his own lot or tract,
under a claim of title thereto as being a part of his own land, though under a.
mistake as to the location of the boundary line, such possession, for the purposes
of the statute, is to be deemed adverse to the true owner and a disseizin; and if

the disseizor or his grantee is suffered to remain continuously in possession for
the statutory period, the remedy of the former is extinguished.“ The rule is
-W Washburn v. Cutter, 17-361(335);
Seymour v. Carli, 31-81, 16+495; Lowry v.
Tilleny, 31-500, 18+452; Brown v. Morgan,
44-432, 46+913 ; Wayzata v. G. N. Ry., 46
505, 49+205; St. Paul & D. By. v. Hinck
ley, 53-398, 55+560; Dean v. Goddard, 55
290, 56+1060; Mpls. M. Co. v. Mp1s. etc.
Ry., 55-371. 57+64; Swan v. Munch, 65
500, 67+1022; Sage v. Rudnick, 67-362,
69+1096; Carpenter v. Coles, 75-9, 77+-424;
Cool v. Kelly, 78-102, 804-861; Todd v.

63 Sawbridge v. Fergus Falls, 101-378,
112+385; Seymour v. Carli, 31-81, 16+—495;
Costello v. Edson. 44-135. 46+299; Glenco

v. \Vadsworth. 48-102, 51+377; Dean v.
Goddard, 55-290, 564-1060; Brown v. Ko
hout, 61-113. 63+2-18; Swan v. Munch, 65

Weed, 84-4, 86+756; McGovern v. McGov
ern, 84-143, 86+1102; Collins v. Colleran,

500, 67+1022; Cool v. Kelly, 78-102, 80+
861; Wheeler v. Gorman, 80-462, 83+442;
Todd v. Weed, 84-4, 86+-756.
M St. Paul v. Chi. etc. Ry., 63-330, 63+
267, 65+649, 68-458.
‘
65 Sage v. Rudnick, 67-362, 69+1096.
M St. Paul v. Chi. etc. Ry.. 45-387, 48+17.

86-199, 90+364; Glover v. Sage, 87-526,
92+471; Maas v. Burdetzke, 93-295, 101+

M Dean v. Goddard, 55-290, 56+1060.
0-8 Seymour v. Carli,31-81,16+495; Brown

182; Kistner v. Beseke, 96-137, 104+-759;

v. Morgan, 44-432, 46+913; Ramsey v.
Glenny, 45-401. 48+322; Beardsley v.
Crane, 52-537, 54-L740; Butler v. Drake.
62-229. 6-H559; Bice v. Walcott, 64-459,

Sawbridge v. Fergus Falls, 101-378, 112+
385.

6° Washburn v. Cutter. 17—361(3-35);
Glencoe v. Wadsworth. 48-402, 51+377;
Carpenter v. Coles, 75-9, 774424.
"1 Wayzata v. G. N. Ry., 46-505, 49+2O5.
61’ Costello v. Edson, 44-135, 46+299.

674-360; Diers v. Ward, 87-475, 92+-402;

Benz v. St. Paul, 89-31, 93+1038; Weeks
v. Upton, 99-410. 109+828.
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otherwise where parties are permitted to inclose, by consent, lands adjoining
their own, or, for temporary convenience, to extend fences or improvements be
yond boundary lines. In such cases possession is taken in amity, and in recog
nition of the owner’s title, and the occupancy, not being adverse in its inception,
does not become so until notice or an assertion of an adverse claim.“
0. Perrnissire possession-—Licensee--It is a well settled principle of law that
the statute of limitations does not run in favor of an occupant of land in posses
sion h_v the license or consent of the owner. To make such possession adverse
there must be son1e open assertion of hostile title and knowledge thereof brought
home to the owner of the land.70 If permissive possession of land, with parol
executory conditions attached, do not constitute adverse posmssion, as between
the parties, yet it might be so as against third persons or strangers.71 Adverse
user of land, which is in its inception permissive and subservient to the title of
the true owner, and not hostile or under claim or color of right, is presumed to
so ‘continue until the contrary is affirmatively shown, and does not ripen into
title, however long it may continue.72
(I. As between tenants in common-The entry and possession of one tenant in
common is regarded in law as the entry and possession of all the cotenants and
not as a disseizin. Such possession is not adverse until there is an ouster. To
constitute an ouster between cotenants there must be overt and unequivocal acts

of exclusive ownership or a clear and explicit assertion of adverse right brought
home to the knowledge of the other cotenants." Exclusive possession and re
ception and retention of the rents and profits for a long series of years justify
the jury in ﬁnding an ouster.H Where one tenant in common attempts to con
vey by warranty deed the whole estate in fee, and his grantee records his deed,
and by virtue thereof enters upon the estate, and claims and holds exclusive pos
session of the whole thereof, the possession and claim are adverse to the title
and possession of his eotenant, and amount to a disseizin."i

e. As between mortgagor and mortgagee

The possession of the mortgagor

after foreclosure is presumed amicable and in subordination to the title of the
purchaser until the contrary appears.To Where, after a default in a mortgage‘,
the mortgagee in apparent good faith makes a void foreclosure and, after the
year to redeem, the purchaser at the foreclosure sale takes possession under color
of the foreclosure proceedings, he is a mortgagee in possession, and entitled to
all the rights of such a mortgagee, whether he took possession with or without
the consent, either express or implied, of the mortgagor. The statute of limi
tations commences to run in favor of such a purchaser from the time he so takes
possession.77
1‘. As betzreen life tenant and remainderman-—The possession of a life tenant
is never deemed to be adverse to the remainderman, for the latter has no right
of entry."
g. As between railway company and homesteader—One who enters land un
‘*9 Seymour v. Carli, 31-81, 16+495.
70 Cameron v. Chi. etc. Ry., 60-100, 61+
814;

Backus v. Burke, 63-272, 65+459;

O’Boyle v. McHugh, 66-390, 69+37.
'11 Dean v. Goddard, 55-290, 56+-1060.
T’-’ Omorlt v. Chi. etc. Ry., 106-205, 118+
798.
‘'3 Berthold v. Fox. 13-501(462); Holmes

v. Williams, 16-164(1-16); Lowry v. Til

leny, 31-500, 1S+452; Lindley v. amt, an
338, 34+26; Ricker v. Butler, 45-545, 48+
407; Cameron v. Chi. etc. Ry., 60-100, 61+

814; Blomberg v. Montgomery, 69-149, 72+

56; Hanson v. Ingwaldson, 77-533, 80+702.
See 109 Am. St. Rep. 609.
‘H Lowry v. Tilleny, 31-500, 1S+452.
T5 Ricker v. Butler, 45-5-15, 48+407; Han
son v. lngwaldson, T7-533, 80+-702; San
ford v. Safford. 99-380. 109+8l9.
7" Lowry v. Tilleny, 31-500, 18+452; Neil
son v. Grignon, 85 Wis. 550.
71' Backus v. Burke, 63-272, 65+459.

7" Lindley v. Groﬂ’. 37-338. 34+26; Han
son v. Ingwaldson, 77-533. 80+702.
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der the homestead laws within a grant to a railway company cannot acquire title
against the company by adverse possession."
h. As between husband and wifc—Adverse possession cannot exist between
husband and wife so long as coverture cont-inues.“°

i. As between parent and child-—As between parent and child, the possession
of the land of one by the other is presumed to be permissive, and not adverse.
To make such possession adverse, there must be some open assertion of hostile
title, other than mere possession, and knowledge thereof brought home to the
owner of the land.“
j. As between vendor and ven(lee—\\'lierc a grantor remains in possession of
land after a valid conveyance thereof, his possession, as well as that of those oc
cupying the land under him, is presumed to be permissive. The presumption,
however, is not conclusive, for, if the party so in possession asserts claim to title
in himself, and his claim is made known to the grantee, his possession is hostile
and adverse. Notice of such hostile claim need not be given to the grantee -di
reetly or in words.

It may be brought home to him by acts of the occupant so

open, notorious, and hostile as to show clearly that he is claiming adversely.R2
The possession of a vendee under an executory contract of purchase is not ad
verse to the vendor so long as the purchase money is not paid or until the vendee

is entitled to demand a deed,” though it may be adverse as to third parties.“
The vendee bears somewhat the relation of a tenant of the vendor and is es
topped from denying his title.“ A mistake in a deed, whereby a portion of the
premises intended to be conveyed have been omitted in the description, does not
prevent the grantee from acquiring title by prescription to the land so intended
to be conveyed.“
k. As-between landlord and tenant—The possession of a tenant is not ordi
narily adverse to his landlord.ST Possession by a tenant may become adverse
to his landlord when the tenant, without collusion, attorns to a third person
claiming under an adverse legal title, and pays him rent for years without ob
jection by the landlord, who has for that time practically abandoned his claim
of title, especially when circumstances in addition to open and unmistakable
possession naturally tend to give the landlord notice of the attornment."

115. The possession must be actual—The owner of lands is presumptively
in possession and the acts of a wrongdoer infringing upon the rights of the

owner are to be construed strictly against the invader. Clear proof of actual
adverse possession will be required to place the wrongdoer in a position to avail
himself, in defence of his possession, of the limitation barring the right of the
owner to recover.

To determine whether particular acts or a course of conduct

constitute adverse possession which. if continued, will bar the title of the origi
nal owner, regard must be had to the nature or quality of the acts, and to the

situation of the property, as well as to the theory upon which the doctrine of
adverse possession rests. The owner becomes barred of his right by reason of
his acquiescence in the hostile possession of another under a claim of right,
79 N. P. Ry. v. Townsend, 190 U. S. 267
(overruling N. P. Ry. v. Townsend, 84-152,

86+1007). See St. P. etc. Ry. v. Olson, 87
117, 91+29~1; Murtaugh v. Chi. etc. Ry.,
102-52, 1121-860; 17 Harv. L. Rev. 57.

"0 First Nat. Bank v. Guerra, 61 Cal. 109;
Hendricks v. Rasson. 53 Mich. 575; Vande
vort v. Gould, 36 N. Y. 639. See Blem
berg v. Montgomery, 69-149. 7 2+56.
MO’Boyle v. McHugh, 66-390, 69+37;
(‘ollins v. Colleran, 86-199, 90+-364; Ma

lone v. Malone, 88-418, 93+-605.

See Me

Govern v. .\lcGovern, 8-1-143, 86+1102 (as
between widow and heirs).

82 Kelly v. Palmer, 91-133, 97+578.
53 Dean v. Goddard. 55-290, 56+1060;
Madson v. Madson, 80-501, 83+-396; John
son v. Peterson, 90-503, 97+384.

84 Dean v. Goddard, 55-290, 56+1060.
85 Mitchell v. Chisholm. 57-148, 58+873;
Thompson v. Ellenz, 58-301, 59+1023.
B0 Vandal] v. St. Martin, 42-163, 44+525.
1" See § 5363.
F9 Hanson v. Sommers, 105-434, 117+S42.
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maintained for the statutory period, and of which he has notice, or which is
maintained under such circumstances that he is presumed to have notice.
Hence the possession must be actual, for otherwise there is no disseizin, and the

real owner remains in possession, actually or constructively. It must be contin
uous, for upon its cessation or interruption the possession, in contemplation of
law, is again in the holder of the legal title. It must be hostile to the real
owner, and with intention to claim the land adversely to him; and this must be
manifest from the nature or circumstances of the possession, so that the owner
may be informed of it, and that he shall not be misled into acquiescence in what
he might reasonably suppose to be a mere trespass, when he would not have ac
quiesced in the assertion of a right adverse to his title. The possession of land
may consist in, and be shown by, a great variety of acts, but the law prescribes
no particular manner in which possession shall be maintained or made manifest,
to constitute what we comprehensively term “adverse possession.” It may be
under various circumstances, by inclosure, by cultivation, by the erection of
buildings, or by other improvements, or by any visible, open use clearly indicat
ing an actual appropriation of the land to the permanent and exclusive do
minion and beneﬁt of the invader; such a use as is calculated to inform the real

owner of the fact of occupancy, and that it is adverse or hostile to his own
title.“ The doctrine proceeds upon the theory of the acquiescence of the true
owner in his disseizin for the full statutory period; hence, the possession which
affects him is what appears on the ground itself. It must be such as would
operate as unambiguous and unequivocal notice to him that some one is in pos
session in hostility to his title under claim of right; and, while much will de
pend on the nature and situation of the property and the uses to which it is
adapted, yet in all cases it must be a possession which is accompanied with the
real and eﬁectual enjoyment of the property,—the possession which follows the
subjection of the property to the will and dominion of the claimant to the exclu
sion of others. The acts must be such as indicate that a permanent occupation
and appropriation of the premises is intended, as distinguished from a casual
trespass for some temporary purpose. And, inasmuch as it is only the posses
sion which appears on the ground which affects the true owner, it follows that,
while such acts as paying taxes or surveying lines may characterize a possession,
if it exists, as hostile. yet they do not themselves constitute the possession which
the law requires to toll the right of the true owner.’0

Possessory acts, to con

stitute adverse possession, must necessarily depend upon the character of the
property, its location, and the purposes for which it is ordinarily ﬁtted or
adapted." So much depends on the situation and nature of the property, the
uses to which it can be applied, or to which the owner or claimant may choose
to apply it, that it is impossible to lay down any precise rule adapted to all
cases.92 The possessory acts must be such as to indicate and serve as notice of
an intention to appropriate the land itself, and not the mere products of it, to
the dominion and use of the party entering.” Actual residence on the land is
59 Costello v. Edson,-44-135,46+299. Cited

ler. 45-545, 48+-107; Dean v. Goddard, 55

in Rickcr v. Butler, 45-545, 48+407; Lam
bert v. Stees, 47-141, 49-+662; Wheeler v.

290, 56+-1060; Butler v. Drake, 62-229, 64+

Gorman,

' cited in Brown v. Kohout, 61-113, 63+2-18;

Sage v. Morosick, 69-167, 71+930; Wheel
er v. Gonnan, 80-462, 83+-442; Holmgren
v. Isaacson, 104-84, 116+205.
91’ Waahburn v. Cutter, 17-361(335);

80-462,

83+442;

Holmgren

v.

Isaacson, 104-84, 116+205.

"0 Wood

v.

Springer,

45-299,

47+811.

559; Backus v. Burke, 63-272, 65+459;

Glover v. Sage, 87-526, 92+471; Young v.

Murphy v. Doyle, 37-113, 33+220; Sage v.

Grieb. 95-396, 104+131.
91 Murphy v. Doyle, 37-113, 33+220; Cos

Morosick, 69-167, 71+930.
M Bazille v. Murray, 40-48, 41-+238; Cos

tello v. Edson. 44-135, 46+299; Wood v.

tello v. Edsou, 44-135, 46+299; Wood v.
Springer. 45-299, 47+811; Lambert v.

Springer, 45-299, 47+811; Ricker v. But
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not always necessary to constitute adverse posscssioli.“ “If the land is not
susceptible of any permanent useful improvement, actual occupancy, cultiva
tion, or residence may not be necessary in order to constitute adverse possession.

But if the land will admit of such improvement, the possessory acts must be
such as to show permanent possession for the purpose of such improvement; for
instance, actual occupancy and cultivation or enclosure; and this, whether the
adverse possession is relied on to raise the bar of the statute of limitations or to
bar an action of trespass or trover." 9"" But it is not ordinarily necessary that

a farm should be fenced.“ In the case of a farm, if the possession is open and
notorious, comporting with the ordinary management of farms. it is unneces
sary that the whole farm be either improved or inclosed, at least where the un
improved part, as woodland, is subservient to one connected with that which is
improved; and, for the same reason, the rule requiring actual and visible occu

pancy will be more strictly construed in an old and populous country, where
land is usually improved and inclosed, than in a new country recently settled,
in which the land is only partially improved.‘" It is necessary to constitute
adverse possession that there be at all times some person in an action against
whom the real owner may recover the possession of the land.” When there is
no adverse possession the title draws to it the possession; that is, the owner is
constructively in possession.”
116. The possession must be open—The possession must be open and no
torious, that is, it must be such as would naturally charge the true owner with
knowledge of the adverse holding. It is perhaps better to say that the posses
sion must be visible.1 The divesture of title by adverse possession rests upon
the presumption of notice to the true owner of an open and hostile possession.2
117. The possession must be continuous-a. In general—In order that
adverse possession may ripen into title it must be continuous for the statutory
period, for, upon its cessation or interruption, the possession, in contemplation
of law, is again in the person who holds the legal title; and upon any resump
tion of the adverse possession a new time is thereby ﬁxed for the running of the‘
statute, the intruder not being permitted to tack a former adverse possession.

An acknowledgment of the owner’s title before the statute has run breaks the
continuity of the adverse possession. An acknowledgment may be made in
many ways,—-among others, by the acceptance of a lease or contract for the pur
chase of the land from the owner thereof.3

The possession of a tenant is the

possession of his landlord for the purposes of the statute.‘

The continuity of

adverse possession is not broken by the party in possession taking written con

veyances of the premises from other parties claiming an interest therein, as this
Stees, 47-141, 494-662; Sage v. Larson, 69
122, 71+923; Wheeler v. German, 80-462,
83+-142.
M Washburn v. Cutter, 17—361(335);
Murphy v. Doyle, 37-113, 33+220; Costel
lo v. Edson, 44-135, 46+299; Dean v. God
dard, 55-290, 56+1060; Sage v. Morosick,
69-167, 71+930; Wheeler v. German, 80

45-387, 48+-17; Ramsey v. Glenny, 45-401,

462, s3+4.42.

48+322; Kicker v. Butler, 45-545, 48+407;

95 Washburn v. Cutter, 17-361(335).

2 Bausman v. Kelley, 38-197, 36+333.
3Olson v. Burk, 94-456, 103+335; Sherin

v. Brackett. 36-152. 30+551; Witt v. St. P.
etc. Ry., 38-122, 35+862; Vandall v. St.
Martin, 42-163, 44-H525; Morris v. Mc
Clary, 43-346, 46+238; Costello v. Edson,

44-135, 46-1-299; St. Paul v. Chi. etc. Ry.,

Dean

v. Goddard, 55-290, 56+1060;

St.

9° Sage v. Morosiek, 69-167, 71+930.
1" Murphy v. Doyle, 37-113, 33+220.
M St. Paul v. Chi. etc. Ry., 45-387, 48+17.
"9 VVashburn v. Cutter, 17-361 (335) ; Sey
mour v. Carli, 31-81, 16+495; Bradley v.
Norris, 63-156, 65+-357.

Paul v. Chi. etc. Ry., 63-330, 63+267, 65+
649. 6S+~15S; Swan v. Munch, 65-500, 67+
1022; Sage v. Rudnick, 67-362, 69+1096;
Blomberg v. Montgomery, 69-149, 72+-56;
Hall v. Conn. etc. C0., 76-401, 79+49T;
Johnson v. Peterson, 90-503, 97+384.

1 Bazille v. Murray, 40-48, 41+238; Cos

tello v. Edson, 44-135, 46+299; Lambert v.
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may give him color of title, and perhaps deﬁne the boundaries of the premises
claimed.‘ An action to determine adverse claims dismissed by consent, has
been held not to break the continuity of an adverse possession.” After the
statutory period has run any interruption in the possession is immaterial.7
The entry into actual possession of land by the holder of the legal title, or per
son claiming under him, before the expiration of the statutory period for ac
quiring title by adverse possession, arrests the running of the statute.8
b. Tacking—Successive disseizins cannot be tacked together for the purpose
of constituting a continuous adverse possession unless there is privity between
the successive disseizors.9 Privity exists between two successive disseizors when
one takes under the other, as by descent, will, grant, or voluntary transfer of
possession.10 Such continuity and connection may be effected by any convey
ance or understanding which has for its object a transfer of the rights of the
possessor or of his possession, when accompanied by an actual transfer of pos
session.‘1 No conveyance or assignment in writing is necessary.12
118. The possession must be exclusive—The possession must be exclusive
not only as to the true owner but as to all persons." But a person who takes
possession of land in the erroneous belief that it is public land, with the inten
tion of holding and claiming it under the federal homestead law, may acquire
title thereto by adverse possession as against the true owner.H
119. Color of title-—a. Nature and nccessitg/—All that is necessary to render
possession of lands adverse, so as to set the statute of limitations in motion, is

that the disseizor enter and take possession with the intention of holding the
lands for himself to the exclusion of all others. It is unnecessary that he
should enter under color of title or under a claim that he has a legal right to
enter.15 A tortious entry upon and possession of land without color or pretence.
of paper title, but under a claim of right thereto, in opposition to and inconsist
ent with the title of the true owner, may ripen into title by adverse possession."
But the disseizor must enter with “claim of right.” “Color of title” and
“claim of right” are not synonymous."

A person is properly said to have color

of title to lands when he has an apparent though not real title to the same,
founded upon a deed which purports to convey them to him." It is not neces
sary that the deed be valid or recorded."

“Claim of right,” “claim of title,”

“claim of ownership,” when used in this connection, mean nothing more than
the intention of the disseizor to appropriate and use the land as his own to the
exclusion of all others.‘-’°
5 Dean v. Goddard, 55-290, 56+1060.

I-1 Carpenter v. Coles, 75-9, 77+424; Cool

6 Holmgren v. Isaacson, 104-84, 116+205.
7 Dean v. Goddard, 55-290, 56+1060.

See

v. Kelly, 78-102, 804-861.
16 Glencoe v. Wadsworth, 48-402, 51+377;

Sage v. Rndnick, 67-362, 69+1O96.
1‘ Kipp v. Hagan, 108-384, 122+317.

Swan v. Munch, 65-500. 67+1022; Carpen
ter v. (‘olcs, 75-9, 77+-424; Markusen v.

DSherin v. Brackett, 36-152, 30+551;
Witt v. St. P. etc. Ry.. 38-122. 35+862;

Mortensen, 105-10, 116+102l.

Ramsey v. Glenny. 45-401, 48+322.

Pfaender v. (‘hi. etc. Ry.. 86-218, 90+393;
Ross v. Cale. 94-513. 103+56l; Markusen v.
Mortenscn, 105-10, 1l6+l021; Hamilton v.
Wright, 30 Iowa 480.

1° Sherin v. Brackett, 36-152. 30+551;
Vandal] v. St. Martin, 42-163, 44+525; St.
Paul v. Chi. etc. Ry.. 45-387. 48+17; Ram
sey v. Glenny, 45-401, 48+322; Ricker v.
Butler. 45-545. 48+-407; Barber v. Robin
son, 78-193. 80+968; .\IcGovern v. McGov
ern. 84-143. 86+1102; Hanson v. Sommers,
105-434, 439, 117+S-12.
11 Vandal] v. St. Martin, 42-163, 44+525;
Ramsey v. Glenny, 45-401, 43+322.
11 Hall v. Conn. etc. Co.. 76-401, 79+497.
13 Dean v. Goddard. 55-290, 56+l060;
Maas v. Burdetzke. 93-295. 101+182.
14 Maas v. Burdctzke, 93-295, 101+182.
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Coles,

75-9,

77+424;

1*‘ Seigneuret v. Fahey. 27-60. 6+403. See
further as t.o what constitutes color of title:
O“.\lulenli_v \'. Florer, 27-449, EH66;
V\'hceler v. Mcrrinmn. 30-372. l5+665; Hall
v. Torrens, 32-5217. 2l+717; McLellan v.

Omodt. 37-157, 33-326.
Rep. 701.

Sec 88 Am. St.

11' i\lurphy v. Doyle, 37-113. 33+220; (Tos
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I). E1fccl—(‘olor of title, in connection with adverse possession. is only im
portant in determining the extent of the possession.21 Where the disseizor
entered without color of title there must be an actual occupaney—a pedis pos
sessio—to constitute adverse possession and the adverse possession in such a
-case is only coextensive with such occupancy.

An actual possession of a part

of a tract does not, in the absence of color of title, give constructive possession
of the whole.‘-’2 On the other hand, where the occupant enters under a claim of
title founded upon a deed or other written muniment of title, and has been in
the continuous a'etual occupancy of some part of the premises for the statutory
period, he will be deemed to have been in possession of the entire premises de

scribed in the deed not in the adverse possession of any one else, though unin
-closed and unimproved, provided the premises consist of a single tract of proper
size, to be managed and used as one body according to the usual manner of bus

iness. Otherwise expressed, an entr_v under a deed containing speciﬁc metes
and bounds will give constructive possession of the whole tract described in the
deed not in any adverse possession, although not all inclosed or improved. He
is presumed to have intended his entry to be coextensive with the description in
his deed, though his improvements are only on a part of the tract. Such a per
son occupies a different position from a mere naked trespasser or intruder,

whose possession will be only coextensive with his actual occupancy.

And any

instrument, however defective or ineffectual to convey title in fact, and even if

void on its face, will be sufficient to bring a case within this rule if by sutfieient
description it purports to convey title. Whether valid or void on its face, it
characterizes the entry of the occupant by showing the nature and extent of his
claim.23

But the adverse possession of one distinct piece of land will not draw

to it the constructive possession of another vacant and distinct piece owned by
another person, although the adverse occupant holds a paper title by an instru
ment wherein the described boundaries are coextensive with both pieces of
land." One who enters without color of title cannot extend his possession
merely by obtaining color of title subsequent to his entry.25

120. Nature of title acquired by adverse possession—A title acquired by
adverse possession is a title in fee simple and is as perfect as a title by deed.

Its legal effect is not only to bar the remedy of the owner of the paper title but
to divest his estate and vest it in the party holding adversely for the statutory

period of limitation. Adverse possession ripens into a perfect title. This title
the adverse possessor can transfer by conveyance and when he does so he is con
veying his own title and not a piece of land the title to which is in some other
person who is simply barred by the statute fro1n recovering it by action.’-’“ The
holder of a title by adverse possession may bring ejectment against the holder
of the paper title by whom he has been dispossessed.27
121. Easements—When there has been a continuous use of an easement 1'or
21Waahburn v. Cutter, 17—361(3-35); St.
Paul v. Chi. etc. Ry., 45-387, 48+17; Car
penter v. (‘oles, 75-9, 77+424.
1"-’ Coleman v. N. P. Ry., 36-525, 32+859;
Brown v. Kohout, 61-113, 63+2-18; Sage v.

Larson, 69-122, 7l+923; Cool v. Kelly, 78
102, S01-861; Barber v. Robinson, 78-193.
80%-968.
'13 Micscn v. Canﬁeld, 64-513, 67+632. See
also, Murphy v. Doyle, 37-113, 33+220;

Morris v. -.\1e(‘.]ary, 43-346, 46+238; St.
Paul v. Chi. etc. Ry., 45-337, 4S+17; Bar
ber v. Robinson, 78-193, 80+968; Id., 82

112, 84+T32.

'-'4 Morris v. Mcﬁlary, 43-346, 46+23R; .\Ie
Roberts v. MeArthur, 62-310, 641903.
2-'> Barber v. Robinson, "R-193, 80+96S.
‘-’\‘ Seymour v. (farli, 31-81, 16+49-'3; Kipp
v. Johnson, 31-360,1T+957; Jellison v. Hal
loran, H-199, 46+332; Brown v. Morgan,

44--132, 46-1913; Flynn v. Lemieux, 46
-158. 491235; Dean v. Goddard, 55-290, 56+
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116 N. Y. 34.

ADVERSE PO$'SESSION

31

ﬁfteen years, unexplained, it will be presumed to have been under a claim of
right and adverse, and will be sufficient to establish a right by prescription and
authorize the presumption of a grant, unless contradicted or explained. Where
the claimant needs the use of the easement only from time to time and so uses
it, there is a suﬁiciently continuous use to be adverse, though it is not constant.”
'here an easement is acquired by prescription, the extent of the right is ﬁxed
and determined by the user in which it originated. The use of an easement by
prescription is limited, both as to its character and its extent, by the use of

which the right was established.

Where an easement in land has been acquired

for a public use, and that use has been abandoned, the easement is at an end,

and the owner is restored to his original rights in the land.”

122. Nuisance—Whether it is possible to acquire a prescriptive right to
maintain a nuisance is unsettled in this state.30
123. By submerging 1and—Title to lands by adverse possession may be ac
quired by the construction and maintenance of a dam across a stream, thereby
causing the lands to be continuously subnierged for the statutory period."n

124. When‘ statute begins to run—-As against a railway company having
a congressional land grant, the statute begins to run in favor of an adverse oc
cupant from the ﬁling of the map of deﬁnite location.32
125. Pleading—Title by adverse possession may always be proved under a
general allegation of ownership or title in fee.83
126. Evidence-—Admissibility—The deed under which the disseizor en
tered is admissible to show the nature and extent of his claim though void on
its face.“ The fact of payment or non-payment of taxes is always admissible.”
An acknowledgment by the disseizor of the record or paper title, as by accepting
a lease from the owner of it, is in the nature of an admission that he had no

title and is competent evidence tending to prove that his possession was not ad
verse.“ Declaration of a prior deceased disseizor characterizing his possession
are admissible in favor of a party claiming under him.M Conduct and admis
sions subsequent to the expiration of the statutory period are competent evi
dence to explain and characterize the antecedent possession.“ A judgment
roll in an action between strangers has been held admissible to controvert the
claim of continuous possession.89
127. Evidence must be clear and convincing—The evidence to establish a

title by prescription must be clear and convincing.

Every presumption is to be

indulged against the disseiz/.or.‘0

128. Law and fact—'1‘he question of adverse possession is for the jury, un
less the evidence is conclusive.“
'-’* Mueller V. Fruen, 36-273, 30+886; Swan

v. -.\iuncl:. 65-500, 67-+1022 ; Schulenberg v.
Zimmerman, 86-70, 90+156. See 16 Harv.
L. Rev. 438.
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(297); Thornton v. Webb, 13-498(-157);
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35 Murphy v. Doyle, 37-113, 33+220; Cos
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5" Brown v. Kohout, 61-113, 63+248.

38 Todd v. Weed, 84-4, 86+756; Kistner
v. Beseke. 96-137, 104-+759.

-"-9 Kipp v. Hagan, 108-384, 122+317.
40 Washburn v. Cutter, 17-361(335); Cos

Sawbridge v. Fergus Falls, 101-378, 112+
385.

tcllo v. Edson, 44-135. 46+299; St. P. & D.

M Washburn v.
Cutter,
l7—361(33-5);
Murphy v. Doyle, 37-113, 33+220; Ricker

\\'ecd. S4-4, 86+7;'>6; Baxter v. Newell, 88

v. Butler, 45-545, 48+-407.

By. v.

Duluth, 73-270, 76+35;

110, 92+-T25.
41\\'ashburn

v.

Putter,

Todd v.

17-361 (335) ;
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129. Burden of proof—'I‘he burden of proving the essential facts which cre

ate tille by prescription rests upon him who asserts it.‘2

130. Facts held sufficient to constitute adverse possession—Building a
house on the property of another through mistake as to the boundary line; ‘“
clearing, grubbing and fencing a portion of a farm, putting in crops, tapping
trees, cutting grass and draining land—no buildings being built on the farm,
the claimant living near by ; “ cutting trees on a lot, grubbing and burning the
brush, digging out the stumps of trees, leaving tools on the land from year to
year, camping on the land at intervals, paying taxes and ﬁnally building a
house; “’ extensive ditching of the land and using it as a hay farm for which it
was alone adaptet ; “‘ building a warehouse on an alley in a village; “ living on
the land and cropping it annually though no fences were built around it; "‘
building a fence around land and using it as a pasture; “ cutting wood, pastur
ing cattle, cutting hay, fencing a portion and living at intervals and for a short
time in a shanty, the land being bottom land along the Mississippi; "° piling
lumber on a city lot, building a barn and shed, keeping and stabling horses, pay
ing taxes; 5‘ setting out trees along a boundary line; "2 enclosing tract by brush
fence, cutting hay and pasturing cattle.“I
131. Facts held insufficient to constitute adverse possession—Cutting
timber without actual occupancy or cultivation or inclosure where the land is
capable of such improvement; “ cutting natural hay on and letting cattle run
over and feed upon wild and uninclosed land adjoining land actually occupied
by the trespasserz“ camping in a tent on vacant and unoccupied land and
cooking, preparing food and sleeping on it for a few days or a week and watch
ing it for several weeks for the purpose of keeping off trespassers and asserting
title to the land but doing and intending to do nothing else to improve the land
or subject it to any proper use.“
AFFECTED-—Persons and things are “affected” by steps taken which act
favorably or unfavorably upon them.M
AFFIDAVIT OF MERITS—Sce Judgments, 5020; Pleading, 7703.

AFFlDAVlTS
132. Deﬁnition-—An affidavit is a statement or declaration reduced to writ

ing and sworn or aflirmed to before some officer who has authority to administer
an oath or affirmation.“
Glencoe v. Wadsworth, 48-402, 51+-377;
Brown v. Kohout, 61-113, 63+248; Butler

4" Barber v. Robinson, 78-193, 80+-968.
W Wheeler v. Gorman. 80-462. 83+-442.

v. Drake, 62-229, 64+559; Sage v. Morosick, 69-167, 71+930; Todd V. Weed, 84-4,
86+-756; Glover v. Sage, 87-526, 92+-471;
Kelly v. Palmer, 91-133, 97+578; Kistner

{-1
-'-1’
-'-3
-’-4

Dean v. Goddard, 55-290, 56+1060.
Butler v. Drake, 62-229. 64+559.
Wood v. Springer, 45-299, 47+811.
Washburn v. Cutter, 17—361(335). See

v. Beseke, 96-137, 104+759; Sawbridge v.
Fergus Falls, 101-378, 112+385; Kipp v.

Glover v. Sage, 87-526, 92+471.
-'~~’1Bazille v. Murray, 40-48,

Hagan, 108-384, 122+317.
4'2 Bazille v. Murray, 40-48, 41-+238; St.

Lambert v. Stees. 47-141, 49+662; Sage v.
Larson. 69-122. 71+923. But see, Ricker

P. & D. By. v. Hinckley, 53-398, 55+560;
Brown v. Kohout, 61-113, 634-248; St. P.
8; D. Ry. v. Duluth, 73-270, 76-+35.

v. Butler. 45--545, 48+-407; Saga v. Moro
sick, 69-167, 71+930; Markusen v. Morten
sen. 105-10, 116+1021.

43 Seymour v. Carli, 31-81, 16+495.
44 Murphy v. Doyle, 37-113, 33+220.

41+238;

~'-6 Musser v. Tozcr, 56-443, 57+1072.
-'-7 Stccnerson v. G. N. Ry., 60-461, 473,

4-'> Costello v. Edson, 44-135, 46+299.
4° Ricker v. Butler, 45-545, 48+-107.

62+8‘_’6.
-’-S Norton v. llauge, 47-405, 50+368.

47 Glencoe v. Wadsworth, 48-402, 51+377.
4! Sage v. Morosick, 69-167, 71+930.

State v. Richardson, 34-115, 24+354.

See
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133. ]urat—A jurat is a certiﬁcate of an oﬁicer to the effect that an affidavit
was sworn or afﬁrnied to before him, including the date and sometimes the
place.69 Formal defects in a jurat will be disregarded.“0
134. Venue—It is desirable, but not essential, that an affidavit should have

a venue preﬁxed.“
135. Seal—If the oﬂicer be a notary,02 or register of deeds,‘13 it is essential
that his oﬂicial seal be attached.

136. Signature of ofﬁcer—The signature and official designation of the of
The designation of an oﬁicer as “Recorder” has been held
'sui’ﬁcient.“"' If the otlicial character of the officer appears on the face of an
affidavit, it is immaterial that it is not aﬁixetl to his signature.“
ﬁeer are essential.M

137. Signature of afﬁant—In the absence of statute, or rule of court, it is

not essential that the afﬁant sign an aﬁidavit."
138. Forei gn—Proof—An affidavit authenticated by the seal of a notary
of another state is admissible without further proot'.“B An afﬁdavit taken be
fore a clerk of a court in another state has been held not sufficiently authenti
cated.'"’

139. As evidence—Suﬁ-iciency-—To be admissible in evidence an atiidavit
must appear on its face to be complete, and to satisfy the legal requirements of
an aﬂidavit.’°

AFFRAY
140. Deﬁnition—An aﬁray is a ﬁghting of two or more persons, in a public
place, to the terror of others.’1
AGE—See Evidence, 3296; Infants, 4431.
59 State v. Richardson, 34-115, 24+354.

0° Crornbie v. Little, 47-581, 586, 50+823.
61 Young v. Young, 18-90(72). See Ra
hilly v. Lane, 15—447(360).
62 See § 7226.
03 Colman v. (ioodnow, 36-9, 29+338.
M Knight v. Elliott. 22-551; Norton v.
Hauge, 47-405, 50+368.
65 Camp v. Murphy, 68-378, 71+].

-3.

M Bandy v. Chi. etc. Ry., 33-380, 23+547.
1" Norton v. Hauge, 47-405, 50+368.
"8 Wood v. St. P. etc. Ry.,42—411,44+308.

‘*9 Hickey v. Collom, 47-565. 50+918.
70 Knight v. Elliott, 22-551; Colman v.

Goodnow. 36-9, 29+338; Hickey v. Collom,
47-565, 501918.

11 Century Diet.

407(s2.3).

See State v. Dineen, 10

AGENCY.
IN GENERAL

Deﬁnition, 141.
General agents, 142.
Special agents, 143.
Exclusive agents, 144.
Exlistﬁence of agency——.\liscellaneous cases,
4 .

Modiﬁcation of contract, 146.
Right to act through agent, 147.
Agencies to sell farm machinery, 148.
PROOF OF AGENCY
In general, 149.
Inferable from conduct of agent—Scope.
150.
Not inferable from agent ’s acts alone, 151.
POWERS OF AGENT
In general, 152.
Implied authority, 153.
Inferable from course of dealing between
principal and agent, 154.
Inferable from acquiesence or consent of
principal, 155.

Apparent or ostensible authority, 156.
Authority derived from custom or usage,
157.

Authority
Authority
session,
Power to

to buy or sell—In general, 158.
to sell not inferable from pos
159.
sell, convey, or mortgage realty,

160.

Authority to receive payment or collect
debts, 161.
Authority of agent to solicit orders. 162.
Authority to employ, 163.
Appropriation of principal ’s property to

Formal rcquisites—-I\'ecessity of writing,
17.‘).

Agent must have assumed to act for prin
cipal, 179.

Existence of principal. 180.
.\'ecessity of full knowledge. 181.

.\lust be of whole act. 1812.
Silent acquiescence, 183.
Accepting and retaining beneﬁts of act,
18-}.
Effort to avoid loss, 185.

Need not be communicated. 186.
Void acts, 187.
Rescission of ratiﬁcation, 188.
Torts. .159.

Evidence—Suﬂiciency, 190.
Effect, 191.
RIGHTS AND LIABILITIES INTER SE
Good faith and loyalty—Trust relation,
192.
Conﬂict of duty and interest, 193.
Agent cannot make proﬁt, 194.
Duty to disclose, 195.

Duty to obey instructions, 196.
Duty of agent to exercise care and skill.
197.
‘
Acting for both parties, 198.
Agent cannot contract with himself, 199.

Sales between principal and agent, 200.
Conversion by agent, 201.
Application of funds—Subagcnt, 2 '3.
Compensation of agent, 203.

Agent's lien, 204.
Fraud—Waiver, 205.

Accounting in equity, 206.
Duty of principal to reimburse agent, 207.
Duty of principal to indemnify agent. 208.

agent ‘a use, 164.

Authority to do particular things—.\Iiscel
laneous cases, 165.

LIABILITY OF PRINCIPAL TO THIRD
PARTIES

Managing agent, 166.
Effect of private instructions, 16?.

Presumption that agent acts with author

ity, 168.
Third parties charged with notice of pow
ers, 169.

Powers of attorncy—Construction in gen

Act of agent act of principal. 209.
Authorized contracts. 210.
Unauthorized contracts, 2311.
Torts of agent. 212.

Principal charged with notice of agent ‘s
business methods. 213.
Possession of agent possession of principal,

eral, 170.

Blank power of attorney. 171.
Particular power of attorney construed,

214.

Notice to agent notice to principal. 215.
Undisclosed prin('ip:\l, 216.

I72.

EXECUTION OF POWERS
Joint agents—Execution by less than all,
173.

Mode of signing instruments. 174.
Sealed instruments. 175.

LIABILITY

OF AGE.\"I‘ TO THIRD
PARTIES
Acting with authority for known principal,
217.
l*11:u1thorizc<l acts, 218.
l~‘nilure to disclose agency, 219.

l'ailure to bind principal. 220.
RATIFICATION OF U.\'AI'TI{ORIZED
ACTS OF AGENT
Deﬁnition, 176.
Distinguished from estoppel, 177.

Ir1'o.sponsil,lle principal, 221.

.\lo1n-_\’ paid by mistake, 222.
1’l<~lgi11-,5 credit of agent. 2123.
'l‘orts. ‘.121.
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TERMINATION OF AGENCY
Principal may revoke agency at willGeneral rule, 225.

Power and right to revoke distinguished,
226.

Power coupled with interest, 227.
Power given as security, 228.
Death of principal. 229.
Bankruptcy of principal, 230.
Destruction of subject-matter, 231.
Resignation of agent, 232.
Sale of subject-matter, 233.
Stipulations for notice, 234.
Miscellaneous cases, 235.

ACTIONS
Parties, 236.

Undisclosed principal, 237.
Demand, 238.
Pleading, 239.
Counterclaim, 240.
Evidence—Admisaibility, 241.
Burden of proof, 242.
Law and fact, 243.
CRIMTNAL LIABILITY
Liability of principal for act of agent, 244.

Cross-References
See Malicious Prosecution, 5726; Mortgages, 6262; Sales, 8567; Usury.
IN GENERAL

141. Deﬁnition—The relation of principal and agent arises whenever one
authorizes another to do acts or make engagements in his name.72
142. General agents-—A general agent is one who has power to transact all

the business of his principal of a particular kind or in a particular place.73
The mere fact that an agent’s authority is limited to a particular business does
not_ make his agency special, if the authority is general and gives him power to
perform all acts necessary for the transaction of that business, and he is so held
out to the world. Locality or extent of territory is not the test.“ In deter
mining whether an agency is general or special, the acts of the agent known to
and acted on by the principal may be considered, at leastwvhere the direct evi
dence is conﬂicting."'
143. Special agents-A special agent is one who is authorized to act for his
principal only in a speciﬁc transaction."
144. Exclusive agents-—Contracts of agency for the sale of goods frequently
give the agent the exclusive right to sell the goods of the principal within a
particular territory."
145. Existence of agency—Misccl1aneous cases-—Miscellaneous cases are
cited below holding that the relation of principal and agent existed," or did not ’
exist,To between the parties.
12 Mason v. Taylor, 38-32, 35+474.
73 Kilborn v. Prud. Ins. Co., 99-176, 182,

108+861; Mason v. Taylor, 38-32, 35+474.
See Pulliam v. Adamson, 43-511, 45+1]32;

Springﬁeld Sav. Bank v. Kjaer, 82-180,
84+752; Van Sautvoord v. Smith, 79-316,

82+-642; Stewart v. Cowles, 67-184, 69+
694; Turnbull v. N. W. T. C. Co., 46-513,
49+229; St. Paul v. Clark, 84-138, 86+893;
Stein v. Swenson, 44-218, 46+-360; Id., 46
360, 49+55; Roeller v. Hall, 62-241, 64+
559.
‘H Kilborn v. Prud. Ins. Co., 99-176, 182,
108+861.

‘"5 Turnbull v. N. W. T. C. Co., 46-513,
49+229.
‘'6 Kilborn v. Prud. Ins. Co., 99-176, 182,
108+861. See Ahern v. Baker, 34-98, 24+
34]; Davies v. Lyon, 36-427, 31+688; Van

Doren v. Wright, 54-455, 56+51; Dispatch
P. Co. v. Nat. Bank of Com., 109-440, 124+
236.

'1'? See Norris v. Clark, 33-476, 24-+128;
Turnbull v. N. W. T. C. Co., 46-513, 49+
229; Sutton v. Baker, 91-12, 97+420.
18 Wykoﬁ v. Irvine, 6-496(344) (agency
to loan money evidenced by receipt of

money) ; Simonton v. First Nat. Bank, 24
216 (when a debtor delivers to a third per
son money to pay his creditor, the relation
between the debtor and third person is that
of principal and agent, until the creditor
assents to the transaction).

Friesenhahn

v. Bushnell, 47-443, 50+597 (agency to
purchase realty); Larson v. Lombard In
vest. Co., 51-141, 53+179 (loan agency);
McMullen v. People ’s S. & L. Assn., 57

33, 58+820 (bank held agent in receiving
money and remitting draft); Davis v. Pe
terson, 59-165, 60+-1007 (evidence held to

show an agency to buy land and not a joint
purchase); Rice v. Longfellow, 78-394, 81+
207 (correspondence held to show agency to

buy and ship certain fruit); State v. Fel
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146. Modiﬁcation of contract—A contract of agency or power of attorney

is subject to modification.50

147. Right to act through agent-It is the general rule that what a party
may do in person in regard to his property he may do by his agent duly author
ized thereto."
148. Agencies to sell farm machinery—Cases are cited below involving the
construction of particular contracts of agency for the sale of farm machinery.“
PROOF OF AGENCY

149. In gcneral—-A single act of an assumed agent, and a single recognition
of his authority by the principal may be so unequivocal, positive, and compre
hensive, as to prove agency to do other similar acts.“ Agency may be inferred
from the course of dealing between the parties.“ It cannot be proved by the
acts or declarations of the assumed agent,85 or by reputation,“ or by the mere

fact that the assumed agent was “acting” for the principal.81 It is competent
to call an alleged agent, and prove by him facts within his personal knowledge
tending to establish his agency. Such evidence is not hearsay, but original,
and not within the rule that agency cannot be proved by the admissions or dec
larations of the alleged agent." Agency to do a particular act is not to be in
ferred from the mere fact that the principal employed the assumed agent at an
other time to do another and different act."

As a general rule, the fact of

agency cannot be established by proof of the acts of a pretended agent, in the
absence of evidence tending to show the principal’s knowledge of such acts or
assent to them; yet, when the acts are of such a character and so continued as

to justify a reasonable inference that the principal had knowledge of them, and
would not have permitted the same if unauthorized, the acts themselves are com
petent evidence of agency.‘0 It is unnecessary to prove agency by direct evi
lows, 98-179, 107+542, 108+825 (agency
for sale of coal).
79 First Nat. Bank v. Bentley, 27-87, 6+'
422 (renewal of note at bank) ; Prentiss v.
Nelson, 69-496, 72-1-831 (sale of realty);

186; Clark v. Gaar, 78-492, 814530; Deer
ing v. Hamilton, 80-162, 83+-14; Plano
Mfg. Co. v. Klatt, 87-27, 91+22; Gaar v.
Brundage, 89-412, 94+1091; Osborne v.
Josselyn, 92-266. 99+890; Eggleston v. Ad
vance T. Co., 96-241, 104+891.
83 Wilcox v. Chi. etc. Ry.. 24-269; Ander
son v. Johnson, 74-171, 77+26. See State
v. Mahoney, 23-181.

Flanigan v. Phelps, 42-186, 43+1113 (no
agency between several joint makers of a
note is implied from their relation as co
signers) ; Armstrong v. St. P. etc. Co., 48
113, 49+233, 50+1029 (contract held one of
sale and not of agency); Blexrud v. Kun
ter, 62-455. 64+1140 (evidence held not to
justify ﬁnding that son bidding at execu
tion sale was agent of his father) ; Burgess

les v. Mpls. etc. Ry., 37-151, 33+332; Den
nis v. Knight, 39—149, 39+304; Jensen v.
Weide, 42-59, 43+688; Pulliam v. Adam
son, 43-511, 45+1132; Eisenberg v. Mat

v. Gratf, 72-96, 754-113 (owner of building

thews, 84-76, 86+87O.

held not to be the agent of the party hold
ing the legal title as security-contract for
services and materials in connection with
building); Seymour v. Burton, 78-79, 80+
846 (evidence held to justify ﬁnding that
defendant was principal on note).
80 Gray v. Barge, 47-498, 504-1014; Day
ton v. Nell, 43-246, 45+231.

See Gates v.

Nat. etc. Union, 46-419, 49+232.
91 Mpls. T. Co. v. School Dist., 68-414_
7l+679.

82 Mpls. H. Works v. Smith, 30-399, 16+
462; Plano Mfg. Co. v. Buxton, 36-203;

30+668; St. Paul H. Co. v. Nicolin, 36-232,
30+-763; Nichols v. Wadsworth, 40-547, 42+
541; McCormick v. Thompson, 46-15, 48+

415; N. W. Imp. Co. v. Rowell, 52-326, 54+

1“ Graves v. Horton, 38-66, 35+568; Neib

“-5 Sencerbox v.

McGrade.

6-484(334) ;

Graves v. Horton, 38-66, 35+568; Larson

v. Lombard Invest. Co., 51-141, 53+179;
(iude v. Exchange F. Ins. Co., 53-220, 54+
1117; llalvcrson v. Chi. etc. Ry., 57-142,
581-871; Fowlds v. Evans, 60-513, 63+102;

Roeller v. Hall. 62-241, 64+-559; Blexrud
\'. Kustcr, 62-455. 64+1140; First Nat.
Bank v. St. Anthony etc. Co., 103-82, 114+

265.
8“ Graves v. Horton, 38-66. 35+568.

81 Walsh v. St. P. T. Co., 39-23, 38+631.
85 First Nat. Bank v. St. Anthony etc.
Co., 103-82, 114+265.
W Graves \'. Horton. 38-66. 35+568.
-"° Fowlds v. Evans. 52-551, 54+7-13.
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dence. It may be proved by circumstances such as the relation of the parties to
each other and their conduct with reference to the subject-matter.91

The fact

that A is a relative of B is inadmissible to prove that he is an agent of B.“2 The
fact that A is insolvent is inadmissible to prove that he is not the agent of B.“
150. Inferable from conduct of principa1—-Sc0pe—When an agency is to
be inferred from the conduct of the principal, that conduct furnishes the only
evidence of its extent as well as of its existence. Authority of an agent to do a
particular act cannot be inferred from the fact that another act of an entirely
dilferent character, done by the agent in the name of the principal, was ac
quiesced in by the latter.“
‘
151. Not inferable from agent's acts a1one—A’s authority to act for B may
be inferred from the course of dealing of A and B, but not from the acts of A
alone, even though they are done in B’s name.85

An agent cannot create in

himself an authority to do a particular act merely by its performance."6
POWERS OF AGENT

152. In general—The extent of the authority of an agent depends upon the
will of the principal, and a principal is bound by the acts of his agent only to
the extent of the authority, actual or apparent, with which he has clothed him.
An agent cannot create in himself an authority to do a particular act merely by
its performance.°" When an agent is appointed for a particular purpose and
authorized to do certain acts the liability of the principal for such acts depends
upon (1) the power actually conferred; (2) the power reasonably necessary
for the execution of those actually conferred; (3) the powers annexed by cus
tom or usage; and (4) the powers in addition thereto which the principal by his
words or conduct leads third persons reasonably to believe that the agent pos
sesses. The second and third of these elements may be referred either to the
doctrine of implied authority or to estoppel. Implied authority is actual
authority. It arises out of the authority expressly conferred. A principal
will be presumed to have conferred all auxiliary authority reasonably necessary
to make the express authority effective. But it may be necessary at times to
invoke the doctrine of estoppel to prevent the principal from showing that the
fact is contrary to this reasonable presumption. The fourth element rests en
tirely upon the doctrine of estoppel. The principal has held the agent out as
one having the authority which to a reasonably prudent person he appears to
have. We are here dealing with matters as they appear, not necessarily as they
are in fact. The point of view is that of the third person who is dealing with
the agent. The principal being responsible for the conditions must bear the
risks which attach thereto. Having made it appear that his agent has author
ity, the law raises a bar which prevents him from proving that appearance is not
reality. The estoppel then arises out of the act of holding the agent out with
what appears to be authority to do certain acts, and it is unnecessary to show
that the principal had knowledge of the fact that the agent was actually exer
cising authority beyond the scope of his actual authority.“8
153. Implied authority-An agent has implied authority to do whatever is
reasonably necessary to carry out his express authority. Implied authority is
"1 Ijindquist v. Dickson, 98-369, 107+958;
Stewart v. Cowles, 67-184, 69+694.
91' Janney v. Boyd, 30-319, 15+308.
93 Hare v. Bailey, 73-409, 76+213.

"4 Humphrey v. Havens, 12—298(196).
M Lawrence v. Winona etc. Ry., 15-390
(313); Newman v. Springﬁeld etc. Ins. Co.,
17—123(98, 103).

9" Burchard v. Hull, 71-430, 74+-163;
Graves v. Horton, 38-66, 35+568.
9'' Burchard v. Hull, 71-430, 435, 74+163.
95 Kilborn v. Prud. Ins. Cq,, 99-176, 184,

]08+86]; Dispatch P. Co. v. Nat. Bank of
Com., 109-440, 124+236.
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actual authority, as distinguished from apparent authority. It arises out of
the authority expressly conferred. A principal is presumed to have conferred
all auxiliary authority reasonably necessary to make the express authority ef
fective.” The term “implied authority” is sometimes used to denote such au
thority as the principal in fact intends the agent to have, where such intention
is shown by his conduct rather than by his words.1 The extent of implied
power depends on the nature of the business in hand. Implied authority is
never to be extended beyond its legitimate scope. The intention of the parties
is the cardinal test.2
154. Inferablc from course of dealing between principal and agent
Authority of an agent to do an act may be inferred from a course of dealing be
tween the principal and agent; 8 and this is true even as to third parties dealing
with the agent in ignorance of such course of dealing.‘
155. Infcrable from acquiescence or consent of principa1—Authority of
an agent to do an act may be inferred from the fact that the principal know
ingly acquiesced in or assented to the act.5
156. Apparent or ostensible authority—A principal is bound by the acts
of his agent within the apparent authority which he knowingly or negligently
permits the agent to assume, or which he holds the agent out as possessing.
Where one has reasonably and in ‘good faith been led to believe from the appear

ance of authority which a principal permits his agent to have, and because of
such belief has in good faith dealt with the agent, the principal will not be al
lowed to deny the agency to the prejudice of the one so dealing.‘ By creating
an agency the principal bestows upon the agent a certain character, and his au
thority in a given case is an attribute of this character. If the principal by his
express acts, or as the lawful and legal result of his words or conduct, impresses
upon the agent the character of one authorized to speak or act for him in a
given capacity, the authority results as a necessary attribute of the character
and the principal will not be heard to assert as against third persons who have
relied thereon in good faith, that he did not intent to confer so much authority
or that he had given the agent express instructions not to exercise it.

The

principal has the right to impose lawful restrictions and limitations upon the
99 Kilborn v. Prud. Ins. Co., 99-176, 184,
J08+861; Burchard v. Hull, 71-430, 435,
74+163; Watts v. Howard, 70-122, 72+840;
Gillis v. Duluth etc. R_v., 34-301, 25-+603;

Wheeler v. Benton. 67-293, 694-927; Pul
liam v. Adamson, 43-511, 45+1132.
4 Columbia M. Co. v. Nat. Bank of Com.,
~ 52-224, 53+-1061.

In re Grundysen, 53-346, 55+557; Win
ter v. Atlantic E]. Co., 88-196, 92+955;
Mason v. Taylor, 38-32, 35+-474; Boynton
F. Co. v. Clark, 42-335, 44+121; Michaud
v. Macﬂregor, 61-198, 63+-479; Armstrong
v. Chi. etc. Ry., 53-183, 54+1059; Farn
harn v. Thompson, 34-330. 335, 26+9; Er
mentrout v. Girard etc. Co., 63-305, 310,
65+635; Harrington v. Wabash R_\'., 108
257, 122+14; Dispatch P. Co. v. Nat. Bank

5 Comfort v. Sprague, 31-405, 18+108.
6Columbia M. Co. v. Nat. Bank of (3om..
52-224, 53+-1061; Tice v. Russell, 43-66,
4-H886; Mason v. Taylor, 38-32, 35+474;
Am. Graphic Co. v. Mp1s. etc. Ry., 44-93,
46+143; Finance Co. v. Old P. C. Co., 65

of Com., 109-140, 124-l-236.

268, 80+97-l; Jackson v. Mut. B. L. Ins.
-Co., 79-43 , 8l+545, 82+366; Van Santvoord
v. Smith, 79-316, 82+642; Best v. Krey,
83-32. S5+822; Dowagiac Mfg. Co. v. Wat
son, 90-100. 95-+884: Eggleston v. Advance
T. Co., 96-241, 10-H891; Barton v. \\’i|son,

1 Columbia M. Co. v. Nat. Bank of Com.,
52-224, 53+-1061; Best v. Krey, 83-32, 85+
822; Dispatch P. Co. v. Nat. Bank of Com.,
109-440, 124+236.
2In re Grundysen, 53-346, 55%-557; Er
mentrout v. Girard etc. Co., 63-305, 310,
65+635.
8 Columbia M. Co. v. Nat. Bank of Com.,
52-224, 53-1061; Furber v. Barnes, 32-105,
19+728; Freeman v. Lawton, 58-546, 60+
667; Dexter v. Berge, 76-216, 78+-1111;

442, 447, 68+70; Wheeler v. Benton. 67

293, 69+927; Am. '1‘. & S. Bank v. Gluck,
68-129. 133, 70+1085; Hare v. Bailey. 73
409, 769-213; Buckingham v. Dafoe, 78

96-334, 10-H968; Dispatch P. Co. v. Nat.
Bank

of

Com..

109-440,

12-H236.

Sec

Hunt v. Pitts, 69-539. 724-813; Morse v. St.
Paul F. & M. Ins. Co., 21-407; Burgess v.
Graft‘. 72-96, 7.'i+113; Thompson v. Trucs
dulc. 61-129. 63~259.
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agent, and they are binding and conclusive upon all who have knowledge of
them, provided the principal has done nothing inconsistent by which such limi
tations are nulliﬁed. The principal cannot be estopped unless he permitted
the agent to assume the authority or placed him in the situation from which
the authority became apparent. But when, by his voluntary act, he has placed
his agent in such a situation that a person of ordinary prudence, conversant
with business usage, is justified in assuming that the agent has authority to per
form a particular act in a particular manner on behalf of his principal, he is
estopped to deny the authority as against a third person who in good faith relies
upon such appearance.’ To bind a principal for an unauthorized act of his
agent, on the ground that a long course of dealing and conduct on the part of
the agent clothed him with apparent authority, it must appear that the prin
cipal had notice of such course of dealing and conduct, or was negligent in not
having notice of it.8 It is generally said that the doctrine of apparent or os
tensibleautliority rests on the principle of estoppel.° But it seems unneces
sary to invoke the principle of estoppel. The doctrine of apparent authority
was established in the law of agency long before courts began to use the lan
guage of estoppel.‘°

A third party cannot rely on an apparent authority

against express warnings from the principal.11 A party cannot invoke the doc
trine of apparent authority unless he relied upon it in dealing with the agent.12
157. Authority derived from custom or usage—Where a principal confers
upon his agent an authority of a kind, or empowers him to transact business of
a nature, in reference to which there is a well-deﬁned and publicly known
usage, it is the presumption of the law, in the absence of anything to indicate
a contrary intent, that the authority was conferred in contemplation of the
usage; and therefore third persons who deal with the agent in good faith have
a right to presume that the agent has been clothed with all the powers with
which, according to such usage in that particular business, similar agents are
clothed.

But, in order to give the usage this effect, it must be known to the

principal, or have existed for such a length of time, and become so widely
known, as to warrant the presumption that the principal had it in view at the
time he appointed the agent.13
158. Authority to buy or se1l—In genera1—An agent with authority to
buy or sell has authority to do so in the usual manner.“ He may sell with a
warranty or on approva .15 He may agree to do anything ordinarily incident
to a sale, as to install a furnace.“ He has no implied authority to agree that
the price shall be set off against a personal debt of his own.17 If a power
should authorize an agent to buy one hundred bales of cotton for his principal.
and he should purchase ﬁfty from one man, and ﬁfty from another, at different
times, or if he should buy ﬁfty only, being unable to purchase any more at any
price or at the price limited, the power would be well executed, as a general
rule. So if A should consign a cargo of goods to B to sell, there can be no
doubt that B might sell different parcels thereof to diﬁerent persons and at dif
T Kilborn v. Prud. Ins. Co., 99-176, 108+
861; Dispatch P. Co. v. Nat. Bank of Com.,

1° See 15 Harv. L. Rev. 324.
11 Barton v. Wilson, 96-334, 104+968.

109-440, 124+236.

12 Brown v. Ames, 59-476, 6l+448.

BJackson v. Mut. B. L. Ins. Co., 79-43,

13 Burchard v. Hull. 71-430, 74+163; Kil

81+545, 82+366.

born v. Prud. Ins. Co., 99-176, 184, 108+

“ Columbia M. Co. v. Nat. Bank of Com.,
52-224, 53+1061; Brown v. Ames, 59-476,
61+-448; Jackson v. Mat. B. L. Ins. Co., 79-

S61; Watts v. Howard, 70-122, 72+840.
14 Watts v. Howard, 70-122, 72+840.
15 See § 8567.

43, 81-545, 82+366; Kilborn v. Prud. Ins.'

Co., 99-176, 108+861; Dispatch P. Co. v.
Nat. Bank of Com., 109-440. 124+236. See
5 Col. L. Rev. 36, 354; 6 Id. 34.

16B0ynton v. Clark, 42-335, 44+121.

17 Talboys v. Boston, 46-144, 48+688. See
Stewart v. Cowles, 67-184, 69+694.
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ferent times, and the sales would be held, by implication, fairly within the scope
of the authority.

But if the authority was to buy or sell a ship, or a planta

tion, it would not be well executed by the purchase or sale of a part of either.18
The particular manner in which property is directed to be sold and conveyed,
is matter of substance, and not of for1n merely. A power to sell at public auc
tion does not authorize a sale by private contract, whatever may be the price
offered, not even if the price is greater than that limited. Nor does an author
ity to sell to A for a given sum, necessarily justify a sale to B for that, or even
a greater sum. A power to sell at retail does not authorize a sale at wholesale."
159. Authority to sell not inferable from possession—Authority of an
agent to sell property cannot be inferred from the mere fact that it is in his
possession.20
160. Power to sell, convey, or mortgage realty—A power to sell and con
vey does not include a power to mortgage.21 A power to sell on speciﬁed terms
does not authorize a sale on different terms though they are more favorable."
The power to sell ordinarily implies the power to convey," but the two powers
are distinct.“ A power which leaves the terms of the sale to the discretion of
the agent authorizes a sale on credit.“ The particular manner in which prop
erty is directed to be sold and conveyed, is matter of substance, and not of form

merely. A power to sell at public auction does not authorize a sale by private
contract, whatever may be the price oﬁered, not even if the price is greater than
that limited. Nor does an authority to sell to A for a given sum, necessarily
justify a sale to B for that, or even a greater sum. A power to sell at retail
does not authorize a sale at wholesale, nor should a power to sell a. tract in town
lots be construed as authorizing a sale of the whole in one body, as an entire
tract.2° A power executed by two persons authorizing an agent to convey their
lands does not ordinarily cover their separate lands.27 A power to sell is ordi
narily a power to sell only for cash on delivery of the deed.28 A power to con
vey realty can only be conferred by deed.m But a power, not under seal, to
“sell” realty authorizes an agent to make an executory contract to sells‘0
161. Authority to receive payment or collect debts—Authority to collect
a debt includes authority to resort to the usual methods of enforcing payment.31
Authority to sell and convey on such terms as to the agent may seem meet in

cludes the authority to receive the purchase money.‘2 An agent to solicit or
ders for goods has no implied authority to receive payment therefor.as Au
thority to collect and receive payment of a debt is not authority to collect or
receive payment before it is due.“ An agent authorized to receive or collect
payment of a debt in money cannot bind his principal by collecting or receivmg
in payment the note, mortgage, or property of the debtor.“ An agreement by
a general agent, who possesses full power and authority to make collections and
settlements of debts due his principal, entered into with a debtor of the princi
18 Carson v. Smith, 5-78(58).
" Rice v. Tavernier, 8-248(214).

2° Greene v. Dockendorf, 13-70(66) ; War
der v. Rublee, 42-23, 43+569; Peerless M.
Co. v. Gates, 61-124, 63+260.
21 Morris v. Watson, 15-212(165).
22 Dayton v. Buford, 18-126(111); Jack

son v. Badger, 35—52, 26+-908; Dana v.
Turlay, 38-106, 35+860.
23 Farnham v. Thompson, 34-330, 26+9.
24 Dayton v. Nell, 43-246, 45+231; Jack
son v. Badger, 35-52. 26*90§l.
25 Carson v. Smith, 5-7S(58).
'26 Rice v. Tavernier. S-2-l8(214).
27 Gilbert v. How. 45-121. 47+6-l3; Her

scy v. Lambert, 50-373, 52+963.

See Tu

man v. Pillsbury, 60-520, 63+104; Snell v.
Weyerhauser, 71-57, 73+633.
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Marble v. Bang, 54-277, 55+1131.
Dayton v. Nell, 43-246, 451-231.
Jackson v. Badger, 35-52, 26+908.
Springﬁeld Sav. Bank v. Kjaer, 82

130, 185, 84%-752; W'inter v. Atlantic El.

Co., 88-196, 9‘2+955; Schoreggc v. Gordon,
29- 367, 13+194.
32 Carson v. Smith, 5-78(-58).

81' Janney v. Boyd, 30-319, 15+308; Brown

v. Lally, 79-38, 814-538.
-‘=4 Park v. Cross, 76-187, ’78+1107.
35 Trnll v. llnnnnond, 71-172, 734-642.
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pal, to accept and receive the note of a third person in payment of an indebted
ness due the principal from such debtor, is valid, and will bind the principal, If
founded on a valuable consideration.“0 A collecting agent has no implied au
thority to indorse checks in the name of his principal because he has power to
collect accounts and receive money and checks payable to his principal.37
Where A made application to a loan agent for a loan on realty, upon which a
mortgage then existed, and the agent secured the loan from B, it was held that
the evidence justiﬁed a holding that B’s representative was justiﬁed in deliver
ing the entire amount of the loan to the loan agent without satisfying the ﬁrst
mortgage.“

162. Authority of agent to solicit orders—An agent to solicit orders for
goods has no implied authority to receive payment tlierefor,” or to agree that
the price shall be set oﬁ’ against a debt which the agent owes to the purehaser.‘°
163. Authority to employ—Authority to employ will, in the absence of re
strictive words, include authority to make a complete contract, deﬁnite as to
compensation, term of service, etc.

An authority to hire a servant will author

ize an agent to hire a servant for such a length of time as would, under all the
circumstances, be reasonable, considering the nature of the business, the season

of the year in which it is prosecuted, and the length of time which it is likely
to take to complete the work.‘L
164. Appropriation of principa1’s property to agent’s use—-It requires
clear and speciﬁc authority to justify the appropriation of the principal’s prop
erty to the use of an agent.‘2
165. Authority to do particular things—Misce11aneous cases-(‘ases are
cited below involving the authority of an agent to borrow money; “ to make
loans;“ to employ assistants;“‘ to sell realty; “‘ to modify a contract; " to
contract for the transportation of goods; ‘8 to lease realty; “’ to indorse pa
pcr;“° to contract for the ﬁreprooﬁng of a building; ‘1 to authorize the sale
of grain upon which the principal had a lien and to release the lien; 52 to re
linquish a claim for compensation in selling realty; 5’ to sell corporate stock; 5*

to sell grain; "'5 to sell and indorse notes; °" to execute notes; " to employ an
attorney; “*3 to transact business for several under a common name; “ to em
ploy a physician;“° to sell goods beyond a certain limit; '1 to extend time of
payment; ‘“' to waive conditions of a railwav ticket; 6“ to employ men to do
36 Nichols v. Hackney, 78-461, 81+322.

3'! Deering v. Kelso, 74-41, 76+792. See
Best v. Krey, 83-32, 85+822.
88 Murphy v. Becker, 101-329, 112+264.
M Janney v. Boyd, 30-319, 15+308; Brown
v. Lally, 79-38, 81+53S.
4° Talboys v. Boston, 46-144, 48+688. See

48 Armstrong v. Chi. etc. Ry., 53-183, 54+
1059.

4" Schumacher v. Pabst, 78-50, 801-838.
50 Deering v. Kelso, 74-41, 76+-792; Best
v. Krey, 83-32, 854-822; Dispatch P. Co. v.
Nat. Bank of Com., 109-440, 124+236.
51 Swanson v. Andrus, 84-168, 87+363,

Stewart v. Cowles, 67-184, 69+694.
41Drohan v. Merrill, 75-251, 77+957.
42 Talboys v. Boston, 46-144, 48+688.
48 Humphrey v. Havens, 12-298(196).
44 Lewis v. Willoughby, 43-307, 454-439;
Adamson v. Wiggins, 45-448, 48+185.
4“ Gillis v. Duluth etc. Ry., 34-301, 25+
603; Church v. Chi. etc. Ry., 50-218, 52+
647; Olson v. G. N. R_v., 81-402, 84-+219;
Drohan v. Merrill, 75-251, 7 H957.
4° Dayton v. Buford, 18—126(111) ; Thom
as v. Joslin, 30-388, 15+675; Hornsby v.

H Morrissey v. Guaranty S. & L. Assn.,
81-426, 84+219.
-'-5 Murray v. Pillsbury, 59-85, 60+844.
-56 Harris v. Johnston, 54-177, 55+970.
57 West v. Sibley, 76-167, 78+961.
5!‘ Comfort v. Sprague, 31-405, 18+108.
59 Cooper v. Breckenridge, 11-341(241).
60 Hanscom v. .\Ipls. St. Ry., 53-119, 54+

Hause, 35-369, 29+ 119; Payne v. Hackney,

944.

84-195, 874608.
41 Michaud v. MacGregor. 61-198‘, 63+-179;
"an Santvoord v. Smith, 79-316, S2+642.

884-252.

52 Winter v. Atlantic El. Co., 88-196, 92+
955.
53 Wass v. Atwater, 33-83, 22+8.

‘F1 Van Doren v. Wright, 54-455, 56+51.
"2 Wheeler v. Benton, 71-456, 74+154.
W-' Thornpson v. Truesdale, 61-129, 63+259.
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work at a particular place ; °‘ to settle a claim for damages from the flooding
of lands; “5 to order goods.““

b 16(%_Managing agent—The powers of a managing agent are necessarily'
roa . ‘
167. Effect of private instructions-Every agency, whether general or
special, carries with it authority to do whatever is usual and necessary to carry
into effect the principal power, and the principal cannot restrict his liability for
acts of his agent thus within the apparent scope of his authority by private in
structions not communicated to those with whom he deals.“
168. Presumption that agent acts with author-ity—An agent is presumed
to be acting within the scope of his authorit_v.‘“‘
_169. Third parties charged with notice of powers—Third parties dealing
with an agent are charged with notice of his powers. They cannot rely on his
assumption of authority. They must investigate and ascertain his powers at
their peril.70 Notice that the agent executing a note in the name of his prin
cipal is onc of the payees named in it is notice of his want of authority.H
170. Powers of attorney—-Construction in general—Powcrs of attor
ney are to be construed strictly and the powers granted strictly pursued.12
Still, the object of construction is to ascertain and carry out the intention of
the parties as expressed in the language used.73

The general rules applicable

to the construction of instruments in general apply here.“ A power to an
agent to act for his principal must. in the absence of an_vthing to show a diil'er
cnt intention, be construed as giving authority to act in the separate individual
business of his principal.75 A recital of a fact in a power of attorney to con
vey land is not, as against a subsequent grantee from the grantor of the power.
evidence to identify the land intended by the power with that subsequently
granted."
171. Blank power of attorney—Powers of attorney are sometimes executed
with a blank for the name of the attorney. The effect of such powers (lepends
upon the ci1'cu1nst:mccs."

172. Particular powers of attorney construed-—(‘ases
volving the construction of particular powers of attorney."3
M Williams v. Kerrick, 105-254, 116-+1026.
C-5 Kanne v. Mpls. etc. Ry., 104-318, 116+
470.

1"‘ Kimball v. N. W. etc. Co., 54-199, 55+
959.

61‘ Robertson L. Co. v. Anderson, 96-527,
105+-972. See Barton v. Wilson, 96-334,
10-H968; Peterson v. Mille Lacs L. Co., 51

90, 52+1082.
05 Watts v. Howard, 70-122, 72+840; Gil
lis v. Duluth etc. R_v., 34-301, 2-5+603; Ma

son v. Taylor, 38-32, 35+474; Peterson v.
Mille Lacs L. Co., 51-90, 521-1082; Van

Santvoord v. Smith. 79-316, 82+6-12; Par
sons v. Haub, 83-180, 86-l-14; Baker v. Chi.
etc. Ry., 91-118, 97+650. See Olson v.
Anltman, 81-11. 83+-157.
F-9 Kilborn v. Prud. Ins. Co.. 99-176. 108-‘
$61; Lewis v. Willoughby, 43-307, 451-139:
Adamson v. Wiggins. 45-448. 48-£185;
Stein v. Swensen, 44-218, 46+360; Robin
son v. Blaker, 85-242, 88+845.
‘'0 Trull v. Hammond, 71-172, 73+6-42;
Humphrey v. Havens. 12-298(196_ 205);

Dayton v. Buford, 18-126(111); Davies v.
Lyon. 36-427, 31+688; Gilbert v. How, 45

are cited below in

121. 4T+6-13; Talboys v. Boston, 46-144,
“+688: Nye v. Swan. 49-431, 435, 5'l+39;
Third Nat. Bank v. Marine L. Co.. 44-65,

46+145; Willianis v. Kerrick,105—254, 116+
1026; Gund v. Tourtelotte. 108-71, 121+
417; Talboys v. Byrne, 109-412, 124+15;

Dispatch P. ('0. v. Nat. Bank of Com., 109
440. 12-H-236.
71 Third Nat. Bank v. Marine L. Co., 44

65. 46+145.
71' Rice v. Tavcrnier. S-‘.‘A8(21-1);
la-rt v. How, 45-121, 47+643.

Gil

TIl'l‘uman v. Pillsbury, 60-520. 63-+104;
Snell v. \‘\'eyerhanser, 71-57, 73+633.
74 See (‘arson v. Smith. 5-78(58).

T5 llnrris v. Johnston. 54-177, 55+970.
7“ King v. Pillshur_v, 50-48. 52+131.
77 (‘ox v. Mauve]. 50-B7, 52+273; Id., 56
338. 57+1062; Pardoc v. Merritt, 75-12,
77-552.

7‘ Carson v. Smith. 5-78(-">8) (power to
sell realt_v—to sell on credit-to sell undi
vided interest-to sell unsnrvevcd Public
lnndsl: Rice v. Tavernicr, 8-2-1S(‘.21-1)
(pmver to convey land nlmut to be platted
no power to sell by mctes and bounds);
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173. Joint agents—Execution by less than all-Where authority to per
1''mm an act of a private nature is given to two or more agents the principal is
bound only when the execution is by all, unless an intention to give a several
authority is manifest."' The general rule does not apply where authority is
given to a ﬁrm,"0 or where an act is merely ministerial.“

174. Mode of signing instruments-—A principal is not bound by a contract
in his behalf by an agent unless it is in the name of the principal." The word
“agent” affixed to a signature is prima facie descriptive of the person and not of‘
the character in which he is acting. If the instrument does not otherwise dis
close the principal, the agent can relieve himself of liability only by proof that
he acted for and intended to bind another, for whom he was agent, and that
Carson v. Smith, 12-546(458) (power to
convey realty limited to existing interests) ;
Greve v. Cotﬁn, 14-345 (263) (power to sell
and convey realty held not to cover pre
viously acquired realty) ; Gilbert v. Thomp
son, 14-544(414) (power to sell realty ex
ecuted by Sioux half-breed held to cover
land subsequently acquired with scrip un
der act of Congress, July 17, 1854); Mor

attorney-blank improperly ﬁlled); Hersey
'v. Lambert, 50-373, 52+963 (power execut

ed by two persons to convey their lands
held not to cover separate property); Har
ris v. Johnston, 54-177, 55+970 (power held
to authorize agent to bind principal sepa
rately but not jointly) ; Marble v. Bang, 54
277, 55+1131 (power to sell realty held to
authorize sale for cash only on delivery of
ris v. Watson, 15-212(165) (power to sell
deed); Bradley v. Whitesides, 55-455, 57+
and convey realty held not to include power
]48 (power to convey lands to be thereaf
to mortgage); Wilson v. Bell, 17-61(40)
ter acquired held to identify the lands suﬁi
(power to mortgage realty as attorney ‘ ‘may
ciently); Am. L. & T. Co. v. Billings, 58
see fit”); St. Anthony etc. Co. v. East
187, 59-+998 (power to sell and convey real
or personal property to pay a debt held to
man, 20-277(249) (power held general ex
create alien and to be irrevocable) ; Thomp
cept in the execution of deeds and mort
son v. Ellenz, 58-301. 59+1023 (power held
gages); Allis v. Goldsmith, 22-123 (power
to authorize sale of lands without right of
to sell and convey realty held not to au
redemption); Tuman v. Pillsbury, 60-520,
thorize the conveyance in question); Ber
63-+104 (power executed by two persons to
key v. Judd, 22-287 (power to convey real
ty held to cover realty then owned and . sell and convey held to cover land there
after acquired by one of them under sol
thereafter acquired); Western Land Assn.
dier’s additional homestead act) ; Michand
v. Ready, 24-350 (power held not suﬂi
v. MacGregor, 61-198, 63+479 (power to
ciently deﬁnite under the special act to in
act for principal in constructing a build
corporate the Western La’nd Association);
ing-held to authorize modiﬁcation of con
Bigelow v. Livingston, 28-57, 9+31 (power
tract with builder); Snell v. VVeyerhauser,
to sell and convey realty and to satisfy
71-57, 73+633 (power executed by husband
mortgages held to cover lands and mort
and wife to sell and convey held to cover
gages then owned and thereafter acquired) ;
land thereafter acquired by husband un
Farnham v. Thompson, 34-330, 26+9 (pow
er to sell realty held to include power to dcr soldier's additional homestead act);
Pardoe v. Merritt, 75-12, 77+5-52 (blank
convey); Deakin v. Underwood, 37-98, 33+
power of attorney ﬁlled by assignee—held
318 (power to sell realty “one-half payable
valid); Murphy v. Bordwell, 83-54, 85+915
on or before one year”); Cooper v. Finke,
(power to draw deposit from bank—eﬂ’ect
38-2, 35+469 (power to sell and convey held
as a gift); Finnegan v. Brown, 90-396,
to authorize assignment of certiﬁcate of
9T+144 (power to convey certain land ac
sale on foreclosure); Baker v. Byerly, 40
quired under the soldier ’s additional home
489, 42+395 (power to use realty to extri
stead act held to identify land suﬂieiently).
cate party from ﬁnancial embarrassments
'19 Lewis v. Steele, 1—88(67); Rollins v.
held to authorize sale or mortgage); Day
Phelps, 5—463(373) ; Deakin v. Underwood,
ton v. Nell, 43-246, 45+-231 (distinction be
37-98, 33-H318; Smith v. Glover, 50-58, 52+
tween power to sell and power to convey
912.
power to sell “for such sums and at such
80 Deakin v. Underwood. 37-98. 33+318.
prices as to him might seem meet”); Gil
51St. Paul Div. S. of T. v. Brown, 11
bert v. How, 45-121, 47+643 (power exe
cuted by two persons to convey their lands 356(254).
82 Sencerbox v. McGradc. 6-484(334);
held not to cover separate property) ; Jones
v. Bliss. 48--307. 51+375 (power to wife to

sell husband ’s realty void-estoppel); (‘ox
v. Manvel, 50-87, 52+2T3 (blank power of

Rollins v. Phelps. 5-4ti3(_373); Fowler v.
Atkinson. 6—57S(4]2).
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when the contract was executed it was so understood and intended between him
and the other party.‘38 An agent may sign merely the name of the principal
without making the agency appear.“ When a deed on its face purports to be
the indenture of a principal, 1nade by his attorney in fact therein designated by
name, it may be properly executed by such attorney by his subscribing and affix
ing thereto the name and seal of the principal alone.“
175. Sealed instruments--If a contract which need not be under seal is ex
ecuted by an agent, having authority to execute simple contracts, but not sealed
contracts, and has a seal aliixed to it, it may be sustained as a simple contract."
RATIFICATION OF UNAUTHORIZED ACTS OF AGENT

176. Deﬁnition—Ratiﬁcation means conﬁrmation. To ratify is to give
sanction and validity to something done without authority. The underlying
principle upon which liability for ratiﬁcation attaches is that he who has com
manded is legally responsible for the direct results and for the natural and
probable consequences of his conduct, and that it is immaterial whether the
command was given before or after the conduct.81
177. Distinguished from estoppel—The substance of estoppel is the in
ducement to another to act to his prejudice. The substance of ratiﬁcation is
conﬁrmation after conduct."
178. Formal requisites—Necessity of writing—An act which can be au
thorized only in writing cannot be ratiﬁed by parol, but the facts may give rise
to an estoppelf‘0 Where the adoption of any particular form or mode is neces
sary to confer authority upon an agent, in the ﬁrst instance, there can be no
valid ratiﬁcation except in the same manner.”
179. Agent must have assumed to act for principa1—Ratiﬁcation is only
effectual when the unauthorized act was done by a person professedly acting as
the agent of the person sought to be charged as principal.M
180. Existence of principal—-There can be no ratiﬁcation by a principal
who was not in existence at the time of the act."
181. Necessity of full knowledge-—As a general rule a ratification is not
binding unless made with full knowledge of all the material facts.” A principal
cannot be charged with such knowledge by his failure toinquire of others con
cerning the acts of his agent; for he may assume, until otherwise advised, that
his agent will obey his instructions.“ A principal, though without full knowl
edge of all the material facts, may ratify an unauthorized act of an agent in his
behalf by voluntarily assuming the risk without inquiry, and upon such knowl
*3 Deering v. Thom, 29-120, 12+350; Rol
lins v. Phelps, 5-463(373); Fowler v. At
kinson, 6-578(412); Sencerbox v. McGrade,
6-484(334); Pratt v. Beaupre, 13-187
(177); Bingham v. Stewart, 13-106(96);
Laramee v. Tanner, 69-156, 71+1028.
8* First Nat.

Bank v. Loyhed, 28-396,

10+42l; Deakin v. Underwood, 37-98, 33+
318.

85 Berkey v. Judd, 22-287, 302.
86 Minor v. Willoughby, 3-225(15-1);
Dickerman v. Ashton, 21-538; Schoregge

v. Gordon, 29-367, 13+194; Thomas v. Jos~
lin, 30-388, 15+675.
8'' Steffeus v. Nelson, 94-365, 102+871.
88 Id.
89 Judd v. Arnold, 31-430, 18+151. See
Goss v. Stevens, 32-472, 2l+549.

90 Western Land Assn. v. Ready, 24-350;
Dayton v. Nell, 43-246, 248, 45+231.
91 Mitchell v. Minn. F. Assn., 48-278, 51+

608. See Farley v. Kittson, 27-102, 6+
450, 7+267; 15 Harv. L. Rev. 221; Shu
man v. Stoinel, 109(Wis.)+74.
92‘ McArthur v. Times P. Co., 48-319, 51+
216.
98 Woodbury v. Larned. 5-339 (271, 275) ;
Humphrey v. Havens, 12-298(196, 206);

Jackson v. Badger, 35-52, 26+908; Eckart
\'. Roehm, 43-271, 45+4-13; Talboys v. Bos
ton, 46-144, 48+688; Ehrnmnntraut v. Rob
inson, 52-333, 54+18S; Prentiss v. Nelson,

69-496, 72i-831; Hunt v. Pitts, 69-539, 72+
813; Godfrey v. N. Y. Life Ins. Co.. 70
224. 73+-1; Johnson v. Ogren, 102-8, 1124

S94; Gund v. Tourtelotte. 108-71, 121+-t17.
1" Johnson v. Ogrcn. 102-3. 1l2+S94.
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edge as he has, without caring for more.“ Ignorance of such facts is no pro
tection where it is intentional and deliberate, or where the circumstances are
such as reasonably to put the principal upon inquiry. This general rule is in
tended to protect the vigilant, not to aid those who, advised by the situation
and surroundings that an inquiry should be made, make none; and ignorance
of the existence of facts which might have been ascertained with ordinary dili
gence is no protection. Where the situation naturally and reasonably suggests
that some inquiry or investigation should be made, and none is made, the per
son failing to makeit will be deemed in law possessed of such facts as the in
quiry would have disclosed.“
182. Must be of whole act-A principal cannot ratify an unauthorized act
in part. He must adopt it in whole, or not at all." In other words a principal
cannot repudiate an unauthorized contract of his agent _in part.98
183. Silent acquiescencc—A principal who fails to disavow an unauthorized
act of an assumed agent, within a reasonable time after notice thereof, will be

held to have ratiﬁed it, when the principles of equitable estoppel require it.”
What constitutes a reasonable time depends upon the circumstances, and is a
question for the jury unless the evidence is conclusive.1 Silence or inaction
may operate as a ratiﬁcation as to third parties when it would not so operate as
to the agent.2 The motives of the principal for silence are immaterial?’ It has
been said. obiter, that, “a failure to disavow the acts of a mere volunteer, Who
meddlingly assumes to act without authority as agent of another, will not con

stitute ratiﬁcation,” ‘ but this is questionable.5 A person is not bound to dis
avow the criminal acts of a mere stranger.“ The doctrine of ratiﬁcation by
lachcs cannot be invoked in favor of the party guilty of the laches.’
184. Accepting and retaining beneﬁts of act-—If a principal accepts and
retains the beneﬁts or proﬁts of an unauthorized act of an agent, with full
knowledge of the material facts, he thereby ratiﬁes the act.8 But the principal
may, upon learning of the agent exceeding his authority, repudiate the unau
thorized act without rcstoring the property, if, before he learned of the un
authorized act, he had disposed of the property, so that he could not restore it,
or if its restoration would be of no practical value -to the other party.’ The
mere receipt and retention, by an agent, of deposit or earnest-money paid upon
a contract, does not estop the principal to deny the validity of the contract.“
"5 Ehrmanntraut v. Robinson, 52-333, 54+
188.
"6 Bartlcson v. Vanderhoﬂ, 96-184, 104+
820.

2 Triggs v. Jones, 46-277, 4S+1113. See
Stearns v. Johnson, 19-540(470).
3Stearns v. Johnson, 19—540(470).
4Robbins v. Blanding, 87-246, 91+844.

1" Nye v. Swan, 49-431, 52+39; Fort Dcarborn Nat. Bank v. Seymour, 71-81, 73+724.

See Simmons v. Holster, 13-249(232).
5See Heyn v. O’Hagen, 60 Mich. 157;
Saveland v. Green, 40 Wis. 438.
6Simmons v. Holster, 13—249(232).
'1 Turner v. Kennedy, 57-104, 58+823.
8Woodbury v. Larned, 5-339(271); Mel
by v. Osborne, 33-492, 24+253; Albitz v.

Sce Jordan v. Humphrey, 31-495, 18+450;
Acheson v. Chase, 28-211, 9+734; King v.
Franklin L. Co., 80-274, 83+170.

"8 Nat. Citizens’ Bank v. Bowen, 109-473,
124+24l.
9" Smith v. Fletcher, 75-189, 77+800; Rob
bins v. Blanding, 87-246. 91+8-44; Stcarns
v. Johnson. 19-540(470); Hawkins v.
LangeI 22-557; Dana v. Turlay, 38-106,
35+860; Triggs v. Jones, 46-277, 48+1113;

Jones v. Bliss, 48-307, 51+375; Singer
Mfg. Co. v. Flynn, 63-475, 65+923; Ander
son v. Johnson, 74-171. 77+-26; Hause v.
Mannheimer, 67-194, 69+810; Lowe v.
Benz, 107-562. 119+249.

1 Stearns v. Johnson, 19-540(470).

Mpls. etc. Ry., 40-476, 42+394; Willis v. St.
P. S. (‘o.. 53-370, 554-550; Anderson v.
Johnson, 74-171, 77+26; Landin v. Moor
head Nat. Bank, 74-222, 77+35; Coggins v.
Highic, 83-S3, 85+930; Payne v. Hackney,
84-195, 87+608; Johnson v. Ogrcn, 102-8,

1121894.

See Eckart v. Roelnn. 43-271,

45+4-l3; Hunt v. Pitts, 69-539, 72 P813.
9 Humphrey v. Havens, 12—29R(196).

1“Jnckson \'. Badger. 35-52. 26+908.
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185. Effort to avoid loss--A mere effort on the part of the principal. after
knowledge of the unauthorized act of the agent, to avoid loss thereby. will not
amount to a ratiﬁcation, so as to relieve the agent of liability.11
186. Need not be communicated—The validity of a ratiﬁcation does not,

in general, depend on its being communicated.12
187. Void acts-—There can be no ratiﬁcation of an act which the principal
himself could not legally have done in the ﬁrst instance.“
188. Rescission of ratiﬁcation—.-X ratiﬁcation, when once made with full
knowledge, cannot be rescinded.H
189. Torts—Mere silence. or neglect to disavow, has been held not to consti
tute a ratiﬁcation of a libel.us
190. Evidcnce—Suﬁ-icicncy—(‘ases are cited below involving the sufficiency
of the evidence to show a ratiﬁcation."
191. Effect—Ratiﬁcation of the act of another, performed in the assumed

capacity of an agent, though wholly without precedent authority, creates the
relation of principal and agent, and the principal becomes bound by the act to
the same extent as if it had been done by his previous authorization.

The rati

ﬁcation relates back to the act and is equivalent to prior authority." By rati
ﬁcation the principal absolves the agent from all responsibility for loss or dam
.-ages growing out of the unauthorized transaction and himself assumes the

responsibility of the transaction, with all its advantages and all its burdens.“
RIGHTS AND LIABILITIES INTER SE

192. Good faith and loya1ty—Trust relation—An agent owes to his prin
cipal the utmost good faith and lo_valty.‘° The relation of an agent to his
principal is often a trust relation.20
193. Conﬂict of duty and interest—An agent cannot be allowed to place
himself in a position where duty and interest conﬂict '“—in a position antago
nistic to his principal.22
194. Agent cannot make proﬁt—An agent cannot make a proﬁt out of llis
agency. Any proﬁt that may accrue belongs to the principal, whether it re
sults from the performance of duty or a violation thereot'.23 This rule applies
only when the agency is established.“
11 Triggs v. Jones, 46-277, 48+1113.

See

Stearns v. Johnson, 19-540 (470).

11 Sheﬂield v. Ladue, 16-388 (346, 352).
18 Nash v. St. Paul. 8—172(143, 152) ; San
ford v. Johnson, 24-172; Dayton v. Nell,
43-246, 45+231. See Sanborn v. School
Dist., 12-17 (1, 13); Coursolle v. We_ver
hauser, 69-328, 72+697.
14 Hunter v. Cobe, 84-187, 87+612.
15 Simmons v. Holster, 13-249(232).
10 Minor v. Willoughby, 3-225(154);
Foreman v. Barrie, 24-349; Goss v. Ste
vens, 32-472, 21+549; Lineer v. Girrbach,

34-410, 26+229; Stillman v. Fitzgerald, 37
186, 33+564; Dana v. Turlay, 38-106, 35+

860; Wright v. Vineyard M. E. Church. 72
78, 74+1015; Schumacher v. Pabst, 78-50,
80+83S; Talboys v. Byrne,109-412,124+15.
1T Hunter V. Cobe, 84-187, 87+612; Wood
bury v. Larned, 5-339(271); Sanborn v.
School Dist, 12-17(1, 13); Shetﬁeld v. La

due, 16-38S(346, 351); Janney v. Boyd,
30-319, 15+308; Goss v. Stevens. 32-472,
‘..’1+549; Me.-Xrthur v. Times P. Co., 48-319,

322, 51+216; Steﬁ'ens v. Nelson, 94-365,
10‘2+871.
.15 Triggs v. Jones. 46-277, 283, 48+1113;
Sheﬁield v. Ladue, 16—388(3-16).
19 Kingsley v. Wheeler, 95-360, 104+543;
Friesenhahn v. Bushnell, 47-443, 446, 50+
597; Hobart v. Sherhurne, 66-171. 68tS-41;

Lum v. MoEwen, 56-278, 57+662; Mer
chants’ Ins. Co. v. Prince, 50-53. 52+131;
Barnett v. Block, 94-138, 102+390.
20 Milton v. Jolinson, 79-170, 81+842;

Coﬂiu v. Craig, S9-226. 94+690.
21 Crump v. Ingersoll, 44-84, 46+14l; Id.,
47-179, 49+739; St. Paul T. Co. v. Strong,
85-1. 984-256; Kingsley v. \‘Vheeler, 9;")
360. 10~H-543; Williams v. Journal P. (‘o.,
43-537. 45+1133; Third Nat. Bank v. Ma.
rine L. C0.. 44-65, 46+]-15; Lum v. Mc
Ewen. 56-278. 57+662; l\lerclnmts' Ins. ('0.
v. Prince. 50-53, 52+13l; Bartlcson v. Van
Ilerlmﬁ’, 96-184. 10l+R20.
'-"1 l-“ricsenhal1n v. Bushnell, 47-443. 50
597.
23 Tillcn_v v. \Vnlverton. 46-256, 4‘l+9flQ:
(‘rump v. lngcrsoll. -H 64. 464141; Smitz
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195. Duty to disclose—An agent who is authorized by his principal to sell
or exchange the property of the latter, upon speciﬁed prices and terms, is bound,
upon learning that a more advantageous sale or exchange can be made, the facts
concerning which are unknown to the principal, to communicate the same to
him before making the sale as expressly authorized, and his failure to do so
amounts to a fraud in law.“ Especially is this true where the agent purchases
property from the principal.“
196. Duty to obey instructions-—It is ordinarily the duty of an agent to
obey the instructions of his principal,27 but exceptional circumstances may jus
tify him in disregarding them.28
197. Duty of agent to exercise care and skill—An agent is bound to exer
cise ordinary or reasonable care and skill in the business intrusted to him. He
is not an insurer. He is bound to exercise the care and skill usually exercised
by persons of ordiuar_v prudence and skill engaged in the same business. He
must exercise the degree of care usually exercised by persons of ordinary pru
dence in their own affairs.20
'
198. Acting for both parties—It is the general rule that an agent cannot
act for both parties in making a contract requiring the exercise of discretion.
Such double employment renders the contract voidable at the election of a party
who was ignorant of it, and prevents a recovery for services.30

The rule does

not depend upon intentional fraud, or actual injury, but is an inﬂexible rule.
founded upon the fact that the two employments are incompatible.31 An agent
may act for both parties if their interests do not conflict.82 An agent will not
be allowed to serve two masters without the intelligent consent of both."
v. Leopold, 51-455, 53+719; Goodhue F. W.
(70. v. Davis, 81-210, 83+531; Merriam v.
Johnson, 86-61, 90+116; Snell v. Goodland
er, 90-533, 97+421; Farmers’ W. Assn. v.
Montgomery, 92-194, 99+776; Schick v.

Suttle, 94-135, 102+217; Kingsley v.
Wheeler, 95-360, 104+543; Burgraf v.
Byrnes, 94-418, 103+215; Bartlesou v. Van
derhoﬂ’, 96-184, 104+820.
'HBart1eson v. Vanderhoﬂ’, 96-184, 104+
820.

25 Hegenmycr v. Marks, 37-6, 32+785;
Barringer v. Stoltz, 39-63, 38+808; Tillney
v. Wolverton, 46-256, 48+908; Smitz v.
Leopold, 51-455, 53+719; Hobart v. Sher
burnc, 66-171, 68+841; Holmes v. Cath
cart, 88-213, 92+956; Snell v. Goodlander,
90-533, 97+-421; Kingsley v. Wheeler, 95
360, 104+543.
'-‘*1 Kingsley v. Wheeler, 95-360, 10-1+5-13 ;
Tilleny v. Wolverton, 46,-256, 48+908.

See

llillis v. sum, 42-410, 44+9s2.
2'1 Lake City etc. Co. v. McVean, 32-301,
20+233; Rice v. Longfellow, 82-154, 84+
660.

2'! See Davis v. Kobe, 36-214, 30+662.
29 Borup v. Nininger, 5—523(417) (fail
ure to give notice to charge indorser of
note); Wykolf v. Irvine, 6-496(344)
(agency to loan money-requisite care in
making loans-insolvency of borrower sub
sequent to loan); Nininger v. Knox, 8-140
(110) (failure to give notice to charge in

dorser of note); Burpe v. Van Eman, 11
32T(2-31) (failure to rent land and collect

rents); Milburn v. Evans, 30-89, 14+271
(failure to insure property); Furber v.
Barnes, 32-105, 19+728 (money stolen with
out fault of agent); Lake City etc. Co. v.
McVean, 32-301, 20+233 (purchase of un
sound wheat by agent contrary to instruc
tions); Jagger v. Nat. G. A. Bank, 53-386,

55+545 (failure to give notice to charge in
dorser of note) ; West v. St. P. Nat. Bank,
54-466, 56+54 (id.); Hardwick v. Ickler,
71-25, i3+519 (negligence in making loan
failure to obtain abstract and have title
examined-lfailure to inquire as to prior in
cumbrance);

Whcadon v. Mead, 72-372.

75+598 (requisite care in making loan on
realty); Rice v. Longfellow, 82-154, 84+
660 (failure to buy certain grade of fruit
as directed); Eisenberg v. Matthews, 84
76. 86+870 (negligence in loaning money) ;
Vcltum v. Koehler, 85-125, S8+432 (failure
to pay a mortgage); Fort Dearborn Nat.
Bank v. Security Bank, 87-81, 91+257
(failure to give notice to charge indorser
of note).

30 Webb v. Paxton, 36-532, 32+?-19;
Cramp v. Ingersoll, 44-84, 46+141; Id., 47
179. 49+739; Hobart v. Sherburne, 66-171,
ﬁR+S-11; St. Paul T. Co. v. Strong, 85-1,

88+2-'56; Dartt v. Sonnesyn, 86-55, 90+115.
31 Webb v. Paxton, 36-532, 32+749; Lum
v. McEwen, 56-278, 57-+662.
3'-‘ Selover v. Isle Harbor L. Co., 91-451,
459, 98+3-£4.

-"»-‘l Lum v. McEwen, 56-278, 57+662.
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199. Agent cannot contract with himself--It is the general rule that an
agent cannot, by virtue of his general authority as agent, bind his principal by
a contract which he makes on behalf of the principal with himself.“
200. Sales between principal and agent—-Where an agent to sell property
becomes the purchaser in fact at a sale made by himself, the sale is presump
tively fraudulent and voidable at the election of the principal. The agent has
the burden of proving the facts making the sale valid, as that, with full knowl
edge of its character and of all the facts, the principal consented to it. The
fact that the agent purchased at the price at which he was authorized to sell
does not take the case out of the general rule.

If, while the sale is voidable, the

agent resells at an increased price, the principal may require him to account for
what he received on the resale.35

An agent is not permitted to become a secret

vendor or purchaser of property which he is authorized to buy or sell for his
principal. If he sells to his principal his own property as the property of an
other, without disclosing the fact, the sale is voidable at the election of the
principal, without any showing of fraud or injury.“ A real estate agent, who
induces the owner to ﬁx a net price upon certain property, upon the supposition

that a sale is to be made to a third party, cannot himself purchase the property
and by such transaction, in any event, realize a greater proﬁt than a reasonable
commission in addition to the net price. If the agent is himself the purchaser.
using a third party as a medium through whom to secure a deed to the premises
from the owner, and then sells at an advance, he will be held accountable to the

owner for the proﬁt realized.31
201. Conversion by agent—L‘ases are cited below involving a conversion
of the principal’s property by an agent."
202. Application of funds—Subagent—A subagent intrustcd with the col
lection of a debt due from a third party may not apply the proceeds of the same
to the payment of a claim due himself from the principal agent from whom it
came, knowing that it belongs to such party, or in any way divert the funds so
collected from a quick and speedy transmission to the owner thereof. Where
the principal agent has forwarded collections to a subagent, and directs the
latter to make any use of the funds other than the usual one of their applica
tion to the payment of the debt to the principal, and such subagcnt complies

with such direction, he becomes responsible therefor to the principal.30 The
defendant was, by an instrument in writing, authorized by the owner of real
property to collect rents and make a certain disposition thereof. Subsequently
he accepted an order drawn by such owner directing him to pay a specified por
tion of the accruing rents to the payee therein. This was held a modification
of the original agreement, and binding upon the defendant. though he might
34 Williams v. Journal P. Co., 43-537, 45+
1133; Third Nat. Bank v. Marine L. Co.,

44-65, 46+145.

pal); Cock v. Van Etten, 12-522(431)
(id.); Greenleaf v. Egan, 30-316. 15+254
(relief allowable-accounting); Milton v.

aI5Ti1lcny v. Wolverton, 46-256, 48+908;
Id., 50-419, 52+909; Id., 54-75, 55+822;

Johnson, 79-170. 81+842 (application of

Merriam v. Johnson, 86-61, 90+116;

St.

due to him from principal agent) ; Lahr v.

Paul '1'‘. Co. v. Strong, 85-1, 88+256; Kings
lcy v. Wheeler, 95-360, 104+543. See Smitz
v. Leopold, 51-455, 53+-719; Hillis v. Stout,

l\'rac|ncr, 91-26, 97+418 (burden of proof) ;
('hase v. Baskcrvillc, 93-402. 101+95O (sale

of goods contrary to instructions-waiver);

42-410, 44+982.

Mpls. '1‘. M. ('0. v. Burton, 9-1-467, ]03+31l5

86 Donnelly v. Cunningham, 58-376, 50+
1052; Id., 61-110, 63+246; Friesenhahn v.
Bushnell, 47-443, 50+597.
3" Merriam v. Johnson, 86-61, 90+1]6.
88 Farrand

v.

Hurlburt,

7—477(383)

(loaning in his own name money of princi

funds of principal by subagent to pay debt

(conversion of property received in ex
change by agent for sale of farm machin
ery); Johnson v. Dun, 75-533, 78+-98 (sur
render of a bond to pay judgment).
4*" Milton v. Johnson, 79-170. 8l+S~l2.
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otherwise have been entitled to apply such rent to the satisfaction of claims held
by him.‘0
203. Compensation of agent—-In the absence of special agreement, an agent
is entitled to reasonable compensation for his services, unless it was mutually
understood that they were to be rendered gratuitously.‘1 Cases are cited below
involving the compensation of agents under special agreements.""
204. Agent's lien—An agent has a lien on property in his possession, in
trusted to him by the principal, to secure his expenses reasonably incurred in
the care of the property.“
205. Fraud—Waiver—An owner of land, which his agent has sold, cannot
recover damages from that agent for fraud, where such owner, knowing of a re
sale by the vendee and suspecting his agent of connivance in such resale at an
advanced price, refuses, when the contract is still executory, to avail himself
of easy means of ascertaining the truth, and nevertheless executes the con
tract.“

206. Accounting in equity—An agent may sometimes be required to ac
count in equity.“
207. Duty of principal to reimburse agent-—As a general rule, an agent is
entitled to reimbursement for all advances and expenditures made in the course

of his agency for the beneﬁt of his principal, when the same have been properly
and in good faith paid. But he cannot claim such reimbursement when the
advances and expenditures were rendered necessary by his own failure to exer
cise reasonable care and diligence in the performance of the duties of his
agency.“

208. Duty of principal to idemnify agent—A principal is bound to indem
nify his agent against the consequences of all acts done by him in the discharge
of his duties, when such acts are not illegal or the agent is justiﬁably ignorant
of their illegality.‘1
LIABILITY OF PRINCIPAL TO THIRD PARTIES

209. Act of agent act of principal—In contemplation of law an act of an
agent is the act of the principal if it is authorized.“
40 Gray v. Barge, 47-498, 50+10l4.

H Annabil v. Traverse Land Co., 108-37,
121+233.
'2 Plano Mfg. Co. v. Buxton, 36-203, 30+

Longfcllow, S2-154, 84-+660 (agency for
purchase of fruit-effect of failure to fol
low instructions on right to compensation) ;
Urquhart v. Scottish etc. Co., 85-69, 88+264

shares of stock held to refer to kind of

(loan agency—pe1-centage of gross revenue
from ]oans—termination of agency-eifect of
discharge for cause); Veltum v. Koehler,
85-125, 88+-132 (agency to procure loan to
pay off certain mortgages—no right to com

stock which principal was then issuing);

pcnsation until mortgages paid); Gaar v.

Turnbull v. N. VV. T. C. Co., 46-513, 49+
229 (agency for sale of goods on commis
sion within certain territory—right of agent

Brundage, 89-412, 94+1091 (agency for
sale of farm machinery on commission
right of agent to commission on sale by
principal); Peet v. Sherwood, 47-347, 50+
241 (agency to obtain loan); Flint v. Elli

668 (contract for sale of farm machinery

on commission construed—time agent en
titled to commission); Gates v. Nat. etc.
Union, 46-419, 49+232 (agency for sale of

to commission on sales by principal within
such territory) ; Dougan v. Turner, 51-330,
53+650 (agency for sale of goods on com
mission—eﬂ:'ect of order taken by agent be
ing countermanded by principal); N. W.
etc. Co. v. Rowell, 52-326, 54+l86 (agency
for sale of farm machinery on commission

termination of agency—right to commis
sions—contract construed); Clark v. Gaar,
78-492, 81-530 (agency for sale of farm

son, 106—536, 118-+1118 (agency for sale of

goods on commission).
*3 Deering v. Hamilton, 80-162, 83+44.

44 Bartleson v. Vanderhoﬂ’, 96-184, 104+
820.
45 Coﬂin v. Craig, 89-226, 94+680.

machinery on commission-commission on
payments on notes—forcclosure of mort

4° Vcltum V. Koehler, 85-125, 88+432.
4'! See Lesher v. Getman, 30-321, 15+:-309;
Guirney v. St. P. etc. Ry., 43-496, 46-3-78;
22 Harv. L. Rev. 131.

gage-commission on amounts bid); Rice v.

45 Hanse v. Mannheimer, 67-194, 69+810;
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210. Authorized contracts—A principal is liable on all contracts made by
his agent acting as such, within the scope of his autliority.‘”
211. Unauthorized c0ntracts—As a general rule a principal is not liable on
the unauthorized contracts of an agent.’“’

212. Torts of agent—A principal is liable to third persons for the torts of
his agent committed in the course, and within the scope, of the agency, though
the principal did not authorize, participate in, or ratify them.“ The amount
of recovery is not limited to the amount of benefit received by the principal
from the tort:''2

As a general rule a principal is not liable where the tort is not

committed in furtherance of his business,“3 but an exception is made when the
agent is in the discharge of duties which the principal owes to the public or
third persons.“ A principal, while insisting upon retaining the beneﬁt of a
contract, cannot deny the authority of his agent to make the representations by
which he procured the other party to execute it.“
213. Principal charged with notice of agent's business methods-—A
principal is charged with notice of the general manner in which his general
agent transacts his business.'''‘‘
'
214. Possession of agent possession of principal—ln contemplation of
law the possession of an agent is possession of the principal.“
215. Notice to agent notice to pr-incipal—As a general rule notice to an
agent is, in contemplation of law. notice to the principal.“ To charge a prin
cipal with notice or knowledge possessed by his agent, the facts of which the
agent has notice or knowledge must be within the scope of his agency. so that

it is his duty to act upon them or to communicate them to his principal."

A

principal is not chargeable with notice of facts learned by an agent in the course

of an employment in no way connected with his agency.“0 Knowledge of an
agent acquired previous to the agency, but actually present in his mind during
the agency and while acting for his principal in a particular transaction. is
Weide v. Porter, 22-429; Lee v. Mpls. etc.

Ry.. 34-225, 25+399.
W Adamson v. Wiggins, 45-448, 48+185;
Sherwood v. Wilkins, 50-152, 52+394.
50 Acheson v. Chase, 28-211, 9+734 (usu
r_v); Thomas v. Joslin, 30-3__88, 15+675
(contract

to

convey

realty);

Eckart

v.

Roehm, 43-271, 45+443 (purchase of goods
on credit of principal); Warder v. Rubles,
42-23, 43+569 (sale of commission extras

by agent for sale of farm machinery); Fi
nance Co. v. Old P. C. Co., 65-442, 68+7O
(purchase of coal by sales-agent of coal
company); Com. etc. Co. v. Dakko, 89
386, 94+1088 (usury); Barton v. Wilson,

5-‘I Larson v. 1-‘idelity M.-L. Assn., 71-101,
T.'l+71l (malicious prosecution). See Sim
mons v. Holster, 13-2-19(232) (libel).
-'~‘ Mc(‘ord v. W. U. Tel. Co., 39-181, 39+
JH5.

See 14 llarv. L. Rev. 297.

Y--'- .-tlbitz v. Mpls. etc. Ry., 40-476, 42+394.
-1" Stein v. Swensen, 46-360, 49+55.
~'-1 Peerless M. Co. v. Gates, 61-124, 63+
260. See Amos v. Brown, 22-257, 260.
5" Bates v. Johnson, 79-354, 82+649; Sec
ond Nat. Bank v. Howe, 40-390, 42+200;

Jefferson v. Leithauscr, 60-251, 62+277;
King v. Griggs, 82-337, 8-5+162; Benton v.
Mpls. etc. (10., 73-498, 76+265; Tilleny V.
Wolverton. 50-419, 52+909. See First Nat.

96-334, 104+968 (purchase of goods by
salesman in general store); Van Doren v.
Wright, 54-455, 56+51 (sale of goods in
excess of authority).
M Larson v. Fidelity M. L. Assn., 71-101,

Bank v. Loyhed, 28-396, 399, 10+421; Pep
ard v. Lewis, 37-230, 33+790; St. Paul etc.

7 3+711 (general rule stated-malicious pros

50+533 (deceit); Rich v. Minneapolis, 37

_Paul etc. Ins. Co. v. Parsons, 47-352, 50+
240; Sandberg v. Palm, 53-252. 54+1109;
-lcifcrson v. Lcithauser. 60-251, 62+277;
Jackson v. Mut. B. L. lns. (‘o., 79-43, 81+

423, 35+2 (contractor removing earth from

545, 82+366: Strauch v. .\lay, 80-343, 83+

street); Anderson v. International H. Co.,

156; Haines v. Starkey, R2-230, S4+910;
Robertson v. Ainlersoii, 96-527, l05+972.
See Bergenthal \'. Security S. Bank, 102
133, 112+-S92.
ti" St. Paul etc. Ins. (‘o. i’. Parsons, 47
332. 5(l+240.

ecution); Davies v. Lyon, 36-427, 3l+688
(deceit);

Knappen

v.

Freeman, 47-491,

104-49, 116+101 (assault); Note, 88 Ann.

St. Rep. 779; 4 Mich. L. Rev. 199.

See, as

to deceit, 16 Harv. L. Rev. 61. See § 5833.
M Larson v. Fidelity M. L. Assn., T1-101,

73+711.

Co. v. Howell, 59-295, 6]+14l; Marshall v.
Gilman. 52-88, 53+811.
5" Trentor v. Pothen. 46-298. 49+129; St.

.-1 driver
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chargeable to the principal.61 A principal is not charged where the char
acter or circumstances of the agent’s knowledge are such as to make it intrin
sically improbable that he will inform his principal.62 The general rule has
been held not to justify a legal imputation of actual malice in the conduct of a
principal merely because of facts known only to his agent." It does not apply
to knowledge of a conﬁdential and privileged nature which the agent could not
properly communicate.“‘ The rule works both ways. A principal is entitled
to the beneﬁt of knowledge of his agent.“
216. Undisclosed principal—It is the general rule that where a contract is
made by a duly authorized agent, without disclosing his principal, and the other
contracting party subsequently discovers the real party, he may abandon his
right to look to the agent personally and resort to the principal. Parol evi
dence is admissible to disclose the principal in the case of written contracts.‘m
This rule applies to private contracts under seal.M If the owner of goods in
trusts them to an agent, with authority to sell in his own name without disclos
ing the name of his principal, and the'agent sells in his own name to one who
knows nothing of any principal, but honestly believes that the agent is selling
on his own account, the purchaser may set off against the demand of the

principal for the price of the goods any demand which he may have against
the agent which arose before notice of the actual ownership of the goods.“
If a person contracts with another, who is in fact an agent of an undiscov
ered principal, and, after learning all the facts, brings an action on the con

tract and recovers judgment against the agent, such judgment will be a bar
to an action against the principal. But an unsatisﬁed judgment against the
agent is not a bar to an action against the undiscovered principal when discov
ered, if the plaintiff was ignorant of the facts as to the agency when he prose
cuted his action against the agent.” Where the undisclosed principal denies
that he is the principal, the party who seeks to enforce the contract may sue
both principal and agent to determine the facts. In such a case a dismissal
of the action at the close of plaintitf’s case, in response to a motion to elect, is

equivalent to an election to hold the other defendant.To
LIABILITY OF AGENT TO THIRD PARTIES

217. Acting with authority for known principal—As a general rule, an
agent who, acting within the scope of his authority, enters into a contract for

a known principal, is not personally liable thereon.71
218. Unauthorized acts—One who acts as an agent, but without authority,
is liable in damages to a person dealing with him in reliance upon the assumed

authority.T2 But when the agent, acting in good faith, fully discloses to the
other party, at the time, all the facts touching the authority under which he
"1 Lebanon S. Bank v. Hollenbeck, 29

322. 13+145; Campion v. Whitney, 30-177,
141.806; Bowers v. Mayo, 32-241, 20+186;
“'ilson v. Minn. etc. Assn., 36-112, 30+401.
Trentor v. Pothen, 46-298, 49+-129; Haines
v. Starkey, S2-230, 84>+910. See First Nat.

6“ Lindeke v. Levy, 76-364, 79+314 (over
ruling Rowell v. Oleson, 32-288, 20+227);
Pleins v. Wachenheimer, 108-342, 122+166.
See 18 Yale L. Rev. 443; 23 Harv. L. Rev.
513.
"1 Strccter

v.

Janu,

90-393,

96+1128.

Bank v. Loyhed, 28-396, 10-!-421; Bergen
that v. Security S. Bank, 102-138, 112+892.
0'1 Benton v. Mp1s. etc. ('30., 73-498, 76+

Formerly the rule was otherwise, Mahoney

265; Woodworth v. Carroll, 104-65, 112+

"9 Lindquist v. Dickson, 98-369, lO7+958.
‘'0 Gay v. Kelley, 109-101, 123+295.

1054. See Arnes v. Brown, 22-257; 15
Harv. L. Rev. 489; 18 Id. 617.
63 Reisan v. Mott, 42-49, 43+-691.
M Trentor v. Pothen, 46-298, 301, 49+129;
Bergenthal v. Security S. Bank, 102-138,
112+892.

'15 Haines v. Starkey, 82-230, 84+910.

v. McLean, 26-415. 4+784.
6*‘ Baxter v. Sherman, 73-434, 76+211.

‘'1 Moran v. Clarke, 59-156, 61+556.

72 Newport

v.

Smith,

61-277, 63+734;

Skaaraas v. Finnegan, 31-48, 16+4-56; Id.,

32-107, 19+729; Pratt v. Beaupre. 13-187

(177, 179).
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assumes to act, he is not personally liable."a

One who, without authority, exc

cutes a contract for and in the name of ‘another, adding his name as agent to
the name of the assumed principal in the signature, cannot be sued on the con—
tract, but he is liable for damages in an action in the nature of an action on the
case.H He is liable on the contract if it contains apt words to charge him as a
principal.75
219. Failure to disclose agency—One who enters into a contract as an
agent, but without disclosing the fact of agency (including, at least in some

cases, the name of the principal), is liable thereon personally. to the same ex
tent as if he were the principal in interest." In order to conﬁne the credit to
the principal it is generally necessary that he should be known as the responsible
person.”

A written contract by an agent must, to relieve him from liability

on it, appear from the instrument itself to be made on behalf of the principal.
It is not enough that the agent describes himself as agent in signing it."
Where one party to a contract deals with another as principal, and afterwards
discovers that such party was in fact an agent for an undisclosed principal, he
may enforce the contract against such agent, or against the principal, but,
where the undisclosed principal denies that he is the principal, the party who
seeks to enforce the contract may commence an action against both, in order to
ascertain the facts.”
220. Failure to bind principal—As a general rule, where an agent so exe
cutes his authority as not to bind his principal he is personally liable for his
acts.s°

221. Irresponsible principal—If an agent contracts for and on behalf of a
principal who cannot be sued, such as an unincorporated club or association, he

is personally liable.“
222. Money paid by mistake~—An agent to whom money is paid for his
principal by mistake is not liable to the party paying it, if he has paid it over to
the principal before notice of the mistake and that he is required not to pay it
over. The notice need not be formal, but it must apprise him of the mistake,
and that the party intends by reason of it to reclaim the money. One having no
interest or authority in the matter cannot give such notice."2
223. Pledging credit of agent—An agent is liable where he expressly
pledges his own credit."8
224. Torts—An agent may be liable to a third party for conversion,“ false
representations,"5 or trespass.“
TERMINATION Ola‘ AG ENCY

225. Principal may revoke agency at will—General rule—A power of at

torney may be revoked at any time by the principal at his pleasure, though the
agency is expressly declared to be irrevocable, unless it is coupled with an inter
'13 Newport v.

Smith, 61-277, GIH734;

Lilly v. Smales, (1892) 1 Q. B. 456.
‘H Shetlield v. Ladue, 16—388(346).

51' Shepard v. Sherin, 43—382, 45+718.

‘"- See Rollins v. Phelps, 5—463(373).
'16 Amans v. Campbell, 70-493, 73+506;

Bacon v. Rupert, 39-512, 40+832; Brown
v. A'ncs, 59-476, 61+448.
T7 Rollins v. Phelps, 5—463(373).
7*‘ Fowler v. Atkinson, 6—578(412); Pratt

v. Beaupre, 13—187(177).
10 Gay v. Kelley, 109-101, 123+295.
80 Rnllins v. Phelps, 5—463(373).
81 Spencer v.

Tozer, 15—146(112).

Germmiia Bank v. Miehaud, 62-459, 465,
65+70.
B3 Rondquist v. lligham, 33-490. 24+19':
(personal warranty of agent selling farm

machinery).
3-1 Leuthold v. Fairchild, 35-99, 2T+503,
28L21S; l\lcLennan v. Mp1s. etc. Co., 57

317, 59+628.
"1 (Tlark

v.

Levering.

37-120.

33+7T6;

Hedin v. Mpls. M. & S. Institute, 62-146.
See

644-158.
W strong v. Colter, l3AS2(7T).
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csl, or given for a valuable consideration, or for security.“’7

In dealing with an

agent a third party generally takes the risk of a revocation of the agency.88

226. Power and right to revoke distinguished-A principal may have the
power as distinguished from the right to revoke an agency. If an agency is
revoked without right the agent has an action for damages for breach of con
tract."
227. Power coupled with an interest—A power coupled with an interest
cannot be revoked at the will of the principal and is not revoked by the death
of the principal. It is not enough to constitute a power coupled with an inter
est that the agent is to have an interest in the proceeds arising from the execu

tion of the agency. There must be an interest in the thing itself which is the
subject of the power, and not merely in that which is produced by the exercise
of the power. A power “coupled with an interest” is one ingrafted on an es
tate, or on the thing itself ; and the power and the estate must be united and co
exist.90
228. Power given as security—-A power given as security for the payment
of money, or for the performance of any act which is deemed valuable, is not
revocable at the will of the principal."1
229. Death of principal—The death of the principal terminates an agency
not coupled with an interest."2

_

230. Bankruptcy of principal-—'l‘he bankruptcy of the principal generally
terminates an agency.”
231. Destruction of subject-matter—An agency may be terminated by a
clestruction of the subject-matter.“

232. Resignation of agent—An agency may be terminated by the resigna
tion of the agent.95

233. Sale of subject-matter-—A landowner may employ several different
agents to act for him in the sale of the same tract of land, and a sale of one will
operate as a revocation of the authority of the others?“
234. Stipulations for notice—A contract of agency, which leaves the agent
free to terminate his relations with the principal on reasonable or speciﬁed no
tice, must be construed to confer the same right upon the principal, unless pro
visions to the contrary are stipulated."
235. Miscellaneous cases-Cases are cited below involving questions relat
ing to the termination of agencies."8
87 Buffalo L. 8: E. Co. v. Strong, 91-84,
97+-575; Stensgaard v. Smith, 43-11, 44+
669.
8* Ahern v. Baker, 34-98, 2-H341.
-‘"'.>\lworth r. Seymour, 42-526, 44+1030.
9° Alworth v. Seymour, 42-526, 444-1030;
Fr-rman v. Immbard Invest. Co., 56-166,
57r309; Am. L. & T. Co. v. Billings, 58
187. 59+-998; Buﬁalo L. & E. Co. v. Strong,

91-S4. 97+575.

See 12 Harv. L. Rev. 262;

19 Id. 287.

"1 Am. L. & T. Co. v. Billings, 58-187, 59+
9994; Fennan v. Lombard Invest. Co., 56
166. 169, 57-309. See Van Dusen v. Piper,
42--13, 43+li§4.
92 .\icLaughlin

v. Betcher, 87-1. 91+14;

Dexter v. Berge, 76-216, 78+l111; Ahern
v. Baker, 34-98, 24+341; Varley v. Sims,
100-331, 337, 111+269.
93 Miller v. State Bank, 57-319, 591-309.

94 Ahern v. Baker, 34-98, 24+341.
"5 See Gauser v. Fireman's F. Ins. Co.,
38-74, 35%-584.

M Ahern v. Baker, 34-98, 24-1341.
97 Newhall r. Journal P. Co., 105-44, 117+
228.

"8 See Deering v. Hamilton, 80-162, 83+
44 (contract for sale of farm machinery
held not tcrminable by principal without
reasonable cause); Urquhart v. Scottish
etc. Co., 85-69, 88+264 (agent may be dis
charged at any time for suﬁeient cause);
Kingsley v. Wheeler, 95-360, 104+543 (a
letter held not to constitute a revocation of
authority to sell land) ; Hoover v. Perkins,
41-143, 42+866 (contract held to authorize
either party to terminate agency at any
time);

Hillis

v.

Stout,

42-410,

44+982

(facts held to show an extension of an
agency beyond the original term).

54

AGENCY
ACTION 8

236. Parties-—By virtue of statute an agent in whose name a contract is
made for his principal may sue thereon in his own name without joining the
principal.” An agent depositing money of his principal in his own name, as
agent. cannot sue therefor in his own name after his agency ceases.I

If an

agent by mistake pays to a third party money in his possession belonging to his
principal, he may sue in his own name to recover it back.2
237. Undisclosed principal—An undisclosed principal may enforce a con
tract made in his behalf by an agent.‘ Where A purchased goods from B with
an agreement that the price should be set off against a debt which B owed A.
and the goods were delivered by C, who was then ﬁrst disclosed as the principal
of B, it was held that by accepting the goods with knowledge of the agency A
became liable therefor to C, without regard to the unauthorized agreement as to
setting oﬁ the debt of B.‘ Where an agent contracts as a principal with one
who has no notice of the agency, the latter, in an action by the principal on
the contract, is entitled to the*beneﬁt of all payments made by him to the agent
before notice of plaintitT’s rights.“ An undisclosed principal is entitled to the
beneﬁt of the knowledge of his agent.0
238. Demand—Whether a demand is necessary before suit by a principal
against his agent to recover money in his hands belonging to the principal de
pends upon the question whether or not, by the nature of the agency, it is the
duty of the agent to pay over immediately on receipt of the money.’ An agent
employed to collect a debt and to remit the amount collected, after deducting
his charges, is liable to an action by his principal for the recovery of the Il10l1c_\'
without previous demand, if the agent neglects to make remittance within a rea
sonable time after collecting.8

.

239. Pleading—In pleading an act of a principal done through an agent the
agency may be ignored and the act alleged as the act of the principal.n An al
legation of authority in an agent to do an act may be established by proof of
ratiﬁcation.10 An allegation of notice to a person may be sustained by proof
of notice to his agent, though the agency is not pleaded.11 Under a general de
nial of a complaint alleging that defendant hired plaintiff to work, and agreed
to pay him, defendant may prove that he, as agent for another, made the con

tract of hiring alleged, and disclosed his principal to the plaintiff.‘2 An allega
tion that by a lease the plaintiff “demised, leased and let” the premises, in
cludes the authority of an agent by whom the lease appears to have been exe
cuted on the part of the plaintiff." A complaint by a principal against his
agent for fraud held sufﬁcient.“ A complaint by a principal against his agent
for failure to disclose the name of purchasers held sufﬁcient.“ An answer held
not to allege agency sutliciently.“ An answer alleging payment to an agent.
without a.lleging the authority of the agent to receive the payment, held insuﬁi
cient."' An answer held to admit the authority of an agent."
99 R. L. 1905 § 4055.

225. 25+399; Todd v. Mpls. etc. Ry., 37'

1 Miller v. State Bank, 57-319. 59+309.
2 Parks v. Fogleman, 97-157, 105+560.

358, 35+5.
1° Janney v. Boyd, 30-319, 15+308.

8 Ames v. First Div. etc. Ry.. 12-412
(295). See 2 Mich. L. Rev. 25.
4 Talboys v. Boston. 46-144, 48+688. See
Baxter v. Sherman, 73-434, 76+21l.
5Lough v. Thornton, 17—253(230).
-1 Haines v. Starkey, 82-230, 84+910.

T Ford \'. Brownell, 13—184(174).
'1 Mast v. Easton. 33-161, 22+253.
9 Weide v. Porter, 22-429; Stees v. Kranz,
32-313, 20+?-41; Lee v. Mpls. etc. Ry., 34

11 Marshall v. Gilman, 52-88. 53+H11.
12 Scone v. Amos, 38-79. 35+575.
18 Stees v. Kranz, 32-313. :3()+241.
14 Hillis v. Stout. 42-410, 44+982.
15 Mobile P. & T. Co. v. Potter, 78-487.
Sl+392.

W Davenport v. Ladd, 38-545. 38+622.
17 Cooper v. Stinson, 5—20l(160).
19 Horn v. Western L. Assn., 22-233.
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240. Countcrclaim—A claim on the part of a principal against his agent
for a profit alleged to have been made by him in the course of his employment,
founded on the rule of law that all such proﬁts, whether resulting from the per
formance or a violation of the agent’s duties, belong to the principal, may be in
terposed as a counterclaim in an action by the agent against the principal to
recover for services rendered in a transaction other than that in which the proﬁt
was made.

If the proﬁt was the result of a fraudulent violation of the agent’s

duties, the tort may be waived and a recovery had upon the counterclaim as
upon an implied contract, or for money had and received.‘0
241. Evidence—Admissibility—The admissibility of evidence to prove an
agency is considered elsewhere.20 A principal appointing a special agent may
show his instructions to the agent in order to prove what the agent was author
ized to do.21

242. Burden of proof—(‘ases are cited below involving questions as to the
burden of proof.22
243. Law and fact-—Whether an agency exists is a question for the jury, un
less the evidence is conclusive, or the question is to be determined solely from
writings.23 And the same is true as to whether acts of an agent were within
the scope of his authority,“ or have been ratiﬁed by the principal.’5 The
nature, effect and interpretation of instructions by letter from a principal to
his agent have been held questions of fact for the jury.“
CRIMINAL LIABILITY

244. Liability of principal for act of agent—The owner of a drug store.
has been held not liable under a statute regulating the practice of pharmacy, for
a sale by one in his employ, not a registered pharmacist or assistant, made with
out his knowledge or assent.27
AGGRIEVED—See note 28.

AGRICULTURE.
245. State agricultural society—-The state agricultural society is a depart
ment of the state. lt cannot be sued without the consent of the legislature.
Its ollicers are also exempt. The act of 1903, providing for the reorganization
of the society, is constitutional. The validity of the reorganization is not open
to question in a private action.29 A contract for the conduct of a vaudeville
1" Schick v. Suttle, 94-135, 102+217.

184, 104+820; Roeller v. Hall, 62-241, 64+

2° See § 149.

559; Lemon v. De Wolf, 89-465, 95+316;

21 Nininger v. Knox, 8-140(110).
22 Allis v. Goldsmith, 22-123 (ratiﬁca

Mpls. T. M. Co. v. Christianson, 92-40, 99+

tion); Jackson v. Badger, 35-52, 26-I-908

'-'4 Robertson v. Anderson, 96-527, 530,
1l)5+972; Drohan v. Merrill, 75-251, 77+
957; Peterson v. Rogers, 105-523, 117+

(id); Triggs v. Jones, 46-277, 284, 48+
1113 (id.); Farmers’ W. Assn. v. Mont

gomery, 92-194, 99+776 (disposition of
funds by agent); Stewart v. Cowles, 67
184, 69+694 (authority of agent); Eisen
berg v. Matthews. 84-76, 86-+870 (exis
tence of agency); Dispatch P. Co. v. Nat.
Rank of Com., 109-440, 12-H236 (author
ity of agent).
'-’== Larson v. Lombard Invest. Co., 51-141,
53+179; Pinney v. First Div. etc. Ry., 19
251(211); Comfort v. Sprague, 31-405,

194-108; Peerless Machine Co. v. Gates, 61
124, 634260; Bartleson v. Vanderhoﬂ, 96

1134.

1126.

2* Wright v. Vineyard M. E. Church, 72
T3. 7-H1015; Mpls. T. M. Co. v. Christian
son, 92-40, 99+1134.

2" Dayton v. Buford, 18—126(111).
‘-'7 State v. Robinson, 55-169, 56+594.
‘ls Sehuster v. Lemond, 27-253, 6+802.
29 Bcrman v. Minn. S. A. Soc., 93-125
100+T32; Berman v. Cosgrove, 95-353, 104+
534. See, under former statute, Lane v.
Minn. S. A. Soc., 62-175, 64+382.
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show on the state fair grounds has been held to give a mere privilege or license,
subject to cancelation for a violation of the conditions named therein.“0

246. Lien for threshing grain-The statute gives a person threshing grain
a lien thereon for his services. It is constitutional. The rules applicable to
the foreclosure of chattel mortgages apply to proceedings for the foreclosure of
the lien. One who has perfected a lien under the statute may maintain re
plevin for the grain covered thereby against a person wrongfully detaining it
from him.31
247. Lien for seed gr-a.in—The statute gives a lien on grain to one furnish
ing the seed therefor, under certain conditions.“2 The lien is purely statu
tory.“ It is superior to the lien of a prior chattel mortgage." The transac
tion must be bona ﬁde and not a mere device to secure a prior debt. The grain
must be actually furnished, and the debt represented by the note must be actu
ally incurred on account of such furnishing." It is not essential that the grain
be furnished at the time of the execution of the note or contract,“ or that the
party furnishing it have actual visible possession of it, or that he make a man
ual delivery of it.87 There can be no lien on grain not grown from the seed
furnished.38 If the transaction is bona ﬁde, the fact that part of the grain
furnished is not sown will not defeat a lien for the part which is sown.” The
burden is on the claimant to show a substantial compliance with all the require
ments of the statute.‘0 Where the land on which the seed is sown is partly
within a village and partly in the town outside the village, and the borrower re
sides in the village, but the contract is ﬁled only in the oiﬁce of the town clerk,
such ﬁling is insuﬁicient to constitute a lien on the grain raised on the land
within the village.‘1

A seed-grain note or contract is not a conditional sale.

No title passes to the holder upon default. The title of the maker to the grain
can be divested only by proper legal proceedings.‘2 The statute authorizes the
holder of a seed-grain note, upon condition broken. to take possession of the
crop raised from the seed for which it is given, and the holder thereof may in
such case enforce his lien as against the holder of a subordinate lien thereon,
who has taken possession, and may maintain an action against him for the con
version thereof.‘3 In a complaint by a lienor for conversion he should allege
the facts giving rise to his lien and not rely on a general allegation of owner
ship.“

248. State loan for seed grain—Laws 1893 cc. 225. 226, providing for a
loan of state money to certain farmers whose crops had been destroyed by
storms, were unconstitutional, but those who received loans thereunder were
estop ed from asserting their invalidity.“

24 . Noxious weeds-Provision is made by statute for the suppression of
noxious weeds.M
3° Mackay v. Minn. S. A. Soc., 88-154,
92+539.
31 R. L. 1905 § 3546; Phelan v. Terry,
101-454, 1l2+872.
32‘ R. L. 1905 §§ 3479-3482.

33 Kelly v. Seely, 27-385. 7-+821; Scoﬁeld
v. Nat. El. Co., 64-527, 530, 67+645.
1“ McMahan v. Lundin, 57-84, 58+827.
3-'1 Warder v. Minn. etc. Co., 44-390, 46+

773.

See Kelly v. Seely, 27-385. 7+821;

Wallace v. Palmer, 36-126, 30+445: Nash
v. Brewster, 39-530, 4-1+105; Ambuehl v.

Matthews, 41-537, 43-(>477; Smith v. Rob
erts, 43-342, 46+336; O'Brien v. Fiudeisen,
48-213, 50+1035.
36 Endreson v. Larson, 101-417, 112+628
(overruling Kelly v. Seely. 27-385, 7+821).

37 \\'arder v. .\Iinn. etc. C0,. 44-390, 46+
773.
8“ Wallace v. Palmer, 36-126, 30+-145.
-‘=9 Nasli v. Brewster, 39-530, 41+105.

40 .\linn. Agr. (‘o. v. N. \V. El. Co., 58
536, 60+67l.
41 Id.

41’ Scoﬁehl \'. Nat. El. Co., 64-527, 67+
645.
43 Nash v. Brewster, 39-530, 41+105.
HScoﬁeld v. Nat. E]. Co., 64-527, 67+
645.
4~'- Decring v. Peterson, 75-118, 77+568.

46 R. L. 1905 §§ 2375-2381; State v.
P-oebm, 92-374, 100-#95 (Laws 1895 c. 273
sustained-complaint for violation of stat
ute sustained).
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AID—See note 47.

AIDER BY ANSWER—See Pleading, 7727.
AIDER BY REPLY—See Pleading, 7728.
AIDER BY VERDICT—See Pleading, 7729.
ALIBI—Sce Criminal Law, 2448.

ALIENATION OF AFFECTIONS—See Husband and Wife, 4294,
4295.

ALIENS
Cross-References

Sec Corporations, 2002.

\
IN GENERAL

250. Power to exclude—It has been said that the state may exclude any
persons, not citizens of the United States, that it may deem detrimental to its
well-being.“5

251. Right to acquire 1and—As to every one but the state a conveyance to
or by an alien is valid.“ It will be presumed that a sufﬁcient percentage of
the stockholders of a domestic corporation are citizens to take it out of the oper
ation of R. L. 1905 § 3236.‘0
252. Actions by and against—The objection that a plaintiff is an alien
enemy is waived unless taken by answer or demurrer. An alien enemy may be
sued and he may employ attorneys to conduct his defence.“ An alien friend
may be sued in the state courts.‘2
NATURALIZATION

253. Nccessity—Upon the naturalization of a father his minor children, liv
ing with him in this country, become citizens wi_thout any act on their part.53
254. Jurisdiction—-A court of a sister state has been held to be a “court of
record having common-law jurisdiction,” with power to naturalize aliens.“
255. Declaration of intention—If the application is under U. S. Rev. St.
§ 2167, it is unnecessary to make the declaration prescribed by the ﬁrst subdivi
sion of 2165.55 A declaration by a minor has been held ratiﬁed after ma
J'orit
2516..56Qualiﬁcations-—While great caution should be exercised in the examin
ation of applicants for citizenship, yet no hard and fast rule can be laid down.
Each case must depend largely upon its special facts. The practical test is
whether the evidence, considered as a whole, justifies the conclusion that the ap

plicant will make a good citizen.

An applicant otherwise entitled to citizen

ship, should not necessarily be denied the right because the evidence shows that

he has no accurate knowledge of the federal constitution and form of govern
ment.“

257. Judgment-A judgment of naturalization has been held sufficient in
form.“8
41' State v. Hastings, 24-78, 83.
*8 Foster v. Blue Earth (‘ount_v, 7-140
(84).

4" Crolley v. Mpls. etc. Ry., 30-541, 16422.

‘O N. W. etc. Co. v. Chi. etc. Ry., 76-334,
79+315.
51 McNair v. Toler, 21-175.

51‘ Stinson v. St. P. etc. Ry., 20—492(446).
58 State v. Mims, 26-183, 2+494, 683.
54 State v. Weber, 96-422, 1054490.

55 State v. Macdonald, 24-48.
-W State v. Streukeus, 60-325, 62+259.

-‘-7 State v. Dist. Ct., 107-444. 120+898.
Sec 22 L. R. A. (N. S.) 1041.
-'~"» State v. Weber, 96-422. 1054490.
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258. Proof on voir dire—Evidence of a declaration of intention submitted
on the voir dire of a witness has been held competent and sut’ﬁcient."'
ALIMONY-—b'ee Divorce, 2802, 2811.

ALLEY—A narrow passage or way in a city, as distinct from a public
street.“0

ALLODIAL LANDS-—See Estates, 3155.
ALLOWANCE TO WIDOW—Sec Descent and Distribution, -732.
ALMANAC-—See note 61.
ALREADY—See note 62.

ALTERATION OF INSTRUMENTS
(‘toss-References
See Bills and Notes, 1014; Wills, 10222.

259. EEcct—' ‘he material alteration of an instrument, after its execution,

by the party seeking to enforce it, or with his privity, prevents a recovery.‘3
An alteration by one of several obligors without the consent of the others, and
without the privity of the obligee. discharges the other obligors.“ An alter
ation of a note by the payee, after it is delivered to him, renders it void even in
the hands of a bona ﬁde holder.“ An alteration of an instrument by a princi
pal will release his suret_v.°° An alteration will release an obligor though it is
favorable to him.“ An alteration avoids an instrument, though it was done
without fraudulent intent.“ The fraudulent alteration of a written security

or evidence of debt extinguishes the debt. The guilty party cannot recover in
any form of action, either upon the instrument, or upon the contract of which
The doctrine that an alteration avoids the in
strument is not to be extended.70 The use of the word “forgery” in an instruc
tion as to the effect of an alteration, has been held not fatal." An instrument
the instrument is evidence.”

to which there are several parties will not be avoided as to a part)' h_\' an alter
ation which relates solely to other parties.72
260. Test of materiality—Il‘o be material an alteration must in some way
affect the rights or obligations of the partv to he ellargetl.T3 If it enlarges his
liability it is material.H An alteration ivhich dc>‘tI'0_\'s the identity of a con
tract is material.“'

261. Held material—"hc addition of words to a bond given to >‘t‘l'lll'C the
payment of an account; 7'‘ an addition to a mortgage of a provision for attor
5“ State v. Barrett, 40-65, 41+459. See
R. L. 1905 § 5396.
"0 Winston v. Johnson, 42-398, 401, 45+
958.
"1 Finney v. (‘allendar, 8-4l(23).
"2 Evenson v. Demann, 109-328. 123+930.
03 Russell v. Reed, 36-376, 31+452; Flan

igan v. Phelps, 42-186. 43+1113; Warder v.
Willyard, 46-531, 49+300; Thomas v.
Thomas, 76-237, 79+104.

See 18 Harv. L.

Rev. 105, 165.
M Renville County v. Gray, 61-242, 63t
635.
65 Seebold v. Tatlie, 76-131, 78+967;
(‘ommercial Bank v. Maguire, 89-394, 95+
212; Yellow Medicine Co. Bank v. Tagley,
57-391. 59+-186.
"6 Fillmore County v. Greenleaf. 80-242,

S3+157; “'ager \'. Brooks. 37-392, 34+745.

6'' Fillmore (‘ounty v. Greenleaf, 80-242,
8Il+157; Commercial Bank v. Maguire, 89
394. 95+2l2.
'=~\' Fletcher \'. .\lpls. etc. (‘o., Q0-152, 83+

29.
6" Warder v. Willyard, 46-531, 49+!-300.
T0 Ward v. llackett, 30-150, 154, l-t+578.

‘'1 Swindells v. Dupont, 83-9. 92+468.
'12 Herrick v. Baldwin, 17-209(l83).
T3 Herrick v. Baldwin. 17-209(l83); Ren

ville County v. Gray, 61-242. 63+635; Bull
v. Boyer, 109-396, 12-H20.
T4 \Vhit.c v. Johns, 24-397. 390; Coles v.

Yorks, 28-464, 466, 10+TT-').
75 Renville (‘ounty v. (tray, 61-242, 63+

635; Theopold v. Deike, 76-121, 78+977.
7“ VVhite \'. Johns, 2-l-387.
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ney’s fees on foreclosure; " the addition to a note of the words “privilege of ex
tension for thirty days given ;” " a change in the amount of a note; 7“ a change
in the amount of a bond;“° a change in the date of maturity of a note; " a
change in the terms of an insurance policy; ‘*2 a change in the bond of a de
positary of public funds, as to the amount of interest payable on the funds :" a
change in the rate of interest and date of maturity of a note; 8‘ a change in
creasing the amount secured by a mortgage; “' a cross-marking of a material
provision."
262. Held not material—.-\n addition to the body of a note of the words,
“payable before maturity, and interest on unexpired term refunded, if I so
elect ;” " the addition of another surety to a note; " the addition of parties to a
note; 8” and the erasure of a memorandum of partial payment on a note."0
263. Presumption of time—Burden of proof—Where an interlineation or
erasure is apparent upon the face of an instrument. the presumption of law is
that it is a legitimate part of the instrument, and was made prior to its execu
tion. and the burden is upon themaker to show that it was altered after deliv
ery. The proof or admission of the signature of the maker is prima faeie evi
dence that the instrument written over it is his act, and this will stand as
binding proof, unless the maker can rebut it by evidence that the alteration

was made after delivery.91 It would seem that this rule must necessarily be
affected by the issues formed by the pleadings."
264. Filling blanks-—Where one executes a written instrument, with blank
spaces in it, and intrusts it to another to ﬁll in the blanks, he may be estopped
as to third parties from asserting that the blanks were improperly ﬁlle( .93 Au
thority to ﬁll blanks in a sealed instrument may be given by parol.“
265. Ratiﬁcati0n—Estoppel—It has been held that a fraudulent alteration
amounting to a forgery cannot be ratiﬁed in favor of the guilty party, at least
without a new consideration.“5

An innocent alteration may he ratified.M

A

party may be estopped by his conduct from taking advantage of an alteration."
266. Notation as to alteration--.-\ notation on a bond that certain words
were inserted before execution has been held no part of the bond."
267. Presumption of fraud-If it appears that a material alteration was
made in an instrument after its execution, the presumption is that it was made
fraudulently and the burden of proving the contrary is on the party seeking to
enforce it,” at least if the pleadings do not throw the burden elsewhere.1
268. By stranger—An alteration of an instrument by a stranger, though
material, without the privity, knowledge, or consent of the party interested, will
not avoid it.2 If the change is made by an agent having no authority to do so.
it does not avoid the contract, unless ratiﬁed by the principal.‘
11 (loles v. Yorks. 28-464. 1O+775.
71‘ Flanigan v. Phelps, 42-186, 43+1113.
'19 Warder v. Willyard, 46-531, 49+300.

"'1 Renville County v. Gray, 61-242, 63+
635.
M Seebold v. Tatlie, 76-131, 78+967.
5'-' Fletcher v. Mpls. etc. Co., 80-152, 83+

29.
M Fillmore County v. Greenleaf, 80-242,
83+157.
"4 Comercial Bank v. Maguire, 89-394,
95+2]2.

91 Wilson v. Hayes, 40-531, 42+467.
"2 See 13 Harv. L. Rev. 57; 18 Id. 181.
M Pence v. Arbuckle, 22-417.

94 State v. Young, 23-551;

Janney v.

Goehringer, 52-428, 433, 54+4S1.

"5 Wilson v. Hayes, 40-531, 424-467. The
reasoning of this case seems forced. See,
contra, Marks v. Schram. 109 Wis. 452.
MJanney v. Goehringer. 52-42$!~ 544-481;
Fletcher v. Mpls. etc. Go. 80-152. 83+29;
Renville County v. Gray. 61-242. 63+635.
1" Renville (‘ounty v. Gray, 61-242, 63+

86 Bull \'. Boyer, 109-396. 124+20.
1" Herrick v. Baldwin, 17-209(1S3).

635.
98 White v. Johns. 24-387.
99 Warder v. Willyard, 46-531. 49+300;

88 Ward v. Hackett, 30-150. 14+578.
‘*9 Babcock v. Murray, 58-385. 59+103S.
-"° Theopold v. Deike, 76-121, 7S+977.

Russell v. Reed. 36-376, 31+452.
1 See 13 Harv. L. Rev. 409; 18 Id. 181.
'-' Ames v. Rrown. 22-257; Russell \'. ‘Reed,

85 Russell v. Reed, 36-376. 31+452.
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269. P1cading—Cases are cited below involving questions of pleading.‘
270. Evidence—Admissibility-—Oral evidence is admissible to prove the

alteration of an instrument, and. when the issue is whether an instrument has

been altered after execution, it is, generally speaking, competent to introduce
the testimony of those who read and examined it at the time of its execution,
or at any time when it was in a condition different from its present one. The
fact that the witness has the instrument before him for inspection at the time
he is giving his testimony may refresh his memory, and thus add weight to his
evidence; but this, as a general rule, goes to the weight, and not to the compe

tency, ot his testimony.5 Upon an issue as to an alteration of the punctuation
of an insurance policy other similar policies have been held inadmissible.6
271. Evidence—Sufﬁciency--Cases are cited below involving the suﬁiciency
of evidence.7
272. Law and fact--Whether there has been an alteration is a question for
the jury, unless the evidence is conclusive.‘

When, by whom, and with what

intent, an alteration was made, should be submitted to the jury, as questions of
fact, upon all the evidence, both intrinsic and extrinsic.“
AMBIGUITIES—See Evidence. 3406; Wills, 10262.
AMENDMENT—See Indictment. 4430; Judgments. 5091-5107; Plead
ing, 7695; Process. 7818. 7820, 7833.
AMOUNT IN CONTROVERSY-—-See Courts. 2349.
ANCIENT DOCUMENTS—See Evidence. 3362.
ANCILLARY ADMINIST'RATION—See Executors and .~\dministra
tors, 3679.
AND-—Sec Statutes. 8976.

ANIMALS
273. Deﬁnition--\\'ithin the statute relating to cruelty to animals. the word
“anima” includes every living creature except human beings.lu The word
“beast” has been held not to include dogs.u
.
274. Dogs personal property—In this state dogs are regarded as personal
property, and an action will lie in favor of the owner of one of substantial
money value for its loss through the negligence of another.12 At common law
36-376, 31+452; Thomas v. Thomas, 76

237, 243, 79+104; Spreng v. Juni, 109-85,
122+1015.

3Spreng v. Juni, 109-85, 122+1015.
4White v. Johns, 24-387 (held unneces
sary for defendant to deny that he made a
notation on the instrument); Hewlett v.

Bell, 52-257, 53+1154 (held that under an
allegation that an indorsement of a note
was without recourse the defendant might
prove that an attempted alteration by
drawing pen and ink through the words
“without recourse" was made after the
indorsement); Babcock v. Murray, 58-385,
392, 59+1038 (held that an answer would
not admit proof of an alteration) ; Roberts
v. Nelson, 65-240, 68+14 (fact that a lease

was altered by adding the name of a sec
ond witness and a certiﬁcate of acknowl

edgment inadmissible under a mere denial
of the execution of the instrument).
5 Clark \'. Butts, 78-373, 81+11.
6Boright v. Springﬁeld etc. Co., 34-352,
2-')+796.
'-‘White v. Johns, 24-387; Boston Block
('0. v. Buﬂington, 39-385, 40+361; Yellow

Medicine Co. Bank v. Tagley, 57-391, 59+
486; Fletcher v. Mp1s. etc. Co., 80-152, 83+

29; Larson v. Brockmann, 98-526, 106+
1133.

8 Yellow .\[edicine Co. Bank v. Tagley, 57
391. 594486; Bull v. Boyer, 109-396, 124+
20.

Q Wilson v. Hayes, 40-531, 42+467.
1» R. L. 1905 § 5151.
11 1.‘. s. v. Gideon, 1-292(226).
12 Smith v. St. P. C. Ry.. 79-254, 82'-577.

See U. S. v. Gideon, 1—292(‘226).
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dogs were not regarded as having any value and were not the subject of lar
cen 2“

2275. Injuries by vicious dogs and other anima1s—The gravarnen of an
action for injuries caused by a vicious dog or other domestic animal is the
neglect of the owner to restrain him after notice of his vicious propensity.H
The notice must be such as to put a prudent man on his guard.“ If the owner
has seen or heard enough to convince a person of ordinary prudence of the
dog’s inclination to bite people, or if he has knowledge of a single attempt upon
a person, he is charged with notice.“

Evidence of the reputation of the dog in

the vicinity for viciousness is admissible to charge the owner with notice." A
witness who has heard only one person speak of the matter is qualiﬁed to testify
as to such reputation.18 There must be proof of the vicious character of the
dog, but it is unnecessary to prove frequent attacks upon persons, or even one
attack. It is enough to prove that he is inclined to be vicious.10 This may be
done by proof of his propensity to attack other dogs.” Where a person volun
tarily provokes a vicious animal, and thus invites or induces the injury, know
ing the consequences, he is not entitled to recover; but an accidental interfer
ence with him, as where a person inadvertently steps upon a dog, which inter
ference or provocation arouses and becomes merely the occasion for the exhibi
tion of such propensity, will constitute no defence.21 If an attack is caused
solely by the misuse or abuse of an animal the owner is not liable.22 It is not
quite clear from our cases whether the owner who knowingly keeps a vicious
dog is bound to restrain him at his peril, or is only liable for a failure to exer
cise due care in restraining him.’a Where several dogs owned by different per
sons unite in killing sheep, or doing other damage together, a joint action will
not lie against the owners of the dogs. Each owner is liable only for the dam

age done by his dog.“ One who keeps animals ferae natures (of a wild nature).
keeps them at his peril. He is an insurer of safety. If they escape and do
injury he is liable absolutely, without regard to negligence."
276. Running at 1arge—-The common-law rule that every one is bound to
keep his cattle on his own land is in force in this state, except as modified by
statute or ordinance.” The running at large of certain animals is specially
prohibited by statute.27 The words “at large” in the statute mean without re
straint or conﬁnement.“
277. Estrays—Beasts doing damage.-Taking up and impounding
Provision is 'made by statute for taking up estrays and for distraining and im-'
pounding beasts doing damage.20 One claiming title to an animal under a
poundmaster’s sale must show that it was liable to be impounded and that the
proceedings to divest the owner’s title were according to law.80 The damages
18 U. S. v. Gideon, 1—292(226).

H Fake v. Addicks, 45-37, 47+450; Cuney
v. Campbell, 76-59, 784-878.
15 Id.
16 Rowe v. Ehrmanntraut, 92-17, 99+211.
1'! Fake v. Addicks, 45-37, 47+450; Cuney

v. Campbell, 76-59, 78-+878;
Weinholzer, 91-22, 97+426.

Fisher v.

19 Fisher v. Weinholzer, 91-22, 97+426.

1' Cuney v. Campbell, 76-59, 78+878.
2° Rowe v. Ehrrnanntraut, 92-17, 99+211.
21 Fake v. Addicks, 45-37, 47+450. See
Erickson v. Bronson, 81-258, 834-988.
22 Erickson v. Bronson, 81-258, 83+988.

21* See 22 Harv. L. Rev. 465, 527.
24 Nohre v. Wright, 98-477, 108-F865.

25 Gould v. Winona G. Co., 100-258, 262,
1l1+254.

2" Locke v. First Div. etc. Ry., 15-350
(283); Gowan v. St. P. etc. Ry., 25-328,
330; Watier v. Chi. etc. Ry., 31-91, 16+
537. See Fritz v. First Div. etc. Ry., 22
404 (ordinance of St. Paul allowing cattle
to run at large under certain conditions).
27 R. L. 1905 §§ 2793-2796; Goener v.

Woll, 26-154, 2+163 (application of stat
ute).
28 Goener v. Woll, 26-154, 2+163.
‘-'9 R. L. 1905 §§ 2769-2785. See John

ston v. K-irchoff, 31-451, 18+315 (applica
tion and construction of statutes-fees and

duties of poundmaster).
3° Johnston v. Kirehotf, 31-451, ]8+315.
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to Which a landowner is entitled for animals taken up by him as cstrays, are
limited to such as were committed by them at the time of or immediately pre
ceding the trespass for which they were distrained. Where the plaintiff refused
a legal tender of damages, it was held that his retention of cows after the tender

was wrongful, and that he was bound to exercise reasonable care of them and
to make reasonable effort to sell their milk and account to the defendant for the
proceeds.‘’'1
278. Inspection—Diseased animals—Laws 1907 c. 355, providing for the
inspection of animals imported into the state, is not an unlawful interference
with interstate commerce.'2 Ordinances sometimes provide for the inspection
ol' diseased animals."“|
_
279. Cruelty to animals—Criminal 1iabi1ity—\'arious forms of cruelty to
animals are made a criminal offence by statute."
ANOTHER ACTION PENDING~—See Abatement and Revival. 4.
ANSWER—-See Pleading. 7563.

ANTENUPTIAL CONTRACTS—See Constitutional Law, 1564; Hus
band and Wife, 4285.

ANY—See note 35.
APOTHECARIES—See Druggists.
APPEAL-See Appeal and Error; Criminal Law; Justices of the Peace:
Municipal Courts; Probate Court; Supreme Court.
31 Fleetham v. Therrcs, 92-500, 100+377.
1'-’ Evans v. Chi. etc. Ry., 109-64, 122+876.
88 St. Paul v. Keough, 109-204, 123+-476
(ordinance of St. Paul for inspection
of diseased cattle construed—report to
health department—t-riminal prosecution
snﬁiciency of evidence—whether “foot
rot” within ordinance a question of fact).

84 R. L. 1905 R 5151-5158. See U. S. v.
Gideon, 1-292(226) (killing a dog held not
indictable under former statute): State v.

Comfort, 22-271 (indictment under Laws
1871 c. 34 § 1 for overdtiving horses sus
tained).

8!» Hardwick v. Chi. etc. Ry., 124%-819.

APPEAL AND ERROR
IN GENERAL
Writs of error and appeals distinguished,
280.

Nature of appellate jurisdiction, 281.
Appeal-—How far exclusive, 282.
Appeal a statutory remedy—Legislative

TIME WITHIN WHICH TO APPEAL
Appeal from judgment, 316.
Appeal from order, 317.
Extension of time, 318.
NOTICE OF APPEAL

control, 283.

Review by appeal favored,.284.
Construction of statutes regulating appeals
—Amendments, 285.

Jurisdiction not given by consent, 286.
Waiver of right of appeal—Estoppel, 287.
Appeal pendang another appeal, 287a.
Jurisdiction of lower court after appeal,
288.
Judicial notice of records, 289.
Court equally divided, 290.
Frivolous appeals, 291.
Suspension of proceedings, 292.
Application of statute to special proceed
ings, 293.

Contents, 319.

Upon whom served, 320.
Service on clerk, 321.
Service on attorney, 322.
Construed liberally, 323.
BONDS
Bond for costs, 324.

Appeal from money judgment-Superse
deas, 325.
GO;;éBl nature and object of appeal bonds,
Sufficiency of bond, 327.

WHAT

JUDGMENTS AND
APPEALABLE

ORDERS

Attorneys as sureties, 329.

Appeal from a judgment in the district
court in an action commenced in a lower
court and appealed to the district court,

298.

Appeal from an order sustaining or over
ruling a demurrer, 299.
Appeal from orders granting or denying a
new trial, 300.
Appeal from order determining action and

ceedings. 302.

Rule at common law, 332.

Extent and elfect of stay, 333.
Same—Appeal from order, 334.
Enforcement of supersedeas by supreme
court, 335.

THE RETURN
Necessity of a return, 336.
What included—Statute, 337.
Memorandum of trial judge, 338.
Certiﬁcate of judge or clerk on appeal
Jurisdiction to compel a return, 340.
Failure of appellant to cause return to be
made—Rule of court, 341.

orders,

304.

Appeal from order as amended, 305.
‘Appeals from orders and judgments in
supplementary proceedings, 306.
Tax proceedings, 307.
General list of appealable orders, 308.
General list of non-appcalable orders, 309.

PARTIES
Who may appeal, 310.
Joinder of parties appellant, 311.

VVho must be made respondents, 312.
Death of respondent-—Substitution of par
ties, 313.
Right to appeal after appeal by adverse
Parties appearing specially, 315.

Liability on bonds, 331.

from orders, 339.

preventing judgment, 301.

Appeal fro1n ﬁnal orders in special pro

party, 314.

Justification of sureties, 330.

STAY OF PROCEEDINGS

294.

Appeal from a judgment in an action com
menced in the district court, 295.
Default judgments, 296.
Appeal from orders relating to provisional
and ancillary remedies, 297.
Appeal from orders involving the merits,

Ex partc orders, 303.
Orders vacating non-appealable

Amendment—New bond, 328.

SUFFICIENCY OF‘ RECORD
General rule as to completeness of return,

342.
To review any question of fact, 343.
Necessity of a bill of exceptions or case on
appeal from a judgment, 344.
In what cases record must contain all the
evidence, 345.
To review rulings on evidence, 346.
To review instructions, 347.

To review refusal to give requested instruc
tions, 348.
To review orders, 349.
Miscellaneo11s cases, 350.

Aliirmance when record insufficient, 351.
Certiﬁcate of judge as to completeness of
record, 352.
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APPEAL AND ERROR
PAPER BOOKS AND BRIEFS

Contents of paper books, 353.
Failure to serve—Dismissal, aﬂirmance, or
reversal, 354.

Filing paper books or briefs, 355.
Stipulations, 356.

SCOPE OF REVIEW ON APPEAL
FROM ORDERS
Order granting a new trial, 394.
Order denying a new trial, 395.
Intermediate orders-In general, 396.
Order's subsequent to judgment, 397.
LAW OF CASE

ASSIGNMENT OF ERRORS
Rule of court, 357.

Res judicata—Law of case, 398.

Necessity-Effect of failure to make, 358.
Function, 359.
General
rules—Cro-assignments—Mode
of stating, 360.
As to ﬁndings and conclusions, 361.
As to rulings on evidence, 362.

REVIEW OF DI SCRETIONARY
ORDERS
In general, 399.
Refusal of trial court to exercise discre
tion, 400.

As to new trials, 363.
As to instructions, 364.
As to miscellaneous matters, 365.

THEORY OF CASEﬁSHIFTING
POSITION ON APPEAL

Waiver, 366.
In general, 401.
Appeal from order granting new trial, 402.

Amendment, 367.

Grounds of motion, 403.

PRESUMPTIONS AND
PROOF
In general, 368.

BURDEN

OF

As to the law of the case, 404.
As to the evidence, 405.
As to the pleadings, 406.
As to the issues, 407.
A to the facts, 408.

As to returns, 369.
As to judgments, 370.
As to verdicts, 371.

How theory of case disclosed, 409.

As to ﬁndings, 372.
As to damages, 373.

WEIGHT GIVEN FINDINGS OI" FACT
BY TRIAL COURT

As to orders, 374.
As to instructions, 375.

As to withdrawn instructions, 376.
As to issues tried, 377.

As to rulings on evidence, 378.
As to pleadings, 379.
As to jury following instructions, 380.
As to jury following instructions to disre
gard evidence, 38].
As to grounds on which new trial granted,
382.
Miscellaneous prcsumptions, 383.
NECESSITY OF DETERMINATION BY
TRIAL COURT

Findings on motions, etc, 410.
Figilings on trial by court without jury
Findings of a referee, 412.
Facts not controverted-Allowance

of

counsel fees, 413.

Discussion of evidence unnecessary, 414.
WEIGHT GIVEN VERDICT
In general, 415.
HARMLESS ERROR
In general, 416.

De minimis non curat lex, 417.
In general, 384.
Necessity of motion for new trial, 385.
SCOPE OF REVIEW ON APPEAL
FROM JUDGMENTS
Review limited to the return, 386.
When review limited to the judgment roll,
387.
Review of verdict or ﬁndings—Suﬂiciency
of the evidence, 388.
Review of intermediate orders, 389.

Review on appeal from a part of a judg
ment, 390.
Review limited to the particular judg
ment, 391.
Review of conclusions of law, 392.

Judgment
393.

notwithstanding

the

verdict,

Error favorable to the appellant, 418.

Error caused by the appellant, 419.
Estoppel, 420.
Wrong reasons for right decision, 421.
Miscellaneous cases, 422.

Error cured by instructions, 423.
Unimportant defects disregarded—Stat
ute, 424.

DISPOSITION OF C-ASE—POWERS OF
SUPREME COURT
Disposition on merits when possible, 425.
As to different parties, 426.
Modiﬁcation of judgnient, 427.
Directing judgment, 428.
Granting a new trial, 429.

Granting a new trial of part of the issues.
430.

APPEAL AND ERROR
On appeal from order on demurrer, 431.
Remitting parties to trial court for relief,
432.
Directing judgment notwithstanding the
verdict——Statute, 433.

Cannot make ﬁndings of fact, 434.
Remanding with directions to amend ﬁnd
ings, 435.
Findings of fact assumed, 436.
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PROCEEDINGS IN LOWER
AFTER REMAND

COURT

Law of the case, 454.
Compliance with mandate, 455.
Granting a new trial, 456.
Matters undetermined by appeal, 457.
Amendment of pleadings, 458.

Remanding for correction of record, 437.

Renanding to permit motion for new trial,
438.

JURISDICTION OF SUPREME COURT
AFTER REMAND

Remanding to change nature of action,
439.

Directing trial court to hold case open, 440.

In general, 459.
Enforcement of mandate, 460.

EFFECT OF REVERSAL

DISMISSAL OF APPEAL

Reversal of judgment without directions,

For defective return, 461.
For want of merit—Frivolous appeals, 462.
For want of real controversy—Academic
questions, 463.
Appellant cannot dismiss as of right, 464.
Appeal from non-appealable order or

441.

Beneﬁts to parties not appealing, 442.
Reversal of order for judgment, 443.
Reversal of order denying new trial-Va:
cation of judgment, 444.
Suggestions that other relief would be ap
propriate, 445.

Effect of granting a new trial without re
striction, 446.
Effect of granting a new trial with restric

judgment, 465.

Reinstatement of appeal, 466.
Effect of dismissal on status of case be
low. 467.
Practice-—Aﬂidavits—N0tice, 468.

tions as to the issues to be tried, 447.

REHEARINGS
REMITTITUR
Rule of Derby v. Gallup-—When granted,
469.

Deﬁnition, 448.

Exclusive remedy, 470.
Cases where rehearing will be allowed, 471.
Cases where a rehearing will not be al

Necessity of remitittur—VVaiver, 449.
To what court directed, 450.
Time of issuance, 451.

Stay for writ of error from federal su
preme court, 452.
Recalling, 453.

lowed, 472.
Form of application, 473.

Time of making application, 474.

Cross-References

See (,‘riminal Law, 2491; Justices of the Peace, 5320; Municipal Courts; Probate
Court; Supreme Court.
IN GENERAL

280. Writs of error and appeals distinguished—A writ of error is the be
ginning of a new action, but an appeal is a continuation of the original action
iii a. superior court.30
_
281. Nature of appellate jurisdiction--Appellate jurisdiction may be de
ﬁned as the authority vested in a superior court to review and revise the judicial
action of an inferior court. It is the essential criterion of appellate jurisdic
tion that it revises and corrects the proceedings in a cause already instituted
and does not create the cause.37

The very nature of the jurisdiction conﬁnes

the appellate court to a consideration of such questions as, originating in an
other court, have been there actually or presumably considered and passed upon
in the ﬁrst instance.

Its most obvious purpose in our judicial system is to se

cure to parties litigant in respect to any controverted question, properly a sub
ject for review, after one determination upon the merits, the beneﬁts of another
3" Kells v. Nelson, 74-8, 76+790; State v.
N. P. Ry., 99-280, 109+238.
'—J

37 Tierney v. Dodge, 9—166(153).
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consideration of the same question, in another and distinct tribunal, differently
constituted, and surrounded by different influences. The beneﬁcial tendency
of such a principle in any judicial system in promoting a more safe and cir
cumspect administration of justice can hardly be doubted."

Save so far as

its meaning is controlled or inﬂuenced by statute. an appeal is properly deﬁned
as a proceeding by which a case is taken from an inferior to a superior tribunal,
the determination of the former thereby vacated or suspended, and the case
brought before the latter to be tried and determined de novof‘°
282. Appeal—How far exclusive—Prior to the revision of 1866 the stat
utes of this state authorized both an appeal and a writ of error in ordinary civil
actions, whether of a legal or equitable nature.‘0 It was held that the two
remedies were alternative and that an appellant could not pursue both at the
same time.“ Special provision was made for an appeal from the court of
chancery.‘2 Our present statute dates from 1866 and provides that a judgment
or order, in a civil action, in any of the district courts, may be removed to the
supreme court by appeal “and not otherwise.”“ The revision dropped the
prior statutes authorizing a writ of error in civil cases and expressly made ap
peal the exclusive remedy in ordinary civil actions. The statutory appeal, how
ever, does not supersede certiorari.“

The primary object of the statute is to

provide a single mode of appeal in all ordinary civil actions whether of a legal
or equitable nature.“ The equitable remedy of appeal was adopted and the
common-law writ of error abolished. The change is one of form rather than
of substance and the general principles which governed the writ of error are

applicable to the statutory appeal.“
283. Appeal a statutory remedy—Legislative control—It is a common
expression in the books that the right of appeal is purely statutory.‘T

This is

true at common law and it is true in this state so far as the mode of carrying a
case to the supreme court is concerned. But in this state a party has a consti
tutional right to have his case reviewed by the supreme court in some mode."
Our constitution does not leave it to the legislature to deﬁne the jurisdiction
of the supreme court. The mode of appeal is statutory; the right of appeal
constitutional. The constitutional right is no doubt limited to appeals from
the district court." The legislature may withhold a right of appeal from a

justice court to the district court as the constitution provides that the district
court shall have “such appellate jurisdiction as may be prescribed by law.” "’°
The legislature has no authority to grant an appeal where none was given at

the time the judgment was recovered or where the right has been lost by lapse
of time. In other words, legislation granting an appeal must be prospective in
its operation.’’‘
See also,

v. Burke, 10—285(22-1); McMahon v. Da

McNamara v. Minn. C. Ry., 12-388(269).
$9 Ames v. Boland, 1-365(268); Colvill v.
Langdon, 22-565; Dutcher v. Culver, 23

88 Johnson v. Howard, 25-558.

vidson, 12—357(232); Robertson v. David

415.
4° Moody v. Stephenson, 1—401(289);
Kern v. Chalfant, 7—487(393).
~
41 Moody v. Stephenson, 1-401(289);
Humphrey v. Havens, 9-318(301).

42 Deuel v. Hawke, 2-50(37); Folsom v.
Evans, 5-418(338).
48 R. L. 1905 § 4357.
44 See § 1391.
45 Dutcher v. Culver, 23-415.

4*‘ Gormly v. McIntosh, 22 Barb. (N. Y.)
275.

47 Tierney v. Dodge, 9-l66(153); Mayall

son, 14-554(422); State v. Jones, 24-86;

Minneapolis v. Wilkin, 30-140, 14+-581;
Ross v. Evans, 30-206. 14+897; State v.
Faribault W. Co., 65-345, 68+35; McMil

lan v. State Board, 124-828.
48 Brown County v. Winona etc. Co., 38
397, 37+949; State v. Leftwich. 41-42, 42+
598; State v. Dunn, 86-301, 904-772. See
Tierney v. Dodge, 9-166(153); Kerlinger

v. Barnes, 14-526(398); Minneapolis v.
Wilkin, 30-140, 144531; Sherwood v. Du

luth, 40-22, 41+234.
49 Ross v. Evans, 30-206. 1-H897.
5° Const. Minn. art. 6 § 5.
-'-1Bcaupre v. Hoerr, 13-366(339); Ker
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284. Review by appeal favored—It is the general policy of our law to pro
vide for the review of proceedings in the district courts by appeal rather than
any other way.52
285. Construction of statutes regulating appeals-—Amendments—It is
generally laid down in the books that statutes authorizing appeals are remedial
in their nature and should receive a liberal construction."

There is no ques

tion as to the propriety of this rule as regards appeals from ﬁnal judgments.
But statutes authorizing appeals from intermediate orders ought to be strictly
construed because they lend themselves so readily to vexatious and dilatory ap
peals and because such orders may generally be quite as well reviewed on appeal
from the ﬁnal judgment.“ Statutes regulating the procedure in taking an
appeal should be liberally construed.” Our statute provides that when a party
gives, in good faith, notice of appeal from a judgment or order, and omits,
through mistake, to do any other act necessary to perfect the appeal, or to stay
proceedings, the court may permit an amendment on such terms as may be

just.56
286. Jurisdiction not given by consent--The consent of parties cannot
clothe the supreme court with authority to hear and determine a subject-matter
not within its jurisdiction as prescribed by law.“

287. Waiver of right of appeal—Estoppel—A party waives his right to
appeal or estops himself from raising objection in the supreme court—the dis
tinction is not carefully preserved in the cases-by accepting costs ordered paid
as a condition of a new trial; "" by withdrawing a demurrer overruled and
pleading over; 5” by amending his pleading after demurrer sustained;°° by

entering into a stipulation that there shall be no appeal; ‘“ by leading the court
into error; "2 by entering into a settlement of the controversy and a satisfaction
of the judgment; 63 by voluntarily consenting to a pro forma order; ‘“ by mak
ing default on a motion duly noticed ; “ by moving in the alternative under
Laws 1895 c. 320 for a judgment or a new trial, the new trial being granted; 6“
or by accepting the beneﬁts of an order and proceeding on the theory that it was
proper.“ A party does not waive his right to appeal by entering into a stipu
lat-ion for the allowance of costs and the entry of judgment upon a verdict with
out further notice; "8 by causing judgment to be entered against himself; “° by

failing to appear at the hearing of a demurrer; 7° by failing to move for a new
linger v. Barnes, 14—526(398). But see
Converse v. Burrows, 2-229(191); Mc~
l\'amara v. Minn. C. Ry., 12-388(269).

er. 21-331; State v. Bcchdel, 38-278, 37+
338.
‘-5 Lamprey v. Honk, 16-405(362).

See

52 Ramsey County v. Stees, 27-14, 6+401.
58 Converse v. Burrows, 2-229(191); Ross
v. Evans, 30-206, 14+897; Witt v. St. P.

Todd v. Bcttingen, 102-260, 113+906.
69 Coit v. Waples, 1-134(110); Thomp
son v. Ellenz, 58-301, 59+-1023; Cook v.

etc. Ry., 35-404, 29+161; Sherwood v. Du-

Kittson, 68-474, 71+670.

luth, 40-22, 41+234.
- -H See Myrick v. Pierce, 5-65(47); Hulett v. Matteson, 12-349(227); Am. B. Co.
v. Kingdom P. Co., 71-363, 73+1089; West
Pub. Co. v. De La Mott, 104-174, 116+103.

55 Minn. D. Co. v. Johnson, 96-91, 104+
1149, 107+7/10; First U. Soc. v. Houliston,

96-342, 105+66.

See Robertson v. David-

son, 14-554(-422).

5* R. L. 1905 § 4359; Watier v. Buth, 87205, 91+756.

1" Ames v. Boland, 1-365(268); Rathbun
v. Moody, 4-364(273); Jones v. Minneapo-

lis, 20-491 (444); Darby v. Steele County,
109-258, 123+662. See Ames v. Miss. B.
Co., 8—467(417); Am. Ins. Co. v. Schroed-

"0 Becker v. Sandusky City Bank, 1-311
(243).
61 Daniels v. Willis, 7—374(295); State v.
Sawyer, 43-202, 45+155.
"2 Poehler v. Reese, 78-71, 80+847.

611l3abcock v. Banning, 3-191(123).
1“ Johnson v. Howard, 25-558.

65 Dols v. Baumhoefer, 28-387, 104420;
Thompson v. Haselton, 34-12, 24+199.

6" St. Anthony Falls Bank v. Graham, 67
318, 69+1077.

6'! Wright v. Robinson, 79-272, 82+632.
68 Everett v. Boyington, 29-264, 13+45;

Hall v. McCormick, 31-280, 17+620. '
W Warner v. Lockerby, 28-28, 8+879.
10 Hall v. Williams, 13—260(242).
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trial before the entry of judgment; “ by not making cross assiginncnts of error
on an appeal by the adverse party; 7'" or by making personal service of a sum
mons after a prior service had been set aside and an appeal taken.” By ac
quiescing in an appeal a party may be prevented from taking advantage of facts
which might otherwise estop the adverse party from appealing.“ Whether
a convict who seeks and accepts a commutation of his sentence by the board of
pardons thereby waives the right to appeal from the judgment of conviction is
an open question."

287a. Appeal pending another appea1—A party cannot take a second ap
peal from an order or judgment while a former valid appeal therefrom by him
is pending.Tu
288. Jurisdiction of lower court after appea1—After an appeal is perfected
the lower court, even where no stay bond is executed, cannot properly make any
order or render any decision affecting the order or judgment appealed from.’7
except to amend the same to the end that it may correctly express the original
intention of the court." The subject-matter of the appeal passes under the ex
clusive control of the appellate court. But while the lower court is not author
ized to act after an appeal with a stay bond, yet such action is not wholly void.
The lower court is not completely ousted of jurisdiction." The dismissal of an
appeal reinstates the case in the lower court.‘0 The trial court retains jurisdic
tion after an appeal to correct the record and settle and allow a case or bill of
exceptions.51
289. Judicial notice of records-The supreme court will take judicial no

tice oi its own records relating to prior proceedings in the same cause.‘2 As a
general rule it will not take notice of its records or proceedings in other causes.Isa
290. Court equally divided—When the members of the supreme court are
equally divided in opinion the judgment or order will be aﬁirmed.“
291. Frivolous appeals--The supreme court will not encourage appeals in
volving only triﬂing questions of pleading and practice. Pleadings should be
amended to conform to the rulings of the trial court whenever possible.“ Friv
olous appeals are discouraged.”
292. Suspension of proceedings-—Where proceedings on appeal were sus
pended at the request of both parties, it was held that there was no right to a
suspension for a particular length of time."
293. Application of statute to special pr0ceedings—The statute, except as
expressly provided, does not apply to special proceedings, but applies only to
orders and judgments in ordinary civil actions."
71 Schuek v. Hagar, 24-339.
12 State v. N. P. Ry., 99-280, 109+238,
1l0+9T5.

'18 Vcnncr r. G. N. Ry., 108-62, 12l+212.
74 Todd v. Bettingen, 102-260, 113+906.
75 State v. Corrivau, 93-38, 100+638.
T6 Cruzen v. Merchants S. Bank, 109-303,
123+666.
7'' MeArdle v. McArdle, 12-122(70); La
Crosse etc. Co. v. Reynolds, 12-213(135) ;

56-1117; Loveland v. Cooley, 59-259, 61+
138; U. S. Invest. Corp. v. Ulrickson, 84

14, 86+613.
81' Thornton v. Webb, 13-498 (457) ; Rippe
v. Chi. etc. Ry., 23-18; In re Rees, 39-401,
40+370 (district court); Hospes v. N. W.

etc. Co., 41-256, 43+180.
88 Caldwell v. Bruggerman, 8-286(252).
But see Mankato v. Mcagher. 17—265(243).
84 Wilson v. Jamison, 36-59, 29+88T; Nel

McMurph_v v. Walker, 20—3S2(33-4); Flo
berg v. Joslin, 75-75, 7 '/'+557 ; Bock v.
Sauk Center G. Co., 100-71, 110+257.

v. Corr-ivau, 93-38, 100+638.

W U. S. Invest. Corp. v. Ulrickson, 84-14,
86+613.

'35 Benton v. Schulte, 31-312, 17+621;
Cordill v. Minn. El. Co., 89-442. 95+306.

1" State v. Young, 44-76, 46+204; Briggs

5“ See Schuncman v. Tolman, 55-130, 88+
1103.

v. Shea, 48-218, 50+1037.

80 Pay v. Davidson, 13-523(491).
81 Pratt v. Pioneer Press Co., 32-217, 18+
836, 20-L87; Bahnsen v. Gilbert, 55-334,

son v. Mpls. etc. Ry., 41-131. 42+788;
Gran v. Spangenberg, 53-42, 544-933 ; State

81 Rice v. First Div. etc. Ry., 24-444.
‘*9 McNamara v. Minn. C. Ry., 12-388
(269); Conter v. St. P. etc. Ry., 24-313;
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VVHAT JUDGMENTS AND ORDERS APPEALABLE

294. Appeal from a judgment in the district court in an action com
menced in a lower court and appealed to the district court—Under the pro
vision of the statute allowing appeals in this class of cases it has been held that
an order of the probate court admitting a will to probate is a judgment within
the meaning of the statute and that an appeal lies to the supreme court from
the judgment of the district court affirming such order; " that a judgment in_
unlawful detainer proceedings is appealable; ”° that a judgment on an appeal
from the award of commissioners in condemnation proceedings is appealable.“
Where the law authorizes an appeal from a special tribunal to the district court
an appeal will ordinarily be allowed from that court to the supreme court with
out any express authorization.°'*’
295. Appeal from a judgment in an action commenced in the district
court—A judgment, to he appealable under the statute, must be the ﬁnal deter
mination of the rights of the parties in the action." It is unnecessary that it
should be on the merits and preclude the parties from bringing another action.
It is only necessary that it should be ﬁnal in the sense of terminating the par
ticular action. Judgments of dismissal are appealable as well as judgments
on the merits.“ Form is not controlling, and if an order is in etiect a ﬁnal
judgment, it is appealable as such.” On the other hand a judgment which is
such only in name is not appealable." Any decision or adjudication, by what
ever name it may be called, an order, or direction for judgment, or judgment,
which leaves necessary a further judgment in order to give the parties the relief
they are entitled to, and to terminate the action so far as the judgment may, is
not a ﬁnal judgment. In an action for partition the judgment provided for in
R. L. 1905 § 4398 is the ﬁnal judgment and upon appeal from it the judgment
provided for in R. L. 1905 § 4395 may be reviewed.07 In an action for the
foreclosure of a mortgage the only judgment now authorized is that provided

for in R. L. 1905 § 4488. There is no authority for the entry of a separate
personal judgment for a deﬁciency.08 It was formerly held that the “final de
cree” authorized by G. S. 1894 § 6066 was a ﬁnal judgment and appealable, but
that on an appeal from such judgment no error in the judgment directed under
G. S. 1894 § 6059 could be reviewed.” An appeal may be taken from a part
of a judgment.1 An appeal lies from a ﬁnal judgment regardless of whether
the action is legal or equitable in its nature.2 Under a special provision an
appeal lies from a judgment for taxes.3 Where condemnation proceedings are
brought into the district court for the assessment of damages they are deemed,

for the purpose of appeal, to have been commenced in that court and an appeal
Kooclriching Co. v. Franson, 91-404, 98+
98. Sec Ramsey County v. Stees, 27-14,

6+-401; Witt v. St. P. etc. Ry., 35-404, 29+
161.
89111 re Penniman, 20-245(220).

90 See Barker v. Walbridge, 14-469(351).
91 Witt v. St. P. etc. Ry., 35-404, 29+161.

'1 See Ramsey County v. Stees, 27-14, 6+
40]; Witt v. St. P. etc. Ry., 35-404, 29+
161 ; Moede v. Stearns County, 43-312, 45+

47+171; Lamprey v. St. P. etc. Ry., 86
509, 91+29.
114 Thorp v. Lorenz, 34-350, 25+712.

See

Van Vlissingen v. Oliver, 102-23T.113+383.
95 In re Penniman, 20—245(220); Lam
prey v. St. P. etc. Ry., 86-509, 91+29.
9" Deuel v. Hawks, 2—50(3T) ; Hawke v.
Deuel, 2-58(46).

97 Dobberstein v. Murphy, 44-526, 47+171.
98 Thompson v. Dale, 58-365, 59+-1086.
99 Dodge v. Allis, 27-376, 7+732. Sec

435.
'8 Chonteau v. Rice, 1-24(8); Deuel v.
Hawke, 2—50(37); Hawks v. Deuel, 2-58

Lamprey v. St. P. etc. Ry., 86-509. 91+29.

(46); Aycr v. Termatt, 8-96(71); Aetna
Ins. Co. v. Swift, 12—437(326); In re Pen

P. T. Co. v. Kittson, 84-493, 87+1O12.

niman, 20—245(220); Dodge v. Allis, 27

376, 7+-732; Dobberstein v. Murphy, 44-526,

1 Hall v. McCormick, 31-280, 1'7+620; St.
'2 Kern v. Chalfant, 7—487(393).
3 State v. Lockhart, 89-121, 9-H168;
State v. Dist. Ct., 93-177, 100+-889. See
State v. Griﬂith, 92-1, 98+1023.
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lies from a ﬁnal judgment.‘ The statute contemplates an appeal from a record.
The judgment must_be formally entered in the judgment book before an appeal
is taken. No appeal lies from a mere opinion, decision, or ﬁnding of the
court.5 No appeal lies from an order for judgment.‘ As regards appeal a
judgment ordered by the court, notwithstanding the verdict, stands on the same
footing with a judgment entered upon a verdict.’

The general statute does

not apply to judgments in special proceedings.‘ An appeal lies from a judg
ment in mandamus proceedings.’
'
296. Default judgments-—In this state an appeal lies from a default judg
ment without any preliminary application for relief in the trial court.10 It is
rarely advisable, however, to take such an appeal. In the ordinary course of
practice an application should ﬁrst be made to the trial court to open the de
fault, and if this is not done, the appellate court will sustain the judgment if
possible.n On an appeal from a default judgment the sufficiency of the com
plaint may be questioned, but every intendment will be indulged in its favor."
It is of course permissible on such an appeal to raise the objection that the court
is without jurisdiction of the subject-matter of the action." A judgment by
default entered upon a void service of summons is a nullity and an appeal lies
to set it aside.“ An appeal from a default judgment carries up only the judg
ment roll and the review is limited to matters appearing thereon.“ Error 01'
the clerk in the taxation of costs cannot be reviewed unless an appeal was taken
to the court below." In an early case it was held that error of the clerk in en
tering judgment upon insufficient proof of personal service could not be re
viewed on such an appeal.H This case has never been explicitly overruled, but
it is inconsistent with later cases.18

It is now the general rule that the action of

the clerk in entering a default judgment is to be taken as the action of the court
4Witt v. St. P. etc. Ry., 35-404, 29+161.
5Von Glahn v. Sommer, 11-203(132) ;
Hodgins v. Heaney, 15-185(142) ; Wilson v.
Bell, 17-61 (40); Thompson v. Howe, 21-1;
Johnson v. N. P. etc. Ry., 39-30, 38+-804;
Child v. Morgan, 51-116, 52+1127; Darby
v. Steele County, 109-258, 123+662.
6Westervelt v. King, 4—320(236); Amen

v. Miss. B. Co., 8-467(417); Lamb v.
McCanna, 14-513(385); Rogers v. Hol
yoke. 14—514(387); Hodgins v. Heaney,
15-185(142); Searles v. Thompson, 18
316(285); Ryan v. Kranz, 25-362; Lang

don v. Thompson, 25-509; Chesterson v.
Mnnson, 26-303, 3+695; Croft v. Miller,
26-317, 4H5; Felber v. Southern Minn.
Ry., 28-156, 9+635; Shepard v. Pettit, 30

119, 14+511; Herrick v. Butler, 30-156, 14+
794; State v. Bechdel, 38-278, 37+338;
Johnson v. N. P. etc. Ry., 39-30, 38+804;
U. S. etc. Co. v. Ahrens, 50-332, 52+898;
Child v. Morgan, 51-116, 52+1127; St. An
thony Falls Bank v. Graham, 67-318, 69+
1077; Oelschlegel v. Chi. etc. Ry., 71-50,

73+631: Fulton v. Andrea, 72-99, 75+4;
Gottstein v. St. Jean, 79-232, 82+311;
Sanderson v. N. P. Ry., 88-162, 92+542;
Prahl v. Brown County, 104-227, 116+483;
Nikannis Co. v. Duluth, 108-83, 121+212;
Wolf v. State Board, 108-523. 121+395.
1 De Blois v. G. N. Ry., 71-45, 73+637.
B Koochiching Co. v. Franson, 91-404, 98+
98.
9 State v. McKellar, 92-242, 99+S07.

1°Karns v. Kunkle, 2-313(268); Master

son v. Le Claire, 4-163(l08); Hollinshead
v. Von Glahn, 4-190(131); Reynolds v.
La Crosse etc. Co., 10-178(144); Kennedy
v. Williams, 11-314(219); Smith v. Den
nett, 15-81(59); Skillman v. Greenwood,

15-102(77) ; Grant v. Schmidt, 22-1; Kee
gan v. Peterson, 24-1; White v. Iltis, 24
43; Brown v. Brown, 28-501, 11+64; Jen

sen v. Crevier, 33-372, 23+541; Dillon v.
Porter, 36-341, 311-56; Hersey v. Walsh,

38-521. 38+613; Doud v. Duluth M. Co.,
55-53, 56+463; Northern T. Co. v. Markell,
61-271, 63+735; Northern '1‘. Co. v. Albert
Lea College, 68-112, 71+9.

11 Karns v. Kunkle, 2—313(268); Hollins~
head v. Von Glahn, 4-190(131); Smith v.
Dennett, 15-81(59).
11’ Karns v. Kunkle, 2-313(268); Kenne

dy v. Williams, 11-314(219); Smith v.
Dennett, 15-81(59); Northern T. Co. v.

Markell, 61-271, 63+735.
13 R. L. 1905 § 4129.
14 Sullivan v. La Crosse etc. Co., 10-386
(308). See Mastcrson v. Le Claire, 4-163
(108).
15Kcegan v. Peterson, 24-1; Brown v.
Brown, 28-501, 11+64; Northern T. Co. v.

Albert Lea College, 68-112, 71+9.
1“ Jensen v. Crevicr. 33-372, 23+541.
17 Mastcrson v. Le Claire, 4-163(108).

1’z Kipp v. Fullerton, 4—473(366); Rey
nolds v. La. Crossc etc. C/0.. 10—178(144).
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and reviewable as such." It has been held, overruling a long line of earlier
cases, that an error of the clerk in assessing damages may be reviewed on an
appeal from a default judgment?° Where, on a motion for judgment in the
district court, the order therefor is made on default, an appeal from the judg
ment will not avail until an application for relief has been made to the court
granting the order.21
297. Appeal from orders relating to provisional and ancillary reme
dies—The statute provides for an appeal from an order granting or refusing
a provisional remedy, or which grants, refuses, dissolves, or refuses to dissolve

an injunction, or an order vacating or sustaining an attachment.22 Under this
provision of the statute the following orders have been held appealable: an
order vacating an attachment; 2‘ an order refusing to vacate an attachment; 2‘
an order modifying an injunction and suspending its operation in part; 2‘ an
order refusing to appoint a receiver; 2° an order appointing a receiver; 2’ an
order vacating the appointment of a receiver; 2” and an order, made after a

hearing, granting a temporary injunction.“ The following orders have been
held not appealable under this provision: an ex parte order granting an in
junction; 8° and an order granting or refusing an inspection of documents.81
298. Appeal from orders involving the merits—a. In general—The stat
ute provides for an appeal from an order involving the merits of the action or
some part thereof.“2 This remarkably liberal provision has been made a veri
table stalking-horse behind which appeals from all kinds of intermediate orders
have crept into the supreme court, causing vexatious delays in the trial of ac
tions on the merits.83 Inasmuch as any intermediate order involving the
merits may be reviewed on an appeal from the ﬁnal judgment, this provision
ought to be very strictly construed.

An order involving the merits is one which

determines “the strict legal rights of the parties as contradistinguished from
those more questions of practice which every court regulates for itself, and from
all matters which depend upon the discretion or favor of the court.” 3‘ It
“must be decisive of the question involved, or of some strictly legal right of the
party appealing. An order which leaves the point involved still pending be
fore the court, and undetermined, cannot be said to involve the merits or affect

a substantial right." 3‘

To be appealable under this provision the order should

be, in its effect, in the nature of a ﬁnal judgment in the action, or at least a

ﬁnal determination of some material question involved therein.
1' Kipp v. Fullerton, 4-473(366); Rey
nolds v. La Crosse etc. Co., 10-178(144);
Skillman v. Greenwood, 15—102(77); Dil

lon v. Porter, 36-341, 31+56; Hersey v.
Walsh, 38-521, 38+613.
20 Reynolds v. La Crosse etc. Co., 10-178
(144) (overruling Babcock v. Sanborn, 3
141(86); Milwain v. Sanford, 3—147(92);
Willoughby v. Stanton, 3-150(94) ; Slaugh

ter v. Nininger, 3-150(95); Daniels v.
Harris, 4-169( 114); Daniels v. Allen, 4

170(1]5); Daniels v. Wainwright, 4-171,
116).
21 Gederholm v. Davies, 59-1, 60-P676.
22 R. L. 1905 § 4365(2).
23 Davidson v. Owens, 5-69(50); Gale v.
Seifert, 39-171, 39+69. See State v. Dist.
Ct., 52-283, 53+1157.

24 Ely v. Titus, 14-125(93); Thomas v.
Craig, 60-501, 62+1133.
25 Weaver v. Miss. etc. Co., 30-477, 16+
269.

It must be

” Grant v. Webb, 21-39.
2" State v. Egan, 62-280, 64+813.
28 Folsom v. Evans, 5-418(338).
29 Fuller v. Schutz, 88-372, 93+118.
80 State v. Dist. Ct., 52-283, 53+1157 ;
Fuller v. Sehutz, 88-372, 93+118; West P.
Co. v. De La. Mott, 104-174, 116+103.
31 Harris v. Richardson, 92-353, 100+92.
82 R. L. 1905 § 4365(3).
88 Bond v. Welcome, 61-43, 63+3.

84 Chouteau v. Parker, 2—118(95); Star
buck v. Dunklee, 10-168(136); Piper v.
Johnston, 12-60(27); Holmes v. Campbell,

13-66(58); Chisago County v. St. P. etc.
Ry., 27-109, 6+454; Nat. Albany Ex. Bank
v. Cargill, 39-477, 40+570; Plano Mfg. Co.
v. Kaufert, 86-13, 89+1124.
85 McMahon v. Davidson, 12—357(232);
Nat. Albany Ex. Bank v. Cargill, 39-477,
401-570; Mpls. T. Co. v. Menage, 66-447,

69+224.
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something more than a mere ruling or intermediate order made in the course
of the trial on a question of procedure. To allow an appeal in such cases would
make the delay and expense of litigation intolerable."
b. Orders held appealablc-—Under this provision of the statute the following
orders have been held appealable: an order striking out a pleading or a portion
of a pleading for any cause; 3’ an order vacating a judgment on default and
granting defendant leave to answer; " an order setting aside a stipulation of
counsel for a dismissal; 3“ an order setting aside a stipulation as to the facts of
a case; ‘° an order refusing to vacate an unauthorized judgmentz‘1 an order
setting aside a judgment in proceedings to enforce the payment of taxes ; " an
order allowing counsel fees after judgment in a divorce case; “ an order deny
ing a motion to strike from the ﬁles a settled case or bill of exceptions for ir
regularities in the settlement thereof; “ an order of the district court, vacating

its previous order, affirming on the merits an order of the probate court refusing
to vacate its order allowing the account of a guardian; “ an order granting at
torney’s fees in divorce proceedings; “ an order striking a cause from the cal
endar on the ground that it has been transferred to another court and the va
lidity of the attempted removal is disputed; " an order of sale and an order of
conﬁrmation in proceedings winding up an insolvent corporation;“ an order
after judgment allowing an amendment of the complaint and directing certain
issues to be placed on the calendar for trial; “ an order denying the motion of
the defendant, appearing specially for that purpose, to set aside the service of
summons upon him; 5° an order denying a motion to modify a judgment; “
and an order denying a motion to discharge a garnishee and to dismiss the ac
tion for want of jurisdiction.52
0. Orders‘ held not appealab!e—The following orders have been held not ap
pealable under this provision: an order denying a motion on the trial for judg
ment on the pleadings; ‘*3 an order directing a compulsory reference ; M an or

der refusing to strike out a pleading; ‘5 an order denying a motion to make a
pleading more deﬁnite and certain; “ an order denying a motion to change the
place of trial; 5" an order vacating a. prior order vacating a judgment; ‘8 an

order denying a motion to set aside a complaint on the ground that it does not
conform to the notice in the summons; 5° an order modifying a prior order
M Hulett

v.

Matteson,

12—349(227);

Minn. C. Ry. v. Peterson, 31-42, 16+456;
Am. B. Co. v. Kingdom P. Co., 71-363, 73+

1089; State v. O’Brien, 83-6, 85+1135;
Harris v. Richardson, 92-353, 100+92; West

P. Co. v. De La Mott, 104-174, 116+103.
31 Wolf v. Banning, 3-202(133); Star
buck v. Dunklee, 10—168(136); Kingsley v.
Gilman, 12—515(425); Brisbin v. Am. Ex.
Co., 15-43(25); Harlan v. St. P. etc. Ry.,
31-427, 18+147; Vermilye v. Vermilye, 32
499, 1S+832; Lovering v. Webb, 108-201,
120-H588.

88 Holmes v. Campbell, 13-66(58); Peo
ple’s Ice Co. v. Schlenker, 50-1, 52+219.
8" Rogers v. Greenwood, 14-333(256).

4° Bingham v. Winona County, 6-136
(82). But see Sunvold v. Melby, 82-544,
85+549.
H Piper v. Johnston, 12-60(27).
4'2 Chisago County v. St. P. & D. Ry., 27
109, 6+454.
43 Wagner v. Wagner, 34-441, 26+450. See
Schuster v. Schuster, 84-403, 87+1014.

~14 Baxter v. Coughlin, 80-322, 83+190.

45 Levi v. Longini, 82-324, 8-H1017, 86+
333.
1Wtlclmster v. Schustcr, 84-403, 87+1014.
41’ Chadbourne v. Reed, 83-447, 861-415.
" Hospes v. N. W. etc. Co., 41-256, 43+

180.
49 North v. VVebster, 36-99. 30+429.

5" Plano Mfg. Co. v. Kaufert, 86-13, 89+
1124.
M Halvorsen v. Orinoco 1\[. Co., 89-470,

95+320.
-’-2 Krahve v. Roy, 98-141, 107+966.
-'13 McMahon v. Davidson, 12-357(232).
-‘N Bond v. Welcome. 61-43, 63+3.
51‘ Rice v. First Div. etc. R_v., 24-447;

Vermilye v. Vermilye, 32-499. 18+832; Ex
ley v. Berryhill, 36-117. 30+436; Nat. Al
bany Ex. Bank v. (Targill, 39-477, 40+570.
56 Am. B. Co. v. Kingdom P. Co., 71-363,
73+10-S9; State v. ()’Bricn, 83-6, 85+1135.
57 Mayall v. Burke. 10-285(224); Car

penter v. (‘omfort, 22-539; Allis v. White,
59-97, 60+809.
M State v. Crosley Park Land Co., 63-205,
65+268.
5" Sibley County v. Young, 21-335.
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granting a new trial; "° an order denying a motion to strike out and dismiss
objections ﬁled to the allowance of the account of a trustee; “ an order refusing

an application to intervene; "2 an order refusing to dismiss an appeal;‘"" an
order appointing a committee in proceedings to condemn land for the purpose
of enlarging a cemetery; ‘" an order denying a motion to afﬁrm an order of the

probate court; “*5 an order granting or denying an inspection of documents; “"
and an order denying a motion to dismiss an appeal from the award of com
missioners in condemnation pmceedings.‘"
299. Appeal from an order sustaining or overruling a demurrer-—The
statute provides for an appeal from an order sustaining or overruling a demur
rcr." Prior to 1861 no appeal was allowed from such an order." Laws 1861
c. 21 authorized an appeal from any order made on a demurrer.'m This provi
sion was not included in the Revision of 1866. Our present statute was en
acted in 1867.71 Of course the right to appeal from an order sustaining or
overruling a demurrer does not cut off the right to appeal ~from a judgment en

tered on a demurrer. A party has an option either to appeal from the order
made on the demurrer, or to wait until a judgment is entered thereon and then
appeal from the judgment. On the appeal from the judgment the order made
on the demurrer may be reviewed as an intermediate order involving the merits.
But a party cannot appeal from the order and judgment at the same time "

and of course if an appeal is taken from the order the decision thereon is con
clusive on a subsequent appeal from the judgment. I11 our practice the appeal
is almost uniformly taken from the order. An order striking out a demurrer
as frivolous has always been treated as appealable in this state," but it has ap
parently never been decided whether it is appealable by virtue of this or the
third subdivision of the statute. The statute does not apply to a criminal ac
tion.H When a party by leave of court withdraws his demurrer and pleads
over he is l1eld to waive objection to the decision on demurrer." So, also, by
amending his pleading after demurrer a party is held to waive his objection.m
The failure of a party demurring to appear at the hearing below does not pre
vent him from being heard on appeal." Where a demurrer based on two
grounds is sustained upon one of them, the court holding the other not good.
the demurrant cannot appeal." Unless the decision on demurrer is practically
decisive of his cause of action under any complaint which the facts would war
rant, it is ordinarily advisable for the plaintiff to amend his complaint to con
form to the views of the court rather than to appeal.79
300. Appeal from orders granting or denying a new tria1—The statute
provides for an appeal from an order granting or refusing a new trial.“ Be
fore the enactment of this provision it was held that such orders were not ap

pealable.S1

A new trial means a retrial of issues of facts as distinguished from

6° Chouteau v. Parker, 2—118(95).
G1Mpls. '1‘. Co. v. Menage, 66-447, 69+
224.
as Bennett v. Whitcomb, 25-148.

"3 Rabitte v. Nathan, 22-266.
M Forest C. Assn. v. Constans, 70-436,
73+153.
“-5 McGinty v. Kelley, 85-117, 88+-130.
M Harris v. Richardson, 92-353, 100+92.
6'! Minn. C. By. v. Peterson, 31-42, 16+456.
68 R. L. 1905 § 4365(4).
“° Cummings v. Heard, 2-34(25) ; Sons of
Temperance v. Brown, 9-151(141). See
Hawks v. Deue], 2-58(46).
T°Sons of Temperance v. Brown, 9-151

(141).
TI Laws 1867 c. 63.

T2 Hatch v. Schusler, 46-207, 48+782.
'13 Hatch

v.

Schusler,

46-207,

48+782;

Friesenhahn v. Merrill, 52-55, 53+1024;
Olsen v. Cloquet L. Co., 61-17, 63+95.
‘N State v. Abrisch, 42-202, 43+1115.

7-" Coit v. Waples, 1-134(110); Thompson
v. Ellenz, 58-301, 59+1023; Cook v. Kitt
son. 68-474, 714-670.

W Becker v. Sandusky City Bank, 1-311
(243).
T? Hall v. Williams, 13-260(242).
7-“ Com. Ins. Co. v. Pierro, 6-569(404).
7” Benton v. Schulte, 31-312, 17+-621.
81‘ R. L. 1905 § 4365(4).
M Choutoau v. Rice, 1-121(97); Dufolt v.
German, 1—301(234).
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issues of law and hence an order denying a motion to vacate an order sustain
ing a demurrer and for a new trial on the demurrer is not appealable as an order
denying a new trial.82 When an action is tried by the court without a jury a
party may move for a new trial and from the order made on the motion an ap
peal lies to the supreme court.“-1 So also an appeal lies from an order of the
district court granting or denying a motion for a new trial after a trial by a
referee.“ An order refusing to vacate an order denying a new trial is not
appealable.85 An order granting or denying a new trial is appealable though
made after the entry of judgment." As the law formerly stood an order of the
court was necessary to give a party a second trial of right in an action of eject
ment and such order was held appcalable."1 A mere pro forma order denying
a new trial is not appealable.S8 An order granting or denying a new trial un
der R. L. 1905 § 4160 is appealablc." An order modifying a prior order
granting a new trial is not appealable.‘° A refusal to entertain a motion for a
new trial is in effect a denial of such a motion and appealable as such.‘1 An
order denying a blended motion for judgment notwithstanding the ﬁndings or
for a new trial in a case tried by the court without a jury is appealable."2 When
a cause has been called for trial on issues of fact, any order or ruling there
after made, such as ordering judgment on the pleadings, which it is claimed
prevented a party from having a fair trial of such issues. constitutes a ground
for a motion for a new trial, and an order granting or refusing such motion is
appealable.“
301. Appeal from order determining action and preventing a judgment
-—The statute provides for an appeal from an order, which, in effect, determines
the action, and prevents a judgment from which an appeal might be taken."
The following orders have been held appealable under this provision: an order
vacating a prior order setting aside a judgment, the second order being made
after the time to appeal from the judgment had expired; '5 an order dismissing
an appeal from an order of town supervisors laying out a highway and from
their award of damages; " an order discharging a garnishee ; '7 an order in in
solvency proceedings setting aside insurance money as exempt; " an order
denying the petition of a creditor in insolvency proceedings to be permitted to
ﬁle his claim for allowance after the time limited; " an order for judgment

without proof, upon a demurrer in an equitable action being overruled; 1 an
order dismissing an appeal from a justice court; 2 an order setting aside a
former order dismissing an action and reinstating the case on the calendar;‘‘
and an order striking out a pleading.‘ The following orders have been held
not appealable under this provision: an order dismissing an action before trial
on the application of the plaintiﬁ; “ an order dismissing an appeal from a jus
82 Dodge v. Bel], 37-382, 34+739.
89 Chittenden v. G. A. Bank, 27-143, 6+
773; Ashton v. Thompson, 28-330, 9+876.
84 Thayer v. Barney, 12-502(406).
85 Little v. Leighton, 46-201, 48+778.
E0 Humphrey

v.

Havens,

9—318(301);

Schuek v. Hagar, 24-339.
8'! Howes v. Gillett, 10—397(316).
88 Johnson v. Howard, 25-558.
8" Shcﬁield v. Mullin, 28-251, 9+756.
9° Choutean ". Parker, 2—118(95).

"1 Ashton v. Thompson, 28-330. 9+8T6;
.\IcCord v. Knowlton, 76-391, 79+397.
"2 Noble v. G. N. Ry., 89-147, 9-H434;
Young v. Grieb, 95-396, 104+131.

93H'me v. Myrick, 60-518, 62+1125.
94 R. L. 1905 § 4365(5).

9-'~ Marty v. Ahl, 5-27(14).

9° Haven v. Orton, 37--445, 35+264; Burk
leo v. Baytown, 108-224, 120+526.
97 McConnell v. Rakness, 41-3, 42+539;
Cummings v. Edwards, 95-118, 103+709.

‘J5 In re How, 59-415, 61+456.
"0 Richter v. Merchants Nat. Bank, 65

237, 67+995.
1 Dcuel v. Hawke, 2-50(37).
2Ross v. Evans, 30-206, 14+897

ruled by statute).

(over

See Graham v. Conrad,

66-470, 69-+215; Taylor v. Red Lake Falls

L. Co., 81-492, 84+301.
8 Picciano v. Duluth etc. Ry., 102-21,
112+885.
4Lovering v. Webb, 108-201, 120#(SS.
5 Jones v. Rahilly, 16—177(1-55).
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tice court; '‘ an order denying a motion to dismiss an appeal from the probate
court; 7 an order appointing a committee in proceedings to condemn land for
the purpose of enlarging a cemetery under G. S. 1894 § 3096; ' an order deny
ing a motion to set aside the report of commissioners in condemnation proceedings ; 9 an order denying a motion to set aside a complaint on the ground that
it does not conform to the notice in the summons; 1° an order denying a motion
to afﬁrm an order of the probate court allowing the account of an executor; “
an order refusing to strike a cause from the calendar; " an order denying the
motion of the defendant appearing specially for that purpose, to set aside the
service of summons upon him.13

302. Appeal from ﬁnal orders in special proceedings-a. In general
The statute provides for an appeal from a ﬁnal order affecting a substantial
right, made in a special proceeding, or upon a summary application in an action
after judgment.“ A mere interlocutory or administrative order is not a
“ﬁnal” order.Us A ﬁnal order is one thatends a proceeding so far as the court
making it is concerned.‘n The phrase “special proceeding” is a generic term
for all civil remedies in courts of justice which are not ordinary actions." A
judgment in a special proceeding may be regarded as an “order” within the
statute.“
b. Orders held appealable--The following orders have been held appealable
under this provision: an order granting leave to issue execution after the statu
tory time; “ an order made upon a disclosure in proceedings supplementary to
execution, directing the assignment of certain claims belonging to the judgment
debtor and appointing a receiver to collect the same; 2° an order directing a
sheriff to pay over certain moneys collected by him on execution; 2‘ an order
appointing a receiver under the insolvency law of 1881; 22 an order directing a
receiver to distribute the proceeds of the estate of an insolvent equally among
all his creditors and setting aside the liens of attaching and execution credit
ors; 2’ an order in insolvency proceedings dismissing a petition; 2‘ an order
denying a motion to correct a judgment entered by the clerk and not conform
ing to the ﬁndings; 2‘ an order in proceedings for contempt other than crimi
nal; 2“ an order vacating an e.\'ecution sale of real estate, the certiﬁcate and

sheriffs return; 2‘ an order dismissing a motion to compel an entry of satis
faction of a judgment; 28 an order discharging a person on habeas corpus; '-’°
an order vacating an order discharging a person on habeas corpus; 3° an order
°Graham v. Conrad, 66-470, 69+215.

7 Rabitte v. Nathan, 22-266; Kelly v.
Hopkins, 72-258, 75+374.
8 Forest C. Assn. v. Constans, 70-436, 73+
153.

'

DFletcher v. Chi. etc. Ry., 67-339, 69+
1085.

1" Sibley County v. Young, 21-335.
11 MeGinty v. Kelley, 85-117, 88+43O.
1'2 Chadbonrne v. Reed, 83-447, 86+415.
18 Plano Mfg. Co. v. Kaufert, 86-13, 89+
1124.

14 R. L. 1905 § 4365(7).
15 Brown v. Minn. T. M. Co., 44-322, 46+

560.
16 Rondeau v. Beaumette, 4-224(163).

1'' Sehuster v. Schuster, 84-403, ST+1014.
18 Koochiching Co. v. Franson, 91-404,
98+98.
19 Entrop v. Williams, 11-381 (276).
20 Knight v. Nash, 22-452.

'-'1 Coykendall v. Way, 29-162, 12+452.

‘I2 In re Graeﬁ‘, 30-358, 16+395; In re
Jones, 33-405, 23+835. See Brown v. Minn.
T. M. Co., 44-322, 46+560.
=3 State v. Severance, 29-269, 13+48. See
Brown v. Minn. T. M. Co., 44-322, 46+560.
24 In re Harrison, 46-331, 48+1132.
25 Nell v. Dayton, 47-257, 49+981.
20 Register v. State, 8-214(185); Sem
row v. Semrow, 26-9, 46+-446; Papke v.
Papke, 30-260, 15+117; Menage v. Lust
ﬁeld, 30-487, 16+398; In re Fanning. 40-4,
4]+1076; State v. Leftwich, 41-42. 42+
598; State v. Willis, 61-120, 63+-169; Dep
pe v. Ford, 89-253, 94+679.
21 Tillman v. Jackson, 1-183(157) ; Hutch
ins v. Carver County, 16-13(1).
28 Ives v. Phelps, 16-451(407).

21' State v. Buckham, 29-462, 13+902.
30 State v. Hill, 10-63 (45).
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allowing a peremptory writ of mandamus; “ an order directing a sheriff who
has possession of warrants by virtue of replevin proceedings to turn them over
to a receiver in another action; " an order denying a motion to open a tax judg
ment ; '“ an order denying a motion to vacate a judgment of divorce and to al
low defendant to answer; 3‘ an order denying an application to vacate a judg
ment rendered against a party after his deceasc : “' an order made on a motion to
correct a judgment entered by the clerk on insufficient evidence of personal
service of summons;“ an order appointing or refusing to appoint a receiver
in proceedings supplementary to execution ; 3’ an order in condemnation pro
ceedings dismissing an appeal from the award of the commissioners: " an order
on disclosure in proceedings supplementary to execution directing the payment
of money by the judgment debtor; " an order setting apart to the insolvent, in
insolvency proceedings, insurance money exempt by law; ‘° an order denying a
new trial in condemnation proceedings; “ an order setting aside a judgment in
proceedings to enforce the payment of taxes ;‘2 an order in proceedings on

cert-iorari quashing the proceedings of county commissioners in forming a new
school district;‘a an order relating to bastardy proceedings, denying the de
fendant’s application for his discharge; “ an order granting attorneys’ fees in
divorce proceedings; *"’ an order permitting creditors of an insolvent to share
in his estate without ﬁling releases of their debts;“ an order discharging a
garnishee after examination; " an order of sale and an order conﬁrming a sale
in proceedings winding up an insolvent corporation ; " an order assessing stock
holders in proceedings under chapter 76, G. S. 1894;" an order allowing
claims of creditors in proceedings under chapter 76, G. S. 189-1;so an order

denying a motion to modify a judgment; ‘" and a judgment vacating a plat."2
c. Orders held not appeaIuble——The following orders have been held not ap
pealable under this provision :> an order to appear and answer and of reference
in proceedings supplementary to execution; " an order refusing an application
to intervene; 5‘ an order denying a motion to strike out and dismiss objections

ﬁled to the allowance of the account of a trustee; 5‘ an order denying a motion
to set aside the report of commissioners in condemnation proceedings; “ an

order appointing a committee in proceedings to condemn land for the purpose
of a cemetery; "7 an order denying a motion to dismiss an appeal from the pro

bate court; -"8 an order dismissing an appeal from the award of water commis
81 State v. Webber, 31-211, 17+339 (over-

45 Schuster v. Schustcr. 84-403, 87+10l4.

ruled, State v. Copeland, 74-371, 77+221).
32 Elwell v. Goodnow, 71-390, 73+1095.
33 Aitkin County v. Morrison, 25-295. See
Chisago County v. St. P. 8: D. Ry., 27-109,

48 Ekberg v. Schloss, 62-427, 64+922.
41 McConnell v. Rakness, 41-3, 42+539.
'8 Hospes v. N. W. etc. Co., 41-256, 43+
180.

tie-15-1.

49 London etc. Co. v. St. Paul etc. Co., 84

M Young v. Young, 17—181(153).
$5 Stocking v. Hanson, 22-542.
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sioners; ""’ an order granting a new trial in condemnation proceedings;°° an
order denying a motion to dismiss a petition under the statute relating to dams
and mills;"1 an order appointing commissioners in condemnation proceed
ings; " an order refusing to dismiss an appeal from the probate court;“8 an
order denying a motion to aﬂirm an order of the probate court allowing the ac
count of an executor; °‘ an order vacating a previous order of dismissal in in
solvency proceedings; '" an order denying a motion for a new trial, after the
entry of judgment in proceedings to enforce the collection of assessments for
local improvements under the charter of the city of St. Paul; M an administra
tive order in an action to wind up a corporation."
803. Ex parte orders—As a general rule no appeal lies from an ex parte
order. To allow an appeal from such orders would violate the fundamental
principle of appellate procedure that the appellate court should only review
‘ questions already considered and determined by the lower court on the merits.
The law attaches much importance to the hearing of both the interested parties.
not only as a matter of right to them but as an aid to courts in the determina
tion of matters brought before them. It is ordinarily to be supposed that a
court which may have acted inconsiderately or erroneously upon an ex parte
application would perceive and correct its error if the adverse party were heard.
It is well understood, as a matter of practice, that a judge granting an ex parte
order does not ordinarily pass upon and determine the point involved. If it
is considered that the order was improvidently granted, a motion is made to
the court to vacate it and on such motion both parties are heard and a deliberate
judgment of the court obtained, from which an appeal may lie; until such hear
ing and decision there is no ground for an appeal, for no question has been de
cided. 'l‘o sooner present the question to the supreme court would not be to
ask it to afﬁrm or reverse the judgment or order of the lower court but to pass
upon a question not decided in that court. Such a practice would be contrary
to the obvious design of our laws. It would work injustice to the lower court,
indicating error where there had been no deliberate judgment or decision of the
question. It would also encourage vexatious and dilatory appeals to the injury
of suitors and the community.“
304. Orders vacating non-appealable orders-—A non-appealable order
cannot be carried to the supreme court for review on the merits by means of an
appeal from an order granting or refusing a motion to vacate such order. That
which cannot be done directly cannot be done indirectly.“
305. Appeal from order as amended—Where, after an appeal is taken from
an order granting a new trial, the case is remanded to the trial court in order
that an application may be made to have the order amended so that it will state
the ground upon which it was made, and the order is amended, and the records

of the proceedings duly returned to the supreme court, the appeal is from the
order as an1endedF°
306. Appeals from orders and judgments in supplementary proceed
ings~—' ‘he statute ‘provides for an appeal from an order or judgment in supple
5" Gurney v. St. Paul, 36-163, 30+661.
‘*0 McNamara v. Minn. G. Ry., 12-388
(269). But see Witt v. St. P. etc. Ry., 35

560.
0‘? Hoffman v. Mann, 11-36-l(262) ; Schur

07 Brown v. Minn. T. M. Co., 44-322, 46+

404, 29+161.

mcier v. First Div. etc. Ry., 12-351(228);

M Turner v. Holleran, 11-253(168).
"2 Duluth Transfer Ry. v. Duluth Term
inal Ry., 81-62, 83+497.
'3 Kelly v. Hopkins, 72-258, 75+374.
H McGinty v. Kelley, 85-117, 88+430.
6-1 1n re Studdart, 30-553, 16+452.
M St. Paul v. Rogers, 22-492.

McNamara v. Minn. C. Ry., 12—388(269);
State v. Dist. Ct., 52-283. 53+115T; Fuller
v. Schutz, 88-372, 93+118; Sundberg v.
Goar, 92-143, 99+638; West Pub. Co. v.

Dc La Mott, 104-174, 1I6+103.
W Brown v. Minn. T. M. Co., 44-322. 46
560; Lockwood v. Bock, 46-73, 48+458.
10 Powers v. Delehunt, 105-334. 117603.
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mentary proceedings." An order requiring a judgment debtor to appear for
examination is not appealable.n There seems no need of this subdivision of
the statute. Orders in supplementary proceedings are appealable under the
seventh subdivision."
307. Tax proceedings—'1‘he orders and judgments of the district court in
tax proceedings are now appealable as in ordinary civil actions." Formerly
the exclusive mode of securing a review by the supreme court was by certifying
-questions to it and by certiorari.
308. General list of appealable orders—' ‘he following orders have been
held appealable: granting or denying a new trial; "' granting or denying, dis
solving or refusing to dissolve, an injunction; " vacating or refusing to vacate
an attachment; " sustaining or overruling a demurrer; " in insolvency pro
ceedings; 1' in condemnation proceedings; 8° in civil contempt proceedings; “
in proceedings to wind up corporations; “ in garnishment proceedings; " in
habeas corpus proceedings; 8‘ in supplementary proceedings; " for judgment
notwithstanding the verdict under the statute; 8'’ opening a default judgment ;"
striking out a p1eading;" refusing to vacate an unauthorized judgment; ”
setting aside a tax judgment; °° denying motion to correct judgment entered
by clerk ;“1 appointing a receiver in foreclosure proceedings ;" refusing to
appoint a receiver; " vacating the appointment of a receiver; “ directing a
sheriff to deliver property levied on to a receiver in insolvency; ” directing a
sheriff to deliver property taken in replevin to a receiver; “ refusing to strike
settled case from ﬁles;°1 setting aside a stipulation for a dismissal; ” setting
aside a stipulation as to the facts of a case; "9 allowing or disallowing counsel
fees in divorce proceedings; ‘ directing a sheriff to pay over money; 2 refusing
71 R. L. 1905 § 4365(6).
7'-’ Rondeau

v.

Beaumette,

83 McConnell v. Ralrness, 41-3, 42+539;
4—224(163);

West Pub. Co. v. De La Mott, 104-174,
116+103.
"'3 See Knight v. Nash, 22-452 (order ap

Cummings v. Edwards, 95-118, 103+709.
See § 3979.

74 R. L. 1905 § 921; State v. Lockhart,
89-121, 94-+168; State v. Griﬁith, 92-1, 98+

84 R. L. 1905 § 4601. See § 4142.
95 Knight v. Nash. 22-452; Christensen v.
Tostevin, 51-230, 53+461. See West Pub.
Co. v. De La Mott, 104-174, 116+103.
86 See § 5084.
1" Holmes v. Campbell. 13-66(58); Peo
p1e’s Ice Co. v. Schleuker. 50-1, 52+219.

1023; State v. Dist. Ct., 93-177, 100+8-‘$9.
7-'1 See § 300.
70 See § 297.
11’ Id.

85 Wolf v. Banning, 3—202(133) ; Starbuck
v. Dunklee, 10—16S(136); Kingsley v. Gil
msn, 12-515(425); Brisbin v. Am. Ex. Co.,
15-43(25); Harlan v. St. P. etc. Ry., 31

7" See § 299.
T0 In re Graeﬂ’. 30-358, 16+395; In re
Jones, 33-405, 23+835; In re Harrison, 46

427, 181-147; Vermilye v. Vermilye, 32-499,
18-832, 21+736; Floody v. Chi. etc. Ry.,
104-132. 116-111; Lovering v. Webb, 108
201. 120+6S8.
99 Piper v. Johnston. 12-60(27).
"0 Chisngo County v. St. P. & D. Ry., 27
109. 6+454.
X" Nell v. Dayton, 47-257, 49+981.

pointing receiver); Christensen v. Teste

vin, 51-230, 53+461' (order directing _judg~
ment debtor to pay over money).

331, 4s+n32; In re How, 59415, 61+456;
Ekberg v. Schloss, 62-427, 64+922; Rich
ter v. Mcrchants’ Nat. Bank, 65-237, 67+
995.
8° Minn V. Ry. v. Doran, 15-230(179);
Warren v. First Div. etc. Ry., 18-384-(345) ;
Conter v. St. P. etc. Ry., 24-313; In re St.
P. ctc. Ry., 34-227, 25+345. See Duluth T.
Ry. v. Duluth Ter. Ry., 81-62, 73+497.
81 Register v. State, 8-214(185); State v.
Leftwich, 41-42, 42+-598; State v. Willis,

61-120, 63+169; Deppe v. Ford, 89-253,
94+679. See Semrow v. Scmrow, 26-9, 46+
446; Menage v. Lustfield, 30-487, 16+398.

8'-’ Hospes v. N. W. etc. Co., 41-256, 43+
180; London etc. Co. v. St. P. etc. Co., 84
144, 86+ 872.

92
93
M
95
W
"T
"8

State v. Egan, 62-280, 64+S13.
Grant v. \\'ebb, 21-39.
Folsom v. Evans. 5--41S(338).
In re Jones, 33-405, 23+S35.
Elwell v. Goodnow, 71-390, 73+1095.
Baxter v. Coughlin, 80-322, 83+190.
Rogers v. Greenwood, 14-333(256).

W Bingham v. Winona County, 6-136(82).
See Sunvold \'. .\ie1b_v, 82-544, 85+549.
1 Wagner v. Wagner, 34-441, 26+450;
Schnster \'. Schuster_ 84-403, 87+1014.

3 Coykendall \'. \\'ay, 29-162, 12+452.
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to compel entry of satisfaction of judgment; 8 refusing to open_ tax judgment; ‘
granting leave to issue execution after time limited; "’ vacating an execution

sale; “ dismissing appeal from order of town supervisors laying out highway; '
vacating previous order aﬂirming on the merits an order of the probate court
refusing to vacate its order allowing the account of a guardian; 8 striking a case
from the calendar because transferred to another court; ° allowing an amend
ment of a complaint after judgment and directing issues to be placed on the
calendar for trial ; 1° refusing to vacate a judgment of divorce and to allow de
fendant to answer; “ refusing to vacate a judgment entered against a dece
dent ; *2 quashing proceedings of county commissioners in forming new school
district; '3 refusing a discharge in bastardy proceedings; “ vacating a prior
order setting aside a judgment; *5 refusing to set aside a service of summons; “

refusing to modify a judgment; “ refusing to vacate an ex parte order adding
new parties defendant; “’ vacating a plat; 1° refusing to discharge a garnishee
and to dismiss an action for want of jurisdiction; 2° refusing to open a default

judgment; '-’1 vacating a prior order of dismissal and reinstating a case on the
calendar."’2
309. General list of non-appealable orders—No appeal lies from the fol
lowing orders: dismissing an action on the trial for insufficiency of the evi
dence,23 or for insufficiency of the pleadings: 2‘ refusing to dismiss an action
on the trial for insuﬁiciency of the evident-e.2"' or for insufﬁciency of the plead
ings," or for want of jurisdiction; 2' granting a motion on the trial for judg
ment on the pleadings; 2*‘ refusing a motion on the trial for judgment on the
pleadings; 2” directing a compulsory reference; 3° granting or refusing an
amendment of the pleadings on the trial; 3‘ admitting or excluding evidence
on the trial; “ refusing to strike out a pleading as sham or frivolous; ” refus
ing to strike out allegations claimed to be irrelevant and redundant; “ denying
a motion to make a pleading more deﬁnite and certain; 3“ refusing to strike out
portions of a pleading for duplicity; 3“ granting or denying a motion for a
8 Ives v. Phelps, 16-451(407).
4Aitkin County v. Morrison, 25-295.

-'- Entrop v. Williams, 11-381(276).
6 Tillman v. Jackson, 1—183(157); Hutch

ins v. Carver County, 16-13(1).

H Thorp v. Lorenz, 34-350, 25+712.
25 See cases under notes (26), (27) and

(28).
2“ McMahon v. Davidson, 12-357(232).
'-'1 Pillsbury v. Foley, 61-434, 63+1027.

T Haven v. Orton, 37-445, 35+264.
8 Levi v. Longini, 82-324, 84+1017.
9 Chadbourne v. Reed, 83-447, 86+415.
1!‘ North v. Webster, 36-99, 30+429.

'-'8 Lamb v. McCanna, 14—513(385); Rog
ers v. Holyoke, 14—514(387) ; Hodgins v.
Heaney, 15—185(142) ; Lockwood v. Bock,
46-73, 48+-458; U. S. etc. Co. v. Ahrens,

H Young v. Young, 17-181(153).
12 Stocking v. Hanson, 22-542.
13 Moede v. Stcarns County, 43-312, 45+

50-332, 52+898.
'-'0 McMahon v. Davidson, 12-357(232);
Lockwood v. Bock, 46-73, 48+-458; State v.
.\IcKellar, 92-242, 99+807.

435.

14 State v. Dist. Ct., 79-27, 81+536.

15 Marty v. Ah], 5-27(14).
W Plano Mfg. Co. v. Kaufert, 86-13, 89+

30 Bond v. Welcome, 61-43, 63+3.

M Fowler v. Atkinson, 5-505(399) ; White
v. Culver, 10-192(155); Winona v. Minn.

1124.

etc. Co., 25-328; Macaulay v. Ryan, 55-507,

1'! Halvorsen v. Orinoco M. Co., 89-470,
95+320.
18 Sundberg v. Goar, 92-143, 99+638.
1° Koochiching Co. v. Franson, 91-404,
98+98.
'-'° Krafve v. Roy, 98-141, 107+966.

57+151; Hanley v. Cass County, 87-209,
91+756.
32 Hulctt v. Matteson, 12-349(227).
8-1 Nat. etc. Bank v. Cargill, 39-477, 40+
57(1); Floody v. Chi. etc. Ry., 104-132, 116+

21 Barrio v. Northern Assur. Co., 99-272,
109+248.

34 Rice v. First Div. etc. Ry., 24-447;
Vermilye v. Vermilye, 32-499, 18+832.
35 Am. B. Co. v. Kingdom Pub. Co., 71
363, 73+l089; State v. O’Brien, 83-6, 85+

=2 Picciano v. Duluth etc. Co., 102-21,
112+885.
23 Hodgins v. Heaney, 15-185(142) ;
Searles v: Thompson, 18-316(285); Gott

stein v. St. Jean, 79-232, 82+311.

11 .

1135.

-W Exlcy v. Berryhill, 36-117, 30+436.
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change of venue;“ denying a motion for additional or amended ﬁndings; "

for judgment; ” setting aside a judgment upon a question of practice as to the
service of an answer; “‘ requiring a bill of particulars to be made more spe
citie;u dismissing an application for the settlement of a bill of exceptions or
case ; " settling and allowing a case or bill of exceptions; “‘ denying a motion
to amend or change conclusions of law; “ granting an injunction ex parte; "

vacating a prior order vacating a judgment;“ refusing to set aside garnish
ment proceedings for insuﬁiciency of the aﬁidavit and granting plaintiff leave
to ﬁle a supplemental complaint; " refusing to dismiss an appeal from the pro
bate to the district court; “‘ appointing a committee in proceedings to condemn
land for a cemetery ; ‘° denying a motion to set aside the report of commission
ers in condemnation proceedings; ‘° granting a receiver leave to bring action to
enforce the statutory liability of stockholders; M denying motion for judgment
on the ﬁndings after reversal on appeal; "2 denying a motion for a new trial on
an issue of law; " denying a motion to set aside a complaint on the ground that
it does not conform to the notice in the summons ;“ refusing permission to in
tervcne; “ dismissing an action before trial on the application of the plain
tiff ; 5“ dismissing an appeal from a justice court; 5’ refusing to dismiss an ap
peal from the award of commissioners in condemnation proceedings; "" refusing
to dismiss an appeal from the award of water commissioners proceeding under
a city charter; 5° refusing leave to serve a case after the statutory time; '° set
ting aside taxation of costs and ordering retaxation ; ‘" on default under rule 10
of the district court; " refusing an application for the removal of a cause from
a state to a federal court; °‘ requiring payment of costs as a condition of con
tinuance; ‘“ affirming taxation of costs in justice court ; °"' determining a party’s

right to costs; “ in proceedings for criminal contempt; ‘" granting or denying
a motion to vacate a non-appealable order; “ modifying a prior order granting
87 Mayall v. Burke, 10—285(224); Carpenter v. Comfort, 22-539; Allis v. White,
59-97, 60+809; Taylor v. Grand Lodge, 98
36, 107+545; Antonsky v. City Dye House,

109-96, 123+56.
3* Rogers v. Hedemark, 70-441, 73+252;
Lamprey v. St. P. etc. Ry., 86-509, 91+29;
Pederson v. Christoﬂerson, 97-491. 106+
958; Peterson v. Hutchinson, 98-452, 107+
1124; Nikannis v. Duluth, 108-83, 121+
212; Wolf v. State Board, 108-523, 121+
395;
39 See § 295.
4° Westervelt v. King, 4-320(236).

41 Van Zandt v. Wood, 54-202, 55+863.
42 Richardson v. Rogers, 37-461, 35-+2-70.
43 Arine v. Mpls. etc. Ry., 76-201, 78+
1108, 1119.
44 Shepard v. Pettit, 30-119, 14+511;
Wheadon v. Mead, 71-322, 73+975; Sav

ings Bank v. St. P. P. Co., 76-7, 7S+873;
Lamprey v. St. P. etc. By, 86-509, 91+29,
14+5l1.
-15 State V. Dist. Ct., 52-283, 5-'*l+1157.
46 State v. Crosley Park L. Co., 63-205,
65+268.
47 Prince v. Heenau, 5-34'/'(279).

49 Rabitte v. Nathan. 22-266; Kelly v.
Hopkins, 72-258, 75+374.
4' Forest C. Assn. v. Constans, 70-436,
73+153.
5° Fletcher v. Chi. etc. Ry., 67-339, 69+

1085; Duluth Tr. Ry. v. Duluth Ter. Ry.,
81—62, 83+497.
51 Bank of Minn. \'. Anderson, 70-414,

73+175.
W Fulton v. Andrea, 72-99, 75+}.
M St. Cloud v. Karels, 55-155, 56+592.
H Sibley County v. Young, 21-335.

M Bennett v. Whiteomb, 25-148.
"1 Fallman v. Gilman, 1—179(153); Jones

v. Rahilly, 16-177(155).
5'' Graham v. Conrad, 66-470, 69+215;
Taylor v. Red Lake Falls L. Co., 81-492,

84+301; Poirer \'. Martin, S9-346, 9-H865.
B8 Minn. C. Ry. v. Peterson, 31-42, 16+
456.
" Gurney v. St. Paul, 36-163, 30+661.
8° Irvine v. Myers, 6—558(39-1).
61Felbcr v. Southern Minn. R_v., 28-156,

9+635; Herrick v. Butler. 30-156, 14+794;
Herrick v. Marottc, 30-159, 14+793.
62D015 v. B:1un1hoefer, 23-387, 1(l+420;

Thompson v. Hascltou. 3-l-12, 24+199.
03 St. Anthony Falls etc. Co. v. King, 23

186.
64 Fay v. Davidson. 13-298(275).
65 Closen v. Allen. 29-86, 12+14ﬁ.
8" Minn. V. R)‘. v. Flynn, 14-552(42l);
Closen v. Allen, 29-86. 12+1-46.

67 Menage v. Lustﬁcld, 30-487, 16+398;
State v. Leftwich, 41-42, 42%-598; State v.
‘Villis, 61-120, 63+]69.
"5 Brown v. Minn. T. (.‘0., 44-322, 46+560;
Lockwood v. Rock, 46-73, 48+4-58.
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a new trial ; ” denying a motion to strike out and dismiss objections ﬁled to the
allowance of the account of a trustee; 7° directing judgment upon an appeal
from a justice court; 71 an “opinion” of the court; 7’ “ﬁndings” of the court; ”
“decision” of the court; “ dismissing an action for want of prosecution ; " ap
pointing commissioners in condemnation proceedings; “’ opening a case and
permitting a party to oﬁer further evidence upon certain points; " denying a
motion to aﬁirni an order of the probate court allowing the account of an execu
tor; 7“ a conditional order before compliance with the condition; 7° refusing to
discharge a garnishee; 8° striking a cause from the calendar for any cause which
does not prevent a trial of the action at some future term; 8‘ refusing to strike
a cause from the calendar; 8* granding or denying a peremptory writ of man
damus ; 8’ denying a stay of proceedings; 8‘ granting leave to ﬁle a claim in in
solvency proceedings after the time limited; 3“ vacating a previous order of dis
missal and reinstating a petition in insolvency proceedings; 8° discharging an
order to show cause and a restraining order; 5’ denying a new trial after judg
ment in special proceedings for the collection of assessments for local improve
ments under the charter of the city of St. Paul ;" denying, in an election con
test, as a matter of strict legal right, the contestant’s motion to amend his no
tice of contest; 8'’ granting or refusing an inspection of documents; °° on a

motion under the statute for judgment notwithstanding the verdict; '1 when
made ex parte; 9’ a refusal to entertain a motion; '8 modifying a judgment for
alimony; °‘ requiring a judgment debtor to appear for examination in supple
mentary proceedings; "5 an appeal from the assessment of damages in ditch pro
ceedings, under Laws ]905 c. 230, assessing the appellant’s damages and direct
ing judgment to be entered accordingly; ” removing a receiver, except when it
goes beyond the fact of removal and adjudicates rights of the receiver, either in
respect to the settlement of his account or the allowance of his compensation; ‘*7
denying a motion to amend a judgment; ” denying a motion to consolidate two
actions; ” quashing a resolution of a county board designating a newspaper as
the official county newspaper for the publication of a delinquent tax list.1
PARTIES

310. Who may appeal—As a general rule an appeal can be taken only by a
party to the record 2 or one in privity with him.8 The statute provides that
“the aggrieved party” may appeal. This clearly limits the right of appeal to
"9 Chouteau v. Parker, 2-118(95).
'10
T1
"2
'13
‘H

Mpls. T. Co. v. Menage, 66-447, 69+224.
Chesterson v. Munson. 26-303, 3+695.
Thompson v. Howe, 21-1.
Von Glahn v. Sommer. 11-203(132).
Wilson v. Bell, 17-61(40); Johnson v.

N. P. etc. Ry., 39-30, 38+804.
‘'5 Gottstein v. St. Joan, 79-232, 82+311.
"3 Duluth Tr. Ry. v. Duluth Ter. Ry., 81

62, 834-497.
7'! Sunvold v. Melby, 82-544. 85+549.

T1§l\IcGinty v. Kelley, 85-117, 88+-130.
T9 Swanson v Andrus, 84-168, 87-+363.
5° Duxbury v. Shanahan, 84-353, 87+944;

Krafve v. Roy, 98-141, 107+966.

"6 In re Studdart, 30-553, 16+452.
8'! Baldwin v. Canﬁeld, 26-62, 1+585 (ques
tion left open).
88 St. Paul v. Rogers, 22-492.
89 Hanley v. Cass County, 87-209, 91+756.
90 Harris v. Richardson, 92-353, 100+92.
91 See § 5084.
"'-' See 5 303.

93 Mayall v. Burke, 10—285(224).
94 Smith v. Smith, 77-67, 79+648; Bowl
by v. Bowlby, 91-193, 97+669 (question
open but order probably not appealable).
1'5 West Pub. Co. v. De La Mott, 104-174l
1]6+103.

;;;Prahl v. Brown County, 104-227, 116+

81 Chadbourne v. Reed, 83-447, B6+415.

82 Id.
53 State v.

Copeland.

74-371,

77+221;

State v. l\{cKellar, 92-242. 99+807.
84 Graves v. Backus. 69-532, 72+S11.
8-'> Richter v. Merchants Nat. Bank, 65

237, 67+995.
-—6

97 Young v. Irish, 104-367, 116+656.
"8 Gerish v. Johnson, 5—23(10).
99 Webster v. Bader, 109-146, 123+289.

Ggllarby v. Steele County, 109-258, 123+
2 Berthold v. Fox, 21-51; In re Allen, 25
\
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parties to the record and their privies. The deﬁnite article “the" and the word
“party” can have no other signiﬁcance.‘ The mere fact that a person not a
party has a direct and material interest in the result of the action does not give
him a right of appeal.‘

When a demurrer on several grounds is sustained as to

any of them the demurrant cannot appeal.° A stranger to an action cannot ap
peal.7 The fact that a person is a party to the record is not decisive of his right
to appeal. One who has no beneﬁcial interest in the subject of the action can
not appeal.' An assignee under the insolvency law cannot appeal from an or
der removing him. And this is true generally of receivers.‘ An appeal from
a judgment against a county board, rendered in an action involving its otlieial

powers and duties, can only be taken or authorized by the action of the board.
Individual members thereof cannot appeal.10
311. Joinder of parties appellant-It has been held that all the parties
against whom a judgment is rendered must join in a writ of error thereon.u
312. Who must be made respondents—\Vlwre the order or judgment ap
pealed from is indivisible and must necessarily be aﬂirmed, reversed, or modi
ﬁed as to all the parties to the action, all the adverse parties who have a sub
stantial interest iu the maintenance of the order or judgment and will be af

fected by its modiﬁcation or reversal must be made respondents.12 The parties
to the record are not always necessary parties to the appeal. On the other hand
a person who was not a party to the action in the trial court may be a necessary
party on appeal.“ Where the rights of several parties defendant, as related to
the subject of the action, are conﬂicting, and the judgment is in favor of some
and against others, a defeated party may serve his notice of appeal upon his co
defendants as well as upon the plaintiff, and have the rights of the defendants as
between themselves passed upon by the supreme court.“
313. Death of respondent—Substitution of parties-—The matter of sub
stituting parties upon the death of a respondent is regulated by statute.“
314. Right to appeal after appeal by adverse party—Where a plaintiff re
covers a judgment in his favor, but not for all of the relief claimed, and his
adversary appeals from the judgment and assigns errors only as to the part of
the judgment unfavorable to him and the judgment is affirmed on his appeal,

the plaintiff thereafter, and within the time limited for taking an appeal, may
appeal from that part of the judgment which is to his disadvantage.1°
315. Parties appearing special1y—\\'here a non-resident appears in the
trial court specially to question the jurisdiction of the court he has no standing

on appeal to question the validity of the judgment in other respects.17
39; Hospes v. N. W. etc. Co., 41-256, 43+
180 (intervening creditor in proceedings to
wind up an insolvent corporation may ap
peal); Reeves v. Hastings, 61-254, 63+633
(an insolvent may appeal from order al
lowing receiver compensation); Kells v.
Webster, 71-276, 73+962 (id.); Davis v.
Swedish-Am. Nat. Bank, 78-408, 80+953,

8l+210.

See Hollinshead v. Banning, 4

116(77).
I See Kells v. Nelson, 74-8, 76+790.
‘Stewart v. Duncan, 40-410, 42+89.

11 Babcock v. Sanborn, 3-141(86).

12 Frost v. St. P. etc. Co., 57-325, 594-308;
Oswald v. St. P. etc. Co., 60-82, 614-902;
Lambert v. Scandinavian-Am. Bank, 66
185, 68+S34; Kells v. Nelson, 74-8, 76+-790;

Greenman v. Melbye, 78-361, 81+21; Davis
v. Swedish-Am. Nat. Bank, 78-408, 80+953.
13 Kells v. Nelson, 74-8, 76+790. See Pet
erson v. Knuutila, 94-114, 102+368; State

v. Flaherty, 98-526, 106+1l33.
14 Atwater v. Russell, 49-57, 521-26.
15 R. L. 1905 § 4378; Baldwin v. Rogers,

5 See Reeves v. Hastings, 61-254, 63+633;

28-68, 9+79 (dismissal for failure to make

Kells v. Nelson, 74-8, 76+790.
0Com. Ins. Co. v. Pietro. 6-569(404).
7Hunt v. O’Leary, 78-281, 80%-1120.
8Burns v. Phinney, 53-431, 554-540. See

Fielding, 92-42, 49, 99+357 (statute cited
as to duty to have administrator substi

Cornish v. West, 89-360, 94+l082.
°Gunn v. Smith, 71-281, 73+842.
1° State v. Johnson, 98-17, 107-+404.

suhstitution—reinstatement);

Anderson

v.

tuted).
1" State v. N. P. Ry., 99-280, 109+238.

" Fowler v. Jenks, 90-74, 95+987, 96+

914, 97+12?.
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TL\1E WITHIN WHICH TO APPEAL

316. Appeal from judgment—-The statute provides that “an appeal from a
jud_;1nei1t may be taken within six months after the entry the_reof.’’ *8 The
judgment must be made a matter of record in order to limit the time for takmg
an appeal and the time does not commence to run until the entry of the judg
ment, that is, the entry of the judgment by the clerk in the judgment book."
Until this is done it matters not that the party is entitled to judgment, either
by default or upon a decision or direction of the court.“ An appeal cannot be
taken from an order for judgment or from a decision or opinion of the court.n
The law contemplates an appeal from a record and there is no record until the
entry is made in the judgment book.22 An appeal taken before the entry of
judgment will be dismissed,‘-'a but such dismissal will not preclude the party
from taking another appeal after the entry of judgment." It is held that a
judgment is not perfected, for the purpose of limiting the time for taking an
appeal, until costs have been taxed and inserted therein," unless the prevailing
party has waived them." The running of the statute is not interrupted by the
pendency of an appeal from the clerk’s taxation of costs.” The statute is in
applicable to judgments in special proceedings.28 An appeal lies from a judg
ment modifying a former judgment in the same case, though the time for ap
pealing from the original judgment has expired.”
317. Appeal from order—The statute provides that an appeal may be taken
from an order “within thirty days after written notice of the same from the ad
verse party.” 3° Actual notice does not take the place of written notice. The
obligation to give written notice rests upon both parties and each 1nust be
served with notice to set the statute running as to him.81 Notice cannot be
given to a party for the purpose of limiting the time for appealing from a condi
tional order until the order becomes as to him a ﬁnal order and therefore ap
pealable. The correct practice requires the party upon whom the condition is
imposed to perform it, and then to give written notice of the making of the
order and of his compliance with its terms. The adverse party must then, if
he desires to appeal from the order, do so within thirty days after receiving such
notice.“ The time within which to appeal cannot be extended by a second
entry of the same order.“ It is not in the power of a party by his own act to
extend the statutory period for appealing from an order, nor has the court
power, by an order made for that purpose, to grant an extension of such period.
It may, however, result from the exercise of the authority of the court to re
view, set aside, or modif-y its own orders that on an appeal from an order re
18 B. L. 1905 § 4364; State v. N. P. Ry.,
99-280, 109+238 (eﬁect of appeal by ad
verse party); Kearney v. Chi. etc. Ry., 101
65, 111+923 (limitation absolute). See,
under former statute, as to writs of error,
Gerish v. Johnson, 5—23(10); Haines v.
Paxton, 5-442(361).
1° Humphrey v. Havens, 9-318(301);
Hodgins v. Heaney, 15-185(142); Hostet
ter v. Alexander, 22-559; Exley v. Berry
hil], 36-117, 30+-136. See, under former
statute, Furlong v. Griiﬁn, 3—207(138);
Haines v. Paxton, 5-442 (361);

Ayer v.

Termatt, 8—96(71).
3'-'0 Rockwood v. Davenport, 37-533, 35+
77.
21 See § 295.

=2 Hodgins v. Heaney, 15-185(142).
23 Exley v. Berryhill, 36-117, 30+436.

H R. L. 1905 § 4377.
25 Richardson v. Rogers, 37-461, 35-!-270;
Fall v. Moore, 45-517, 48+-404; Maurin v.
Carues, 80-524, 83+415. See Kearney v.
Chi. etc. Ry. 101-65, 111+923.
2° Mielke v. Nelson, 81-228, 83+-836.

Q;';1Kea.rney v. Chi. etc. Ry., 101-65, 111+
28 Brown v. Cook County, 82-542, 85+550;
0Kgooehiching Co. v. Franson, 91-404, 98+
2" Malmgren v. Phinney, 65-25, 67+649.
80 R. L. 1905 § 4364; Spencer v. Koell,
91-226, 97+974 (statute merely cited).
31 Levine v._Barrett, 83-145, s5+942.

M Swanson v. Andrus, 84-168, 87+363,
88+252.
83 Carli v. Jackman, 9—249(235).
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determining a matter once passed upon by a former order, made more than
thirty days before such appeal was taken, there may be brought up for review
the same questions involved in the former order. Where a court has once made
an appealable order, but before the time for appeal therefrom has expired, indi
cates by proper order its purpose to reconsider the question thus passed upon
and thereafter does reconsider and by ﬁnal order redetermine the matter affirm
ing the former decision, an appeal may be taken from such ﬁnal order, though
the time for appeal from the former order has passed.“ Though no notice of
the ﬁling thereof is given, no appeal lies from an order for judgment notwith
standing the verdict, pursuant to which judgment is formally entered, after the
expiration of the time for appeal from the judgment, and more than a year
from its entry. The order in such case becomes, after the time stated, com
pletely merged in the judgment, and is not subject to further attack by appeal
or otherwise.01
318. Extension of time—The statutory limitation of time within which an
appeal may be taken is jurisdictional. The supreme court has no authority to
do more than dismiss an appeal taken after the statutory time.“ Neither the
supreme or district court can extend the time for an appeal.‘0 The limitation
of time is so far jurisdictional that the parties cannot waive the objection or by
stipulation clothe the supreme court with authority to determine a belated ap
Pea1.37

NOTICE OF APPEAL

319. Contents—The notice should contain a description of the order or
judgment." It need not show that the appellant is the party aggrieved; ” or
that he is acting as a guardian ad litem ; ‘° or, in case of an appeal by a creditor,
devisee or heir from the allowance of a claim against the estate, that the execu
tor has refused to appeal.41 A single notice may contain notices of appeal from
several orders.42
_
320. Upon whom served—'l‘he statute provides that an appeal shall be
made by service of a notice in writing on the adverse party and the clerk of
court. While an appeal is the continuation of the original action or proceeding
in another jurisdiction, yet it is analogous in many respects to a writ of error,
which is regarded as the beginning of a new action; and the supreme court will
consider only questions between the appellant and the parties upon whom the
notice of appeal has been served. Therefore the notice of appeal must be served
on each adverse party as to whom it is sought to review, in the supreme court,
any order or judgment, though he did not appear in the proceeding or action in
the district court.“ It necessarily follows that where the order or judgment
appealed from is indivisible and must necessarily be affirmed, reversed, or modi
84 First

26+6.

Nat. Bank v. Briggs, 34-266,
See Billson v. Lardner, 67-35, 69+

477.

°1 Lawver v. G. N. Ry., 125+1017.
35 Furlong v. Griiﬁn, 3-207(138); Fol
som v. Evans, 5-418(338); Haines v. Pax
ton, 5-442(36l); Ayer v. Termatt, 8-96

(71); Beanpre v. Hoerr, 13-366(339).
M R. L. 1905 § 4120; First Nat. Bank v.
Briggs, 34-266. 26+6; Burns v. Phinney,
53-431, 55+540; Gallagher v. Irish-Am.
Bank, 79-226, 81+1057.
I1 Deering v. Johnson, 33-97, 22+174;
First Nat. Bank v. Briggs, 34-266, 26+6;
Richardson v. Rogers, 37-461, 35+270;
Brown v. Cook County, 82-542, 85+550.

38 Galloway

v.

Litchﬁeld,

8-188(160);

Gregg v. Uhless, 25-272; Haven v. Orton,
37-445, 35v264; Anderson v. Meeker Coun

ty, 46-237, 48+1022.
-'19 Anderson

v.

Meeker County, 46-237,

48+1022.
40 In re Allen. 25-39.

41 Schultz v. Brown, 47-255. 49+982.
41’ Qundberg v. Goar, 92-143, 99+638.
43 Frost v. St. P. etc. Co., 57-325, 59+

308; Oswald v. St. P. etc. Co., 60-82, 61+
902; Lambert v. Scandinavian-Am. Bank,
66-185, 681-834; Kclls v. Nelson, 74-8, 76+
790. But see Davis v. Swetlish-Am. Nat.

Bank, 78-408, 80+953.
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ﬁed as to all parties to the action or proceeding, the appeal must be dismissed if
they are not all made parties to the appeal by service of notice upon them indi
vidually.H The adverse party, within the intent of the statute, means the party
whose interest in relation to the subject of the appeal is in direct conﬂict with a
reversal or modiﬁcation of the order or judgment appealed from. The parties
to the record are not always necessary parties to the appeal. On the other hand
a person who was not a party to the action in the lower court may be a neces
sary party on appeal. A purchaser at a sale made by an assignee in insolvency.
subject to the approval of the court, is a party to the proceedings resulting in
an order conﬁrming the sale, and a necessary and adverse party to an appeal
from such order.‘5 A party not served with notice is not before the supreme
court.“I An appeal may be taken against a coplaintiff or codefendant and no
tice of appeal should be served upon them as well as on the adverse parties."
321. Service on clerk—A notice of appeal having been served on the adverse
party, a ﬁling of such notice with the clerk of the court, with proof of such
service, is a sufficient compliance with the statutory requirement of service upon

the clerk, though such notice is not speciﬁcally directed to the clerk.“ The
primary object of the service on the clerk is to supply the ﬁles with the notice
served on the adverse party so that its suﬁiciency may be determined when ques
tioned.“ The statute authorizing the service of notices by mail has no applica
tion to service on the clerk. Consequently such a service on the clerk is un
availing unless the notice actually reaches him within the proper time.50
322. Service on attorney—Service of notice on the attorney of record in the
trial court is sufficient, if there has been no formal substitution.I51 Xotice of
appeal by a contestant of a will may properly be served upon the attorney of
the proponent.‘52
323. Construed 1ibera11y—A notice of appeal is to be construed liberally.
Mere formal defects should be disregarded.”
BONDS

324. Bond for costs-By statute a bond or deposit for costs is necessary to
render an appeal eﬁ'ectual tor any purpose.“ A bond for costs does not operate
as 325.
a stayAppeal
2“
from money judgment—Supersedeas—The statute provides
for a supersedeas bond on appeal from a money judgment.“ It is inapplicable
to appeals in bastardy proceedings.51
326. General nature and object of appeal bonds-—An appeal bond, in our
practice, is a voluntary obligation entered into by the appellant and his sureties,
as obligors, and the respondents, as obligees, conditioned to answer to the lia
H Kells v. Nelson, 74-8, 76+790.

But see

Oswald v. St. P. etc. Co., 60-82, 61+902.

1149; First U. Soc. v. Houliston, 96-342,
105+66; Venner v. G. N. Ry., 108-62, 121+

45 Kells v. Nelson, 74-8, 76+790. See
State v. Flaherty, 98-526, 106+1133.
4" Adams v. Thief River Falls, 84-30, 86+
767; Peterson v. Red Wing, 101-62, 111+

nepin County v. Robinson, 16-381(340);
Dutcher v. Culver, 23-415; Erickson v. El

840.

der, 34-370, 25+s04.

47 Atwater v. Russell, 49-57, 52+26.
*8 Baberick v. Magnet, 9—232(217) ; State
v. Klitzke, 46-343, 49+-54.

66 Cummings v. Edwards, 95-118, 103+
709; Reichel v. Mooney, 97-536, 106+1133;

4° Baberiek v. Magner, 9-232(217).

I-0 Thorson v. St. Paul etc. Co., 32-434,
21+-471; Steinbach v. Frevel, 104-57, 115+
947.

51 In re Brown, 32-443, 21+474; Rule 7,
Supreme Court.
-'>! In re Brown, 32-443, 21+474.
5-1 Minn. D. Co. v. Johnson, 96-91, 104+

212.
M R. L. 1905 § 4366.

Statute cited, Hen- -

Bock v. Sank Center G. Co., 100-71, 110+
257; Scoﬁeld v. Scheaffer, 104-127, 116+
211.

W R. L. 1905 § 4368. Statute cited, Al
len v. Robinson, 17-113(90); Dutcher v.
Culver, 23-415; Erickson v. Elder, 34-370,
25+804.
1" State v. Allrick, 63-328, 65+639.
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hility created by the bond.“ The condition varies with the nature of the ap
peal. It may be merely to pay the costs of the appeal and when of that nature
it does not operate as a stay.“ Our statutes do not make necessary a bond “to
prosecute the appeal with effect,” such as is required in many jurisdictions.
The purposes of an appeal bond are to prevent vexatious appeals and to indem
nify the respondent, in part, for the expenses and losses of an unsuccessful ap
peal. The obligation to execute an appeal bond is wholly statutory. In the
absence of express statutory authority no court or judge can require a bond as
a condition of the right to appeal.‘0
32?. Suﬁiciency of bond—If the condition of an appeal bond substantially
covers the provisions of the statute, and secures to the respondent all that the
law designed for him, it is sufficient, though not in the exact words of the stat

ute.61
328. Amendment—New bond-The supreme court may allow a defective
bond to be corrected or a new one to be substituted therefor.‘2 It has jurisdic
tion aftcr an appeal has been perfected to direct the appellant to give a new
superscdeas bond in place of an insufficient bond, and in case of his default to
vacate the stay."

329. Attorneys as sureties—An attomey in a case is not authorized to be
come a surety on an appeal bond therein except where his client is a non
resident.“
330. Justification of sureties-—The court has no authority to compel ordi
nary suretics to justify upon exception of the respondent. Their obligation is
purely voluntary.“-" The rule is otherwise as respects surety companies.“ The
failure of sureties to justify is not fatal to an appeal. The supreme court may
authorize an amendment or the giving of a new bond.“7
331. Liability on bonds—The condition of the statutory supersedeas bond
upon an appeal from an order denying a new trial does not render the appellant
liable to pay the judgment thereafter entered on the verdict or ﬁndings unless
the beneﬁt of the judgment is lost to the respondent in consequence of the ap
peal and stay.” Where an order of the district court requiring the payment
of money is appealed to the supreme court and a statutory superscdeas bond ex
ecuted, “conditioned to abide and satisfy the judgment or order which the ap
pcllate court may give therein,” and the order appealed from is affirmed, an ac
tion may be maintained upon the bond for the sum of money required to be
paid by the order appealed from, with interest thereon.“0 To “abide” a jm g
ment or order is to perform, execute, conform to. and to satisfy it; that is to

say, to carry it into complete effect. The policy of our law is to indemnify a
respondent, and to prevent a stay from operating to his disadvantage, by re
quiring security for carrying into effect the action of the appellate court with
respect to appeals from orders.To Payment to the clerk of his fccs included in
the judgment, unless authorized or sanctioned by the adverse party, is not a
58 See Dutcher v. Culver, 23-415; Erick
son v. Elder, 34-370, 25+804; Esch v.

White, 76-220, 78+1114.
5" See § 324.

6° Woolfolk v. Bruns, 45-96, 474-460.
61 Riley v. Mitchell, 38-9, 35+472; Ander
son v. Meekcr County, 46-237, 48+1022.
6'2 Watier v. Buth, 87-205, 91+756.

63 Bock v. Sank Center G. Co., 100-71,
110+257.
H Schuek v. Hagar, 24-339; Rule 1, Dis

trict Court.
“ Esch v. White, 76-220, 78+1114.

W State v. Dist. (‘t., 58-351, 59+1055.
6? \\'atier v. Buth, 87-205, 91+756.

6* l'i(‘ll3ll v. Gocbcl. 35-384, 29+6; Id., 40
408. 4L’+394; Fricscnhahn v. Merrill, 52-55,
5;l+10‘2~l; Estes v. Roberts, 63-265, 65+445;
Vent v. Duluth T. (‘o., 77-523, 80+640. See
Kimball v. Southern etc. Co., 57-37, 58+
SGS (bond containing extra-statutory lan
guagc).
W Erickson v. Elder. 34-370, 25+80-4. S09
Rcitan v. Goebel_ 35- 384, 29+6.

7" l-Irickson v. Elder, 34-370, 25+804.
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defence.71 The sureties may set up any defence that is available to the prin
cipal." If, on an appeal from an order, a bond is given as upon appeal from
a judgment, the non-payment of the judgment is not a breach of the bond."
STAY 01:‘ PROCEEDINGS

332. Rule at common law—Under the old practice in chancery an appeal
did not stay proceedings under the decree appealed from without a special or
der of court, which was not readily granted. Though a writ of error at com
mon law operated as a stay of execution from the date of its allowance, yet,
like an appeal, it was so far from having any further or greater eﬁect, that after
writ of error allowed, an action might be brought on the judgment, though
plaintiff would not be allowed to sue out execution on the second judgment till

the writ of error was determined; and if the ﬁrst judgment was ﬁnally reversed,
the second must necessarily be so too.“

333. Extent and eﬁect of stay-—Upon the perfection of a judgment subject
to revision by appeal, the party in whose favor it is rendered is not compelled to
' await the expiration of the period allowed for such appeal, but may, in the ab
sence of such appeal, proceed to the execution of the judgment. The eﬁect of
an appeal with a supersedeas is to stay or suspend the proceedings which may
have been taken at the time the appeal is perfected in the condition in which
they then exist, and to prevent any further step or proceeding on the judgment
or matter embraced therein. The stay operates until the determination of the
appeal." An appeal with a stay bond does not have the effect of vacating a
levy made prior thereto. It only prevents further proceeding on the execution
until the determination of the appeal. The sheriff may retain possession of
property levied upon until the decision of the appellate court." An appeal
with a stay bond does not have the effect of destroying the force of a. judgment
as a lien."7 An appeal to the supreme court with a supersedeas bond does not
oust the district court of jurisdiction to the extent of making its proceedings in
the action during the stay absolutely void." In an early case 7” it was ques
tioned whether the provision of the statute that the trial court “may proceed
upon any other matter included in the action, and not affected by the judgment
appealed from” applies to legal as distinguished from equitable proceedings.
This distinction is not well founded. The lower court always has authority,
pending an appeal, to proceed in regard to matters collateral to the subject
matter of the appeal.“
334. Same—Appea1 from order—a. In ge2neraZ—A supersedeas is a statutory
remedy, and is only obtained by a strict compliance with all the required condi
tions, one of which, in case of an appeal from an order, is that the snpersedeas
bond shall be ﬁled in the oﬂice of the clerk of the court where the order is ﬁled.
Hence, proceedings on the order are stayed, and rights under it are saved, as of
the date of the ﬁling of the bond. The supersedeas does not relate back to the
date of the order, so as to annul proceedings already had, or restore rights un
der it already lost. The stay simply leaves the proceedings on the order, and
T1 Menage v. Newcomb, 33-143, 22+182.
71' First Nat. Bank v. Rogers, 13-407

(376).
73 Galloway v. Yates, 10-75(53).
74 Allen v. Robinson, 17—113(90).
75 N. W. Ex. Co. v. Landes, 6-564 (400);

First Nat. Bank v. Rogers, 13-407(376);
Robertson v. Davidson, 14-554(422); Al
len v. Robinson, 17-113(90); State v.
Young, 44-76, 46+204; Floberg v. Joslin,
75-75, 77+55T.

16 N. W. Ex. Co. v. Landes, 6—564(400);
First Nat. Bank v. Rogers, 13-407(37 6).
71 Allen v. Robinson, 17-113(90).
‘'8 McArdle v. McArdle, 12-122(70) ; State
v. Webbcr, 31-211, 17+339; State v. Young,

44-76, 46+20-l; Briggs v. Shea, 48-218, 50+
1037. See § 288.
‘ID McArdle v. McArdle, 12—122(70).
8° Hinson v. Adrian, 91 N. C. 372; Allen
v. Allen. 80 Ala. 155. See State v. Young,

44-76, 46+20-l.
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the rights of the appellant under it, just as they are when it takes eﬁect on the
date of ﬁling the bond.’31 When an appeal is taken from an interlocutory
order. that part of the case which is appealed is completely removed from the
jurisdiction of the district court and wholly transferred to that of the supreme
court. The supreme court has inherent power to make any order necessary to
effectuate the spirit and intent of the statute authorizing a supersedeas."

The

stay is strictly limited to the order from which the appeal is taken. Thus a
clause, granting a party ten days to answer, in an order denying his motion to
set aside the summons, is not atfeeted by his appeal from the order and the ﬁling
of a stay bond; the extension of time to answer not being an essential part of
the order."
I). Order denying new trial—An appeal from an order denying a new trial,
and the ﬁling of a supersedeas bond, operates as a stay and suspends the right
to enter judgment."
0. Orders relating to injunctions--—An ex parte order granting an injunction
is not appealable. Hence an appeal from such an order and the ﬁling of a
supersedeas bond, is not effectual to stay or suspend the operation of the order.“-"
But an appeal from an order dissolving a temporary writ of injunction, if a
proper supersedeas bond is ﬁled, operates to revive and continue the writ in
force pending the appeal.“ A stay of proceedings until a motion for an in
junction may be heard and determined is not revived or continued by an ap
peal, with a supersedeas bond, from the order denying the injunction."
d. Order dissolving attachment—An appeal from an order dissolving a writ
of attachment and the ﬁling of a supersedeas bond suspend the operation of the
order and the suspension relates back to the date of the order, so that, if the
ollicer still has the property his right to hold it is restored ; and it may also be.
as between the parties to the writ, that, if between the date of the order and the

appeal with a stay the officer has returned the property to the defendant, the
appeal and stay reinstates the lien so that the plaintill may require the sheriff
to retake the property.“
e. Order appointing receirer—When an appeal is taken from an order ap
pointing a receiver pendente lite and a supersedeas bond is executed and ﬁled

vin accordance with the statute, the power of the receiver is suspended in refer
ence to the order appealed from and the order remains inoperative pending the
appeal. It is the duty of the receiver when the bond is duly executed and ﬁled
and he is duly notiﬁed thereof, to restore to the appellant possession of such
property as he may have taken from him by virtue of the order."

f. Order striking out ansu/'er—Where an appeal with a supersedeas bond is
taken from an order striking out portions of an answer, the cause cannot be no
ticed for trial during the pendency of the appeal.00
g. Order granting writ of mandam-us—An appeal, with a statutory super

sedeas bond, from an order allowing a peremptory writ of mandamus, relieves
the party from complying with the command in the writ and precludes the dis
trict court from enforcing it.91
81 Robertson v. Davidson, 14-55-4(422) ;
Woolfolk v. Bruns. 45-96, 474-460; Althen
v. Tarbox, 48-18, 50+1018. But see Farm

ers Nat. Bank v. Backus, 63-115, 654-255.
82 Farmers Nat. Bank v. Backus, 63-115,
65+255.
83 Yale v. Edgerton, 11-271(184).
9:40St. P. & D. Ry. v. Hinekley, 53-102, 54+

58 State v. Duluth St. Ry., 47-369, 50+
332: State v. Dist. Ct.. 78-46-l, S1+323.
'37 Sullivan v. Weibelcr, 37-10, 32+-787.
See Graves v. Backus, 69-532, 72+811.
88 Ryan v. Peacock, 40-470, 42+298.
RB Farmers Nat. Bank v. Backus, 63-115,

65+255.
9" Starhuck v. Dunklee. 12-161 (97).

01 State v. Webher, 31-211, 17+339.
85 State v. Dist. Ct., 52-283, 53+1157.
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I1. Order setting aside judgment-—An appeal, with a stay bond, from an order
setting aside a judgment does not operate to reinstate the judgment as an estop
pel."2
1'. Order refusing to open default judgment—An appeal from an order re
fusing, except upon terms, to open a default and allow an answer to be made.
with a statutory supersedeas bond, is not eflectual to stay the entry of judgment
upon the det'ault.‘"‘
7'. Order sustaining a demurrer-—An appeal, with a stay bond, from an order
sustaining a demurrer, but allowing the adverse party twenty days in which to
plead over, extends the time for answering until after the determination of the
appeal.“
Ir. Order relating to railway cr0ss1'ngs—In proceedings under the statute for
the location of railway crossings the proceedings cannot he stayed by appealing
from an order appointing commissioners and executing a supersedeas bond
under the general law. The matter is subject to a special provision.“
335. Enforcement of supersedeas by supreme court-—When an appeal
with a supersedeas bond is taken from an interlocutory order, that part of the
case which is appealed is completely removed from the jurisdiction of the dis
trict court and wholly transferred to that of the supreme court, and the latter
court has full authority to enforce the supersedeas by appropriate remedies.M
THE RETURN

336. Necessity of a return—The jurisdiction of the supreme court over a
cause is not complete until a return is filed. Prior to the ﬁling of a return it
is premature to ﬁle a note of issue, or notice the appeal for hearing, and the
court will only entertain a motion to dismiss the appeal or compel a return."
In the absence of a return there can be no competent evidence before the su
preme court of the proceedings below. The deﬁciency cannot be supplied by

stipulation of the parties.98

An order on appeal based on what purports to be

a return from the district court, no return in fact having been made, will be set
aside for want of jurisdiction.”

337. What included—Statute—-The papers to be returned on an appeal to
the supreme court are defined by statute 1 and rules of court.2 When an appeal
is taken from an order granting or denying a motion for a new trial, the record
on appeal must in all cases contain the notice of motion; 3 the aﬁidavits and
other papers used on the motion; ‘ and the order granting or denying the mo
92 Hershey v. Meeker Co. Bank, 71-255,
73+967.

93 Exley v. Berryhill, 37-182, 33+567. But
see St. P. & D. Ry. v. Hinckley, 53-102,
541-940.

fact and conclusions of law in a case or
bill of exceptions); Anderson v. Kittell,
37-125, 331-330 (return held defective in
not including verdict or judgment); Pabst
v. Butchart, 68-303, 71+273 (necessity of
returning judgment roll); Chase v. Carter,
76-367, 791-307 (necessity of returning ver
dict or decision and judgment); Pieper v.

1“ Stickney v. Jordain, 50-258, 52+861.
9-W State v. Dist. Ct., 35-461, 29+60.
1!“ Farmers Nat. Bank v. Backus, 63-115,
65+255.
9'' Com. Ins. Co. v. Pierro, 6-569(40-4);

ing judgment roll) ; Cohues v. Finholt, 101

Reynolds

180. 182, 112-12 (id.).

v.

St.

Favorite,

9—14S(138);

Briggs v. Shea, 48-218, 50+-1037; State v.
Fellows, 98-179, 107+542.
98 Am. Ins. Co. v. Schroeder, 21-331.

99 Page v. Mille Lacs L. Co., 53-492, 55+
608.
1 R. L. 1905 §§ 4271, 4360.

See Morrison

v. March, 4—422(325) (ﬁndings of fact,
conclusions of law, and judgment are in
cluded); Farnham v. Thompson, 34-330,
26+-9 (unnecessary to include ﬁndings of

Lind, 86-436, 86+415 (necessity of return

'-’See Rules 3, 5, 6, 9, Supreme Court;
Guiterman v. Saterlie, 76-19, 78+863 (Rule
9 requires judgment to be returned) ; Pear
son v. G. N. Ry., 90-227, 95+1113 (Rule 9
requires memorandum of trial judge to be
returned).

3 Spencer v. Stanley, 74-35, 76+953.
4Tierney v. Mp1s. etc. Ry., 33-311, 23+
229. See Hospes v. N. W. etc. Co., 41-256,
431180; Murphy v. Holterhoff, 72-98, 75+4.
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tion."’ These constitute the “papers” upon which the order was made and
copies of which the clerk certiﬁes to the supreme court at the expense of the
appellant when the appeal is perfected.‘ If the motion is based on an error of
law or irregularity occurring on the trial, the return must include a case or bill
of exceptions sufficiently full and explicit to enable the court to pass on the al
leged error or irregularity.1 Depositions ’ and stenographer’s notes ' are not
included in the return, unless there is a case or bill of exception. Security for
judgment is not a necessary part of the return on an appeal from a default
judgment.m
_ '
338. Memorandum of trial judge-—A memorandum of a trial judge, ﬁled
in connection with his decision, is required to be returned.ll It may be re
ferred to on appeal to explain the decision; 1’ but unless it is expressly made a
part of an order or ﬁnding, it cannot be allowed to contradict or impeach the
order or ﬁnding.la It may be referred to for the purpose of determining the
ground upon which a new trial was granted,“ if the order does not explicitly
state the grounds.“ A formal order of the court granting a new trial, which
is responsive to the one ground laid in the motion therefor, cannot be impeached
by a discussion of the case found in the memorandum of the court attached to
the order.16 It cannot take the place of a case or bill of exceptions."
339. Certiﬁcate of judge or clerk on appeal from orders—When an ap
peal is taken from an order made on affidavits or other documentary evidence
not introduced in the course of a trial no case or bill of exceptions is necessary.
The statute provides that in such cases the clerk shall transmit to the supreme
court a certiﬁed copy of the order and the papers upon which the order was
granted." This statute is imperfect in that it makes no provision for a certiﬁ
cate that the record as returned contains everything upon which the order was
based. The statute has been supplemented by a decision of the supreme court
which holds that in such cases there must be attached to the return either a
certiﬁcate of the judge that the record contains all that was offered or con
sidered on the motion, or a certiﬁcate of the clerk that the return contains all
the records and ﬁles in the case.19 It is always the better practice to obtain
5 Granite etc. Co. v. Weinberg, 62-202, 64+
380.

Kelley, 109-101, 123+295.

9 \Vintermute v. Stinson, 16—468(420).

rule
Ry.,
Ry.,
Co.,

9Thompson v. Lamb, 33-196, 22+443.

86-155, 90+382.

6 R. L. 1905 § 4360.
‘I See §§ 342-352.

10 Brown v. Brown, 28-501, 11+64.
11 Rule 9, Supreme Court; Pearson v. G.
N. Ry., 90-227, 95+1113; Johnson v. John

Formerly the

was otherwise. Morrow v. St. P. C.
65-382, 67+1002; Myers v. Chi. etc.
69-476, 72+694; Kertson v. G. N. Ex.
72-378, 75+600; Jenkinson v. Koester,

15 Holland v. G. N. Ry., 93-373, 101+608.
16 Pinkerton v. Wis. S. Co., 109-117, 123+
60.

son, 92-167, 99+803.

11 See § 1369.

12 Johnson v. Johnson. 92-167, 99+803;
Peterson v. Storm, 96-247, 104-+894; Brad
ley v. Bradley, 97-130, 106+338; Kipp v.
Clinger, 97-135. 106+108; Hess v. G. N.

18 R. L. 1905 § 4360.

See Lyman v. Spen

cer, 70-183, 72+1066.
H>I~Iospes v. N. W. etc. Co., 41-256, 43+

Ry., 98-198, 108+7, 803; Dart v. Russell,
99-364. 109+702; Prahl v. Brown County,

180. To same eﬁect: Downs v. Nourse, 30
552, 16+412; Dow v. Northern etc. Co., 51
326, 53+649; Prouty v. Hallowell, 53-488,

104-227, 116+483. Formerly it could not
be referred to unless made a part of the
order or ﬁnding. Myers v. Chi. etc. Ry.,

55+623; Duncan v. Everitt, 55-151, 56+
591; Du Toit v. Fergestad, 55-462, 57+
204; Seibert v. Mpls. etc. Ry., 58-69, 59+

69-476, 72+694; Boen v. Evans, 72-169,

829; State v. Egan, 62-280, 64-+813;
Vaughan v. McCarthy, 63-221, 65+249;
Firth v. Brack, 64-242. 66+987; Schultz v.

75+116; Kertson v. G. N. Ex. Co., 72-378,
75+600; Helm v. Smith, 79-297, 82+639.
18 Holland v. G. N. Ry.. 93-373, 101+608;
Kipp v. Clinger, 97-135, 106+108; Alton
v. Chi. etc. Ry., 107-457, 120+749. See
Hall v. Leland, 64-71, 66+202.
1* Taylor v. Grand Lodge, 98-36, 107+

545; Hess v. G. N. Ry., 98-198, 108-+7;
Dart v. Russell, 99-364, 109+702; Gay v.

Bower, 66-281, 68+1080; Gardner v. Fidel
ity etc. Assn., 67-207, 69+895; Aure V.
Becker County. 68-85. 70+791; Parker v.
Bradford, 68-437, 71+619; Lyman v. Spen

cer, 70--183. 7‘.2+1066; Fallgatter v. Lam
mers, 71-238, 73+860; Murphy v. Holter
hotf, 72-98, 75+4; Jourdain v. Luchsinger,
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the certiﬁcate of the judge, and it is often indispensable, for the clerk cannot
certify as to what was offered, received, or considered on the hearing.20 An
appeal from an order disposing of an interlocutory motion is well taken when it
affirmatively appears by the certiﬁcate of the clerk of the proper court'that his
return contains correct copies of all the records and ﬁles in the case, though
certain exhibits attached to certain affidavits were detached at the suggestion

of the trial court.21 Where judgment has been ordered by the trial court upon
the pleadings, it must appear by the return on appeal, either by the certiﬁcate
of the judge or of the clerk of the district court, that all the records and ﬁles
are returned.22 Where the certificate of the clerk is technically defective in not
showing that copies of all papers are returned, but it appears as a matter of fact
that they are returned, the defect in the certiﬁcate will be disregarded.28
Where the record contains no bill of exceptions, or certiﬁcate that it contains

everything offered on the hearing of the motion appealed from, or certiﬁcate of
the clerk that the return contains a true transcript of all the records and ﬁles
in the case, the order appealed from will be affirmed.“ When an order is based
on oral evidence, or on both oral and documentary evidence, a case or certiﬁed
statement should be prepared containing everything offered or considered on
the motion.“ When a motion is based on facts occurring at a regular trial a

case or bill of exceptions is necessary.26
340. Jurisdiction to compel a return—When an appeal has been perfected
the supreme court has exclusive jurisdiction to compel a return.27
341. Failure of appellant to cause return to be made-—-Rule of court—
It is provided by rule of court that “the appellant or plaintiff in error shall cause
the proper return to be made and ﬁled with the clerk of this court within sixty

days after the appeal is perfected or the writ of error served. If he fails to do
so, the respondent or defendant in error may, by notice in writing, require such
return to be ﬁled within twenty days after the service of such notice, and, if
the return is not ﬁled in pursuance of such notice, the appellant or plaintiff
in error shall be deemed to have abandoned the appeal or writ of error, and on
an affidavit proving when the appeal was perfected or writ of error served, and
the service of such notice, and a certiﬁcate of the clerk of this court that no re

turn has been ﬁled, the respondent or defendant in error may enter an order
with the clerk dismissing the appeal or writ of error for want of prosecution,
with costs, and the court below may thereupon proceed as though there had been
no appeal or writ of error.” 28 This rule is intended to speed the prosecution
of a cause, and it enables the respondent, if he so elects, to secure a dismissal

of the appeal, either in vacation or term time, without an application to the
court. If notice to make the return is not given, it in no manner affects the
right of the respondent to move the court for a dismissal of the appeal, or to

affirm for a non-compliance with its rules.29
SUFF ICIENCY OF RECORD

342. General rule as to completeness of return—The judgment or order
of a court cannot be declared erroneous on appeal when the whole case upon
91-111, 97+740; McElrath v. Lakeville, 92248, 994-895; Purvis v. Roholt,95-502,104-+
551; McAllen v. McAllen, 97-76, 106+100.
'-'° Hospes v. N. W. etc. Co., 41-256, 43+
180; Peterson v. Storm, 96-247, 104+894.
?! McAllen v. McAllen, 97-76, 106+100.
" Purvis v. Roholt, 95-502, 104+55l.
23 Jourdain v. Luchsinger, 91—111,97+740.

24 Spurr v. Spurr, 108-521, 1214-121.

25 State v. Egan, 62-280, 64+813.
26 See § 1368.
27 State v. Fellows, 98-179, 107+542.
28 Rule 4, Supreme Court.
29 Guerin v. St. P. etc. Ry.. 32-409, 21!
470; Plymouth C. House v. Seymour, 74
425, 77-239; West Pub. Co. v. De La Mott,
104-174, 116+103.
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which the judgment or order was founded, or all of the same which is material.
does not appear to have been returned to the appellate court.“0 The supreme
court will not review the action of the trial court upon a matter lying in the

discretion of the latter, unless all the facts and circumstances which may have
actuated the court in its act is presented by the records“
343. To review any question of fact—'I‘he supreme court will not review
the decision of a lower court upon any question of fact unless the record con
tains all of the evidence introduced on the trial pertaining to such question."
344. Necessity of a bill of exceptions or case on appeal from a judg
ment—On appeal from a judgment without a case or bill of exceptions the su
preme court can only consider questions appearing on the judgment roll.’8
(lrdinarily in such cases the only question that the court can consider is whether
the conclusions of law embodied in the judgment are warranted by the ﬁndings
of fact, or the verdict.“ The suﬁiciency of the pleadings to sustain the judg
ment cannot ordinarily be considered, except on appeal from a default judg
ment.33 It is true that the judgment roll includes “all orders involving the
merits of the action and aifecting the judgment," 3“ but the statute makes no
provision for incorporating in the judgment roll the evidence upon which such
orders are based. The practical consequence is that it is rare indeed that on
an appeal from a ﬁnal judgment without a case or bill of exceptions an inter
mediate order can be reviewed. Obviously the only orders that may be so re
viewed are such as are based solely on the record. Thus no case or bill of ex
ceptions is necessary in order to review an order granting or denying a motion
for judgment on the pleadings.‘H
345. In what cases record must contain all the evidence—In the follow
ing cases, in order to secure a full review on appeal, it must afﬁrmatively ap
pear, either in the body of the case or the certiﬁcate of the trial judge, that the
record contains all the evidence introduced on the trial: on appeal from an or
-der granting or denying a motion for a new trial on the ground that the verdict
is not justiﬁed by the evidence,” or on the ground of newly-discovered evi
deuce,39 or for error in dismissing or refusing to dismiss the action on the trial
for insufficiency of evidence,‘° or in directing or refusing to direct a verdict at
the close of the testimony,“ or on the ground that the damages are excessive,42
-">0 In re Post, 33-478, 24+184; Hospes v.
l\'. ‘V. etc. Co., 41-256, 43+-180; Gibson v.
Brennan, 46-92, 48+-460; Dow v. Northern
etc. Co., 51-326, 53+649; Duncan v. Ever
itt, 55-151, 56+591; Spriesterbach v.
Schmidt. 64-211, 66+721; Barbaras v. Bar
haras, 88-105, 92+522; Bryant v. Nelson,
94-305, 102-l-859.
-11 Gibson v. Brennan, 46-92, 484460.

31’ Cotterell v. Dill, 29-114, 124-355; Downs
v. Nourse, 30-552, 164-412; Brackett v.
Cunningham, 44-498, 47+-157; Spriester
bach v. Schmidt, 64-211, 66+721; Board of
‘Trustees v. Brown, 66-179, 68+837; Hard
wick v. Chi. etc. Ry., 124+819.
33 Bazille v. Ullman, 2—134(110); Morri

Smith v. Minneapolis, 95-431, 104+227.
Sec Dunnell, Minn. Pr.. § 1754.
88 Williams v. McGrade, 1346(39); But

ler v. Fitzpatrick, 21-59; Koethe v.
O'Brien, 32-78, 19+388; Chesley v. Miss.
etc. Co., 39-83, 38+769; Mead v. Billings,
40-505, 42+-472; Brackett v. Cunningham,
44-498, 47+157; Thomas v. West Duluth
etc. Co., 51-398, 53+710.
3" State v. Lautenschlager, 23-290; Sco
ﬁeld v. Walratb, 35-356, 28+926; Gardner
v. Fidelity etc. Assn., 67-207, 69+895.

4° Rhoades v. Siman, 24-192; Craver v.
Christian, 32-525, 21-1-716; Densmore v.
Shepard, 46-54, 48+-528, 681; Mickelson V.

Duluth etc. Assn.. 68-535, 71+703; Klein

son v. March, 4-422(325); Keegan v. Pet

v. Funk, 82-3, 84+460

erson, 24-1; Jones v. Wilder, 28-238, 9+
707; Johnson v. Deforge, 61-72, 63+174;

only contain all the evidence introduced up

Conron v. Hoerr, 83-183, 85+1012.

34 Peach v. Reed, 87-375, 92+229.
§ 392.

See

35 Peach v. Reed, 87-375, 92+229; Conk

lin v. Conklin, 93-188, 101+70.
38 R. L. 1905 § 4271.
31 Robinson v. Bartlett,

.

(the record need

to the time of the order).
41 Board of Trustees v. Brown, 66-179,
68+83T; Gardner v. Fidelity etc. Assn., 67
207. G9+S9-3; Klein v. Funk, 82-3, 84+460.

*2 St. Paul v. Kuby. 8-]54(125); Moran
v. Maekey. 32-266, 20+1-59; Davis v. Tri
bune Job-Printing Co., 70-95, 72-r808.

11-41o(302);
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or on the ground that the ﬁndings of the court “ or referee “ are not justified
by the evidence, or on the ground that the ﬁndings are without the issues; “" on
appeal from a judgment in an action tried by the court without a jury and the
suﬂiciency of the evidence to justify the ﬁndings is questioned;“ on appeal
from a judgment where error is assigned in refusing to dismiss the action on
the trial for insufficiency of the evidence ‘" or in directing or refusing to direct
a verdict at the close of the case ; “ on appeal from a judgment and it is as
signed for error that the ﬁndings are without the issues; " on appeal from a
judgment and it is assigned for error that the court erred in granting or deny
ing an application for additional or amended ﬁndings; “° on appeal from a
judgment ordered by the court on special ﬁndings, notwithstanding the general
verdict, and it is assigned as error that the general verdict was not justiﬁed
by the evidence; '“ on appeal involving the judgment of a justice of the peace,
and it is assigned as error that the judgment is not justiﬁed by the evidence; "2

on appeal from a judgment, and it is assigned for error that a special verdict
of the jury was not justiﬁed by the evidence.55

346. To review rulings on evidence-—In order to secure a review on appeal
of a ruling of the trial court in admitting or excluding evidence it is indis

pensable in all cases that there should be a bill of exceptions or case containing
the evidence erroneously admitted or excluded, the objection of counsel, the
ruling of the court upon the objection, and so much of the other evidence in the
case as may be necessary to enable the supreme court to review intelligently the
action of the trial court.“ When it is claimed that the court erred in admit
ting evidence it is almost always necessary that the record contain all the evi
dence introduced on the trial, because, in the absence of such a record, it will

be presumed on appeal that the evidence was rightly admitted, if it was admis
sible for any conceivable purpose within the issues or upon any conceivable
state of facts.65 When the objection to a question propounded a witness is that
it assumes a fact not proved the record must contain all the evidence." If the
materiality and admissibility of the evidence sought to be introduced is not ap
parent from the question propounded the witness, the record must contain an
offer suﬁlciently full and explicit to make the materiality and admissibility
obvious, when considered in connection with the pleadings and the other evi
dence in the record."
43 Dickerman v. Ashton, 21-538; Boright
v. Springﬁeld etc. Co., 34-352, 25+796;
State v. St. P. etc. Ry., 38-246, 36+870;
Michelson v. Duluth etc. Assn., 68-535, 71+

703; Grout v. Stewart, 96-230, 104+966.
44 St. Paul v. Kuby, 8-154(125); Teller
v. Bishop, 8—226(195); Brown v. Gurney,
20-527(473); Thompson v. Howe, 21-98;
Madigan v. Mead, 31-94, 16+-539; Lundell
v. Cheney, 50-470, 52+918.

45 St. Paul T. Co. v. St. Paul C. of C., 64
439, 67+350.
4" Downer v. Foulhuber, 19-179(142);
First Nat. Bank v. Parsons, 19-289(246);
MeDermid v. McGregor, 21-111; Albee v.

Hayden, 25-267; Thompson v. Lamb, 33
196, 22+443; Woodbridge v. Sellwood, 65
135, 67+799; Lee v. Kratka, 94-524, 102+

1134; Farmers etc. Assn. v. Dally, 98-13,
107+555.
11 See cases under note (40) supra.
48 See cases under note (41) supra.
49 Jones v. Wilder, 28-238, 9+707; Olson

v. St. P. etc. Ry., 38-479, 38+-490; Abbott
v. Morrissette, 46-10, 48+416.

-'10 School Dist. v. Wrabeck, 31-77, 16+
493;

Baker

v. Byerly, 40-489,

424-395;

Groomes v. Waterman, 59-258, 61+139; Le
vine v. Laneashire Ins. Co., 66-138, 68+
855; Stevens v. Stevens, 82-1, 84+457;
Bryant v. Nelson, 94-305, 1024-859.
51 Awde v. Cole, 99-357, 109+812.

51‘ Enright v. Theysen, 87-391, 92+1130.
58 Harrlwick v. Chi. etc. R_v., 124+819.
-14 St. Anthony M. Co. v. Vandal], 1-246
(195); Claﬂin v. Lawler, 1-297(231); Ba
zille v. Ullman, 2—134(110); Roehl v.
Baasen, 8-26(9); Wintermute v. Stinson,
16-468(420); Dartnell v. Davidson, 16

530(477); St. P. etc. Ry. v. Murphy, 19
500(433); Acker Post v. Carver, 23-567;
Stone v. Johnson, 30-16, 13+920; Sanborn

v. Mueler, 38-27, 35-+666; Johnson v. How
ard, 51-170, 53+363; Hewetson v. Dossett,
71-358, 73+1089; Le May v. Brett, 81
506, 84+339.
_ 5-" See § 378.

-W St. P. etc. Ry. v. Murphy, 19-500(-133).
-W Le May v. Brett, 81-506, 84+339.
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347. To review instructions—ln all cases the instructions given and ob
jected to and the instructions refused must be included in the record by a bill
of exceptions or cam

They are not a part of the record in this state.“

If

instructions objected to are an imperfect and misleading statement of the law
applicable to the case, it is necessary that the record should contain the entire
charge, for otherwise it will be presumed that additional instructions essential
to a full and accurate presentation of the law of the case were given.“ When
instructions are abstractly correct, but are erroneous as applied to the evidence,
the record must contain all the evidence introduced on the trial.“
348. To review refusal to give requested instructions—ln order to secure
a review on appeal of a refusal to give requested instructions it is necessary- in
all cases that the record should contain the charge in full.M and all the evidence
introduced on the trial.‘32
349. To review orders—To review orders not made on the trial the record
must contain all of the evidence on which the order was based.“
350. Miscellaneous cases—In the absence of a case or bill of exceptions
sutliciently full for the particular purpose, the supreme court will not review
rulings of the trial court in connection with the impaneling of a jury;°‘ or
improper remarks of counsel;‘‘“ or improper remarks W or conduct" of the
judge; or error in denying a jury trial;‘‘8 or error in refusing to allow an
amendment; “” or the misconduct of jurors; 7" or error in receiving additional
atlidavits on an appeal from the taxation of costs by the clerk; “ or error in

dismissing a complaint for insufﬁciency; *2 or misconduct of a party on the
trial; 7“ or the suﬂiciency of an affidavit in garnislnnent proceedings; '“ or er
ror in submitting depositions to a jury; “ or an alleged variance; "° or the
refusal of a continuance and an attachment for a witness; " or error in exclud
ing evidence to impeach the credibility of a witness: is or rulings on objections
reserved; "’ or the sufficiency of an atlidavit in replevin ; 8” or the granting of

an amendment to the pleadings on the trial 1 8‘ or an order modifying an allow
ance of alimony; 8“ or an order denying relief on the ground of laches ; " or er
ror in allowing counsel to read to the jury a complaint which had been super
scded by an amended complaint.“
351. Aﬁirrnance when record insuﬁicient—When the record is insuﬁicient
-’-8 State v. Sackett, 39-69, 38+773; Hend
riekson v. Back, 74-90, 76+1019.
5“ State v. Taunt, 16-109(99); Cogley v.
Cushman, 16—397(354); Stearns v. John

"8 Coolhangh v. Rocmer, 32-445, 21+472;
I\lcGeagh v. Xordberg, 53-235, 55+117.

son, 17—142(116).
6° Desnoyer v. L’Hereux, 1-17(1); State

7" Edlund v. St. P. C. Ry., 78-434, 81+
214.

6” Schumann v. Mark, 35-379,
Harris v. Kerr, 37-537, 35+379.

28+92T;

v.

T1 Schultz v. Bower, 66-281, 68t-1080.

Raguet,

T2 Flibotte v. Mullen, 36-144, 30+448.

14-273(203); State v. Taunt, 16—109(99);
Sheﬂield v. Ladue, 16-3S8(346); State v.
Owens, 22-238.

T3 Ham v. Whcaton, 61-212, 63+495.

v.

Brown,

Wheaton,

12—538(-148);
13—326(299);

Blackrnan

Day v.

H Stearns v. Johnson, 17-142(116) ; State

v. Sackett, 39-69, 38+-773.
62 Coles v. Yorks, 28-464, 10+-775; State
v. Sackett, 39-69, 38+773.
6-1 See § 1368.

M State v. Brecht, 41-50, 42+602; Ham v.
Wheaton, 61-212, 63+495.
0-5 St. Martin v. Desnoyer, 1-156(131);

Smith v. Wilson, 36-334, 31+176; State v.
Adamson, 43-196, 45+-152; Hang v. Hang
an, 51-558, 53+874.

‘H H-inkley v. St. Anthony Falls etc. Co.,
9-55(-14).
T-5 Conron v. Hoerr, 83-183, 85+-1012.

T6 Cushman v. Carver County, 19-295
(252).
71' Barnes v. Christoﬂ*Terson, 62-318, 64+
821.
72‘Ashe v. Duluth etc. Ry., 83-197, 85+
1011.

T9 Nat. Invest. Co. v. Schickling, 56-283.
57+663.
5° Goodall v. Ward, 17-17(1).
81 Macauley v. Ryan, 55-507, 57+151.

W Smith v. Kingman, 70-453, 73+-253.

9‘-' Barbaras v. Barbaras, 88-105, 92+522.

61 State v. Nichols, 29-357, 13+153.

*8 Schmitt v. Hager. 88-413, 93+110.
54 Loftus v. Smith, 90-418, 974-125.
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for a review of the errors assigned, the order or judgment will ordinarily be
atﬁrmed.85

352. Certiﬁcate of judge as to completeness of record-—In all cases where
it is necessary that the record on appeal should contain all the evidence, it must
allirmatively and unequivocally appear, either in the body of the case or the
certiﬁcate of the judge, that the case contains all the evidence introduced on
the trial, or at least all the evidence introduced on the issue of fact raised in

the appellate court.M Good practice requires that the completeness of the case
should be certiﬁed by the judge, but this is not indispensable, if the case pur
ports on its face to contain all of the evidence.87 The certiﬁcate of the judge
is not conclusive."
PAPER BOCKS AND BRIEFS

353. Contents of paper books-—The rule of court requiring the printing in
the paper book of so much of the return as will clearly and fully present the
questions arising on a review must be observed, unless application is ﬁrst made
for its modiﬁcation. In proper cases the rule will be modiﬁed so as to render
the printing of portions of the return unnecessary.so
354. Failure to serve—Dismissal, aﬁirmance, or reversal—Either party
may apply to the court for judgment of afiirmance or reversal, or for a dis
missal, as the case may be, if the other party neglects to appear and argue the
case, or to furnish and deliver cases and points.“0
355. Filing paper books and briefs—Paper books and briefs must be ﬁled
at least three days before the argument.01
356. Stipulati0ns—The rule of court requiring the paper book and briefs
to be ﬁled three days before the day of argument cannot be waived by stipula
tion of the parties.02
ASSIGNMENT OF ERRORS

357. Rule of court—Preﬁxed to the brief of the appellant, but stated sep
arately, shall be an assignment of errors intended to be urged. Each speciﬁ
8‘ Duncan v. Everitt, 55-151, 56+591;
Spurr v. Spurr, 108-521, 121-+121. See
Calderwood v. Schlitz, 107-465, 121+221.
86 Dorrnan v. Ames, 12-451(347); Cowley
v. Davidson, 13-92(86); Young v. Young,

18-90(72); Butler v. Fitzpatrick, 21-59;
Dickerman v. Ashton, 21-538; State v.
Lautenschlager, 23-290; St. P. H. Works
v. Langin, 23-462; Koethe v. O'Brien, 32
78, 19+38S; Cravcr v. Christian, 32-525,

211-716; Boright v. Springﬁeld etc. Co., 34
352, 25+796; Scoﬁeld v. Walrath, 35-356,
28+926; Chesley v. Miss. etc. 00., 39-83,
38+769; Mead v. Billings, 40-505, 42+472;
Brackett v. Cunningham, 44-498, 47+157;
Kohn v. Tedford, 46-146, 48+686; Board of
Trustees v. Brown, 66-179, 68+837; Gard
ner v. Fidelity etc. Assn., 67-207, 69+895.
91' Coleman v. Reierson, 36-222, 30+8ll;
Brackett v. Cunningham, 44-498, 47-F157;

Vassau v. Campbell, 79-167, 81+829.
88 Acker Post v. Carver, 23-567; Coleman

v. Reierson, 36-222, 30+811; Lundell v.
Cheney, 50-470, 52+918; Sage v. Rudnick,
67-362, 69+1096; Vassau v. Campbell, 79
167, 81+829; Jourda-in v. Luchsinger, 91

111, 97+740.

89 Gardner v. Leek, 52-522, 54+746.
9° Rule 14, Supreme Court; Merrill v.
Dearing, 24-179 (necessity of application) ;
Schleuder v. Corey, 30-501, 16+401 (effect
of aﬂirmance under rule—res judicata) ;
Guerin v. St. P. etc. Ry., 32-409, 21+470
(order aﬁirmed under rule); Maxwell v.
Schwartz, 55-414, 57+141 (eifect of aﬂirm
ance under rule—res judicata); Kimball v.

Southern etc. Co., 57-37, 5S+868 (appeal
dismissed under rule); Plymouth C. House
v. Seymour, 74-425, 77+239 (rule 4 does
not alfect right under rule 14 to move for
dismissal for non-compliance with rule
11); Brown v. Potter, 81-4, 83+-157 (ef
fect of appeal being perfected too late to
render a compliance with rule 11 possible) ;
Smith v. Ricker, 84-210, 87+615 (order re
versed under rule on court ’s own motion) ;
State v. Dennis, 87-407, 92+-1131 (order re
versed and judgment ordered under rule);
Manwaring v. Drake, 93-197, 101+1134,
l1l'2-+1134 (_iudgment reversed under rule).

91 Lehigh C. & I. Co. v. Scallen, 61-63,
63+245.
9'-’ Id.
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cation of error shall be separately, distinctly, and concisely stated, without repe
tition, and they shall be numbered consecutively. When the error speciﬁed is
that the ﬁnding of the court below or referee is not sustained by the evidence.
it shall specify particularly the ﬁnding complained of. No error not affecting
the jurisdiction over the subject-matter will be considered unless stated in the
assignment of errors.“
358. Necessity—Eﬁ'ect of failure to make—If the appellant fails to make
any assignments of error the order or judgment appealed from will ordinarily
be aflirmed.°‘ Generally the court will refuse to consider errors not assigned,"
but it may do so in its discretion.“
359. Function—The primary object of assignments of error is to apprise the
appellate court and the respondent, in a concise and convenient manner, of the
speciﬁc questions presented for determination. They enable opposing counsel
to ascertain readily and certainly just what points he has to meet in the prep
aration of his brief, and the court to see just what points it is to consider, and
to conﬁne discussion to them." They do not take the place of objections and
exceptions in the trial court.”
360. General rules—Cross-assignments—Mode of stating—0nly the ap
pellant can assign errors. Cross-assignments by a respondent are not author
izcd. In this state it is the rule that a party waives all objections to a verdict,

ﬁnding, judgment or order by failing to appeal.” An appellant can only as
sign errors which were prejudicial to himself; he cannot take advantage of
errors as to other parties.1

When there are several parties uniting in an appeal

there should be separate assignments of error unless the errors were common to
all.’ Two or more distinct allegations of error cannot be included in one as
signment; otherwise all the rulings during the trial might be grouped under
An omnibus assignment
is unavailing; counsel must put his ﬁnger on the speciﬁc error.‘ But a single
assignment may embrace several rulings involving the same error.“ An assign

onc assignment and the purpose of the rule defeated.8

ment so general and indeﬁnite as not to indicate the speciﬁc error asserted is a
03 Rule 9, Supreme Court.
MFreeman v. Rhodes, 36-297, 30+891;
Rushfeldt v. Shave, 37-282, 33+791; Day

v. Eibert, 68-499, 71+615; Guiterman v.
Saterlie, 76-19, 78+863.

95 James v. St. Paul, 72-138. 75+5; Thiel
v. Kennedy, 82-142, 8-H657; Adams v.
Thief River Falls, 84-30, 86+767; Schmitt
v. Murray, 87-250, 91+1116; Isherwood v.
Jenkins, 87-388, 92+230; Uldrickson v.

Samdahl, 92-297, 100+5; Forman v. Saun
ders, 92-369, 100+93; Ranta v. Supreme
Tent, 97-454, 107+156; Nye v. Kahlow, 98
81, 107+733; First Nat. Bank v. Hodapp,
98-534, 107+957; Ellering v. Mpls. etc. Ry.,

107-46, 1194507.
96 Clavin v. Semple, 90-49], 97+1117.
9" Duncan v. Kohler. 37-379. 34+594;

Adams v. Thief River Falls, 84-30. 86+767.
98 American E. Co. v. Crowley, 105-233,

117+428; Moneyweight S. Co. v. Hjerpe,
106-47, 118+62.
99 State v. N. P. Ry., 99-280, 1091-238;
Winona etc. Ry. v. Denman, 10—267(20S);
Edgerton v. Jones, 10-427(341); Kelly v.
Clow Reaper Mfg. Co., 20-88(74) ; New v.
Wheaton, 24-406; Watson v. Ward. 27
29, 6+407; Wheeler v. Merriman, 30-372,

15+665; Whitely v. Miss. etc. (‘o., 38-523,
38+753; In re Allen, 41-430, 43+382;
Henderson v. Kendrick, 72-253, 75+-127;

Clarkin v. Brown, 80-361, 83+35l. It is
not necessary for a party to appeal and
make assignments of error to raise points
showing that he was entitled to the order
or judgment rendered in his favor. Math
er v. C-urley, 75-248, 77+957.

1 Clark v. Stanton. 24-232; Seibert v.
Mpls. etc. Ry., 58-39. 59+822; Borman v.
Baker, 68-213,

70+]075;

Marshall & I.

Bank v. Cady, 76-112. 78+97S; Cornish v.
West. 89-360, 9-H1082; Fowler v. Jenks,

90-74. 97+127.
'-’.\lclson v. Munch. 28-314, 94-863. See
l\lcKas_v v. Huber, 65-9, 67+650; Baer v.

Kloos, 81-218, 83-+980.
3Vi/oodbury v. Day. 24-463; (‘hristian v.
Bowman. 49-99, 51+6(i3; Columbia M. Co.
v. Nat. Bank of Conn, 52-224. 53+1061;

Scibert v. Mpls. etc. Ry.. 58-39. 59+822.
4Malmgren v. Phinncy. 65-25. 67+649;
London etc. Co. v. McMillan, 78-53, 80+

841.
5 (‘olurnbia M. Co. v. Nat. Bank of Com.I

52-224, 53+1061.
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mere evasion of the rule. On the other hand the practice of multiplying assign
ments by repetition and unnecessary subdivision is a perversion of the rule
which defeats the very purposes for which it was adopted.“ Argument and the
citation of authorities have no place in an assignment of errors.7 At the end
of each assignment the number of the folio of the paperbook where the error
may be found should be given.3 Assignments cannot be predicted on rulings
in a justice court.”
361. As to ﬁndings and conclusions-—'1‘o question on appeal the sufficiency
of evidence to justify ﬁndings of fact by a court or referee, there must be an
assignment of errors specifying particularly the ﬁnding complained of.‘° An
assignment must show whether it is taken to the ﬁndings of fact or to the con

clusions of law.11 The particular error in a ﬁnding must be pointed out.12 If
the court makes a general ﬁnding that all the allegations of a particular plead
ing are true it is incumbent on an appellant to specify the fact or facts the ﬁnd
ing of which he deems erroneous."’ The following assignments have been
held insuﬁicient : that “the decision was not justiﬁed by the evidence and is con
trary to law ;” “ that “the evidence does not sustain the ﬁndings of fact ;” 1‘
that “the court below erred in ﬁnding the afﬁrmative allegations of the answer
to be true ;” 1“ that “the court erred in ﬁnding that the material facts alleged in
the answer are true ;” " that “the court erred in its ﬁndings and order for judg
ment ;” ‘B that “the ﬁndings of fact and conclusions of law of the trial court are

not justiﬁed by the evidence, and are contrary to law ;” 1'’ that “the ﬁnding of
the court is not justiﬁed by the evidence and is contrary to law ;” f° that the
court erred “in granting order for judgment for plaintiffs in any sum what
ever ;” '-'1 that “the decision of the court herein is not justiﬁed by the evi
dence ;” 2’ that “the ﬁndings are not supported by the evidence.” 23 An assign
ment that the court erred in denying a motion for a new trial is not sufﬁcient to
raise the objection that the court erred in refusing to amend its ﬁndings."
An assignment that “the conclusions of law are not justiﬁed or supported by

the ﬁndings of fact” is suﬁicient?‘5 An assignment that the court erred in
denying a motion for a new trial is insufficient to raise the point that the ﬁnd
ings are not justiﬁed by the evidence."
362. As to rulings on evidence—A single assignment may cover several
rulings involving the same error, but when the rulings involve diﬁerent points
they cannot be included in a single assignment.27 A general assignment that
BDuncan v. Kohler, 37-379, 3-H594; Car
penter v. Eastern Ry., 67-188, 69+720.
1 Duncan v. Kohler, 37-379, 34+594.

8 St. Barnabas Hospital v. Mp1s. etc. Co.,
68-254, 70+1126; Fidelity etc. Co. v. Grays,
76-450, 79+531.
9 Chamberlain v. Bradley, 79-232, 82+311.
1° Neils v. Hines, 93-505, 101+959; Bry

ant v. Nelson, 94-305, 102+859.

1“ Albrecht v. St. Paul, 56-99, 57+330.
1'1 Moody v. Tschabold, 52-51, 53+1023.

18 Dallemand v. Swensen, 54-32, 55+815;
Cook v. Kittson, 68-474, 71+670.
1" Mahler v. Merchants Nat. Bank, 65-37,
67+655.
=0 Lytle v. Prescott, 57-129, 58+-688.
'-'1 Michelson v. Duluth etc. Assn., 68-535,
71-1-703.

12Albrecht v. St. Paul, 56-99, 57+330;
Clark v. Richards, 72-397, 75+605.
13 Moody v. Tschabold, 52-51, 53+-1023;
Albrecht v. St. Paul, 56-99, 574-330;
Adolph v. Mpls. etc. Ry., 58-178, 59+959.
1* Smith v. Kipp, 49-119, 51+-656; Butler
v. Silvcy, 70-507, 73+406, 510; Parish v.
St. Paul, 84-426, 87+1124; _Nye v. Kahlow,
98-81, 107+733. See also, '1‘hielc v. Berge,

22 Petzenka v. Dallimore, 64-472, 67+365;
Hunt v. O’Leary, 84-200, 87+611.
23 Hughes v. Meehan, 84-226, 87+768.
H Owatonna v. Christianson, 83-52, 85+
909. See Bryant v. Nelson, 94-305, 102+
859.
25 Mahler v. Merchants Nat. Bank, 65
37, 67+655.
2“ Neils v. Hines, 93-505, 101+959.
2" Christian v. Bowman, 49-99, 51+663;

81-505, 844-320.

Columbia M. Co. v. Nat. Bank of Com., 52

15 Union Cash Register Co. v. John, 49
481, 52+48.

224, 53+1061.

11 Lytle v. Prescott, 57-129, 58+688.
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the court erred in admitting or excluding evidence is unavailing. 'l'he particu
lar evidence must be pointed out by apt reference." It is proper practice to

give the name of the witness, and the question asked, in full. The following
assignments have been held insuﬁicient: that “the court erred in overruling
plaintiﬁ’s objections to the evidence of divers defendants to the effect that sub
sequent to the execution of the note sued upon they settled their liability by the
execution of their individual notes;”” that “the court erred in overruling
defendants’ objections to the introduction of evidence ;” ‘° that “the court erred
admitting improper and in excluding proper evidence :" 3‘ that “the decision
of the court is not supported by the findings of fact, and is contrary to law ;" "
that the court erred in ﬁnding certain facts.“
363. As to new trials—An assignment that the court erred in denying a
motion for a new trial is too general, if the motion was made on more than one

ground.“ If the motion was made exclusively on one ground, such a general
assignment might in some cases suﬁiciently indicate the error complained of ;
as, for example, when the motion was made exclusively on the ground of newly
discovered evidence, or that the evidence did not justify the verdict. On the
other hand, if the motion was made on the ground of errors of law occurring at
the trial, an assignment would not be sufficient unless it speciﬁed the particular
errors relied on.“ A general assignment that the court erred in granting a
new trial is always sutlicient." An assignment that the court erred in denying
a new trial does not raise the objection that the damages are excessive.“ An
assigmnent that the verdict was not justified by the evidence has been held sulﬁ
cient to raise the objection that the verdict was larger than the evidence war
ranted.“
364. As to instructions--An assignment of error, “that the court erred in
its instructions to the jury, to which the defendant excepted" and one “that the
court erred in refusing the instructions requested by the defendant,” where
there are several exceptions and requests, are insutlicient.‘“’ The particular
instruction must be pointed out.m A single assignment as to several different

parts of a charge, relating to entirely different and distinct propositions is un
availing.‘1 Good practice requires that the alleged erroneous instructions
should be given in l1£1‘(: verba. There should be a separate assignment for each
28 Frederieksen v. Singer Mfg. Co., 38

102, 72+841; Larson v. Kelly, 72-116, 75+

356, 37+453; In re Granstrand, 49-438, 52+

13; Keough v. \Vendelschafer, 73-352, 76+

41; Am. Ex. ('0. v. Piatt, 51-568, 53+877;
Hall v. St. Paul, 56-428, 57+928; Cook v.
Kittson, 68-474, 71+670.
29 Yellow Medicine Co. Bank v. Wiger,
59-384, 614452.
80 Am. Ex. Co. v. Piatt, 51-568, 53+877.
31 Kretzsehmar v. Meehan, 81-432, 84+
220.

46; Ingalls v. Holmgren, 81-278, 83+980;
(‘hisago County v. Nelson, 81-443, 84+301;
Thiele v. Berge, 81-505, S4+320: Adams v.
Thief River Falls, 84-30, 86+767; Hughes

31‘ Hewetson v. Dossett. 71-358, 73+1089.
38 Ellison v. Fox, 38-454, 38+358.
34 Wilson v. Minn. etc. Assn., 36-112, 30+
401; State v. Hays, 38-475, 38+365; Ste
vens v. Minneapolis. 42-136, 43+842; In re
Granstrand, 49-438, 52+4l;
Moody v.

10::-515, 114+1134.

Tschabold, 52-51, 53+1023; Selover v. Bry
ant, 54-434, 56+58; Bates v. Richards, 56
14, 57+218; First Nat. Bank v. Holan, 63

525, 65+952; Mahler v. Merchants Nat.
Bank, 65-37, 67+655; Carpenter v. East

ern Ry., 67-188, 691-720; Sharpe v. Lar
son, 67-428; 70+1, 554; Cook v. Kittson,
68-474, 71+670; lngalls v. Oherg, 70

v. Meehan. 84-226. 87+768; Parish v. St.
Paul, 84-426, 87+1124; (‘ase v. Hutfman,
86-30, 9()+5; Shea v. Cloquet L. C0,, 97-41,

105+5-52;

Vanderburgh

v.

Minneapolis,

35 Stevens v. Minneapolis, 42-136, 43+842.
8“ Wilcox v. Mutual li‘. Ins. Co., 81-478,
8-1-+334; Central etc. ('0. v. Royal Ins. Co.,

92-2:23. 99+1120; Ecker v. lsaaes, 98-146,
]07+1053.
37 Sharpe v. Larson, 67-428, 70+-1, 554;
Adams v. Thief River Falls, S4-30, 86+-767.

-'18 Bates v. Reynolds, 92-392, 10U+1123.
“Carpenter v. Eastern R_v., 67-188, 69+
720.
4° Hansen v. (laar. 68-68. 70+8-53; Ste
vens v. Sandnes, 106-271, 121-902.
4| \\'utts V. ]IU\\'ill'll, T()—l‘l2, T2-840,
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request erroneously refused, and the only safe course is to give each request in
lnec verlm.‘2

365. As to miscellaneous matters—The following assignments have been
held sufficient: that “the court below erred in granting the order vacating the
judgment entered in said cause, and allowing the defendant to ﬁle his answer

and defend therein ;” ‘3 that “the court erred in granting defendant’s motion
to dismiss the action ;” “ and that “the court erred in directing a verdict for
plaintiff.“
.
366. Wa.iver—An assignment of error not urged by the appellant in his
points and authorities is deemed waived; “ and this is true though it was urged
on the oral argument," unless it is voluntarily discussed and submitted to the
court by counsel for the respondent.“ Where the appellant does nothing more
in his brief than reiterate his assignment it will be deemed waived.‘D It is dis
cretionary with the court to consider assignments not discussed.50
367. Amendment—An appellant has -no right to amend his assignments of
error after the time for serving them has passed, except by consent of the re
spondent or by leave of court.M When objection to the sufﬁciency of assign
ments is made on the argument 3. party should ask leave to amend them, for an
amendment is sometimes allowed even then."2
PRESUMPTIONS AND BURDEN OF PROOF

368. In general-—On appeal error will never be presumed; it must be made
to appear afﬁrmatively on the face of the record. It is always presumed that
the trial court acted regularly and in accordance with the law unless the record
aﬁirmatively shows the contrary.“ The burden of showing error aﬂirmatively
41’ Larson v. Kelly, 72-116, 75+13.
4-I Fitzpatrick v. Campbell, 58-20, 59+629.
H Ermentrout v. Am. Fire Ins. Co., 60
418, 62+543.
4-'- Am. Ex. Co. v. Piatt, 51-568, 53+877.
4" Smith v. Bean, 46-138, 48+687; Mpls.
Co-op. Co. v. Williamson, 51-53, 52+986;
Moody v. Tschabold, 52-51, 53+1023; Rom

315, 64+902; Cutting v. Weber, 77-53, 79+
595.
48 Cutting v. Weber, 77-53, 79+595.
49 Homer v. Center, 53-171, 54-+1052; Pet

or v. Contcr, 53-171, 54+1052; Bates v.

erson v. Red Wing, 101-62, 111+840;
Casey v. Miss. etc. Co., 108-497, 122+376.
-'-" State v. Holden, 42-350, 44+123.
M Green v. Dwyer, 33-403, 23+5-46; Mpls.
etc. By. v. Home Ins. Co., 64-61, 66+132;

Richards, 56-14, 57-I-218; Johnson v. John

Carpenter v. Eastern Ry., 67-188, 69+720;

son, 57-100, 58-824; Dodge v. McMaha.n,

Swanson v. Mendenhall, 80-56, 82+1093.

61-175, 63+487; Mp1s. etc. By. v. Fire
rnon’s Ins. Co., 62-315, 64+902; Boe v.
Irish, 69-493, 72+842; Keigher v. St. Paul,
73-21, 75+732; State v. Holder, 78-524,
81+532; Dennis v. Pabst, 80-15, 82-978;
Hahn v. Bettingen, 81-91, 83+467; White
v. Collins, 90-165, 95+765; Scott v. Hay,

90-304, 97+106; Price v. Wash. etc. 00.,
92-251, 99+810; Gallagher v. N. P. Ry.,
94-64, 101+942; Olson v. Burk, 94-456,
103+335; Pitz v. Kentucky etc. Co., 94-519,
101-797; Cochran v. Cochran, 96-523, 105+
183;

Atwood v. Larnmers, 97-214, 106+

310; State v. Marciniak, 97-355, 105+965;
Peterson v. Red \Vi.ng, 101-62, 111+840;
Mears v. Petruschke, 101-411, 112+390;
Rand v. Rand, 103-5, 1144-87; Anderson v.
International H. Co., 104-49, 116+101;
Wickstrom v. Swanson, 107-482, 120+1090;
Northwest T. Co. v. Anderson, 107-575,
120+1134; Naeseth v. Hommedal, 109-153,
123+287.
1" Dodge v. McMahan, 61-175, 63+487;
Mp1s. etc. Ry. v. Firemen ’s Ins. Co., 62

-52 See Campbell v. Loeb, 72-76, 74+-1024;

Adams v. Thief River Falls, 84-30, 86+
767; Neils v. Hines, 93-505, 101+959.
68 Teller v. Bishop, 8-226(195); David
son v. Farrell, 8—258(225); Andrews v.
Stone, 10-72 (52) ; Phoenix v. Gardner, 13
294(272); State v. Staley, 14-105(75);
State v. Lessing, 16-75(64); White v.
Balch, 24-264; Nudd v. Home etc. Co., 25
100; Jones v. Wilder, 28-238, 9+707;
Papke v. Papke, 30-260, 15+117; Tune v.
Sweeny, 34-295, 25+628; Pearce v. Mc
Gowan, 35-507, 29+176; Chesley v. Miss.
etc. Co., 39-83, 38+769; In re Bees, 39
401, 40+370; Mead v. Billings, 40-505, 42+
472; State v. Brecht, 41-50, 42+602; State
v. Brown, 41-319, 43+69; State v. Adam

son, 43-196, 4-5+152; Graves v. Am. etc.
Co., 46-130, 481-684; Hempsted v. Cargill,
46-141, 48+686; Davis v. Severance, 49

528, 52+140; Thomas v. West Duluth etc.
Co., 51-398, 53+710; Adamson v. Sundby,
51-460, 53+761; McGeagh v. Nordberg, 53
235, 55+-117; Coons v. Lemieu, 58-99, 59+
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by the record rests on the appellant.“ When a party appeals from an order
granting a new trial the burden rests on him to show that the order could not
properly have been made on any ground specified in the notice of motion,“ but
it has been held that if the new trial was granted on account of an error of law
or fact prejudicial to respondent and not referred to by the appellant it is the
duty of the respondent to point it out.“ If the record shows error and the
respondent claims that it is incomplete, it is his duty to secure an amendment
or supplementary return."
369. As to returns-—Where a return on appeal from a judgment of dismissal
fails to show what became of a motion made by defendant to strike out a reply
as sham, it cannot be assumed that the motion was granted.

If, in fact, the

reply was stricken out, it is the defendant’s duty to cause the return to be
amended in conformity with the fact."
370. As to judgments—In the absence of a return to the supreme court
from which the contrary is made to appear, it will be presumed on appeal from

a judgment, that it was duly authorized and regularly entered.

That the judg

ment was irregularly entered, or was unauthorized or unwarranted, cannot be

made to appear by a return which does not purport to contain a copy of the
judgment roll, or of all the papers and ﬁles which should be made a part of such
roll.“ To justify a reversal the error in the judgment must appear affirm
atively of record and cannot be found by inference or intendment. Every rea
sonable presumption will be indulged in favor of the validity of a judgment.‘0
It is presumed that a proper judgment will be entered."1
371. As to verdicts-—On appeal a verdict is presumed to be correct. In
the absence of a record containing all the evidence introduced on the trial

it is presumed that sufficient evidence was properly admitted to justify the
verdict.02 If the facts found by a verdict are not within the issues made by
the pleadings it will be presumed, the record not showing the contrary, that
they were litigated by consent." A general verdict is supported by the pre
sumption that all the issues or facts essential to support it were found by the
977; Vaughan v. McCarthy, 63-221, 65+

"1 Finch v. Green, 16-355(315).

362; Pabst v. Butchart, 68-303, 71+273;

0'-'Lynd v. Picket. 7—184(128); Barns
back v. Reincr, 8-59(37); Dorman v.

Von Hemert v. Taylor, 76-386, 79+319;

Ames, 12-451(347); Cowley v. Davidson,

Barbaras v. Barbaras, 88-105, 92+522;
State v. Bonk, 91-419, 984-334.
M Marsh v. Webber, 113-109(99); Phoe

13-92(86); Ran v. Minn. V. Ry., 13-442

249; Bowers v. Miss. etc. Co., 64-474, 67+

nix v. Gardner, 13—294(272); Blackman v.
Wheaten, 13-326(299); State VL Ryan, 13
370( 343) ; Lake Superior etc. Co. v. Greve,

17-322(299) ; Ryder v. Neitge, 21-70;
Mead v. Billings, 40-505, 42+-472; Mc
Gcagh v. Nordberg, 53-235, 55+-117; Flo
berg v. Joslin, 75-75, 77+557; Stitt v. Rat

Portage L. Co., 98-52, 107-+824.
N Marsh v. Webber, 13-109(99); Adams

v. Hastings etc. Ry., 18—260(236); Lan
gan v. Iverson. 78-299. 80+1051.
W Wilcox v. Mutual Fire Ins. Co., 81-478,
84+334.

(407); Warner v. Myrick, 16-91(81);
State v. Tnunt, 16—109(99); Jaspers v.
Lano, 17—296(273) ; Lake Superior etc. By.
v. Greve. 17-322(299); Young v. Young,
18-90(72); Daly v. Proetz, 20-411(363);

Butler v. Fitzpatrick, 21-59; Plummer v.
Mold, 22-15; Hocum v. Wcitherick, 22
152; Trogdcn v. Winona etc. Ry., 22-198;
State v. Owens, 22-238; Anderson v. Mor
rison, 22-274; St. Paul H. Works v. Lan
gin, 23-462, Benz v. Geisscll, 24-169; Geer
v. Smith. 25-472; Koethe v. O’Brien, 32
78, 19+388; Boright v. Springfield etc. Co.,
34-352, 2-‘H796; (lheslcy v. ltliss. etc. Co.,
39-83, 384-769; Brackctt v. (‘unningham,

5'' Floberg v. Joslin, 75-75, 77+557.

44-498, 47+157; Kohn v. Tedford, 46-146,

55 Ill.

48 P686; Anderson v. St. (‘roix L. Co., 47
24, 49+40'/'; Thomas v. ‘Vest Duluth etc.
Co., 51-398, 53+710; Lawrence v. Dalrym

59 Pabst v. Butchart, 68-303, 7l+273. See
Hempsted v. Cargill, 46-141, 48+686.
6° Teller v. Bishop, 8-226(]95) ; Siman v.
Rhoadcs, 24-25; Floberg v. Joslin, 75-75,
77+557; Eklund v. Martin, 87-441,92+-406;
Phelps v. Powers, 90-440, 97+136.

plc, 59-463, 61+559; Brigham v. Paul, 64
95. 66L203; Krumdick v. Chi. etc. Ry., 90

260, 95+1122.
63 Peach v. Reed, 87-375, 92+229.
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jury in favor of the party for whom it was returned. Where the jury return a
general verdict, together with answers to speciﬁc questions or issues submitted
to them by the court, such speciﬁc questions not being suﬁiciently full and com
plete to authorize a judgment thereon, the general verdict is presumed, there
being no conﬂict or inconsistency between them, to cover all the facts essential
to support a judgment on the special ﬁndings.‘H A cause having been submit
ted to a jury without objection to ﬁnd upon several alleged causes of action the
verdict will not be presumed to have been found upon one of such causes of
action which was unsupported by sufficient evidence, but, unless it is apparent
that such is not the case, will be deemed to have been made with regard to those
causes of action which were sufﬁciently proved.“ Where it is apparent that,
of two items, the jury have allowed one and disallowed one, and there is sulﬁ
cient evidence to justify them in disallowing one of them, the presumption is
that that is the one which they disallowed.“
372. As to ﬁndings—On appeal ﬁndings of fact by the trial court are pre
sumed to be correct. In the absence of a record containing all the evidence
introduced on the trial, it is presumed that suﬁicient evidence was properly
admitted to justify the ﬁndings." The same presumptious are entertained in
favor of ﬁndings of fact by a referee.68 Where a cause is tried by the court
without a jury and there is neither a settled case nor bill of exceptions it is
presumed on appeal that on the trial the parties voluntarily litigated all matters
of fact in the ﬁndings though some of the facts were not within the issues made
by the pleadings.“ Upon a review in the supreme court of ﬁndings of fact and
conclusions of law, where the evidence upon which the decision rests is before
it solely upon a bill of exceptions, every reasonable inference must be indulged
in favor of the material conclusions of the trial court, not inconsistent with the

statements in the bill of exceptions.

Where the trial court has found ultimate

and decisive facts, but has added thereto a statement that it would, but for cer

tain conditions, have reached a different conclusion, to give value to such quali
fying inference the facts to support the same should be embraced in the bill
of exceptions; and the ﬁndings should also contain the essential facts, or they

will be disregarded .’° Where evidence was improperly admitted on the trial,
and the court ﬁnds against such evidence, the presumption is that it was dis
regarded.’1 The presumption is that ﬁndings are as favorable to the successful
party as any reasonable view of the evidence would warrant.” The presump
M Eklund v. Martin, 87-441, 92+-406;
Krumdick v. Chi. etc. Ry., 90-260, 95+1122.
°-’- Pevey v. Schulenburg, 33-45, 21+844.
M Nowell v. Houlton, 22-19.

"1 Downer v., Fouhhuber, 19-179(142);
McDermid v. McGregor, 21-111; Dicker
man v. Ashton, 21-538; Albee v. Hayden,
25-267; Thompson v. Lamb, 33-196; 22+
443; Boright v. Springﬁeld etc. Ins. Co.,
34-352, 25-#796; State v. St. Paul etc. Ry.,
38-246, 364-870; Olson v. St. P. etc. Ry.,
38-479, 38+490; Coons v. Lcmieu, 58-99,
59*977; Brigham v. Paul, 64-95, 66+203;
Bowers v. Miss. etc. Co., 64-474, 67+362;
Woodbridge v. Sellwood, 65-135, 67+799;

2o-;27(473) ; Bisbee v. Torinus, 26-165,
2L168.

"0 Butler v. Winona M. Co., 28-205, 9+
697; Jones v. Wilder, 28-238, 9+-707; Wy
vell v. Jones, 37-68, 33+-43; Olson v. St.
P. etc. Ry., 38-479, 38+490; Salisbury v.
Bartleson, 39-365, 40+265; Baker v. By
erly, 40-489, 42+395; St. P. etc. Ry. V.
Bradbury, 42-222, 44-+1; Deiber v. Loebr,
44-451, 47+50; Abbott v. Morrissette, 46
10, 48+416; Ahlberg v. Swedish-Am. Bank,
51-162, 53+196; Coons v. Lemieu, 58-99,
59+977; Yorks v. St. Paul, 62-250, 64+
565; Stevens v. Stevens, 82-1, 84+457;
Thomas v. Murphy, 87-358, 91+1097;
Peach v. Reed, 87-375, 92+229; Johnson v.

Mickelson v. Duluth etc. Assn., 68-535, 71+
703; Peach v. Reed, 87-375, 92+229;

Spear, 102-516, 113+1134.

Reeves v. Sawyer, 88-218, 92+962; Phelps
v. Powers, 90-440, 97+136; Wellcome v.
Berkner, 108-189, 12l+882.
"8 St. Paul v. Knby, 8-154(125); Teller
r. Bishop, 8-226(195); Brown v. Gurney,

500.
'11 Reeves v. Sawyer, 88-218, 92+962.
72 Brown v. Fitcher, 91-41, 97+416.

‘'0 St. Paul '1‘. Co. v. Kittson, 88-38, 92+
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tion in favor of ﬁndings applies not only to conclusions from disputed facts, but
also to inferences reasonably to be drawn from undisputed facts.73
373. As to damages—The presumption on appeal that the verdict or ﬁnd
ing is correct includes the assessment of damages. In the absence of a record
containing all the evidence introduced on the trial, or at least all the evidence
bearing on the question of damages, it is presumed on appeal that sufficient evi
dence was properly admitted to justify the damages assessed." It is presumed
that the jury followed the instructions in assessing damages."
374. As to orders-—In the absence of a record attirmatively showing the con
trary it will be presumed on appeal that orders of the court were properly
made.76
375. As to instructions--On appeal it is presumed that the trial court fully
and accurately instructed the jury as to the law applicable to the case, unless
the contrary atiirmatively appears on the face of the record.71 If instructions
are abstraetly correct, it will be presumed that there was evidence introduced
at the trial to which they were applicable, in the absence of a record containing

all of the evidence." If the record does not atiirmatively show that it contains
all the instructions given and the instructions in the record constitute an imper
fect or misleading statement of the law applicable to the case, it will be pre

sumed that additional instructions essential to a full and accurate presentation
of the law of the case were given.“ When an instruction is given which is open
to two constructions, one of which is correct and the other incorrect as a propo

sition of law, the former will be presumed to have been the sense in which it
was given and understood, unless the ambiguity was particularly called to the
attention of the court with a request for a correction.“°

When contradictory

instructions are given it is presumed that those of practical application to the
evidence were more effective than others of an abstract nature.“ It is pre
sumed that the jury follow instructions in assessing damages."2 When a re
quest for instructions is refused and objection is raised on appeal it will be
presumed that the court in its general charge properly instructed the jury on

the point involved in the request, in the absence of a record purporting to con
tain the entire charge.“

376. As to withdrawn instructions-—\\"here the court gives an erroneous
instruction, but subsequently withdraws it and explicitly instructs the jury to
disregard it, it will be presumed on appeal that the jury accepted and acted on

the correction. The withdrawal must be absolute and in such explicit and un
equivocal terms that there is no danger of the jury being confused or misled
by contradictory instructions.“
377. As to issues tried—Tt is presumed on appeal. unless the record at’ﬁrm
atively shows the contrary, that the issues tried were those made by the plead
ings.“
"3 N. W. etc. Co. v. Conn. etc. Co., 105

483. 117+S25.
H St. Paul v. Kuby, 8—154(125); Moran
v. Maekey, 32-266, 20+159.
15 Pierce v. Wagner, 29-855, 13+170.
T6 Chesley v. Miss. etc. Co., 39-83, 38+

769; In re Rees, 39-401, 40+370; Vaugh
an v. McCarthy, 63-221, 65+249; Eklund
v. Martin, 87-441, 92+-406;

Barbaras v.

Barbaras. SS-105, 92+522.

Cogley

v.

Cushman,

16-397

(354); Stearns v. Johnson, ,17-142(116) ;
State v. Owens, 22-238.

18 Desnoyer v. L ’Hereux, 1-17(1); State
v.

Brown,

12-538 (448);

13—3'26(299);

Day v.

Raguet,

14-—273(203) ; State v. Taunt, 16—109(99);
Sheﬂield v. Ladue. 16-388(3-16); State v.
Owens, 22-238; Reed v. Pixley, 22-540.
7" (fonnolly v. Davidson. 15-5l9(428);
State v. Taunt. 16-109(99); (‘ogley v.

(Iushman. 16—397(35-3); Stearns v. John
son. 17-1-l2(116).
8° Siebert v. Leonard, 21-442; Erd v. St.

Paul. 22-443.

" State v. Brown, 12-538(448); State v.
Taunt, 16-109(99); Sheﬁield v. Ladue, 16

3S8(3-46);

Wheaten,

Blackman

v.

M (iorstz \'. Pinske, S2-456. 85+2l5.
S1 Pierce \'. \‘\-'agncr. 29-355, 13+170.
*3 Stcarns \'. Johnson, ]7—l~l2(l16).

-‘“Gomlsell \'. Taylor, 4]-207, 42+-873;
Dugan v. St. P. etc. Ry., 43-414, 45+851.
5-" See § 7675.
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378. As to rulings on evidence—Rulings of the trial court in admitting or
excluding evidence are presumed correct on appeal unless the record affirm‘
atively shows error.“ If evidence admitted was admissible for any conceivable
purpose within the issues, it will be presumed to have been rightly admitted, in
the absence of a record purporting to contain all the evidence introduced on the
trial.“ Evidence omitted from the record is presumed to have been properly
admitted.“I If evidence is offered for two purposes at the same time, for one
of which it is competent and for the other not, and it is received generally it will
be presumed that it was received for the proper purpose." If evidence is ad
missible only on condition of other evidence being admitted, it will be presumed
on appeal that the proper foundation was laid.°° It will be presumed that the
testimony of the defendant in a criminal action was voluntary.m When evi
dence is erroneously admitted on a trial by a court, without a jury, and the
court ﬁnds against such evidence, it is presumed that the court disregarded it.”
379. As to plcadings—Unless the record on appeal affirmatively shows the
contrary it will be presumed that there were proper pleadings; '3 that the issues
litigated were the issues made by the pleadings; “ that the evidence was in

accordance with the pleadings,“ that no facts were proved which were not
justified by the issues formed by the pleadings; 9' that omissions in the com
plaint were remedied by proof on the trial, if the verdict for the plaintiff could
not reasonably have been reached except on such proof."
380. As to jury following instructions—It is generally presumed that a
jury follow instructions.08

381. As to jury following instructions to disregard evidence—Where
evidence is erroneously admitted, and the jury are subsequently instructed to

disregard it, there is apparently no presumption in this state that they followed
the instructions."
382. ‘As to grounds on which new trial granted-It will not be presumed
on appeal that an order granting a new trial was granted on the ground that
the verdict, decision, or report, was not justiﬁed by the evidence.

On the con

trary it will be presumed, in the absence of a statement in the order to the con
trary, that it was not granted on that ground.1
383. Miscellaneous presumptions-Our supreme court has indulged the
following presumptions in the absence of a record showing error: that a chal
lenge to the panel was tried and determined on legal and suﬁicient evidence; '
that a referee was duly sworn; ‘ that there were proper pleadings; ‘ that an
88 Blackman v. Wheaton, 13—326(299);
Sheﬂield v. Ladue, 16—388(346); Winter
mute v. Stinson, 16-468(420); Acker Post
v. Carver, 23-567; White v. Batch, 24-264;
Conlan v. Grace, 36-276, 30+880; Olson v.
St. P. etc. Ry., 38-479, 38+490; Hewetson
v. Dossett, 71-358, 73+1089.
*1 State v. Shettleworth, 18—208(191) ; St.
P. etc. Ry. v. Murphy, 19—500(433); Con
lan v. Grace, 36-276, 30+880.
B8 Sumner v. Sawtelle, 8—309(272).
91‘ State v. Shettleworth, 18-208(191);

Van Brunt v. Greaves, 32-68, 19+345.
W Blackman v. Wheaten, 13-326(299);
State v. Shettleworth, 18—208(191).
91 State v. Leasing, 16-75(64).

"2 Reeves v. Sawyer, 88-218, 92+962.- See
State v. Mpls. etc. Ry., 90-88. 95+581.
"3 Davidson v. Farrell, 8-258(225).

9'' Coit v. Waples, 1-134(110); Daniels v.
Winslow, 2-113(93); Lee v. Emery, 10
187(151);

Hurd

v.

Simonton,

10-423

(340); Smith v. Dennett, 15-81(59);
Chesterson v. Munson, 27-498, 8+593;'
Thomas v. West Duluth etc. Co., 51-398,
53+710.
BB Pierce v. Wagner, 29-355, 1a+170. See
§§ 9795, 9796.
99 See § 7207.
1R. L. 1905 § 4198(7); Berg v. Olson,
88-392, 93+309; Fitger v. Guthrie, 89-330,
94+888; Hillestad v. Lee, 91-335, 97+1055;
Independent B. Assn. v. Burt, 109-323,
]23+9.'~l2; Nat. Citizens Bank v. Bowen,
109-473, 124+241; and cases under § 7084.
2 State v. Brecht, 41-50. 42+602.

3Leyde v. Martin, 16-38(24); Young v.

M See § 7675.

Young, 18-90(72).
4Davidson v. Farrell, 8-258(225).

95 Sumner v. Sawtelle, 8-309(272).

Libby v. llusby, 28-40, 8+903.

9‘ Id.

See
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attachment was issued at a proper time; "’ that the records of the cause were
brought to the attention of the court on a motion to vacate a judgment ; ‘ that

the trial court was right in holding that issues submitted to the jury did not
cover the whole case; 7 that interest was allowed on sutlicient evidence; " that

a grand juror excused by the court was in fact over age;" that special ﬁndings
in answer to interrogatories were consistent with the general verdict; 1° that a

complaint in a justice court was veriﬁed; “ that the evidence established a
several liability where a several judgment was entered against one of two de
fendants; " that counsel appearing "for the defendants" appeared for all the
defendants who answered; ‘-’ that the plaintiff elected to proceed upon the cause
of action on which the ﬁndings and decision of the court were made, where the
complaint contained inconsistent causes; “ that the facts established by the
evidence at the trial were fully litigated so that an amendment, conforming the
pleadings to the facts proved, might be allowed without opening the case for the
introduction of further evidence; 1‘ that attorney's fees allowed by the court
were such only as were authorized by the mortgage ; “‘ that upon judgment by

default whatever proofs were necessary were taken; " that in excusing a juror
without a challenge the court acted within the provisions of the statute; "' that
the district court had jurisdiction of an appeal in condemnation proceedings; 1”
that an indictment found and properly ﬁled was presented to the court; '° that
the officer in charge of a jury was duly sworn.21
NECESSITY OF DETERMINATION BY TRIAL COURT

384. In genera1—Exeept in such remedial cases as nmy be prescribed by law
our supreme court is only invested with an appellate jurisdiction. In the exer
cise of such jurisdiction it can only rightfully act as a court of review. The
very nature of its jurisdiction conﬁnes the court to a consideration of such
questions as, originating in another court, have been there actually or presum
ably considered and determined in the ﬁrst instance.22 The theory of the ju
dicial system in this state is that the parties shall ﬁrst have a decision of the
district court and then a review of that decision in the supreme court.23 The
rule applies whether the question is one of fact or of law.“ In accordance with
the general rule that the supreme court will refuse to consider questions not

passed upon by the trial court it has been held that the following objections
cannot be raised for the ﬁrst time on appeal: that the verdict is not justiﬁed by
5 Blake v. Sherman, 12-420(305) ; Black
man v. Wheaton, 13-326(299).
‘Dow v. Northern etc. Co., 51-326, 53+
649.
1 Piper v. Packer, 20-274(245).
5 Woodbridge v. Sellwood, 65-135, 67+
799.
9 State v. Brown, 12-538(448).
1° Dempsey v. Cogswell, 29-100, 12+148.
11 Burt v. Bailey, 21-403.
12 Tune v. Sweeney, 34-295, 254-628.
13 Adamson v. Sundby, 51-460, 53+761.
M Davis v. Severance, 49-528, 52+]-40.
15 Dougan v. Turner, 51-330. 53+650.

1“ Seibert v. Mpls. etc. Ry., 58-65. 59+8‘26.
17 Hotehkiss v. Cutting, 14-537(408).
18 Hill v. Winston, 73-80, 75+1030.
1" Hempsted v. Cargill, 46-141, 48+686.
2° State v. Beebe, 17-241(218).

‘-'1 State v. Ryan, 13-370(343).
22 Hawke v. Banning, 3-67(30) ; Babcock

v. Sanborn. 3-141(S6); Masterson v. Le

Claire, 4-163(108); Holmes v. Campbell,
12-221(141) ; State v. Byrud, 23-29; John
son v. Howard, 25-558; Keycs v. Clare, 40

8-1, 41+-453; Smith v. Kipp, 49-119, 51+
656; State v. Dist. Ct., 52-283, 53+1157;
White v. Western Assur. Co., 52-352, 54+

195; N. W. Railroader v. Prior, 68-95, 70+
869; Western R. Co. v. Phelps. 86-52, 90+
11, 793; Cornish v. Coatcs, 91-108, 97+

579; Book v. Sauk Center G. Co., 100-71,
110%-257; State v. Germania Bank, 103-129,
1l4+65l; Roach v. Aetna Ins. Co.,108-127,

]2l+613.

See Gilman v. Holyoke, 14-138

(104) (holding that authority or jurisdic
tion of district court to make an order

might be questioned for ﬁrst time on ap
peal).
23 (‘olvill v. Langdon, 22-565.
'-!4‘\\'l1ite v. V\'estern Assur. Co., 52-352,

54+195.
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the evidence; 2“ that the damages assessed by the jury are excessive or in
adequate; 2° that the judgment is not justiﬁed by the order or verdict or the

clerk has otherwise entered judgment irregularly; '1 that the ﬁndings of the
court are informal, indeﬁnite, incomplete, or broader than authorized by the is

sues actually tried; '-*8 that there is a variance between the pleadings and the
proof or that evidence is inadmissible under the pleadings; 2” that allegations
of a pleading are not put in issue by a denial; 3° that there is a departure in the

pleadings; 3‘ that a default should be opened and the defendant be allowed to
answer; 32 that the action is barred by the statute of limitations; 33 that an in
tervener had no right to intervene; 8‘ that a notice of motion for a new trial is
insufﬁcient; 8‘ that a motion for a new trial ought not to be entertained on cer
tain papers; 8° that costs were improperly taxed by the clerk; 3’ that a case of
an equitable nature was improperly submitted to a jury; as that there was no
formal order making a claimant a party to garnishment proceedings; 3” that
there was an improper blank in a writ of attachment; ‘° that there was a defect
in the affidavit upon which a justice issued a writ of replevin ; “ that a default
judgment was entered upon insufficient proof of service; '2 that the record does
not show an order of reference where the cause was tried by a referee; *3 that
the allegations of an answer were not put in issue by a reply; “ that a judgment

was improperly ordered on default at a postponed hearing of a motion to strike
out defendant’s answer as sham and for judgment; ‘“ that the verdict was for
a greater amount than was claimed in the complaint; “‘ that a demurrer was
heard at an improper time and place; “ that judgment, in an action tried by
the court, was directed without ﬁndings of fact; ‘8 that the jury have made a

miscalculation in arriving at their verdict; “’ that the court made a slight mis
calculation in its ﬁndings; "“’ that in an action to foreclose a mortgage one of
the parties defendant was described by his full name in the pleadings, but in
the report of sale and order of conﬁrmation by his initials only; “ that the court
abused its discretion in overruling a demurrer without giving the demurrant
the right to answer; 52 that the return of a justice on appeal to the district court
is not complete; "3 that a bond upon which an attachment was discharged is
defective; 5‘ that in an action to enforce a mechanic’s lien there was no proof
25 See § 7073b.

v. McMillin, 37-509, 35+372; State v. Dist.

26 Id.

Ct., 52-233, 53+1157.

2'! See § 5050.
18 See §§ 9864-9874.
‘-'° See § 7676.

38 Davis v. Smith, 7-414(328); Finch v.
Green, 16-355(315).
3" Williams v. Pomeroy, 27-85, 6+445.
4" Brown v. Mpls. L. Co., 25-461.
H Goodell v. Ward, 17-17(1).
41-‘ Masterson v. Le Claire, 4-163(108).
4-1 Spencer v. Levering, 8-461(410).

3° Taylor v. Parker, 17-469(-447); Mat
thews v. Torinus, 22-132; Merchants Nat.

Bank v. Barlow, 79-234, 82+36-1; Lyford v.
Martin, 79-243, 821-479.
31 Abraham v. Holloway, 41-163, 42+870;
Whitney v. Nat. M. A. Assn., 57-472, 59+
943.

32 Keyes v. Clare, 40-84, 41+-453.
83 Hardwick v. Ickler, 71-25, 73+519; Gil
bert v. Hewetson, 79-326, 82+655.

84 Holcomb v. Stretch, 74-234, 76+1132.
B5 Nudd v. Home Ins. etc. Co., 25-100;

Chesley v. Miss. etc. Co., 39-83, 38+769.
36 Nudd v. Home Ins. etc. Co., 25-100.
51 Kent v. Bown, 3-347(246); Hurd v.

Simonton, 10-423(340); Fay v. Davidson,
13—298(275); Barry v. McGrade, 14-286
(214); Hennepin County v. Jones, 18-199
(182); Jensen v. Crevier, 33-372, 23+541;
Coles v. Berryhill, 37-56, 33+213; Stevens

H Matthews v. Torinus, 22-132; Mer
chants Nat. Bank v. Barlow, 79-234, 82+

364; Lyford v. Martin, 79-243, 82+479.
+5 (lederholm v. Davies, 59-1, 60+676.

46 Amort v. Christotferson, 57-234, 59+304.
4'! 1-‘allgatter v. Lammers, 71-238, 73+860.

48 Williams v. Schembri, 44-250, 46+-103.
4!" Bank of Com. v. Smith, 57-374, 59+
3l1; Fletcher v. German—Am. Ins. Co., 79
337, 824-647.

5" Fithian v. Weidenborner, 72-331, 75+
380.

51
5'2
53
M

Piper v. Sawyer, 82-474, 85+206.
Potter v. Holmes, 72-153, 75+591.
Davies v. Von Berg, 79-233, 82+311.
Gale v. Seifert, 39-171, 39+69.

106

.4PPE'.4L A.-YD ERROR

on the trial that the land did not exceed one acre in area; “ that the return of
an ofiicer as to the service of a summons is insutiicient; “ that the verdict. in
condemnation proceedings involving several tracts. is for a gross sum for all; "7
that a stipulation for judgment was not authorized 1 5" that a levy under execu

tion was excessive; "" that a creditor was not authorized to appeal from an order
of the probate court allowing the account of an administrator; ‘° that a petition
in highway proceedings was insufiicicnt : ‘“ that an order for judgment was er
roneous;" that a receiver was guilty of negligence in the discharge of his
trust; “ that a proper mechanic‘s lien statement was not ﬁled ; ‘“ that a notice

of appeal from a municipal court to the district court was not served in due
time.“

385. Necessity of motion for new trial—A motion for a new trial is some
times necessary in order to secure a review on appeal.“
SCOPE OF REVIEW ON APPEAL FROM JUDGMENTS

386. Review limited to the return-It is fundamental that the review on
appeal must be limited to the record.M To justify a reversal of a judgment the
record must show affirmatively material error."
387. When review limited to the judgment r0ll—\\'hcn the record on ap
peal does not contain a bill of exceptions or case, or its equivalent, the supreme
court can review only such questions as appear upon the judgment roll.”
388. Review of verdict or ﬁndings-Suﬁiciency of the evidencc—If the
record contains all the evidence introduced on the trial. the supreme court ma_v
review the sufficiency of the evidence to justify the ﬁndings of a court or referee.
on an appeal from the judgment entered thereon, though no motion for a new
trial was made below.'[0 When the trial is by jury the sufficiency of the evi
dence to justify the verdict cannot be reviewed on appeal from the judgment,
unless a motion was made in the trial court for a new trial, and the motion was
denied," or there was a motion under the statute for judgment notwithstanding
the verdict.T2
389. Review of intermediate orders-—a. In gencral—Our statute provides
that upon an appeal from a judgment the. supreme court may review any inter
mediate order involving the merits or necessarily aﬁ'ccting the judgment.“

This, of course, is subject to the proviso that the record is suﬁicicntly full in the
particular case to warrant the review.“ An intermediate order, within the
meaning of this provision, is one which is intermediate the commencement of
the action and the entry of judgment.

Orders made subsequent to the entry

of judgment cannot be reviewed on an appeal from the judgment."’ It is the
general policy of the law that intermediate orders shall be reviewed on appeal
from a ﬁnal judgment. or an order granting or refusing a new trial rather than
by direct appeal. Any other policy would result in vcxatious and dilatory ap
55 Egan v. Menard, 32-273, 20+197.
-W Johnson v. Lough, 22-203.
5'! Lake Superior etc. Ry. v. Greve, 17-322

(299).

M Teller v. Bishop, 8-226(195); State v.

Staley, 14—105(75).

58 Western R. Co. v. Phelps, 86-52, 90+11,

793.
59 Glaucke v. Gerlich, 91-282, 98+94.
60 McAlpine v. Kratka, 92-411, 100+233.
M Krenik v. Cordova, 95-372, 104-+130.

62 Beck v.
'55 State v.
651.
M Schmoll
05 Cordello

M Lnndherg v. Single Men’s E. Assn., 41
508, 43+394. See §§ 342-352.

Knoblauch, 96-532. 104+1149.
Germania Bank, 103-129, 114+
v. Lucht, 106-188, 118+555.
v. Deponte, 107-573, 120+902.

60 See § 7073.

See §§ 368-383.

“-9 Keegan v. Peterson, 24-1; Brown v.
Brown, 28-501, 1l+64. See § 344.
7" See § 7073.
71 Sce § 7073.
'1"-’ Borgcrson v. (look, 91-91, 97+734.
73 R. L. 1905 § 4365. Sec. as to review on

a writ of error, Wakefield v. Spencer, 8
376(336).
'14 See §§ 342-352.
7-'~ Halvorscn v. Orinoco M. Co., 89-470,
95+320.
~1.‘4+404.

But see. Fall v. Moore, 45-517,
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peals.T6 In many jurisdictions no appeal is allowed from an intermediate
order. Our statute authorizes an appeal from certain classes of such orders
with the result of much confusion and uncertainty in the cases. Any distinc
tion in intermediate orders made for the purpose of determining appealability
must inevitably be more or less arbitrary. Of course any order which is itself
uppealable may be reviewed on an appeal from the ﬁnal judgment, and it mat
ters not that the time for appealing from the order expired before the appeal
from the judgment.11 Our statute deﬁnes an order as a direction of a court or
judge, made or entered in writing, and not included in a judgment." This is
not broad enough to deﬁne what may be reviewed on an appeal from a ﬁnal
judgment for it does not include mere rulings on the trial. Of course it is un
questioned law that every ruling on the trial on a question of law," as, for
example, a ruling admitting or excluding evidence, is reviewable on an appeal
from the ﬁnal judgment.so
b. Orders held reviewable—'1‘he following intermediate orders have been held
reviewable on appeal from a ﬁnal judgment: an order denying a new trial; 8‘
an order allowing an amendment of the pleadings before trial; 82 an order for
judgment notwithstanding a demurrer, the demurrer not being stricken out; 83
an order assessing damages where the defendant withdrew his answer and sub
mitted the assessment of damages to the court; 8‘ an order submitting a case to

arbitrators; 8“ an order directing a delivery to the sheriff for sale, of property
involved in the action; 8° an order of reference; 8’ an order granting or denying
a motion for a change of venue; ‘*3 an order denying a motion to have a com
plaint made more deﬁnite and certain;89 an order made on an appeal to the
trial court from a taxation of costs by the clerk; ”° an order striking out an
answer; ‘“ an order refusing to strike out a bill of exceptions; 9’ an order before

trial refusing to strike out irrelevant matter in a pleading; " an order affirming
the clerk’s refusal to allow and insert costs in the judgment after the entry of
judgment; 9‘ an order allowing an amendment of the pleadings on the trial: “"’
an order appointing commissioners in condemnation proceedings; °° an order
denying a motion to set aside the service of summons; 9'’ an order dismissing
an action on the trial; ‘"3 an order refusing to strike a case from the calendar; 9”
an order sustaining a demurrer and denying leave to amend.1
390. Review on appeal from a part of a judgment—On an appeal from a
part of a judgment the review is strictly limited to the part from which the ap
peal is taken.‘-'
‘"1 See Myrick v. Pierce, 5—65(47) ; Hulett
v. Matteson, 12-349(227); Am. B. CO. v.
Kingdom Pub. Co., 71-363, 73+1089.
T7 Mower v. Hanford, 6-535(372).
78 R. L. 1905 § 4123.
T9 Teiek v. Carver County, 11—292(201).

8° Sanborn v. Mueller, 38-27, 35+666;
Blois v. G. N. Ry., 71-45, 73+637.
81 Mower v. Hanford, 6-535(372).
*2 Winona v. Minn. etc. Co., 29-68,
228; Mpls. etc. By. v. Home Ins. Co.,
61, 66+132; Hanley v. Cass County,

De

Ry., 55-479, 57+208; State v. Dist. Ct.,
77-302, 79-+960; Taylor v. Grand Lodge,
98-36, 107-#545.
39 State V. O’Brien_, 83-6, 85+1135.

‘*0 Felber v. Southern Minn. Ry., 28-156,
9+635; Herrick v. Butler, 30-156, 14-l-794.
91 Harlan v. St. P. etc. Ry., 31-427, 18+
147.
"2 Baxter v. Coughlin, 80-322, 83+190.

11+
64
87

209, 91+756.
H Keegan v. Peterson. 24-1.
84 Kent v. Bown, 3-347(246).

93 Hang v. Haugan, 51-558, 53+874.
"4 Fall v. Moore, 45-517, 48+404.
95 Macauley v. Ryan, 55-507, 57+151.
"6 Duluth Tr. Ry. v. Duluth Ter. R_v., S1
62, 83+497.
"7 State v. Dist. Ct., 26-233, 2+698.

3-5 Heglund v. Allen, 30-38, 14+57.

98 Thorp v. Lorenz, 34-350, 25+712.

M Mower v. Hanford, 6—535(372).

"0 (‘hadbourn v. Reed. 83-447. S6+~l15.

"T Bond v. Welcome, 61-43. 63+3.
*8 Carpenter v. Comfort, 22-539; Hinds
V. Backus, 45-170, 47+655; Jones v. Swank,
54-259, 5-')+1126; Schoch v. Winona etc.

I Disbrow v. Creamery P. M. Co., ]25+1l5.
2 Hall v. Mc(“orrnick_ 31-280. 17+62ﬂ. Sm,
Dodge v. Allis. 27-376, 7+T3‘2.
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391. Review limited to the particular judgment—\\'hilc an appeal from
a judgment carries up for review prior rulings or orders it does not carry up
for review a prior judgment. Thus, upon an appeal from the ﬁnal “decree"
in foreclosure proceedings, it was held that error in the judgment adjudging
the amount due and directing the sale, could not be reviewed.‘

392. Review of conclusions of 1aw—()n appeal from a judgment the su
preme court will consider whether the conclusions of law are justiﬁed by the

ﬁndings of fact. It is not necessary that the record should include a case or
bill of exceptions or that a motion should have been made in the trial court for
a new trial or an amendment. The supreme court may determine the question
on the judgment roll alone.‘
393. Judgment notwithstanding the verdict-On an appeal from a judg
mcnt ordered by the court notwithstanding a verdict under the statute, any ac

tion of the trial court when admitting or rejecting evidence, and assigned as
error by appellant, may be reviewed. As regards appeal such a judgment
stands oil the same footing as a judgment entered upon a verdict.‘

On appeal

from a judgment entered on a verdict, a motion for a judgment notwithstand
ing the verdict having been dcnied, and a new trial not having been sought.

the court will only consider the suﬁiciency of the evidence to justify the verdict.‘
SCOPE OF REVIEW ON APPEAL FROM ORDERS

394. Order granting a new trial--a. General ruIe—Any question that may
be properly raised on a motion for a new trial in the trial court may be con
sidered by the supreme court on an appeal from an order granting the motion.’
b. Subsequent orders—An order made subsequent to an order granting a
new trial cannot be reviewed on an appeal from the latter.‘

1'. Limited by grounds stated in order—-Unless an order granting a new trial
states speciﬁcally that it is made on the ground that the verdict or decision is
not justiﬁed by the evidence, the supreme court cannot consider that ground,
if the motion for a new trial was made on that and other grounds.’ Prior to
Laws 1901 c. 46 the supreme court was not thus limiter .“’
J. I.z'm1'le¢l to ucepfions or assignment of errors l)(.’fHlL‘—E!'1‘0l‘S of law occur

ring on the trial cannot be reviewed unless proper exceptions were taken or the
errors were specifically assigned in the notice of motion for a new trial.H
e. Not Ihnited by erroneous rmsons—-An order granting a new trial will not
be reversed on appeal if it was justiﬁed on any of the grounds on which the
motion was made, though it was not justified on the ground stated by the trial

court.12

This general rule is somewhat limited by statutc.“‘

When the court.

in setting aside a verdict and granting a new trial. states in the order that it
3Dodge v. Allis, 27-376, 7+732.
4 Morrison

v.

March,

4-422(325);

7 See .\Iacnulc_v v. Ryan, 55-507, 57+151;
St.

Paul v. Kuby, 8—154(125); Teller v. Bish
op. 8—226(195); Burpe v. Van Eman, 11

327(23l); Rich v. Rich, 12-468(369);
First Nat. Bank v. Parsons, 19-289(246);
Thompson v. Howe, 21-98; Jones v. Wild
er, 28-238, 94-707; Brigham v. Paul, 64
95, 66+20-'3; Wheadon v. Mend, 71-322, 73+

975; Stevens v. Stevens, 82-1, 84+4-57;
Peach v. Reed, 87-375, 92+22 .

5De Blois v. G. N. Ry., 71-45, 73+637.
See, as to the necessity of a record con
taining all the evidence, Awdc v. Cole, 99
357, 363, 109+812.
6 Borgcrson v. (‘ook, 91-91, 97+734.

lline \‘. .\I_vriek, 60-518. 62+1125.

BBaxtcr v. Coughlin. 80-322, 834-190.
'Jl“itgcr v. Guthrie, 89-330, 94+888, and
cases under § 7084.
1“ .\iarsh v. Wcbber. 151-109(99); Langan
v. Iverson. 78-299, 80+1051; Jenkinson v.

Koestcr. 86-155, 904382; Fitger v. Gu
thrie. 89-330, 94-K888; Mpls. T. M. Co. v.

('hristinnson, 92-40, 991-1134.
11 Cnppis v. \Vierlcmann, 86-156, 90+368;
Olson v. Berg, 87-277,9l+1103. See§7091.
1'-' .\[orrow v. St. P. C. R_v., 65-382, 67+

1002: Poirier v. Griﬂin, 104 -239, 1l6+576.
1-3 See § 7034.
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does so because the evidence does not justify the verdict, and that it erroneously
instructed the jury on a question of law, the order will not be reversed, unless
the evidence was manifestly and palpably in favor of the verdict, though the
supreme court is of the opinion that the instruction as given was correct.“
f. Estoppel of appella-n.t—A party who appeals from an order setting aside a
verdict and granting a new trial cannot impeach the verdict in the appellate
court or be heard there on exceptions taken by him to rulings on the trial which
terminated in such verdict.“

395. Order denying a new trial-—a. Review limited to grounds stated in
notice—()n an appeal from an order denying a new trial the supreme court is
limited in its review to the grounds or errors assigned in the notice of motion."
b. Limited to exceptions or assignment of errors below—-Errors of law oc
curring on the trial cannot be reviewed unless proper exceptions were taken or
the errors were speciﬁcally assigned in the notice of motion for a new trial.U

c. Orders made prior to the trial—As observed elsewhere the cases are in a
state of confusion as to whether an order made prior to the trial is a ground for
a new trial.18 There is a corresponding confusion as to whether such orders
may be reviewed on an appeal from an order denying a new trial. Thus it has
been held that on such an appeal the supreme court may review an order of ref
erence19 and also an order granting or denying a motion for a change of
venue."° On the other hand it has been held that an order made prior to the
trial allowing an amendment of the pleadings cannot be reviewed on such an
appeal,21 nor an order sustaining a demurrer.22
d. Orders made on the trial—An order granting or refusing an amendment
of pleadings is reviewable,” and so is an order denying a motion for a jury trial
made when the cause is called for trial.“
0. Orders made subsequent to the iriaZ—An order made subsequent to the
trial is no ground for a new trial and consequently cannot be reviewed on an

appeal from an order denying a new trial.25
f. Conclusions of law-—Whether the conclusions of law of a court or referee
are justiﬁed by the findings of fact may be raised on a motion for a new trial
and reviewed on an appeal from the order made thereon.26
g. Rulings favorable to prerailing party/—If, upon an appeal from an order
denying a new trial, the supreme court determines to atlirm the order it will
not consider exceptions of the respondent to rulings that were favorable to the
appellant.27
396. Intermediate orders—In general-1t is a general principle that on an
appeal from an intermediate order the review is strictly limited to the matters
directly involved in the order or upon which it is based. An appeal from an
14 Avery v. Holliston, 104-178, 116+354.
71-" Whitely v. Miss. etc. Co., 38-523, 384
53.
1° Searles v. Thompson, 18-316(285).

1" Cappis v. Wiedemann, 86-156, 90-L368;
Olson v. Berg, 91-277, 91+1103.
19 See § 7097.

1° Bond v. Welcome, 61-43, 63+3.
2°Lehmielre v. St. P. etc. Ry.. 19-464
(406) (overruled); Carpenter v. Comfort,

22-539; Wilson v. Richards, 28-337, 9+
872; State v. Dist. Ct., 77-302, 79+960;
Taylor v. Grand Lodge, 98-36, 107-+545.
21 Winona v. Minn. etc. Co., 27-415, 6+
795, 8+148; Mp1s. etc. Ry. v. Home Ins.

00-, 64-61, 66+132; Manwaring v. O'Brien,
75-542, 78+1.

2Grimes v. Ericson, 94-461, 103+334.
23 Ilanley v. Cass County, 87-209, 91+756.
24 Hasey v. McMullen, 109-332, 123+1078.

'25 See Schumann v. Mark, 35-379, 28+
927; Baxter v. Coughlin, 80-322, 83+190.

'-'6G1-iﬂ'in v. Jorgenson, 22-92; Wilson v.
Richards, 28-337, 9+872; Ames v. Richard
son, 29-330, 13+-137; Coolbaugh v. Roemer,
32-445, 21+472; Farnham v. Thompson,
34-330, 26+9; Tilleny v. Wolverton, 54-75,

55+822; Lumbermen’s Ins. Co. v. St. Paul,

s2-497. s5+525; Hibbc v. Marpe, 84-178,
87+363.

27 Winona etc. By. v. Denman. 10-267

(208).
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order does not, like an appeal from a judgment, carry up for review the regu
larity of prior orders or rulings of the court."
397. Orders subsequent to judgrnent—1.' pon an appeal from an order sub
sequent to judgment the judgment cannot be reviewed.“
LAW 01-‘ CASE

398. Res judicata-—Law of case—1£x(-ept by way of re-argument the su
preme court has no authority to review its tlt-ci.~‘i011.~‘ and judgments.

On a

second appeal in the same cause all questiolls. both of law and fact, which were
or might have been determined on the first appeal are res judicata.“° When
the evidence is ditferent on a second trial. the opinion on a former appeal, re
viewing the former trial, is the law of the case only so far as applicable.31
Where an appeal is taken from an order denying a new trial and the order is
allirmed either after argument on the merits or under the rules of court no ques
tions which were or might have been determined on such appeal can be raised
on a subsequent appeal from the ﬁnal judgment entered in the same cause on
the verdict of findings. This rule applies where the order is atiirmed on the
ground that the appellant failed to serve paper-books and points as required by
the rules of the supreme court.32

lint the judgment of allirmance on the ﬁrst

appeal is no ground for dismissing the subsequent appeal as the latter may in
volve questions arising subsequent to the order on the motion for a new trial or
other questions which could not be raised on such a motion.

The proper prac

ticc is to object at the hearing or in the brief to the con.-idcrution of questions
which are res judicata.“ A mere di.~1nissal of an appeal from an order denying
a new trial does not have the effect of an e.-toppel.3‘ The court will take notice
01' its records in order to determine what was con.-'idcrcd on the former appeal.“5
An order of the district court, where it has jl1l'l>‘(l1l'li011 of the person and sub

jccl-mattcr, is conclusive unless set aside upon review, by the appellate court.
'-"~1.c1unieke v. St. P. etc. Ry., 19-464
(106); Curtis v. St. P. etc. Ry., 20-28

1~Isch v. White. 82--162. 85+238, 718; Hibbs
Marpc, $4-178, s7+363; Terryll v. Fari

(19) ; (lriﬁin v. Jorgenson, 22-92; State v.
1’ro1mte (.‘t., 28-381, 101-209; Papke V.
1'upkc. 30-260, 15+117; Menage v. Lust

bault. 8-1-341. 87+917; Sours v. G. N. Ry.,
\'8-501, 93+5l7: Nelson v. Betcher, 96-76,

104-'S.'l3; Bruucht v. Graves, 96-387, 104+

ﬁoh], 30-487, 16+398; llospcs v. N. \V. etc.

1089; 1tna.~u-11 \'. Elite L. ('o., 102-507, 112+

(_‘o., -11 256, 43+180; Flowers v. Bartlett,

1141; lntcrnationnl B. 00. v. Rainy Lake
River 13. (.‘orp.. 104-152, 1167221; Ander

66-213, 68+il76; Potter v. Holmes, 72-153,
75+5‘.11; Baxter v. Cough]-in, 80-322, 83+
190.
2“ Pupkc v. Papke, 30-260, 15+117. See
Dodge v. Allis, 27-376, 7+732.
M La Urosso etc. Co. v. Reynolds, 12-213
(135);
Ayer v. Stewart, 16-89(77);

son v. Pitt. 108-261, 121+915; Webber v.

Schlcuder v. Corey, 30-501, 16+-401;
Smith v. Glover, 50-58, 52+210,912; Adam
son v. Sundby, 51-460, 53+761; Johnson v.
N. W. '1‘. E. (‘o., 54-37, 55t829; Tilleny v.

Kruincr v. X. W. E1. ('o.. 97-44, 106+86.
31 l\1l'Xﬂ'1ll1l'{1 v. Pengilly, 64-543, 67+

V\'olvcrton, 54-75, 55+822; Maxwell v.
h‘chu-artv.. 55-414, 57+l4l; Cochran v. Ste
wurt, 57-499, 509, 59+5-13; Malmgren v.
Phinncy, 65-25, 67+649; Bradley v. Nor

ris, 67 -18, 601624; St. Paul T. Co. v. Kitt

Axtell. 12-1-453. It has been said that the
doctrine of the law of the ease “applies to
such quostions only as are decided. Ques
tions which are raised, but not determined,
may he considered on the second appeal.H

661; Krny v. Mnggli, 84-90, 86+882; Nel
son v. Bctcher. 96-~76, 104+-833; Dickson v.
St.

Paul.

103-165,

169,

117+426.

See

llauun Realty ('0. v. New Hampshire etc.
(1)., 84-336, 87-r933.
1:: Schlcuder v. (.‘ore_v. 30-501, 16+401;
.\dnn1son v. .\‘undl)y, 51-460, 53+761; Til

son, 67-59, 69+625; (‘ommercial Bank v.
Azotine Mfg. Co., 69-232, 721108; Vaule
v. Miller, 60-4-10, 7...+452; Clark v. Rich

lony v. \\'o1\'crton_ 54-75, 55+822; Max

ards, 72 -397, 75+605; Phelps v. Sargent,

Gram] Lodge, 9*-216, 1074545.

73-260, 76t25; Piper v. Sawyer, 78-221,
801970; (‘onn. etc. Co. v. King, 80-76, 82
1103; King v. Duluth, S1-182, 83+526;

well v. .\'(-lmurtz. 55-414, 57+141; Hibba

\‘. .\1nrpc, s-1-178. QT-363.

See Taylor v.

3'! >'i'l1l(‘lhl|‘1' v. Vorey, 30-501, 16-1401.
1“ .\d:\n1son v. Suudby, 51-460, 53+761.
31» ltippc v. Phi. etc. R_v., 23-18.
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If such order is not reviewed, but acquiesced in by the parties, it is to be treated
as the law of that case and ﬁnal.“

An order made by the district court in ac

cordance with the mandate of the supreme court will not be reversed on ap
pcal.“
REVIEW OF DISCRETIONARY ORDERS

399. In general—It is a fundamental rule of appellate procedure that the
determination of a trial court of a matter resting in its discretion will not be
reversed on appeal except for a clear abuse of discretion.“8 This discretionary
power of the trial court must be exercised judicially, with close regard to all the
facts of the particular case and in furtherance of justice. If it is clear that
the court has acted wilfully, arbitrarily, capriciously, or contrary to well estab
lished legal usage, its action may be reversed on appeal, for the power is not
absolute, but judicial.30 The abuse of discretion does not necessarily involve
moral obliquity in the court.‘° It may result from a misapprehension of a rule
of law or from a failure to weigh evidence properly or from an unwarranted de
parture from established legal usage. The term “discretion” is applied to many
dilferent matters and an appellate court will reverse in some cases far more
readily than in others. The order of proof on the trial and the granting of a
new trial are both said to rest in the discretion of the trial court and yet its
action in the two cases is not supervised to the same degree by the appellate
court. There are degrees of discretion, varying with the subject-matter. The
matter of allowing leading questions to be put to a witness rests in the discretion
of the trial court and also the matter of granting a new trial, and yet the two
questions are treated very dilferently on appeal. Our supreme court has never
granted a new trial for an alleged abuse of discretion in allowing leading ques
tions. Practicall-y the control of the trial court over the matter is absolute.“
400. Refusal of trial court to exercise discretion—If relief lying within
the discretion of the trial court is refused on the ground of want of power to
grant it, or upon any other ground that proves the non-exercise of that discre
tion, such decision is erroneous and will be reversed on appeal and the case re
manded with directions to the trial court to exercise its discretion.‘2
THEORY OF CASE—SHIFTING POSITION ON APPEAL

401. In general—A party cannot shift his position on appeal. To permit
him to do so would be unfair to the adverse party and turn the appellate court
into a court of ﬁrst instance. It is a general rule of wide and frequent applica
tion that a case will be considered on appeal in accordance with the theory on
which the action was conducted on the trial, both as regards the law and the
facts.‘3 A party cannot try a cause as arising ex delicto and then, on appeal.
3“ Esch v. White, 82-462, 85+238.
31 State v. St. P. & D. Ry., 79-57, 81+544.
38 Myrick v. Pierce, 5—65 (47); Fowler v.
Atkinson,

5-505(399) ;

Sheldon v.

Rise

dorph, 23-518; Le Mere v. McHale, 30
410, 15+682; Haug v. Haugan, 51-558, 53+
874; Olson v. State Bank, 72-320, 75+378.

30 Potter v. Holmes, 74-508, 77+416; Rice
v. Longfellow, 78-394, 81+207; McClure
v. Clarke, 94-37, 10l+951; Watkins v. Big
elow, 96-53, 104+683.
4° Voge v. Penney, 74-525, 77+-422; Mar
tin v. Courtney, 75-255, 77+8l3.
H Couch v. Steele, 63-504, 65+946.
43 Ashton v. Thompson, 28-330, 94,876;

Leonard v. Green, 30-496, 16+399; Seibert
v. Mpls. etc. Ry., 58-58, 57+1068; State v.
Dist. Ct., 68-147, 70+1088; Nornberg v.
Larson, 69-344, 72+-564.
41’-Thoreson v. Mpls. H. Works, 29-341,
13+156; Humphrey v. Merriam, 32-197,
20+-138; Redmond v. St. P. etc. Ry., 39
248, 40+64; Kraemer v. Deustermann, 40
469, 42+297; Ambuehl v. Matthews, 41
537, 4-3+4-77 (action for conversion tried as
an action for accounting); Johnson v.
Sherwood, 45-9, 47+262; Powell v. Heis

let, 45-549, 48+411; Densmore v. Shepard,
46 -54, -lS+528, 681; Perkins v. Thorson,
50-55. 52+2T2; Stensgaard v. St. Paul etc.
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contend that it was properly a cause ex contractu.“

So where a party tries an

action in accordance with equitable principles it is too late on appeal to object
that there was an adequate remedy at law.“
402. Appeal from order granting new trial—When a party appeals from
an order setting aside a verdict and granting a new trial he cannot impeach the
verdict or be heard on objections to rulings of the court on the trial.“
403. Grounds of rnotion—Where a motion in the trial court is made and
determined on special grounds stated in the notice of motion the moving party
will not be heard in the appellate court upon new or additional grounds."
404. As to the law of the case—\\'here parties consent to try their cause be
low upon a particular theory of what the law of the case is. they cannot com
plain on appeal if the result is correct according to that thcor_v. however incor
rect the theory may be.“ This is the general rule. but it is not applicable
where the record shows conclusively that the party recovering is not entitled to
recover under any view of the law, as where a complaint shows conclusively, so
that it cannot be helped by proof or amendment, that there is no cause of action.
or where it appears by evidence incapable of being rebutted or explained away
that there is no cause of action, or that there is a defence.“ A party cannot
object on appeal to an instruction given at his own request "'° or in accordance
with the theory upon which he conducted his case.‘n An instruction unob
I jected to becomes the law of the case, however erroneous it may be; the jury are
bound to accept the law as given to them by the court and by not objecting to
the charge a party consents that the weight and suiliciency of the evidence and
the issues in the case shall be determined by the jury in accordance with th
law as given by the court; and whether the charge is right or wrong it must.

for the purposes of an appeal. be taken as the law of the case.

There are, how

ever, ill-deﬁned limitations to this rule.“2

405. AS to evidence—-The doctrine that a party cannot shift his position on
appeal is constantly applied to rulings on evidence. It is a general rule that
where evidence is offered for a specific purpose and it is objected to, the court.
in ruling on its admissibilit_v, is not obliged to take into consideration any other

view than the one advanced by the party offering it. Further or different
grounds for the admission of the evidence cannot be urged on appeal."3 The
appellate court will place itself. so far as possible, in the exact position of the
trial court.

The same principle is applied to objections.

Co., 50-429, 52+9l0; White v. Western
Assur. Co., 52-352, 54+-195; Davis v. Ja

On appeal a party

59-378, 61+29; Earl v. Thurstorl, 60-351,

119+242; Laverne (‘itrus Assn. v. Chi.
Ry.. 107-94, 119695.
N Peteler v. N. W. etc. Co., 60-127,
1024. 45 St. P. etc. 1\'_\'. v. Robinson. 41-394,
75; Newton v. Newton. 46-33, 48+450.
4“ \\'hitel_v v. Miss. etc. Co., 38-523,

62+439; Moquist v. Chapel, 62-258, 64+

T53.

567; Pound v. Pound, 64-428, 674200;
\Voodbridge v. Scllwood, 65-135. 674-799;
Shea v. Chi. etc. Ry., 66-102, 68+608; Eng
ler v. Schneider, 66-388, 69+139; N. W.
Railroader v. Prior. 68- 95, 70+S69; James
v. St. Paul. 72-138, 75+-'3; ]£ngst:ul v. Sy
verson, 72-188, 75+125; llove v. Bankers’
Ex. Bank, 75-286, 77+967; Cumhc_v v. Lov

47 Johnson v. Lough. ‘Z2-203; State v.
Dist. (‘t., 5656. 574319.
48 ‘White v. \\'estcrn Assur. (‘o., 52-352,

cnby, 54-144, 55+908; Green v. St. P. etc.
Ry., 55-192, 56+752; Pfeffcrle v. Wieland,
55-202, 56+S24; Bates v. Richards, 56-14,

57+218; Anchor Invest. Co. v. Kirkpatrick.

ett, 76-227, 79+99; Haslam v. First Nat.
Bank, 79-1, 81 H535; Urquhart v. Scottish
Am. M. Co., 85-69, 88+264; Ohst v. (‘ov
ell, 93-30. 1004650; Webb v. Downes. 93

457, 10l+966; Wessel v. Gigrich. 106-467.

etc.
61+
43+
38

54#195: Davis v. Jacoby. 54-144, 55+-908:
Englcr v. Schneider, 66-388, 69-L139; Bur

graf v. Byrncs. 104- 343, 116L838.
49 White v. Western Assur. (‘o., 52-352,
54+195.
50 See § 9793.
51 See § 7169.
~'-'-' See § 9792.
53 Bond v. ('orl>ctt, 2-248(209); Rhodes
v . Pray. 30-T\f|‘_’,
5 .'l-59, 5l<9.'!T.

3&2-86; Meyer v. Berlandi.
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cannot take advantage of any objection to the admission of evidence which he
did not clearly and speciﬁcally raise on the trial. A party is not onl-y bound to
make specitic objections at the time the evidence is otfered, but he is also limited
on appeal to the objections he raised below.“

406. As to the plcadings—Where a case is tried by the parties and submit
ted to the jury by the court without objection upon a certain construction of
the pleadings, such construction will be followed on appeal."
407. As to the issues—Where the trial is conducted on the theory that al
legations of the answer are in issue without a formal reply, that theory will be
followed in the appellate court.M If the parties on the trial voluntarily con
sent to the trial of issues not made by the pleadings the appellate court will con
sider such issues as properly in the case." Where the court charges the jury
without objection that certain questions are the only ones in the case, the su
preme court will adopt that theory.“8 Where in an action triable by the court
without a jury the court submits certainissues to the jury, such issues will be
considered on appeal as they were considered by the court, counsel and jury at
the trial, without arbitrarily applying teclmical legal rules of interpretation.“
408. As to the facts—Where it is manifest that a general verdict was ren
dered upon a particular theory of the facts, rulings and exceptions which could
not in an-y way affect that theory will not be considered on appeal.80
409. How theory of case disclosed—'l‘he theory on which the action was
conducted may be disclosed by requests for instructions; "1 by instructions to
which no objections were made; ‘*2 by statements of counsel on the trial; “a by
objections to evidence; ‘“ by the nature of the evidence introduced; °“" or by ad
missions of the parties on the trial.“
WEIGHT GIVEN FINDINGS OF FACT BY TRIAL COURT

410. Findings 0-n motions, etc.—When a trial court has passed upon a ques
tion of fact on a motion, order to show cause, or other interlocutory proceeding,
either upon oral or written evidence, its determination will not be reversed on
appeal, unless it is palpably contrary to the evidence. In other words, when the
evidence is such that it might reasonably induce different conclusions in diﬁer
ent minds, the determination of the trial court thereon will be affirmed on ap
54 Bond v. Corbett, 2-248(2()9); Lever

ing v. Langley, 8-107(82); Gilbert v.
Thompson, 14-544(414);
Cannady v.
Lynch, 27-435, 8+164; Craig v. Cook, 28
232, 9+712; Bedal v. Spurr, 33-207, 22+
390; Stillman v. N. P. etc. Ry., 34-420,
261-399; ,Nelson v. Chi. etc. Ry., 35-170,
28+215; Mousseau v. Mousseau, 42-212, 44+

193; Smith v. Bean, 46-138, 48+687;
Tri gs v. Jones, 46-277, 48+1113; Union
Cas Reg. Co. v. John, 49-481, 52+48;
King v. Nichols, 53-453, 55+604; Vaughan
v. McCarthy, 63-221, 65+249; Klotz v.
Winona etc. Ry., 68-341, 71+257; John
son v. Okerstrom, 70-303, 73+147; Towle

v. Sherer. 70-312, 73+180; Stahl v. Duluth,
71-341, 74%-143; Hall v. Conn. etc. Co.,
76-401, 79+497; Merchants Nat. Bank v.
Barlow, 79-234, 82+!-364; Le May v. Brett,

gm-506, s4+sse; Obst v. Covell, 93-30, 100+

McGill, 31-536, 18+753; Keyes v. Mpls.
etc. Ry., 36-290, 30+888; Peteler v. N. W.
etc. Co., 60-127, 61+1024; Weasel v. Gig

rich, 106-467, 119+242.
-W Matthews v.

Torinus,

22-132;

Mer

chants Nat. Bank v. Barlow, 79-234, 82+

364; Lyford v. Martin, 79-243, 824-479.
51 See § 7675.
68 Bates v. Richards, 56-14, 57+218; Eng
stad v. Syverson, 72-188, 75+125.

-W McAlpina v. Resch, 82-523, 85+545.
0° Kraerner v. Deustermann, 40-469, 42+
297.
01 Davis v. Jacoby, 54-144, 55+908.
“'2 See § 9792.
"3 Moquit v. Chapel, 62-258, 64+567. But
see Stewart v. Cooley, 23-347.
‘H Obst v. Covell. 93-30, 100+650; Agne
v. Skewis, 98-32, 107+415.
M Taylor v. Parker, 17-469(447); Davis

v. Jacoby, 54-144, 55+908.

50.

.55 Lough v. Thornton, 17-253(230); Mer
rmm v. Pine City L. Co., 23-314; Fritz v.

_s

"6 Moquist v. Chapel, 62-258, 64+567.
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peal.°7 This rule applies to the determination of the trial court as to the com
petency of witnesses,“8 and jurors.”
411. Findings on trial by court without jury—Whcn an action is tried by
a court without a jury its ﬁndings of fact are entitled to the same weight as
the verdict of a jury and will not be reversed on appeal unless they are mani
festly and palpably contrary to the evidence. This rule applies whether the
appeal is from a judgment, or from an order granting or denying a new trial,70
and whether the evidence is oral or documentary.Tl It applies to inferences
from undisputed facts."2 In many of our cases the rule is laid down that ﬁnd
ings will not be disturbed on appeal if there is any evidence reasonably tending
to support them." This is not accurate. There may be some evidence rea
sonably tending to support the ﬁnding, and yet the evidence as a whole may be
manifestly and palpably contrary to the ﬁndings. Of course in such a case it is
the duty of the supreme court to reverse.“ Where the evidence fairly tends to
support ﬁndings they should not be disturbed on appeal," though the evidence
slightly preponderates against them.“ If different persons might reasonably
draw different conclusions from the evidence the ﬁndings should not be dis
turbed.T7 The question for the appellate court is whether the evidence as a
whole reasonably tends to support the ﬁndings. If it does they should not be
disturbed." If the evidence would justify ﬁndings for either party, the ﬁnd
ings of the court should not be disturbed.‘m
412. Findings of a referee-—'l‘he ﬁndings of a referee upon questions of fact
are entitled to the same weight as the verdict of a jury and will not be disturbed

on appeal unless they are manifestly and palpably contrary to the evidence.‘0
"1 Brown v. Mpls. L. Co., 25-461; Tierney
v. Mp1s. etc. Ry., 33-311, 23+229; First

Knoblauch v. Kronschnabel, 18-300(272);
Webb v. Kennedy, 20—419(37-4); James v.

Nat.

Jordan, 37-43, 3315; Mpls. T. Co. v. Men
age, 86-1, 9013; State v. McMahon, 94
532; 10311133; Mpls. T. M. Co. v. Jones,

Bank v. Randall, 38-382, 37+799;

Olmstead v. Olmstead, 41-297, 43+67; Lee
v. Macfee, 45-33, 47+309; Bausman v. Til
ley, 46-66, 481-459; Finance Co. v. Hursey,
60-17, 6l+672; Rosenberg v. Burnstein,
60-18, 61+684; Missouri etc. Co. v. Norris,

95-127, 130, 103+10l7; Stitt v. Rat Port
ago L. Co., 96-27, 104+561; McCaﬂ‘ery v.
Burkhardt, 97-1, 1051971; Lloyd v. Sim

61-256, 631634; Robinson v. Smith, 62-62,

ons, 97-315, 1051902; Cook v. Koochiching

64+90; State v. Madigan, 66-10, 681179;

Co., 99-472, 10911120; Tow v. Webster,
103-110, 114-647; Treat v. Kellogg, 104
54, 115+947; Christians v. Christians, 108

First Nat. Bank v. Buchan, 76-54, 78+878;

Mpls. T. Co. v. Menage, 86-1, 9013; Stai
v. Seldcn, 87-271, 92+6; Gray v. Building
T. (‘ounciI, 91-171, 97+663; Schoencman

v. Sowle, 102-466, 113+106l; Glauber v.

157, 1211633; Barnum v. Jefferson, 109-1,
1221453.

H Dayton v. Buford, 18-126(11l).

See

Wallace, 104-128. 1161-107; Ascher v. Lan
yon, 104-307, 1161581; First S. Bank v.

Rheiner v. Stillwater etc. Co., 29-147, 150,
121449; Voge v. Penney, 74-525, 77+422;

Schatz, 104-425, 1161917;
Gibbs, 108-151, 121+605.

.\iartin v. Courtney, 75-255, 77+813.
15 Torinus v. Thornton, 26-103, 1+1056;
Irvine v. Armstrong, 31-216, 17+343;
Noyes v. Gil], 35-289, 28+7l1; Barry V.

Perkins

v.

65 See § 10303.

6° State v. Levy, 23-104.
‘'0 Kuappen v. Swcnson, 40-171, 41+948;
Basting v. Northern T. Co., 65-495, 67+
1017; Moran v. Small, 68-101, 70+850;
Campbell v. Waite, 84-254, 87+782; Car
penter v. Germania F. Ins. Co., 86-371, 90+
766; Venm v. Sheeran, 88-257, 921965.
‘'1 Humphrey v. Havens, 12—298(196)

Paranto, 97-265, 1061911; Graves v. Bon

ness, 97-278, 107+163; Maxﬁeld v. Sea
bury, 81-327, 84142; Cornish v. Antrim,
82-215, 84t724.

'16 Greenleaf v. Egan, 30-316, 15+254;
Moran v. Small, 68-101, 701850; Foot v.

Miss. etc. Co., 70-57, 72+732; Graves v.

(overruling Martin v. Brown, 4-282(201);
Dayton v. Buford, 18-126(1l1); Berkey v.

Bonness, 97-278, 107+l63.

Judd, 22-287; McLachlan v. Branch, 39
101, 38-#703; Cornish v. Antrim, 82-215,

etc. (‘o. v. Allis, 24-75.
""1 (‘arvcr v. Baglcy, 79-114. 81+757; Ware

84-724 (evidence taken by referee); Treat

v. Squyer, 81-388, 841126; State v. Union

v. Kellogg, 10444, 115+947.

T. L. Co., 94-320. 102t72l.
70 Bond v. Stryker, 73-265. 76+26.
‘°Tt:1yton v. B11fonl, 18—l26(l11). See
also l\'uIn|cr v. Ferguson, 7—412(3-31).

"2 N. W. etc. Co. v. Conn. etc. Co., 105

483, 487, 117+s25.
‘'3 Humphrey

v.

Havens,

12-298(196) ;

"Altman v. Grah:1m, 22-531; St. Paul
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The ﬁndings of a referee are treated on appeal the same as the ﬁndings of a
court and what was said in the preceding paragraph is applicable here. Some
of our cases lay down the rule that the ﬁndings of a referee will not be disturbed
on appeal if there is any evidence reasonably tending to support them.81 But
if the evidence as a whole is manifestly and palpably contrary to the ﬁndings,
the judgment should be reversed though there is some evidence reasonably tend
ing to support the ﬁndings."2
413. Facts not controverted—Allowance of counsel fees—The general
rule that an appellate court will not disturb the ﬁndings of a trial court unless
they are manifestly and palpably contrary to the evidence has been held in
applicable in its full force to an allowance of counsel fees where the facts are
not controverted."
414. Discussion of evidence unnecessary—Upon an appeal involving the
determination of a question of fact by the trial court, it is not the duty of the
appellate court to review and discuss the evidence, for the purpose of demon
strating the correctness of the decision of the trial court.“
WEIGHT GIVEN VERDICT

415. In genera1—When objection is made on appeal that a verdict is not
justiﬁed by the evidence, it is the duty of the appellate court to sustain the ver
dict, if it is possible to do so on any reasonable theory of the evidence. It
should not be disturbed unless it is manifestly contrary to the evidence. It
should not be set aside merely because it is contrary to a slight preponderance
of the evidence, or because the appellate court would have found ditfer'ently,
or would have been better satisﬁed with a contrary verdict, or would have sus
tained an order of the trial court setting it aside. Various forms of expression
are used to state the rule. Thus it is said that a verdict should not be disturbed
on appeal if the evidence reasonably tends to sustain it; or if the evidence fairly
tends to sustain it; or if different persons might reasonably draw different con
clusions from the evidence; or if the evidence would justify a verdict for either
party. It is sometimes said that a verdict should not be disturbed on appeal if
there is any evidence reasonably tending to support it, but this is inaccurate.

A verdict should be set aside if it is manifestly and decidedly contrary to the
evidence as a whole, though there is some evidence reasonably tending to sup
port it.“ This question is generally raised in the supreme court on an appeal
from an order granting or denying a new trial. The rules which govern the
review of such orders are stated elsewhere.86
HARMLESS ERROR

416. In general-The supreme court will not reverse a case for an error
which obviously did not materially prejudice the appellant.87
8l Bidwell v. Coleman, 11-78(45); Wino
na v. Huff, 11-119(75); Humphrey v. Ha
vens, 12-298(196); Bryant v. Lord, 19
396(342); Berkey v. Judd, 22-287; Shef
ﬁcld v. Mullin, 27-374, 7+687.
82 Douglas v. First Nat. Bank, 17-35
(18); Dayton v. Buford, 18-126(111).
83 Watkins v. Bigelow, 96-53, 104-+683.
54 Carver v. Bagley, 79-114, 811-757;

Minn. L. & T. Co. v. St. Anthony Falls etc.

Various applica

472, 1094-1120; Prahl v. Brown County,
104-227, 116+483; Powers v. Johnson, 107
476, 120+1021; Barnum v. Jeﬁcrson, 109-1,
122-453.

85 Johnson v. W-inona etc. Ry., 11-296
(204); Benz v. Geissell, 24-169; Ohlson v.
Manderfeld, 28-390, 10+-118; Nichols v.
Hackney, 78-461, 81+322.
8“ See §§ 7154-7157.

Co., 82-505, 85’-520; Price v. Churchill, 84
519, 88+11; Sharood v. Jordan, 90-249,

81 Coit v. Waples, 1-134(110, 120);
Lynd v. Picket, 7—184(128); Cole v. Max
ﬁeld, 13-235(220) ; Bixby v. Wilkinson,

95+-1108; Cook v. Kooehiching Co.. 99

27-262, 61-801; Osborne v. Johnson, 35-300,

116

APPEAL AND ERROR

tions of this general rule will be found in connection with the subject of new
trials.”
417. De minimis non curat lex—'I‘he supreme court often applies the
maxim, de minimis non curat lex." In the administration of the law mere
triﬂes and technicalities must yield to practical common sense and substantial

justice. A case is not to be reversed or a new trial granted for errors involving
triﬂing pecuniary loss, where no important principle of law or personal right
is involved.“0
418. Error favorable to the appel1ant—An appellant cannot complain that
a judgment or order was more favorable to him than the case warranted." An
appellant must be an “aggrieved party,” ” and he cannot complain of errors
that operated to his own advantage,“ or did not operate to his disadvantage.“
A party who appeals from an order setting aside a verdict and granting a new
trial cannot impeach the verdict in the appellate court or be heard there on ex
ceptions taken by him to rulings on the trial which terminated in such verdict.”

The ﬁndings of fact, conclusions of law, and order for judgment are merged in
the judgment, and are immaterial, so far as they awarded the prevailing party
any greater relief than the judgment awards him."

419. Error caused by the appe1lant—An appellant cannot complain of the
consequences of his own acts.’7 He cannot take advantage of errors into which
he himself led the court." Thus it is held that an erroneous instruction given
at the request of the appellant ” or in accordance with the theory on which the
trial was conducted is no ground for a new trial.1 A party cannot object to
the admission or exclusion of evidence on the trial and then, if his objection is
sustained, complain of the ruling on appeal.2
28+510; Presser v. Hartley, 35-340, 29+
156; Lundberg v. Single Men's Endow.
Assn., 41-508, 43+394; Menzel v. Tnbbs,
51-364, 53+653, 1017; Friesenhahn v. Mer
rill, 52-55, 53+1024; Fithian v. Weiden
borner, 72-331, 75+380; Anderson v. Bur

M Seibert v. Mp1s. etc. Ry.. 58-39, 59+822;
Rogers v. Gross. 75-441, 78+12; Hoey v.
Ellis, 78-1, 80+-693 (judgment satisﬁed).
1" Fallman v. Gilman, 1—179(153); Com.
Ins. Co. v. Pierre, 6—569(404); Torinua v.
Matthews, 21-99; State v. Grear, 29-221,

lington etc. Ry., 82-293, 841-145; Crowley

13+1-40; Huntsman v. Hendricks, 44-423,

v. Burns, 100-178, 110-+969; Goulding v.

46+910; Nichols v. St. Paul, 44-494, 47+
168; Welch v. N. P. Ry., 96-211, 1044-894.

Ferrell, 106-44, 117+1046; Smith v. Ly
dick, 124-637.

'8 See §§ 7068-7224.
89 Robbins v. St. P. etc. Ry., 22-286; Van
Norman v. N. W. etc. Co., 51-57, 52+988;

Palmer v. Degan, 58-505, 60+342; Singer
Mfg. Co. v. Potts, 59-240, 61+23; Dobbin

"4 Menzol v. Tuhbs, 51-364, 53+653, 1017;
Adamson v. Sundby, 51-460, 53+761; Jones

v. Snow, 56-214, 57+478; Clark v. Richards,
72-397, 75+605; Marshall 8: I. Bank v.
Cady, 76-112, 78+978; Poehler v. Reese,

78-71, 80+847; Hunt. v. O’Leary, 78-281,

v. McDonald, 60-380, 62+437; Marion v.

804-1120; Cornish v. West, 89-360, 94+1082.

Hcimbach, 62-214, 644-386; Bass v. Rol
lins, 63-226, 65+348; Smith v. Nat. etc.

95 Whitely v. Miss. etc. Co., 38-523, 38+
753.
M Johnson v. Dcforge, 61-72, 63+174.

Co., 65-283, 6S+28; Flint v. Luhrs, 66-57,
68 +514; Mannheim v. Carleton College, 68

9" Poehler v. Reese, 78-71, 80+847.

531, 71+705; Nickerson v. Wells, 71-230,

98 Simmons v. St. P. etc. Ry., 18-184

73+959; Sloggy v. Crescent C. Co., 72-316,

(168); Bennett v. Syud. Ins. Co., 43-45,

754225; London etc. Co. v. Gibson, 77-394,
80+205; Miller v. Ganser, 87-345, 92+3;

44+-794; Mealey v. Finnegan, 46-507, 49+
207; Mc(‘arvcl v. Phenix Ins. Co., 64-193,

Maloney v. Warner, 91-364, 98+1102; Dia
mon v. Taylor, 99-527, 109+1133; Gouhling

66+-367; Gale v. Birmingham, 64-555, 67+
659; Pochlcr v. Reese, 78-71, 80+847;
Sours v. G. N. Ry., 81-337, 84+114; Agne

v. Ferrel], 106-44, 117+1046; Gatz v. Diess

ner, 106-117, us+255.
9° Goulding v. Ferrell, 106-44, 117+1046.

v. Skewis, 98-32. lO7+415; Quinn v. Mpls.
T. M. Co., 102-256, 113+689.

91 Bausman v. Faue, 45-412, 481-13; Mea
ley v. Finnegan, 46-507, 49+207; Johnson
v. Dcforge, 61-72, 63+174; Borman v. Bak
er, 68-213, 70+1075; McLaughlin v. Nich

99 Cummings V. Baars, 36-350, 314449.
See § 9793.
1 See § 7169.
2 Earl v. Thurston, 60-351, 62+439; Sours

olson, 70-71, 72+827, 73+1.

v. G. N. Ry., 81-337, 84+114.
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420. Estoppel—A party may by stipulation 8 or by his conduct on the trial ‘
esto himself from assigning errors on appeal.
1. Wrong reasons for right decision-—It is the function of an appellate
court to review the judicial acts of lower courts and not their judicial opinions.

It follows that a correct decision of a trial court will not be reversed on appeal
merely because it was based on wrong reasons.5 The application of this rule
to orders granting new trials is stated elsewhere.“
422. Miscellaneous cases-—An appellate court will not reverse for harmless
error in admitting or excluding evidence; 7 in granting or refusing requests for
instructions; 8 in the charge; 9 in refusing to dismiss for insuﬂiciency of the '

evidence: 1” in the ﬁndings of fact; 11 in the submission of questions to the
jury; ‘2 or in the entry of judgment.13

423. Error cured by instructions—Errors may be rendered harmless where
the court instructs the jury to disregard evidence erroneously admitted; “ or
remarks of counsel 1‘ or the court; “‘ or prior instructions.U

424. Unimportant defects disregarded—Statute—It is provided by stat
ute that “in every stage of an action, the court shall disregard all errors or de
fects in the pleadings and proceedings which do not affect the substantial rights
of the adverse party, and no judgment shall be reversed or affected by reason
thereof. “‘
DISPOSITION OF CASE—POWERS OF SUPREME COURT

425. Disposition on merits when possib1e—A case will be disposed of
fully, and on the merits, so far as possible.

Especially is this true in cases in

volving public interests. A case will not be remanded for unimportant amend
ments."
426. As to different parties-Upon a joint appeal by several parties the
supreme court may reverse, aliirm, or modify the judgment or order as to any
one or more of the parties."’0 In an action against joint defendants, if only
-1 Ames v. Miss. B. Co., 8-467(417).
4.\llia v. Day, 14-516(388); St. P. etc.

Ry. v. Gardner, 19-132(99); McArthur v.
Craigie, 22-351; Bennett v. Synd. Ins. Co.,
43-45, 44+794; Burns v. Maltby, 43-161,
4-5+3;

Poehler v. Reese,

78-71,

80+847;

'1‘w:ulrlle v. Mendenhall, 80-177, 83+135;
(‘hm-ch v. Odell, 100-98, 110+346.
5Bunday v. Dunbar, 5—444(362); Zim
mcrman v. Lamb, 7—421(336); Wicland v.

Shillock, 23-227; Moquist v. Chapel, 62
258, 641-567; Morrow v. St. P. C. Ry., 65
382, 674-1002; Porter v. Baxter, 71-195,

73+856; Voge v. Penney, 74-525, 77+422;
Ackerson v. Svea Assur. Co., 75-135, 77+

etc. Ry., 27-303, 7+268; Keith v. Briggs,

32-185, 20+91.
11 Leonard

v.

33-424, 23+837.

13 Bixby v. Wilkinson, 27-262, 6+801; Lib
by v. Mikelborg, 28-38, 84-903; Osborne v.
Johnson. 35-300, 28+-510; Hoey v. Ellis,
78-1, 80+693.

Nat. Fire Ins. Co. v. Broadbent, 77-175,

16 See § 7098.

79+-676; State v. Probate Ct., 79-257, 82+

17 See § 9796.

387; Kipp v. Clinger, 97-135, 106+-108;
Avery v. Holliston, 104-178, 116+-354. See
N. W. Railroader v. Prior, 68-95, 70%-869.
"See § 394e.

1 See §§ 7180-7208.
" See § 97 74.
1‘See M 7165-7179.
1" Berkey v. Judd, 22-287; Dealcin v. Chi.

24+915;

1'-'McArthur v. Craigie, 22-351; Hooper
v. Webb, 27-485, 8+589; Gross v. Diller,

14 See § 7207.
15 See § 9800.

88+985; Cornish v. Coatcs, 91-108, 97+579;
Byronville C. Assn. v. Ivers, 93-8, 100+

34-137,

ham, 61-110, 634-246.

419; McCord r. Knowlton, 76-391, 79+397;

580; Sartell v. Royal Neighbors, 85-369,

Green,

Quinn v. Olson, 34-422, 26+230; Snell v.
Snell, 54-285; 55+1131; Giertsen v. Giert
sen, 58-213, 59+1004; Donnelly v. Cunning

18 R. L. 1905 § 4161.
Ilurd v. Simonton,

Statute applied:

10-423(340)

(defec

tive pleading); Aetna Ins. Co. v. Swift,
12—437(326) (defective judgment); Jor
gensen v. Griffin, 14—464(346) (id.); Pfef
ferkorn v. Haywood, 65-429, 68+68 (de
fective pleading) ; St. Louis County v. Am.
L. & T. Co., 75-489, 78+113 (variance).
19 Gordon v. Doran, 100-343, 111+272.
20 Nelson v. Munch, 28-314. 94-863.

See
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one appeals and he is entitled to a reversal, if the judgment cannot be reversed

as to him alone without prejudicing the rights of the others it will be reversed
as to all.21 Those parties who have not appealed and assigned errors cannot. as
a matter of right, ask the court to modify or reverse the judgment as to them.‘-"2
Q7. Modiﬁcation of judgment—It is everyday practice for the supreme
court to remand a cause with directions to the trial court to modify its judg
ment in certain speciﬁed particulars; 2’ but where an error goes to the whole
judgment or order and not to a distinct and sevcrahle part thereof a new trial
should be granted.“ If a judgment cannot stand on account of error upon the
trial affecting the amount of the recovery, the right to recover substantial dam
ages upon a future trial should not be barred by reducing the judgment to
nominal damages instead of reversing it.’5 A judgment may be modiﬁed on
appeal as to costs improperly taxed in the district court on appeal from a justice
court.2° Where ﬁndings of fact would support a judgment for limited divorce,
and the trial court decrees an absolute divorce, the supreme court cannot mod

ify the judgment so as to grant a limited divorce.21
423. Directing judgment—The supreme court will not direct the entry of
judgment unless such disposition of the case is manifestly just.”
429. Granting a new trial—Where there is material error in the record a
new trial is ordinarily granted as a matter of course, unless the error may be
corrected by a modiﬁcation of the judgment." A new trial will not be granted
if the complaint does not state a cause of action and the verdict is for the de
fendant.‘lo This general subject is considered under the head of new trials
430. Granting a new trial of part of the issues—'l‘he supreme court may.
under its general power to modify as well as aﬁirm or reverse, grant a new trial
of a part only of the issues in a cause.“1
4:31. On appeal from order on demurrer—0n appeal from an order sus
taining or overruling a demurrer the supreme court has power, upon affirming
or reversing the order appealed from, to grant leave to answer or amend. But
it will rarely exercise such power, as it is more just to leave it to the court below
to grant or refuse leave to amend, after the case is remanded.32
432. Rernitting parties to trial court for relief—-Ordinarily the supreme
court, on reversal, aﬁirmance, or modiﬁcation of the judgment or order ap
Brazil v. Moran, 8—236(205) ;

Burns v.

Phinney, 53-431, 55+540.
21 Wood v. Cullen, 13-394(365).
'-'2 Winona etc. By. v. Denman, 10-267
(208); Edgerton v. Jones, 10-427(341);
New v. Wheaten, 24-406; Wh-itely v. Miss.
etc. Co., 38-523, 38+753; Clarkin v. Brown,
80-361, 83+351.
'13 Dodge v. Chandler, 13-114(105); Cool

haugh v. Roemer, 32-445, 21-+472; Dorr v.
McDonald, 43-458, 454-864; Merritt v. By
ers, 46-74, 48+-417; Carlton v. Hulett, 49
308, 51+1053; Mpls. etc. Ry. v. Chisholm,

2'' Salzbrun v. Salzbrun. 81-287, 83+1088.

'-'8 Sanborn v. Webster;2-323(277); State
v. Galusha, 20-238. 2+939. 59+-1052; Lash
er v. Gctman, 28-93, 9+5S5; Winona etc.

Ry. v. Randall. 29-283, 13+127; Coolbaugh
v. ltoemcr, 30-424. 15+869; Knudson v.
Curlcy, 30-433. 15+873; Donnelly v. Cun
ningham, 58-376, 59+l052; Radke v. Kol
be, 79-440. 824977; Robinson v. Blaker,

85-242, 88-+845; Reidcr v. Walz, 93-399,
101+601; Burnap \'. Chi. etc. Ry., 101-542,
112+114l.
29 See Burnap v. Chi. etc. Ry., 101-542,

55-374, 57+63; Carlton v. Carey, 61-318,
63+611; Crane v. Knauf, 65-447, 68+-79;
Ramaley v. Ramaley, 69-491, 72+694;
Salzbrum v. Salzbrum, 81-287, 83+1088;
Selover v. Isle Harbor L. Co., 91-451, 98+

112+1141 and cases under § 427.
30 Jenness v. School Dist., 12—448(337).
31 Chicago etc. Ry. v. Porter, 43-527, 46+

344.

1066; Sauer v. Traeger, 56-364, 57+935.
See also Coolbaugh v. Rocmer, 32-445, 21*

24 Sanborn v. Webster, 2-323(277); Kel
ly v. Rogers, 21-146.
25 Stout v. McMasters, 37-185, 33+558.
*0 Anderson v. Hanson, 28-400, 10+429.

75; Crich v. Williamsburg etc. Co.. 45-441,
48+198; Williams v. Wood. 55-323, 56+

472; Cobb \'. Cole, 44-278, 46+364.
32 Farley v. Kittson, 27-102, 6-+450, 7+

267; llaven \'. Place. 28-551, 11+117.
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pealed from, will remit the parties to the court below for the affirmative relief
to Which, under the decision, they may be entitled.”
433. Directing judgment notwithstanding the verdict—Statute--Where
a motion for a directed verdict on the trial is erroneously denied the supreme
court is authorized by statute to direct a judgment notwithstanding the ver
dict.“
434. Cannot make ﬁndings of fact—The supreme court has no power to
make ﬁndings of fact in a case on appeal. It is bound to assume the facts to be
as found by the trial court, except that it may review the ﬁndings.“ It can
not go into the evidence to ﬁnd the facts."

435. Remanding with directions to amend ﬁndings—-When ﬁndings of
fact should be amended as a matter of law, the facts not being in dispute, a

case may be remanded with directions to the trial court to make the required
findings.“
436. Findings of fact assumed—Where the trial court fails to ﬁnd facts
conclusively proved, the supreme court may treat such facts as if found, without
remanding the case for formal ﬁndings.“
437. Remanding for correction of record—A case may be remanded with
leave to apply to the trial court for a correction or amendment of the record."

438. Remanding to permit motion for new trial—A case may be remanded
to enable the appellant to renew a motion for a new trial on the ground of newly
discovered evidence arising after the ﬁling of the return in the supreme court.‘0
439. Remanding to change nature of action—Where, in an action for the
recovery of a deed, the defendant was entitled to the judgment rendered, it was
held that the supreme court had no right to reverse the case and send it back

merely for the purpose of permitting the plaintiff to move for an amendment of
his complaint so as to convert the action into one to determine adverse claims.“
440. Directing trial court to hold case open—The supreme court may re
mand a case with directions to the trial court to retain jurisdiction and hold
the case open for future proceedings in accordance with the decision on appeal."-'
EFFECT OF REVERSAL

441. Reversal of judgment without directions—As, under Rule 18 of the
supreme court, a remittitur to the district court follows a reversal, as of course,
unless‘otherwise ordered, the inquiry is, what is the effect of the reversal upon
the case after the remittitur? The answer to this question depends upon the
grounds upon which the reversal is based, as expressed in the opinion of the
court. A judgment may be reversed upon grounds which show that it is im
possible for plaintiff to recover. In such case a new trial would be useless, and
the reversal is in its effect an end of the case, though some formal action of the

court below may be necessary to ﬁnally dispose of it.

So a judgment may

be reversed because not in due form, because it does not pursue the verdict

or ﬁnding, and for analogous grounds, which show not any necessity for a new
33 Everest v. Ferris, 17-466(445).
M See §§ 5076-5087.
8-5 Smith v. Kipp, 49-119, 51+656; Dwinnell v. Mpls. etc. Co., 97-340, 106+312.
86 Kinney v. Mathias, 81-64, 83+497;
Flanigan v. Pomeroy, 85-264, 88+-761.
3'! Dwinncll v. Mpls. etc. Co., 97-340, 106+

312.
*8 Menzel v. Tubbs, 51-364, 53+653, Love

joy v. Howe, 55-353, 57+57.

3" Phoenix v. Gardner, 13-294(272);
Chesley v. Miss. etc. Co., 39-83, 38+769;
Kroning v. St. P. C. Ry., 96-128, 104-+888.
40 Kroning v. St. P. C. Ry., 96-128, 104+
888.
41 Barkey v. Johnson, 90-33, 95+583.
42 Selover v. Isle Harbor L. Co., 91-451,

98+344.
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trial, but one for correction or modiﬁcation of the judgment, so that it shall

answer the familiar deﬁnition of a judgment as the sentence of the law upon the
record. In other cases a judgment is reversed upon grounds which show that
there has been a mistrial, and that the party in whose favor it is reversed is en
titled to a new trial. In such cases it is quite usual formally to direct a new
trial. But in case such formal direction is omitted, the opinion of the court is
to be consulted for the purpose of determining the effect of the reversal.‘3
Where a case was remanded “for further proceedings” it was held that a new
trial was properly granted by the trial court.“ Where a judgment is reversed
solely upon the ground that it is not the one which should have been rendered

upon the verdict or ﬁndings of fact, the etfect of a simple reversal is to send the
case back, not for a new trial, but merely for the correction of the judgment.‘5
Where a judgment is reversed on the ground that the ﬁndings of fact or verdict
are not justiﬁed by the evidence a new trial must inevitably follow." A re
versal of a judgment without directions must be given the least effect consistent
with the opinion and the grounds upon which the reversal is placed."
442. Beneﬁts to parties not appealing—\\'hile it is the general rule that
parties not appealing are held to waive objections to a verdict. ﬁnding, or de

cision,“ yet the beneﬁts of a reversal are sometimes shared by such parties."
443. Reversal of order for judgment—It does not follow that because an
order of the trial court directing judgment for the plaintiff upon the pleadings
is reversed that the defendant is entitled to a like judgment.‘° Upon the re
versal of an order directing the entry of judgment the judgment entered pur

suant to the order falls with it.“
444. Reversal of order denying new trial—Vacation of judgment
Where there is an appeal from an order denying a new trial, and another from
the judgment subsequently entered, and the former is reversed, the latter will
be vacated."
445. Suggestions that other relief would be appropriate—A decision of
the supreme court reversing an order of the district court, on the ground that
the form of relief granted was not warranted, does not preclude a renewal of the
application, upon the same facts and record, for the appropriate relief. The
decision of the supreme court is not necessarily ﬁnal in respect to other relief.
It may expressly provide for a renewal of the motion, or the authority to do so
may be implied from the nature of the case and the grounds of the decision,
where the appeal does not ﬁnally dispose of the whole matter on the merits.
In such cases the second application is to be deemed a continuation of the
original proceeding, if necessary to save the rights of the respondent in the ap
pealf’3
446. Effect of granting a new trial without restriction—Where the su
preme court grants a new trial without restrictions. either party is entitled to a
retrial of all the controverted i.~.-ues contained in the pleadiiigs-."‘
48 Jordan v. Humphrey, 32-522, 21+713;
Gerdtzen v. Cockrell, 52-501, 55+58; Mpls.
M. Co. v. Mpls. etc. Ry., 58-512, 60+341;

Kurtz v. St. P. & D. Ry., 65-60, 67+808;
Cool v. Kelly, 85-359, 88+9SR; (‘anosia v.
Grand Lake, 87-347, 92+2l5; State v. Dist.
Ct., 91-161, 97+581. See Note, 96 Am. St.
Rep. 124.
“ Canosia v. Grand Lake. 87-347, 92+21:'i.
*5 Nat. Invest. Co. v. Nat. etc. Assn., 51
198, 53+-546; Cool v. Kelly, 85-359, S8+98R.

M Backus v. Burke, 52-109, 53+10l3; Cool

v. Kelly, 85-359, S.‘h9Q8; State v. Ames,
Q3—lS7, 10(l+.‘lQ!-l.
47 Babcock v. Mnrra_v, 61-408, 63+1076;
('o0l v. Kelly, S5-.'t:'i9, SQHW8.
45 Sec § 361).
4° Smith v. Nat. C. Ins. (‘o., 79-486, 82+

976.
50 Conway v. l-Ilgin, 3%-469, 3S+370.
51 Frazer v. Sherrerd, 6-5T6(4l0).

-"'-‘ Minn. V. Ry. v. Doran, l5—240(186).
53(ierdt7.cn v. (‘ockrell. 52-501, 55+58.
-'-4 Mpls. .\l. (‘o. v. Mpls. etc. Ry., 58-512,
G0+34l.
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447. Effect of granting a new trial with restrictions as to the issues to
be tried-—Where the supreme court grants a new trial with restrictions as to
the issues to be retried, the district court has no discretion, but is bound to re
strict the new trial to such issues.“
REMITTITUR

448. Deﬁnition—To remit a cause is to send it back to the same court from
which it was removed by appeal or otherwise for further proceedings in accord
ance with the opinion of the appellate court.M “Remittitur” and “mandate”
are used interchangeably in this state to designate the order of the supreme
court sending a cause back to the lower court upon determination of the appel
late proceedings." A remittitur contains a certiﬁed copy of the judgment of
the supreme court, sealed with the seal thereof and signed by the clerk.“ The
ﬁling and docketing of a transcript of a judgment of the supreme court in pur
suance of Rule 25 is not a remittitur.“
'
449. Necessity of remittitur—Waiver—.-\s the remittitur is the only of
ficial mode of transmitting the determination of the appellate court to the
lower court no proceeding should be had in the latter court intermediate the
appeal and the ﬁling of the remittitur.°° The parties may waive a remittitur."1
450. To what court directed—The remittitur should be directed to the
court from which the appeal was taken,‘12 except in the case of an improper
change of venue.03

451. Time of issuance—The remittitur is transmitted to the clerk of the
court below as soon as may be after judgment is entered.“ But unless other
wise ordered there is no remittitur until after the costs and disbursements of
the prevailing party and the fees of the clerk are paid.“
452. Stay for writ of error from federal supreme court—A remittitur
will be stayed for a reasonable time, upon the order of any justice of the su
preme court, to aﬁ‘ord an opportunity to sue out a writ of error from the federal
supreme court. A formal stay is unnecessary.“
453. Reca11ing—After an appellate court has pronounced its judgment or
decree in a cause, and has remitted it to the court below for enforcement, and

such remittitur has been ﬁled in the lower court, the jurisdiction of the appel
late court is completely divested, and it has no authority to recall the remittitur.
unless there has been some irregularity or error in issuing it, as where it is is
sued contrary to the rules of the court, or where, by reason of a clerical mistake,

it does not correctly express the judgment of the appellate court.67
PROCEEDINGS IN LOWER COURT AFTER REMAND

454. Law of the case—The decision of the supreme court becomes the law
of the case in all subsequent proceedings in the district court.“
455. Compliance with mandate-—'l‘he district court is bound to comply with
the mandate of the supreme court l1owever erroneous or irregular it may he.
55 See § 430.

"3 1\[cCrackcn v. Webb, 36 Iowa 551.

5“ Irvine v. Marshall, 13-72(33).

04 Rule 17, Supreme Court.

See Caldwell

#7 Caldwell v. Bruggerman, 8—286(252).
*8 Rule 17, Supreme Court.
59 La Crosse etc. Co. v. Reynolds, 12-213
(135).

v. Bruggerman, 8—286(252).
6-5 See § 2231.
66 Todd v. Bettingen, 98-170, 177, 107+
1049.

"° See McArdle v. McArdle, 12—122(7O);
La Crosse etc. Co. v. Reynolds, 12-213

61' Rud v. Pope County, 66-358, 684-1062,
69+836.

(135).

“-1 Courtney v. Mpls. etc. Ry., 100-434,
1ll+399.
61’ Irvine v. Marshall, 21-72(33).

6-5 Commercial Bank v. Azotine Mfg. Co.,

69-232, T2+l08; Block v. G. N. Ry., 108
EQ5. 11$-1019.
'
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The district court cannot vary the mandate or examine it for any other purpose
than execution; or give any other or further relief; or review it even for appar
ent error upon any matter decided on appeal; or intermeddle with it, further
than to settle so much as has been remanded.” A substantial compliance. how
ever, is sufficient.To

The mandate should be construed with reference to the

opinion of the supreme court.H The remedy for a failure of the district court
to comply with the mandate is either a new appeal or a writ of mandamus.”
456. Granting a new tria1—\\'here a judgment is reversed, and the case re
manded, without directions. but it is apparent from the opinion that upon the

record before the supreme court the plaintiff is entitled to judgment, the trial
court may for cause allow a supplemental answer and grant a new trial; and.
unless it is apparent that such action is a mere pretext to defeat the entry of
judgment for the plaintiff, mandamus will not lie to compel the entry of such
judgment in accordance with the opinion."
457. Matters undetermined by appeal—' ‘he district court is free to pro
ceed as to any matter undetermined by the appeal and to make any order not
inconsistent with the decision on appeal or the terms of the mandate." A de
cision of the supreme court reversing an order of the district court on the
ground that the form of relief granted was not warranted. does not preclude a
renewal of the application, upon the same facts and record, for the appropriate
relief."
458. Amendment of pleadings—The district court may, when not pre
cluded by the mandate, allow pleadings to be amended so as to raise new issues
after the cause has been disposed of in the supreme court on ﬁndings of fact and
conclusions of law, and, as a necessary result of its power tp permit such amend

ments, may grant a new trial. It should act with great caution, however, on
an application for such an amendment." When the supreme court remands
the cause with directions to enter judgment the district court has no authority

_ to allow an amendment, but must enter judgment as directed.11
JURISDICTION OF SUPREME COURT AFTER REMAND

459. In general—Exccpt for the purpose of enforcing its mandate," the su
preme court loses jurisdiction of a case when it has rendered judgment and the

remittitur has been ﬁled in the lower court."
460. Enforcement of mandate—The supreme court has the power, by a
writ of mandamus, to compel compliance with its orders and directions on a re
mand of a case to the trial court.Em
W Caldwell v. Bruggerman. 8-286(252);
Merchants’ Nat. Bank v. Stanton, 59-532,
61+680 (ﬁndings not responsive to question
set down for trial); Carlton v. Carey, 61

7-1 State v. Dist. Ct., 91-161, 97+581.
‘H Commercial Bank v. Azotine Mfg. Co.,
69-232, 72+108; In re Sanford etc. Co.,

160 U. S. 247.

74, 68+770; Piper v. Sawyer, 78-221, 80+

'l-'- (‘wrrltzen v. Coekrell. 52-501, 55+58.
T0 VVin0na v. Minn. etc. Co., 29-68, 11+

970; In re Sanford etc. Co., 160 U. S. 247.

228; Burke v. Baldwin, 54-514, 56+-173;

W Benz v. St. Paul, 77--375, 79+-1024, 82+
1118; Patten v. Green Bay etc. (‘o., 93
Wis. 283.
11 See § 441 and In re Sanford etc. Co.,
160 U. S. 247.
72 State v. Dist. Ct., 91-161. 97-581; In

Reeves v. Cress, 80-466, 834-443.
T? Keller v. Lewis, 56 Cal. 466; Patten v.

re Sanford etc. Co., 160 U. S. 247.

Fonda v. St. P. C. Ry., 72-1, 80+366.
8" State v. Dist. Ct., 91-161, 97+581.

318, 63+611; McRoberts v. McArthur, 66

See

Carlton v. Carey, 61-318, 63+611: McRob
erts v. McArthur, 66-74, 68+77O.

Green Bay etc. Co., 93 Wis. 283.
'-'3 See ,5 460.
‘'9 Gerish v. Pratt,

8-106(81);

Rud

V.

Pope County, 66-358, ess+1oe2, amass;
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DISMISSAL OF APPEAL

461. For defective retum—The supreme court on its own motion will dis

miss an appeal when the return does not include a copy of the order or judg
ment from which the appeal is taken.81
462. For want of merit—Frivolous appea1s—The supreme court has
power to dismiss an appeal which is manifestly frivolous and without merit;
but this will only be done where it is apparent, without argument, that the ap
peal is frivolous.“
463. For want of real controversy—Academic questions—Courts do not
sit for the purpose of determining purely academic questions. There must be a
substantial and real controvc1';-‘y between the parties. The supreme court will
not entertain a case and review a judgment where it appears satisfactorily that
the subject-matter of the action has been settled by the parties, and the judg
ment satisfied.83 It will not ordinarily review a case where the only practical
effect would be to determine which party should pay the costs. But there are
ill--deﬁned exceptions to this general rule.“
464. Appellant cannot dismiss as of right—The appellant has no absolute
right to dismiss an appeal. Where an appellate court has once acquired ju
risdiction of a cause it cannot be deprived of that jurisdiction, and the respond
ent of a decision, at the mere will of the appellant. He should make applica
tion to the court for leave to dismiss. A mere notice that he dismisses is a
nullity.85
465. Appeal from non-appealable order or judgment—Where an appeal
is taken from a non-appealable order or judgment, it will be dismissed by the
court, notwithstanding the failure of the respondent to move for a dismissal.“°
466. Reinstatement of appeal—The supreme court has statutory authority
to reinstate an appeal which has been dismissed."
_
467. Effect of dismissal on status of case below-When a cause was called
for trial in the district court the defendant, objecting to the trial, moved to
strike it from the calendar on the ground that the action had, by appeal, been
removed to and was pending in the supreme court. The appeal referred to had
already been dismissed. It was held proper to refuse to strike the cause from
the calendar in the district court.88
468. Practice-Aﬂidavits—Notice—Facts constituting a ground for dis
missal may be shown by aftldavit.” A motion for a dismissal has been held
not too late though it was not noticed for the ﬁrst day of the term, the return
not being filed in time to pursue that course.90
REHEARINGS

469. Rule of Derby v. Ga11up—When granted—The judgments of a
court of ﬁnal appeal have the strongest presumption in their favor and cannot
81Granite etc. Co. v. Weinberg, 62-202,
64+380. See Pabst v. Butchart, 68-303,
71+273.
82 Johnson v. St. P. C. Ry., 68-408, 71+
619; Kennedy v. Fidelity & 0. Co., 100-144,
110+624; Floody v. Chi. etc. Ry., 104-132,
]l6+111.
88 Babcock v. Banning. 3-]91(123) ; John

son v. Dosland, 103-147. 114+465. See
James v. Wilder, 25-305; Cornish v. West,
89-360, 94+1082.
84 James v. Wilder. 25-305; Harrington
v. Plainview, 27-224, 6+7 77; Thomas v.
Craig, 60-501, 62+1133.

8'5 Merrill v. Dearing, 24-179; Schleudcr
v. Corey, 30-501, 16+401; Briggs v. Shea,
48-218, 50+-1037; Cruzen v. Merchants S.
Bank, 109-303, 123+666.

96 Croft v. Miller, 26-317, 4445; Johnson
v. N. P. etc. Ry., 39-30, 38+804; U. S. Sav.
etc. Co. v. Ahrens, 50-332, 52+898; Thom

as v. Craig. 60-501, 62+1133; Gottsteiu v.
St. Jean, 79-232, 82+311.
8'! Baldwin v. Rogers, 28-68, 9+79.
88 Fay v. Davidson, 13-523 (491).

8" Babcock v. Banning, 3—191(123).
9° Com. Ins. Co. v. Pierro, 6-569(404).
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be freely reconsidered without unreasonably protracting litigation, disregarding

the claims of other litigants to the attention of the court. and impairing popu
lar conﬁdence and respect.“ But the demands of justice override every con
sideration of expediency, and an appellate court will grant a reargument for
the correction of palpable error of a serious nature. lt is obviously impossible
to lay down a general rule that shall be applicable to every case that may arise.”
“The applicant must be able to show some manifest error of fact, into which
counsel or the court have fallen in the argument or 1lt‘('l.~'lt)ll of the case; as, for

example, that a provision of statute decisive of the case has, by mistake, been
entirely overlooked by counsel and the court; or, perhaps, that a case has been
decided upon a point not raised at all on the argument, and there is strong rea
son to believe that the court has erred in its decision : or, unless, in a case where
great public interests are involved. and the case has either not been fully

argued, or strong additional reasons may be urged. to show that the court has
erred in its ruling. But where a question of law has once been fully discussed
on the argument, and considered by the court. we cannot admit that a party is
entitled to a reargument, on the ground that there is manifest error in the de
cision. We are not aware that any court has sanctioned such a practice, and it
would be attended with inconveniences and evils far overbalancing the ad
vantage accruing in the particular case.” " It is a rule of the United States
Supreme Court that “no reargument will be granted unless some member of
the court who concurred in the judgment doubts the correctness of the opinion

and desires a further argument on the subject. and not then unless the proposi
tion receives the support of the majority of the court; but under these condi
tions the court will order a reargument without waiting for the application of
counsel.” ’“ This rule has been approved by our supreme court." In New
York the rule is laid down that “motions for reargument should be founded on

papers showing clearly that some question, decisive of the case, and duly sub
mitted by counsel, has been overlooked by the court; or, that the decision is in
conflict with an express statute or with a controlling decision to which the at
tention of the court was not drawn, through the neglect or inadvertence of coun

sel.” "

This rule has met the approval of our supreme court."

A reargument

is sometimes ordered by the court on its own motion.“

470. Exclusive remedy-A motion for a re-argument. and not a second ap
peal, in the same action, is the proper mode of obtaining a rehearing in the
supreme court of questions in the case already decided by it.W
471. Cases where rehearing will be a.llowed—A rehearing will generally
be granted in a case where great public interests are involved and the question
was not fully argued and strong additional reasons may be urged;1 where the

court has fallen into some manifest error as to a fact appearing in the record
"1 Winchester v. Winchester,

121

Mass.

127.
02 Derby v. Gallup, 5—119(85).
93 Derby v. Gallup. 5—119(85).

Followed

with approval in Weller v. St. Paul, 5-95
(70); Bradley v. Gamelle. 7-331(260);
Fish v. Heinlin. 8—540(483); Woodbiiry v.
Dorrnan, 15-34] (274); Warner v. Lock
erby, 31-421. 18+l45; Densmore v. Shep

ard, 46-54, 48+-‘$28, 681; Fajder v. Aitkin,
87-445, 92+332, 934; Kelly v. Liverpool
etc. Co., 102—178, 112+10l9.
94 Scott v. Austin, 36—460. 32+89, 864; U.
S. v. Knight, 1 Black (U. S.) 488; Wash

ington B. (*0. v. Stewart. 3 How. (U. S.)
413; Brmvn v. Aspden. 14 How. (U. S.) 25.
"5 \\'oodburv v. Dorman, 15-341(274).
See also Winchester v. Winchester, 121
Mass. 127; Kent v. Waters, 18 Md. 53;
Johns v. Johns. 220 Md. 59.
~'"‘ Mount v. Mitchell, 32 N. Y. 702; Fos
dick v. Hemstead. 126 N. Y. 651; O’Brien
v. Mayor. 142 N. Y. 671.
“T Woodbury v. Dorman, 15—341(274).
5"‘ Scott v. Austin. 36-460, 32+B9, 864.
*9 Lough \'. Bragg, l9—35'/(309).

lDerh_v v. Gallup. 5~1l9(85); Hanford
v. St. P. & D. Ry., 43-104, 42-l-596. 44+
ll-14; State v, Cooley, 56-540, 58+150.
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and materially aﬁecting the decision; 2 where a provision of statute decisive of
the case has been overlooked; 3 where the decision is in conﬂict with a control

ling case to which the attention of the court was not called; ‘ where important
constitutional questions are involved and the decision was rendered by a divided
court; "' where, upon the argument of a particular point, the court intimate or

state to counsel that they are so well satisﬁed with the correctness of his view
that no further argument is desired, but nevertheless decide the case adversely

to counsel on that very point; “ and where the court overlooked an important
aspect of the case.‘
472. Cases where a rehearing will not be a11owed—A rehearing will not
be granted merely because there has been a change in the personnel of the court
and the new members do not approve the judgment;8 where the application
presents no new and decisive facts but merely reiterates or ampliﬁes the points
made on the argument and is, in effect, nothing more than an appeal to the
court to review its decision on points already discussed by counsel and con
sidered and determined by the court; 9 where the court has been led into error
because of omissions in the paper-book properly chargeable to the applicant; 1°
where a statute applicable to the subject-matter is enacted after the submission
of a case on appeal, but which does not necessarily affect the validity of the
judgment; “ where counsel made admissions on the argument which he claims
were misunderstood by the court, the trial court having found the facts‘ as ad
mitted; " where the atlirmance was placed on two grounds and it is claimed that
counsel did not argue one of them, no objection being made to the sutﬁciency
of the other ground to sustain the judgment of the court; ‘3 where the applicant
can secure a second trial as of right; “ where it is claimed that the court has
made a mistake as to a fact not appearing in the record; “" where the court

failed to refer in its opinion to a point urged by the applicant on the argument.
that fact alone being no evidence that the point was not considered; 1“ where
the facts upon which the application is based do not appear, as they ought, in
the return, but are presented by affidavits in connection with the petition; 1" or

where the application contains matter clearly frivolous and impertinent."
473. Form of app1ication—Applications for rehearing are made ex parte,
on petition setting forth the grounds on which they are made, and ﬁled within
ten days after notice of the decision.10 The application should distinctly
specify the grounds upon which it rests, and, so far as it involves matter of fact,
‘-’Derby v. Gallup, 5-119(85); Lough v.
Bragg, 19-357(309); Mpls. T. Co. v. East
man, 47-301. 50+82, 930; Smith v. Glover,
50-58, 52+210, 912; Rud v. Pope County,

66-358, 68+1062; 69+886; Fowler v. Jenks,
90-74, 97+127; Weathersbee v. Farrar, 98
N. C. 255.
3Edson v. Child, 18-351(323); State v.
Judges of Dist. Ct., 51-539, 53+800, 55+
122; Kirby v. W. U. T. Co., 4 S. D. 439.
‘Butler v. Silvey, 70-507, 73-+406, 510;
Mount v. Mitchell, 32 N. Y. 702.

9Weller v. St. Paul, 5-95(70); Derby v.
Gallup, 5-119(85); Bradley v. Gamelle, 7
331(260); Fish v. Heinliu, 8-540(483);
Warner v. Lockerby, 31-421, 18+145; Dens
more v. Shepard, 46-54, 481528, 681; Kel
1y v. Liverpool etc. Co., 102-178, 112+1019.
1° Fowler v. Atkinson, 6-578(412).
.11 Dutcher v. Culver, 24-584.

12 Smith v. St. Paul, 69-276, 721-104, 210.
18 Butler v. Silvey, 70-507, 731-406, 510.
14 G. N. Ry. v. Stewart, 65-514, 68+1102.
1-'1 Mpls. T. Co. v. Eastman, 47-301. 50+

l‘-'~Shreveport v. Holmes, 125 U. S. 694.

82, 930; Weathersbee v. Farrar, 98 N. C.

6 Derby v. Gallup, 5-119(85).
7 State v. Gut, 13—341(315);

255.
Redwood

County v. Winona etc. Co., 40-512, 41-+465,
421473; Peet v. Sherwood, 47-347, 50+241,
929; Armstrong v. St. P. etc. Co., 48-113,
49+233. 50+1029; Fowler v. Jenks, 90-74,
97+127.
'1 Woodbury v. Dorman, 15-s41(274);
Ayer v. Stewart, 16-89(77).

.

1° Mpls. T. Co. v. Eastman, 47-30], 50+
82, 930.
17 Smith v. St. Paul, 69-276, 721-104, 210.
See Western R. Co. v. Phelps, 86-52, 90+
11, 793.

18 Kelly v. Liverpool etc. Co., 102-178.
1]2+1019.

19 Rule 37, Supreme Court.
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be supported by aiﬁdavits, in order to show to the satisfaction of the court, upon
the face of the petition. and of the whole record and ﬁles in the case, probable
cause for a rehearing.20

An extended argument is improper.

It is customary

in this state to cite authorities. The petition need not be printed.
474. Time of making application—It is provided by rule of court that the
application for a reargument 1nust be made and ﬁled within ten days after no
tice of the decision.‘I Doubtless, in an extraordinary case, the court would
entertain an application any time before the case is remanded. It is too late
after the case has been remanded.”

APPEARANCE
Cross- Rci'crem-es

See Justices of the Peace, 5293; Criminal Law, 2433.

475. Deﬁnition-—To appear in an action means to (‘OHIO into court as a party
to the action.“ A defendant appears in an action when he answers, demurs,
or gives the plaintiff written notice of his appearance."
476. Effect of general appearance—A voluntary general appearance by a
defendant is equivalent to a personal service of the smnmons upon him." Such
an appearance gives the court jurisdiction over the person,“ but not over the
subject-matter.21 Though the action is in rem a general appearance gives the
court jurisdiction so far as the party’s interest in the property is concerned.as
A court may acquire jurisdiction over a non-resident by a general appearance."
A general appearance waives all defects in the summons. in its service, and in

the proof of service.“0

An appearance by an answer which merely sets up facts

20 Winchester v. Winchester,

121 Mass.

v. Jones, 18-3l2(2Sl); Steinhart V. Pitch
er. 20-102(86); Anderson v. Southern

127. See Smith v. St. Paul, 69-276, 72+
104, 210.
21 Rule 37, Supreme Court.
2'2 Caldwell v. Bruggerman, 8-2B6(252).

tis v. Jackson, 23-268; Craighead v. Mar

Sec Humphrey v. Havens, 13-150(135);
Rud v. Pope County, 66-358, 68+1062, 69+

erson v. Hanson, 28-400, 10+-429; Allen

886.
13 Schroeder v. Lahrman, 26-87, H801.

Minn. Ry., 21-30; Burt v. Bailey, 21-403;
liouston County v. Jessup, 22-552; Cur
tin, 25-41: Lee v. Parrett, 25-128; And
v. (‘-oatcs, 29 -46. 1l+l32; Rheiner v. Uni
on Depot etc. Co., 31-289, 17+623; Mc

24 R. L. 1905 § 4116.
25 R. L. 1905 § 4115. This statute is
scarcely more than embodiment, in the
written law, of a principle which has gen
erally been recognized as applicable with
out the aid of such a statute. Since the
object of a summons is only to bring the

Kee v. Metravv, 31-429, 18+1-18; Seurer
v. Ilorst, 31-479, 1S+2S3; Frear v. Hei
chert, 34-96, 24+319; Whitely v. Miss. etc.

party defendant into court. and since the

ing, 64-547, 67+662; Farmers’ Nat. Bank
v. Backus, '74-264, 77+142; McCubrey v.

same object is accomplished when be ap
pears voluntarily without process, and sub
mits himself to its jurisdiction, or when,
the process or service being irregular, he
appears and makes no objection to the ir
regularity, it follows that when the sub

ject-matter is one within the jurisdiction
of the court, jurisdiction over the person
may be conferred by consent. Anderson v.
Hanson, 28-400, 10+429.
2° Chouteau v. Rice, 1-192(166) ; Ilinkley
v. St. Anthony Falls etc. Co., 9-55(-14);
Reynolds v. La Crossc etc. Co., 10-178
(144) ; Williams v. Mc(}rade, 13-174(165) ;
Johnson v. Knoblauch, 14-16(4); Tyrell

Co.,

38-523,

38+753;

Johnson

v.

Hag

bcrg, 48-221, 50+10Il7; State v. Dist. Ct.,
51-401, 53+714; Farmers’ Nat. Bank. v.
Backus, 64-43, 66+5; Kieckenapp v. Wheel

Lankis, 74-302, 77+144; Anderson v. De
coria, 74-339, 774229; Hurst v. Martins

burg, 80-40, 82+1099; Slater v. Olson, 83
85+825.
'-"I Chandler v. Kent, 8-536(-479); Rahilly
v. Lane, 15-4-l7(.'l60); McGinty v. War
ner, 17-41(2.'l); (‘hauucey v. Wass, 35-1,

15, 2:'>+4-"17, 30+826.
1-‘ State v. Dist. Ct., 51-401, 53+-714. See
Chauncey v. Wass, 35-1, 15, 25+457, 30+
826.
29 Reynolds v. La (‘rosse etc. Co., 10-178

(144).
8° (‘boutcau v. Rice, 1-192(166); John
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showing want of jurisdiction, and protests against its exercise, and claims no
other right, does not waive objection to jurisdiction obtained by fraud.31

477. Effect of general appearance in foreign court—Where, in an action
in the court of another state for divorce, both parties voluntarily appear, and
submit to the jurisdiction, they are bound by the judgment, and cannot avoid
it in a collateral proceeding in this state by proof that when the action was
brought and judgment rendered neither of them was a resident in that state and
that both were residents in this state.“
478. Validating a void judgment by an appearance—The mere making of
a motion to set aside a judgment void for want of jurisdiction over the person
does not validate the judgment and confer jurisdiction retrospectively. Nor is
such a judgment validated because the moving party, in such case, also urges in
his application additional reasons not inconsistent with the alleged want of
jurisdiction; or because, by asking to be allowed to ﬁle an answer as in a pend
ing cause, he indicates his present willingness to submit himself to the jurisdic
tion of the court, in order that, after a hearing upon the issues thus presented.
the court may proceed to judgment.83

479. General appearance—What constitutes—An appearance for any
other purpose than to question the jurisdiction of the court is general and gives
the court jurisdiction over the person.“ No special appearance can be made
except to raise jurisdictional questions. If a party so far appears as to call
into action the powers of the court for any purpose, except to decide upon its
own jurisdiction, it is a full appearance.35 A party cannot at the same time
object to and ask the court to exercise its jurisdiction." In determining
whether an appearance is general or special, the purposes for which it was made
should be considered rather than what the party has labeled it.81 A party ap
pears generally when he takes or consents to any step in the cause which as

sumes that the jurisdiction exists or continues.“ The following have been held
to constitute a general appearance: demurring to the complaint for want of ju
risdiction over the person; " an application for an extension of time to answer,
though a motion is pending to set aside the summons; ‘° a motion to set aside a
judgment upon grounds not expressly limited to the jurisdiction of the court ;“
a motion objecting to the jurisdiction but at the same time asking a decision on
the merits; 4’ interpleading and consenting to an adjournment; “" opposing a
motion on the merits and oltering to submit to an order of the court ; “ a stipu
lation for an adjournment; “‘ an objection to the jurisdiction coupled with an
objection to the appointment of a receiver.“ An appeal from an inferior to a
superior court for the purpose of securing a retrial on the merits in the latter
son v. Knoblauch, 14-16(4); Tyrrell v.
Jones, 18-312(281); Steinhart v. Pitcher,
20-102(86); Anderson v. Southern Minn.
Ry., 21-30, Allen v. Coates, 29-46, 11+132;

Ilowland v. Jeuel, 55-102, 56+581; Slater
v. Olson, 83-35, 854-825.
Gallow, 55-443, 57+141.

See Houlton v.

M Chubhuck v. Cleveland, 37-466, 351-362.
32 In re Ellis, 55-401, 56+1056.
33 Godfrey v. Valentine, 39-336, 40+163;
Roberts v. Chi. etc. Ry., 48-521, 51+478.
See Kanue v. Mp1s. etc. Ry., 33-419, 23+
854.
-H St. Louis Car Co. v. Stillwater St. Ry.,
53-129, 544-1064.
.
35 Curtis v. Jackson, 23-268. See Kanne
v. Mpls. etc. Ry., 33-419, 23+854; Fowler

v. Jenks, 90-74, 95+887, 96+914, 97+127.

=16 Papke v. Papke, 30-260, 15+117.
8‘! Houlton v. Gallow, 55-443, 57+141.
38 Burt v. Bailey, 21-403; Johnson v.
Hagberg, 48-221, 50+1037.
39 Reynolds v. La Crosse etc. Co., 10-178
(144).
4° Yale v. Edgertou, 11—271(184).

See

also, Frear v. Heichert, 34-96, 24+319.
41 Curtis v. Jackson, 23-268.

42 Papke v. Pakke, 30-260, 15+117.
48 Anderson v. Hanson, 28-400, 10+429.
H Farmers’ Nat. Bank v. Backus, 64-43,
66+5.
*5 Johnson v. Hagbcrg, 48-221, 501-1037.
48 St. Louis Car Co. v. Stillwater St. Ry.,

53-129, 54+10s4.

128

A PPE.-l RA NCE

court constitutes a general appearance and gives the court jurisdiction over the
person which was before wanting."
480. Withdrawal—A general appearance cannot be withdrawn except by
leave of court on a showing of fraud or mistake of fact.“

481. Special appearance—What constitutes-—A special appearance is one
made solely for the purpose of urging jurisdictional objections." Such ap
pearances are not favored.50 A party cannot be deemed to submit to the juris
diction of a court by the mere act of denying its jurisdiction.“

The following

have been held special appearances: a motion to vacate a judgment upon
grounds taken solely with reference to their supposed bearing upon the juris
diction of the court to render the judgment and solely for the purpose of at
tacking said jurisdiction, the attorney appearing “for the purposes of the mo
tion only ;” M a motion to dismis.-"—after stating the objections to the jurisdic
tion of the court the motion proceeded as follows: “If such objection to the
jurisdiction be overruled, the undersigned further, as a separate defence in said

matter, objects,” etc., setting up a defence on the merits: ‘“ an answer setting
forth objections to the jurisdiction; "" an answer which simply protests against
the exercise of jurisdiction and claims no other right ; “ a motion to set aside
the service of a summons on the ground that the complaint was not ﬁled, and no
copy of it served with the summons. though the moving party did not state that

his appearance was special; °“ a stipulation for an extension of time in which to
answer.~'"
482. Proceeding to trial after special appearance—Waiver—-When a

party appears specially and objects to the jurisdiction of the court over his per
son and his objection is overruled he does not \\'ai\'e the objection by answering

to the merits and proceeding to trial.“8
483. Mode of appearing SPCCiBIIY—Ol)j€'t‘llOH to the jurisdiction of the
court over the person is properly raised by motion. before answer or demurrer,

in writing stating that the party appears specially to object to the jurisdiction
of the court and specifying the grounds of objection : "'“ by answer, when the ob
jection does not appear on the face of the complaint; M by demurrer, when the
objection appears on the face of the complaint.“
.
484. Special appearance-Appea.l—Where non-resident defendants took
part in the trial merely for the purpose of litigating the question as to whether

the court had acquired jurisdiction by the serrice. it was held that they had no
standing on appeal to attack the validity of the judgment in any other rc
spects.“2
47 Craighead v. Martin, 25-41;

Lce v.

Parrett, 25-128; Scurer v. Horst, 31-479.

18+283; Whitely v. Miss. etc. Co., 38-523.
384-753; Wrolson v. Anderson, 53-508, 55+

-"T ('olumbia P. Co. v. Bucyrus etc. Co.,
60-142, 62+11:').

53 Stearns

(‘ounty

v.

Smith.

25-131;

State v. Dist. Ct., 26-233, 2+698; Hess v.

597; McCnbre_v v. Lankis, 74-302. 7T+1-14.

Adamant .\lf;_v. Co., 66-79. 68+774; Per

48 Anderson v. Hanson, 28-400. 10-429;

kins \'. i\Ieili(-kc. 66-409. 69*220; May \".

Allen v. Contes, 29-46, 11+132.

(lrawerth. S6-210, 90~2i83.

4" St. Louis Car Co. v. Stillwnter St. li_\'.,
53-129, 54r1064; Clark v. Blﬂckvrcll. 4
Greene (Iowa) 441.

59 \\'illi:nns v. Mctlrade. 13-17-t(165);
Houston ('onnty \'. Jr-ssup. 2:2-552; Covert
v. (‘lark, 23-539; Stenrns (‘ounty v. Smith,

50 Yale v. Edgerton, ll-271(l8-1).
51 Higgins v. Beveridge, 35-285. 28-506.

25-13]; Hooper v. (‘hi. etc. R_v.. 37-52. 33+
314; Houlton \'. tlnllow, 55-443. 57+141.

5* Covert v. Clark, 23-539.
-*3 Stcarns County v. Smith, 25-131. SPO
also, Perkins v. Meilicke, 66-409. 69-210.

6° Higgins \'. Bcveridgc, 35-285. 28+506;
(‘hubbuck v. Cleveland. 37-466, 35+-362. See
\\'illinms v. Mcttradc, 13-174(165).

Y-4 Higgins v. Beveridge. 35-285. 28+5lI6.

n1Rc_\'uol'ls y. La (‘rossc etc. Co., 10-178

5“ Chnbbuck v. Cleveland, 37-466. 35+362.
W Houlton \'. Gallow, 55-443, 57+141.

(144).
W 1*‘oulcr r. .lcnks_ 00-74. 95-887. 96+9l-4,
9T+l2T.
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- 485. Vacation—An unauthorized appearance by an attorney may be vacated
on motion.63
486. Effect of failure to appear-—A party waives no objection by a failure
to appear.“ He simply suffers a judgment to be entered against him as author
ized by the summons and complaint.“ When a defendant has not appeared,
service of notices or papers, in the ordinary proceedings in an action, need not

be made upon him. A written admission of service indorsed on a summons is
not an appearance entitling defendant to notice of subsequent proceedings."
APPLICATION OF PAYMENTS—See Mortgages, 6259; Payment,
7457.
APPURTENANCE--A right, privilege. or improvement belonging to a
principal property.Us Land never passes as appurtenant to land.”

ARBITRATION AND AWARD
Cross-References
See Insurance.

IN GENERAL

487. Favored in the law—Arbitration is a proceeding favored in the law
encouraged by liberal construction and presumptions of validity."
488. Conclusiveness—Fraud—Mistake—As a general rule an award is
conclusive, in the absence of fraud or of such gross mistake as necessarily im
plies bad faith or a failure to exercise an honest judgment.71 Where the parties
have by their agreement made the arbitrators judges between them of the law
and the fact, they are bound by the decision, if fairly and honestly made, even
though the arbitrators have erred in their conclusions of fact, or in the law
which they have applied to them.” But an action will lie to set aside an award
for fraud,“ and in such an action one of the arbitrators who refused to join in
the award may testify as to acts of partiality and misconduct on the part of the
others.'H Every presumption will be entertained in favor of the validity of an
award. The burden of proof is on the party attacking it, and it will not be set
aside except on clear and strong evidence." The rule that an award is con
clusive applies more particularly to disputes and controversies in the determin
ation of which the arbitrator exercises both ministerial and judicial functions,
and not to cases involving the exercise of ministerial acts alone, such as valu
ations, calculations, and measurements. As to the latter the decision of the

arbitrator is not ﬁnal or conclusive, unless the agreement of subinission contains
M Stai v. Selden, 87-271, 92+6.

M Holgate v. Broome, 8-243(209).
“5 See § 4996.
66 See § 6497.

“T First Nat. Bank v. Rogers, 12-529

(437).
68 Century Dict.; Carpenter v. Leonard,
5—155(119, 132); McDonald v. Mpls. L.
Co., 28-262, 9+765; Winston v. Johnson,
42-398, 45+958.
See Easements, 2858;

Mechanics’ Liens, 6040.
"9 McDonald v. Mpls. L. Co., 28-262, 9+
765; White v. Jefferson, 124+573.
7° Daniels v. Willis, 7-374(295).
-9

7‘ Daniels v. Willis. 7—374(295); Haul)
rick v. Johnston, 23-237 ; Goddard v. King,
40-164, 41+659; Nelson v. Beteher, 88
517, 93+661. See Boyd v. Hallowell, 60
225, 230, 62+125; Merchants Nat. Bank v.

East Grand Forks, 94-246, 102+703.
72 Goddard v. King, 40-164, 41+659.
13 Dewey v. Leonard, 14—153(120).

‘H Levine v. Lanchasbire Ins. Co., 66-138,
65+-855.
75 Daniels v. Willis. 7-374 (295); Mosness

v. German etc. 00., 50-341, 52+932; Hoit
v. Berger, 81-356, 84+48; Christianson v.
Norwich etc. Soc., 84-526, 88+16.

130

A RBI TR.-1 T1UN .4 NI) .4 WA RD

a stipulation to that etiect, or an intention to be conclusively bound is fairly in
ferable therefrom."
489. Award—What c0nstitutes—An award must be ﬁnal and certain. and
so determine the matter submitted that an action between the same parties in
regard to it will not afterwards lie. Every reasonable intendment will be made
in favor of its ﬁnality and validity." The admissions and declarations of com mon-law arbitrators, made during the course of an attempted arbitration, do not

constitute an award; and, in the absence of any evidence that a ﬁnal award was
made by the arbitrators, it will be conclusively presumed that none was made."
490. Who is an arbitrator—A person acting in the capacity of an appraiser
under a lease has been held to be an arbitrator."
491. Arbitrators must be impartial—An arbitration is a judicial proceed
ing, and the arbitrators, being alike the agents of both parties, and not of one
party alone, are bound to exercise a high degree of judicial impartiality, with
out the slightest regard to the manner in Which the duty has been devolved upon
them. Arbitrators not avowedly selected as partisans are, indeed, bound, as in

the execution of a joint trust, to look impartially at the true merits of the
matter submitted to their judgment.

It is the general rule that a person is

disqualiﬁed to act as arbitrator who has any secret interest in the result or de
cision of the controversy, or if there exists any relationship or family connec
tion between the arbitrator and a party to the submission, or if he had formed
an opinion or is otherwise prejudiced in respect to the subject-matter."0
492. Hearing—Notice-—An arbitration is void unless both parties have due
notice of the time and place of meeting of the arbitrators and an opportunity
to be heard."1 But a fair opportunity to present a claim to arbitrators, which
a party is entitled to, and to be present to meet the claim of his adversary, does
not include the right to be present when the arbitrators are making up their
award.“ Arbitrators and witnesses need not be sworn unless the agreement
requires it. The parties must be heard in the presence of each other.88
493. -Repudiation of award—By mutual consent the parties may waive or
repudiate the award.“
494. Enforcement of award—'l‘he only way to enforce the award is by an
ordinary action.85
495. Submission by rule of court—Whether submission to arbitration “by
rule of court” can be made in this state is an open question. 'l‘he mere fact
that the controversy agreed to be submitted is the subject of a pending action
will not make a submission one “by rule of court.” 5“
496. Effect on pending action—-A submission to arbitration does not oper
ate as a discontinuance or dismissal of a pending action involving the same
matter.87

497. Bond—An arbitration bond should be so construed as to encourage the
submission of disputes to arbitration.“18
_
498. Revocation of submission—Either party may revoke. a submission any
time before the award is niadc.‘‘”
1“ Nelson v. Betcher, 88-517, 93+66l.

'17 Hoit v. Berger, 81-356, 8-H48.
78 Miller v. Carnes, 95-179, 103+877.
'19 Earle v. Johnson, 81-472, 8-H332.
8" Produce R. (70. v. Norwich etc. Soc.,
91-210. 97+375.
BlJanney v. Goehringer, 52-428. 54+481.
52 Sega] v. Fred. 105-126, 117+225.
83 Holdridge v. Stowell, 39-360, 40+259.
84 Id.
55 Id.

W Mpls. etc. By. v. Cooper, 59-290, 61+

143.
B7 Hunsden v. Churchill. 20—408(360).
‘"4 Washburne v. Lufkin, 4-466(362)
(bond held to require principal to perform
award); Daniels v. VVillis. 7—383(304)
(conversion of property involved held a
breach of a bond).
W Iiohiridge v. Stowell, 39-360, 40+259;
.\lpls. etc. lty. v. Cooper, 59-290, 61+-143.
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499. In general-Either party may revoke the submission any time before
the award is made. Arbitrators and witnesses need not be sworn unless the
agreement requires it.

The arbitrators must hear the parties in the presence

of each other. When the award is made the authority of the arbitrators is
terminated, and the only way to enforce the award is in an ordinary action sub
sequently brought."0 It is competent for the parties, by mutual consent, to
waive or repudiate an award. The waiver may be by oral agreement.M An
award must be ﬁnal and certain, and so determine the matters submitted that

an action between the same parties in regard to it will not afterwards lie.
Every reasonable intendment will be made in favor of its ﬁnality and validity.92
An award is invalid if made without notice or opportunity to one of the parties
to be heard."8 If arbitrators decide the matter submitted to them honestly and
_ fairly according to their judgments, the award will not be set aside because they
decided the facts erroneously, or were mistaken in the law they applied to them
or decided on an erroneous theory.“ An action will lie to set aside an award
for fraud,” and in such an action one of the arbitrators who refused to join in
the award may testify as to acts of partiality and misconduct on the part of the
others."“ An agreement to arbitrate a deﬁnite legal obligation cannot oust the
courts of jurisdiction." An arbitration bond should be liberally construed so
as to encourage the settlement of disputes by arbitration.“ A person acting in
the capacity of an appraiser under a lease is to all intents and purposes an arbi
trator at common law.”
UNDER STATUTE

500. Statute not exclusive—'1‘he statute providing for arbitration is not
e.\'clusive. It does not abrogate common-law arbitration.1
501. Compliance with statute—'l‘he jurisdiction of the arbitrators under
the statute over the matter referred to them depends on a compliance with the
statute. It is a special jurisdiction, which can be created only in the manner
prescribed by the statute. Every material requirement of the statute must be
com lied with.’
2. Agreement for submission—Under a former statute it was held essen
tial that the agreement he acknowledged before a justice of the peace.8 It is
indispensable that the agreement name the arbitrators ‘ and their names must
be inserted before the acknowledgment.5 The description of the subject-matter
submitted need not be as speciﬁc as would be required in a pleading.“ The
agreement may stipulate against an appeal,7 and it is advisable to make provi
sion as to costs.8

Where parties to a controversy execute an agreement to sub

mit it to arbitration and it is clear that it was intended to be a statutory arbi
tration, but it is not valid as such, by reason of failing to comply with some es
“ Holdridge v. Stowell, 39-360, 40+259;

W Earle v. Johnson, 81-472, 84+332.

Mpls. etc. By. v. Cooper, 59-290, 61+143.
91 Georges v. Niess, 70-248, 73+644.
95-‘ Hoit v. Berger, 81-356, 84-+48.
93 Janney v. Goehringer, 52-428, 54+481.

1 R. L. 1905 § 4380; Earle v. Johnson, 81
472, 84+332.
'1 Barney \'. Flower, 27-403, 7+823.
3ld.

M Goddard \'. King, 40-164, 41+659.
95 Dewey v. Leonard, 14—153(120).
9° Levine v. Lancashire Ins. Co., 66-138,
68+-855.
_
9" Whitney v. Nat. Masonic A. Assn., 52378, 544-184.
"5 Washb11rne v. Lufkin, 4—466(362);
Daniels v. Willis, 7—383(304).

4 Holdridge v. Stowell, 39-360, 40+259.
5 N. W. etc. Co. v. Channel], 53-269, 55+
121.
6 Heglund v. Allen, 30-38, 14+57.
1 Daniels v. Willis, 7—374(295).
8 Washburne v. Lufkin, 4—466(362).
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sential requirement of the statute, it cannot have effect as a common-law sub
mission.”
503. Time of making award—Extension—'l‘he parties may extend the
time for making the award, and without the formalities required in the agree
ment for submission.‘°
504. Formal requisites of award—A former statute required the award to
be attested by a subscribing witness, but it was held that a defect in this regard
was not fatal.11
505. Scope of award-—'l‘he award must cover all the matters submitted and

be conﬁned to those matters.12
506. Filing aw-ard—The court acquires jurisdiction of the proceeding by the
ﬁling of the award.13 The award must be ﬁled as soon as made,H and it may of
course be ﬁled in vacation.“
507. Conﬁrmation by court—All objections to the award must be made on
the motion to conﬁrm or sooner."

The statute gives to the court authority to

send the matter back to the arbitrators and to require them to go over the whole
matter again, including the making of a new award if necessary. The court
may also recommit with directions to the arbitrators to make their ﬁndings
more speciﬁc.17 The section, authorizing the court to recommit for a rehearing
is enabling, not restrictive, and does not forbid a rccommitment where a rehear

ing is unnecessary.“

The motion to conﬁrm may be brought on in vacation.19

The ﬁling of the award with the clerk gives the court jurisdiction and it is

competent for the parties to waive all objections to the award on account of
formal errors and irregularities and to authorize the clerk to enter judgment

thereon at once, without conﬁrmation by the court.20
508. Judgment—'l‘he judgment must conform to the award.21 A judgment
duly rendered upon an award has the same ﬁnal and conclusive effect, in all re
spects, as judgments in civil actions. and it can only be impeached, reviewed.
or set aside in the same manner that such judgments may be and for like
cause.22

509. Vacating award on motion—The statute proridcs for the vacation of
awards on motion.“ The motion must be made prior to, or at the time of, the
motion for conﬁrmation." An award may be set aside on the ground that it
was procured by false testimony and fraudulent practices.25 An award will
not be set aside on the ground that the arbitrators did not act on all matters

submitted to them, or 'that they exceeded their powers, unless the party com
‘ plaining was prejudiced thereby.“ An award may be set aside in part.21
510. Appeal-—A judgment on an award is appealable the same as a judg
ment in an ordinary civil action.’8 The parties may stipulate against an ap
peal.29 The appellant may make any objection to the validity of the submis
sion, though not raised in the court below; but the supreme court will not hear
any matter of error or irregularity in the proceedings after a valid submission.

—as that, of three arbitrators. only two acted,—unlcss the objection was made
in the trial court.“0
\?Holdridge V. Stowell, 39-360, 40+259.
1° Heglund v. Allen, 30-38. 14+57.
11 Lovell v. \Vheaton, 11-92(57).
11’ Johnston v. Paul, 22-17.
18 Lovell v. Wheaten, 11-92(57); Hold-

ridge v. Stowell, 39-360, 40+259.
H R. L. 1905 § 4382.

21
12
'13
24
25

Bouck v. Bouck, 57-490, 59+547.
Johnston v. Paul, 23-46.
R. L. 1905 § 4384.
Gaines v. Clark, 23-64.
Johnston v. Paul. 23-46.

'16 Daniels r. Willis, 7—374(295).
27 Bouck v. Bouck. 57-490, 59+547.

15 Lovell v. Wheaten, 11-92(57).

2* R. L. 1905 § 4396.

1" Gaines v. Clark, 23-64.
1'' Johnston v. Paul, 22-17.

'19 Daniels v. \Villis. 7—374(295).
-"-0 Gaines v. Clark, 23-64; Barney v. Flow

18 Lovell v. VVheaton, 11-92(57).
" Id.; Heglund v. Allen, 30-38, 14457.
20 Lovell v. Wheaten, 11-92(57).

er, 27-403, 7+823; Hcglund v. Allen, 30
38, 14+57.
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ARCI-IITECT—-See Contracts, 1853.
ARGUMENT OF COUNSEL—See Criminal Law, 2478; Trial, 9799.
ARRAIGNMENT—See Criminal Law, 2440.

ARREST
511. Deﬁnition—.~\n arrest is deﬁned by statute as the taking of a person
into custody that he may be held to answer for a public offence.81
512. Without warrant—The statute prescribes the conditions under which
an officer may make an arrest without a warrant?’2 He may do so for a public
offence committed or attempted in his presence, whether the offence is a felony,
misdemeanor, or infraction of a municipal ordinance.as He may arrest a per
son for the commission of a felony, though not committed in his presence, if he
has reasonable cause for believing that such person committed it.“ To author
ize him to arrest without a warrant for an offence other than a felony com
mitted in his presence, he must make it at the time; that is, he must at once

set about the arrest and follow up the effort until the arrest is made. Where
an officer allowed ﬁve hours to intervene without making an effort to make an
arrest, it was held that his authority lapsed.35 A village marshal has no right
to arrest and take into his custody a person who has been found guilty of a vio
lation of a village ordinance unless a writ of commitment is in his hands at the
time he seeks to make such arrest. The fact that a commitment has been issued
and delivered to him, which he has surrendered to the village attorney, will not

justify taking defendant into his custody." A private person may make an ar
rest without a warrant, under conditions prescribed by statute.‘n The power
to arrest without a warrant is capable of great abuse and is therefore to be kept
strictly within prescribed limits.”

In making an arrest without a warrant the

officer acts in his official capacity, and for an illegal arrest his sureties are lia
ble.an
513. How made—Exhibiting warrant—The statute prescribes the manner
of making an arrest.‘° The person to be arrested should be ﬁrst notiﬁed of the
purpose of the of’ﬁcer. No particular form of words is necessary. It is enough
that the officer and his business is known. The expression “You are my pris
oner,” has been held sufficient. It is unnecessary to exhibit the warrant before
making the arrest.“ Generally the official character of the oiﬁcer is presumed
to be known by the party arrested, but, whether known or unknown, the officer
must show his authority, if requested by the person arrested."
514. Use of force—In making an arrest an officer is justified in using only
such force as is reasonably necessary.“ Handcuﬁing a prisoner is justiﬁed only
when reasonably necessary.

In passing upon the necessity, it has been held

3' R. L. 1905 § 5225; Rhodes v. Walsh,
55-542, 552, 57+212; Steenerson v. Polk
County, 68-509, 516, 71+687.
=‘‘-’ R. L. 1905 § 5229.
3-3 Wahl v. Walton, 30--506, 161-397; State
v. Cantieny, 34-1, 9, 24+458; Seitner v.
Ransom, 82-404, 85+158; State v. Lein
decker, 91-277, 97+972.
-'" Cochran v. Toher, 14-385(293) ; War
ner v. Grace, 14-487 (364); Steenerson v.
Polk County, 68-509, 516, 71+687.
~"~'- Wahl v. Waltoil, 30-506, 16+397.

3° State v. Leindecker, 91-277, 97+972.

81 R. L. 1905 § 5232; Warner v. Grace,

14-187(364); Judson v. Reardon, 16-431
(387); Stoenerson v. Polk County, 68-509,
516, 71+687.
88 Wabl v. Walton, 30-506, 16+397.
8!! Warner v. Grace, 14-487(364); Hall v.
Tierney, 89-407, 95+219.
*0 R. L. 1905 § 5227.
41 State v. Spaulding, 34-361, 25+793.
4'~’ Steenerson v. Polk County, 68-509, 516,
71+687.
4‘3 Rauma v. Lamont, 82-477, 481, S51-236.
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proper for a jury to consider threats made by the prisoner’s brother. and the fact
that there was no prison at hand.“
515. Waiver of objections to arreat—Unlcss a penson seasonably raises
objections to the suﬂiciency of the warrant under which he was arrested, he will
be deemed to have waived them.“ Where a person pleads to an indictment or
complaint, without objecting to his arrest without a warrant. he waives the ob
jection.“
516. Resisting arrest--One may resist being arrested unlawfully and he
may use force within reasonable bounds."
517. Taking before magistrate—A private person making an arrest mus:
promptly take the prisoner before a magistrate or deliver him to an oﬂicer.“
An officer making an arrest without a warrant must promptly take the prisoner
before a magistrate.“
517a. Second arrest for same offence—A second arrest for the same offence
while the prisoner was in the custody of a committing magistrate to await the
action of the grand jury has been held nnautliori'1.cd and ground for dimhargc
on habeas corpus.“

ARREST OF ]UDGMEl;l—'—I'—{\'cc Criminal Law, 2488: Judgments. 498*‘.

ARSON
518. Indictment—/\n indictment has been held sutli<-icnt for arson in the
second degree, though it alleged essential matters under a videlicet and at
tempted to charge arson in both the ﬁrst and second degrees. To charge arson
in the ﬁrst degree it is necessary to allege that there was a person in the build
ing.'“
519. Variance—A variance as to the possession of the property burned has
been held immaterial."
520. Evidence-Admissibility—(‘ascs are cited below involving the ad
missibility of evidence.“
ARTICLE—Sce note 54.
AS-See note 55.

ASSAULT AND BATTERY
Cross-References

See Limitation of Actions, 5655.
(.‘-IVIL LIABILITY

521. Deﬁnitions—An assault is an attempt unlawfully to apply any actual
force to the person of another, directly or indirectly. It may consist of the act
44 Cochran v. Toher, 14-385(293).
4-5 Rochester v. Upman, 19-108(78).

40 State v. Fitzgerald, 51-534, 53+799.
4'! State v. Cantieny, 34-1, 4, 24+458;
State v. Spauldjng, 34-361, 25+793.

ing barn held admissible to prove that it
was “cmlangcret ” within the meaning of
the statute); State v. Yates, 99-461, 109+

1070 (conversations of the defendant sug
gesting to another the burning of other

48 Judson v. Reardon. 16-431(387).

property to secure the insurance held in

49
-'-0
51
H

admissible).
~14 State v. Williams. 32-537, 214-746.

Cochran v. Toher, 14-385(293).
State v. Riley, 109-437, 124+13.
State v. Grimes, 50-123, 52+275.
Id.

58 State v. Grimes, 50-123, 52+275 (fact

that a dwelling house took ﬁre from a burn

5-'1 Conehan v. Crosby, 15—13(1, 5); Hanan
v. Place, 28-551, 1l+117; Noon v. Finne
gan, 29-418, 13+-197: Hayes v. Crane, 48

39, 5n+925.
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of using gestures toward another, giving him reasonable ground to believe that
the assailant intends to apply actual force to his person. The term “assault”
is often used as synonymous with “battery.” It has been said that “the least
or slightest wrongful and unlawful touching of the person of another is an as
sault.” ""‘ An instruction deﬁning assault as a wrongful threat to do bodily vio
lence to another, with the present ability of the one who threatens to carry such
threat into effect, has been sustained.“

Mere words do not constitute an as

sault." A battery is “an intentionally adniinistered injury to the person” “
“an actual inﬂiction of violence on the person.” It includes assault.60 An
intent to injure is not an essential element of the wrong; it is sufficient if the
act is unlawful.“
522. Who liable—A minor drank liquor furnished by the defendants. He
became intoxicated, and while in that condition assaulted the plaintiff. There
was no evidence that the defendants incited or aided the assault. It was held
that they were not liable.” The plaintiff was injured in the saloon of the de
fendant by a third party pouring alcohol on his foot, while he was asleep, and
then setting it on ﬁre. The defendant was held liable.” Each of several joint
wrongdoers is liable for the entire damages suﬁered.“

523. Self-defence-—The rule as to self-defence is the same in civil and crimi
nal actions. The rule is that “an act otherwise criminal is justiﬁable when
done to protect the door, or another whom he is bound to protect, from immi
nent personal injury, whenever such act appears to be only what is reasonably
necessary to prevent the injury.” °° The necessity of using force in self-defence
may be either real or apparent. But the mere belief of a person that it is nec
essary to use force to prevent an injury to himself is not alone sufficient to make
out a case of self-defence, for the facts as they appear to him at the time must be
such as reasonably to justify such belief.“6
524. Forms of assault considered—Beating, kicking, bruising and the

like : “’ shaking ﬁst in face of a woman in a threatening manner; °8 taking pos
session of property during a temporary absence of the person in possession and
forcibly resisting his return; "9 taking possession forcibly of a sewing machine
upon default in payments on a conditional sale thereof; "° pushing a woman out
of her house and away from the place where men were attempting to construct
a railway track on land which she claimed; “ pouring alcohol on a person’s foot
and igniting it; 7’ inciting a vicious dog to bite a person; " unnecessary force
used in making an arrest; 7‘ and a surgical operation without the consent of the
patient."5
-“°Mai1and v. Mailand, 83-453, 86+445.
5" Cressy v. Republic C. Co., 108-349,122+
484.

BB Bucknnm v. G. N. Ry., 76-373, 376, 79+
98.

59 Ott v. G. N. Ry., 70-50, 72+833.
6° Greenman v. Smith, 20-418(370).

61Mol1r v. Williams, 95-261, 104-+12.
B2 Swinﬁn V. Lowry, 37-345, 34-122.
"3 Curran v. Olson, 88-307, 92+1124.
M Warren v. Westrup, 44-237, 46+347;

Hirschman v. Emme, 81-99, 83+-482; Col
vill v. Langrlon, 22-565.
05 R. L. 1905 § 4751. See R. L. 1905
§§ 4895, 4906.
M Germolus v. Sausser, 83-141, 85+946;

Mailand v. Mailand, 83-453, 86+445; Beck
v. Mpls. U. Ry., 95-73, 103+746.
*" Swinﬂn v. Lowry, 37-345, 34+22; Co
ﬂeld v. MeC'abe, 58-218, 59+-1005; Crosby

v. Humphreys, 59-92, 60-+843; Johanson v.
Pioneer F. Co., 72-405, 75+’! 19; Foran v.
Levin, 76-178, 78+1047; llirschman v. Em
me, 81-99, 83+482; Watson v. Rinderknecht,
82-235, 84+798; Germolus v. Sausser, 83
141, 85+946; Mailand v. Mailand, 83-453,

86+445; McKenzie v. Banks, 94-496, 103+
497; Ford v. Mpls. St. Ry., 98-96, 10'/‘+817.
68 Mitchell v. Mitchell, 45-50, 47+308;
Id., 60-12, 61+682; Plonty V. Murphy, 82
268, 84+1005.
W Jacobs v.

Hoover, 9-204(189);

Lob

dell v. Keene, 85-90. 88-+426.
7° Frodericksen v. Singer Mfg. Co., 38
356, 37+453.
‘'1 Colvill v. Langdon. 22-565.
‘'2 Curran v. Olson, 88-307, 92+1124.

'13 Foran v. Levin, 76-178, 78+l047.
"4 Rauma v. Lamont, 82-477, 85+236.
T5 Mohr v. Williams, 95-261. 104+]2.
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525. Indecent assault—-Cases are cited below involving indecent assaults
upon women."

526. Limitation of actions-—An action for a battery which, under U. S.
1894 § 5138 (it. L. 1905 § 4078) must be brought within two years, is an action

founded on an intentionally administered injury to the person.”
527. Plcading—It is sufficient to allege that the defendant “assaulted” the
plaintifI without specifying the acts constituting the assault."

In an action

for a simple assault and battery it is unnecessary to allege that it was wilful or
malicious." A complaint which shows actual violence inﬂicted on the person
need not state that it was “with force” or “with force and arms.” "° Cases are
cited below involving the sufiiciency of complaints against masters for assaults
committed by their servants.’H
528. Variance--Cases are cited below involving questions of variance."
529. Evidence--Suﬂiciency—(‘ases are cited below holding evidence suffi
cieut,83 or insufficient,M to justify a verdict for the plaintiff, and sufficient to re
quire a submission of the question whether the plaintiff assaulted the defendant
to the jury.“
530. Law and fact—Where the evidence is not conclusive, it is for the jury
to determine whether the plaintiff assaulted the defendant; 8‘ and what are the
proximate consequences of the wrongful act.“

The question whether a person

assaulted by another and threatened with bodily harm is justified in using force
to repel the same, and whether he employs greater force than is reasonably nec
essary for that purpose, are questions for the jury to determine. The mere be
lief of the person using force under such circumstances is not alone sufﬁeient to
make out a case of self-defence, for the facts must be such as to justify that be
lief."

Where the evidence is conclusive the court may instruct the jury that

they must return a verdict for the plaintiff for at least nominal damages; ” or
that the defendant was not justified in using force in self-dcfence.°°
531. Damages-—In general-Damages are recoverable for all the direct and
proximate consequences of the wrong without regard to whether they are “nat
ural” or “probable.” or were or Tlll_‘_!llt have been anticipated by the wrongdoer.“
'16 Gardner v. Kellogg, 23-463 (fact that

-“° (lreeuman v. Smith, 20—418(370).

woman makes immediate complaint after
assault and her condition and appearance
at the time may be shown—exemplary
damages recoverable); Schuek v. Hager,
24-339 (fact that plaint-iﬂ"s conduct to
ward defendant during time of alleged as
saults was frienrlly held admissible—chas
tity and good moral character of defendant

v. Larnont, 82-477, 85-236; Witzka. v.

admissible); Witzka or Moudry, 83-78, 85+

Mondry, 83-78, 8-"i+9l1; Curran v. Olson,

911 (fact that woman fails to make out
cry or to complain afterwards is an item of
evidence against her but raises no legal
prcsumption—whether sexual intercourse
with child under age of consent constitutes

HS--.207. 92+l124; Erickson v. Sorby, 90
327, 96+791: Hedlund v. Cresien, 90-354,
9li+1l3l: Faber v. Schiwek, 93-417, 101+

an assault regardless of her consent is an

746: Gulbertson v. Hanson, 95-338, 104+2.
8‘ Coﬁeld v. McCahe. 58-218, 59+1005;
Rector v. Anderson. 96-123, 104+884.

open quest.ion—evidcnce held not to show
that plaintiff consented to an assauit on
her person followed by sexual intercourse) ;
Beardmore v. Barton, 108-28, 121+228 (us

sault of driver of hack upon passenger—
verdict for $2,000 against owner of back
held not excessive).

-‘*1 Campbell v. N. P. Ry., 51-488, 53-+768;
Johanson v. Pioneer F. Co., 72-405, 75+
719; Foran v. Levin, 76-178, 78+-1047.
""-’ Ward v. Haws. 5—440(359); Jacobs v.
Hoover, 9-2ﬁ4(]89).
~‘ﬂllirschman v. Emme, 81-99, 83+-482';
Plonty v. Murphy. 82-268, 84+1005; Rauma

1133;

McKenzie v. Banks, 94-496, 103+

497; Beck v. Mpls. U. Ry., 95-73, 103+

8“ Mailand v. Mailand, 83-453, 86+445.
"6 Mailand \'. Mailand, 83-453, 86+445;

Plonty v. Murphy, 92-268, 84+1O05.
9'1 Plonty v. Murphy, 82-268, 84+1005.
‘*8 Beck v. Mpls. U. Ry., 95-73, 103+746.

11 on v. G. N. Ry., 70-50, 72+s33.

*9 Crosby v. Humphreys, 59-92, 60+843.

"8 Mitchell v. Mitchell, 45-50. 47+308.

M(‘1ern1olus v. Sausscr. 83-141, 85+946.

19 Andrews v. Stone. 10-72(52).
Mohr V. Williaiiis. 95-261, 104+-12.

See

"1 Crosby v. Humphreys, 59-92, 60+843
(charge that plaintiff was entitled to at
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General damages are recoverable without being specially pleaded.92

In an

action against several joint wrongdoers damages are to be assessed according

to what the jury think the most culpable should pay.”

Cases are cited below

holding damages excessive,‘H or not excessive,‘"’ or inadequate.on

532. Exemplary damages-—Where the wrongful act was done wilfully,
wantonly, or maliciously, it is discretionary with the jury to award exemplary
damages to a reasonable amonnt.'" The rule applies though the act is punish
able criminally.08
533. Mitigation of damages--It seems to be the rule in this state that miti
gating circumstances may be considered in reduction of compensatory as well
as exemplary damages.09 Facts tending to disprove actual malice may be con
sidered in mitigation of damages.1
CRIMINAL L1 ABILITY

534. What constitutes—In genera1—'l‘he forcible ejection of a passenger
from a train in motion is an assault.2
535. What constitutes assault armed with dangerous weapon—A dan
gerous weapon is one likely to produce death or great bodily harm. A large
stone may be a dangerous weapon. The place of arming is immaterial. The
arming must have occurred prior to the encounter, but if a general disturbance
exists it is unnecessary that it should have taken place prior to the disturbance.3
The accused pointed a loaded pistol at H, saying “I want you to get right out of
this yard, or I’ll kill you,” and then shot and wounded him. There was no
evidence of facts constituting a justiﬁcation or legal excuse. Held, an assault.‘
least nominal damages held proper) ; Plon-’
ty v. Murphy, 82-268, 84+1005 (miscar
riage); Watson v. Rinderknecht, 82-235,
84+798 (held error to exclude evidence to
prove that certain injuries received by
plaintitf in the army had been aggravated

llnmphreys, 59-92, 60%-843; Mitchell v.
Mitchell, 60-12, 61+-682; Gorstz v. Pinske,
82-456, 85|-215; Rauma v. Lamont, 82
477, 851-236; Germolus v. Sausser, 83-141,

by the assault); Gorstz v. Pinske, 82-456,

104-49, 1l6+101; Baumgartner v. Hodg

85-+215 (damages recoverable for pain and
loss of time); Ford v. Mpls. St. Ry., 98
96, 107+817 (defendant struck plaintiﬁ
under mistaken notion that the latter had
struck him—plaintilf held entitled to sub
stantial damages).

don, 105-22, 1l6+1030.

85+946; Faber v. Schiwek, 93-417, 101+
1133;

Anderson v. International H. Co.,

"I! Hirschman v. Emme, 81-99, 83+482
(verdict for $1,000); Plonty v. Murphy,
82-268, 84+1005 (verdict for $300—mis
carriage); Rauma v. Lamont, 82-477, 85+
236 (verdict for $450); Hedlund v. Cre

B8 Boetcher v. Staples, 27-308, 7+263.
9" Crosby v. Ilumphreys, 59-92, 60-l-843.
See Jacobs v. Hoover, 9-204(l89); Gorstz
v. Pinske, 82-456, 85+215.
lCrosby v. Humphreys, 59-92, 60+843
(insulting language); Fredericksen v.
Singer Mfg. Co., 38-356, 374453 (contract
authorizing vendor to seize sewing ma
chine); Gorstz v. Pinske, 82-456, 85+215
(driving over portion of highway seeded
by defendant); Jacobs v. Hoover, 9-204
(189) (action for assault on wife—prior
misconduct of husband held inadmissible
in mitigation); Colvill v. Langdon, 22-565

s-ien, 90-354, 96+1131 (verdict for $800);
Faber v. Schiwek, 93-417, 101+1133 (ver

fendant was acting under authority of a

dict for $1,500); Gnlbcrtson v. Hanson,

railway company and that there were con

95-338, 104+2 (verdict for $300); Baum
gartner v. Ilodgdon, 105-22, 116+1030
(verdict for $1,063); Beardmore v. Bar

demnation proceedings pending for the

92 Andrews v. Stone, 10-72(52).
‘'3 Warren v. Wcstrup, 44-237, 46+347.

M Mitchell

v.

Mitchell,

60-12,

61+682

(verdict for $1,000).

ton, 108—28, ]21+228 (indecent assault———
verdict for $2,000).

M Ford v. Mpls. St. Ry., 98-96, 107+817
(verdict for one dollar).
"7 Jacobs v. Hoover, 9-204( 189); Boetch

cr v. Staples, 27-308, 7+263; Crosby v.

(assault on occupant of land—fact that de

land held inadmimible); Baumgartner v.

Hodgdon, 105-22, 116+1030 (ridicule of a
horse of the defendant held not a ground
for mitigation of damages).

zsmw v. Kinney, 34411, 25+705.
3State v. Dineen, 10—407(325).

‘-State v. Tripp, 34-25, 24+29o.
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Premeditation, except as implied in the intent to do great bodily harm, is not
an essential element.‘ Intent to do great bodily harm is essential.’
536. Breach of pcace—.-\ssault and battery. however privately committed.
is a breach of the public peace.’
537. Self-defcnce—_]ustiﬁcation--.\ party who is assaulted, may, without
retreating at all, use suﬂieient force to prevent the assault; but he must use no

more force than may be necessary to prevent the violence. A mere assault will
not justify a battery by the person a.-.-aultetl unless the battery is necessary to
prevent injury to himself. 'l‘he l1ct'essit_\' of using force to repel an assault and
the amount of force required are questions for the jury.‘ A man has no right

to commit an assault with intent to do great bodily harm to another for a wrong
that he has not reasonable ground to believe to be dangerous to himself. If the
evidence shows no reasonable ground for the use of force in self-defence the
court may refuse to charge on the subject.’ A parent has no right to protect
his child in the commission of an as.~‘ault.‘"
538. Dl'unkenness—Sinc-e an actual intent to do great bodily harm is an es
sential element of the ofl'ence. drunkenness which deprives a person of the ca
pacity to have such an intent, is a defence. if it was not voluntarily induced with
a view to the commission of the offence.H
539. Indictment-—An indictment under Laws 1864 c. 41. which designated
the oﬁence only as “an assault with intent to do great bodily harm,” but which.
in specifying the acts done, alleged that the assault was with a dangerous

weapon, with intent to do great‘ bodily harm. held suﬁicient. If such an indict
ment shows that the assault was made with intent to do great bodily harm, the
words “feloniously” or “criminally” need not be used to characterize it. The
words “deliberately,” “premeditatedly” and “with malice aforcthought” are un
necessary.12 An allegation of “beating and wounding” held surplusage." A
description of the weapon as “a dangerous weapon, to-wit. a large heavy stone,”
held suﬁ‘icient.H A description, “with a weapon, to-wit. a knife,” “the said
knife being then and there a weapon and instrument likely to produce grievous
bodily harm,” held suﬂieient.“'

An indictment under G. S. 1866 c. 94 § 33

charged that the accused being “armed with dangerous weapons (describing
them), did feloniously assault one .\. with intent to do him, the said A. great

bodily harm." etc.

lleld, that the description of the ollenee was suﬁiciently

certain.m An indictment is suflieient if it directly charges the accused with
acts coming fully within the statutory description of the offence, substantially
in the Words of the statute, without any further expansion of the matter." An
indictment held not to charge two otfenees."

540. Complaint for simple assault—A complaint for simple assault alleg
ing that the defendant “did wilfully and unlawfully assault the complainant
with a revolver." has been held sullicient where Ol)jt\('llOtl was ﬁrst raised on

appeal.”
541. Evidence—Admissibility—t ‘uses are cited below involving the admis
sibility of evidence.20
5 State v. Garvey, 1]—154(9-'1).

6State v. Garvey, 11—154(95); State v.
Welch, 21-22.
1 State v. Bmckhauser, 26-30]. 34693.
ﬂﬁallagher v. State, 3—270(185).
9 State v. Tripp, 34-25, 24+290.

1° State v. Herdina, 25-161.
11 State v. Garvey, 11—154(95); State v.

Herdina, 25-161; State v. Grear. 2R-426,
101-472.

IB State v. Garvey, 11—154(95).

13 State v. Dineen. 10-407(325).

Hld.
15 State v. Hcnn. 39-476. 40+572.
1" State v. Shenton, 224111.
17 State v. Garvey, 11—l54(95); State v.
Shenton, 22-311.

1-‘ State v. Dineen_ 10 -~t07(32-5).
N State v. Bell. 26-I188. 5+970.

20 State v. llenn. 39-476, 40+572 (threats
to commit the assault uttered by the ac

cused a few hours before the assault held
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542. Accomplice—Ccrrroboration—Testimony of an accomplice held suffi
ciently corroborated.21
'
543. Law and fact—lt is for the jury to determine the question of intent to
do great bodily harm, but such intent may be inferred from the doing of the
act and the character of the weapon used.’2 It is for the jury to determine the
necessity of using force in self-defence.“
544. Conviction for lesser offence—-A person indicted for an assault with
intent to do great bodily harm, being armed with a dangerous weapon, may be
convicted for a simple assault.24
545. Accessory—To convict of an assault with a dangerous weapon, with
intent to do great bodily harm, one who comes to the assistance of the person
holding the weapon, it is unnecessary that he should have aided in the previous
arming of such person.“
546. Assault with intent to kil1—Under R. S. 1851 c. 100 § 32 an intention
to murder the party assaulted was necessary. A charge deﬁning murder in a
prosecution under that section held erroneous.2°
547. Evidence-—Suﬁiciency—Evidence held suﬁicient to warrant a convic
tion.27
'
548. Variance--A variance as to the person assaulted is fatal."
INDECEN T ASSAULT

549. Nature of offence—'l‘he crime deﬁned by section 245 of the Penal Code
(R. L. 1905 § 4932) is in its legal tenor and import, an indecent assault. “In
decent liberties” with or on the person of a female without her consent, and
an “indecent assault” upon her, are in effect convertible expressions. The term
“indecent assault” is butthe statutory deﬁnition of the crime epitomized.29
Only such indecent liberties are within the purview of the statute as did not
constitute a felony before its enactment. The words “such indecent liberties,”
in the last clause of the section, refer to the indecent liberties mentioned in the

ﬁrst clause thereof.so
550. Indictment-The particular acts constituting the indecent liberties
need not be alleged ; but it is necessary to allege that such acts did not amount to
a rape or an assault or attempt to commit rape.81
551. Conviction of lesser ofEence—Under an indictment for an assault
with intent to carnally know and abuse a child, the accused may be convicted of
taking indecent liberties with her person, if within the allegations of the in
dictment.32
552. Vcrdict—Suﬁiciency—A verdict of “guilty of an indecent assault”
sutﬁciently describes the offence.33
ASSENT—See note 34.
ASSESSMENTS FOR LOCAL IMPROVEMENTS-—See Drains:

Municipal Corporations, 6850.
admissible); State v. Sauer, 42-258, 44+
115 (evidence of conversation between the
defendant’s wife and the police otﬁcer arresting him held admissible).
2' State v. Adamson, 73-282, 76+34.

2' State v. Dineen, 10—407(325) ; State v.

Harvey, 11-154(95).

21 State v. Herdina, 25-161; State v.
Tripp, 34-25, 24-+290; State v. Kinney, 34
311, 25{-705; State v. Bragg, 90-7, 95+578.
28 State v. Bolyson, 3—438(325).
25' State v. VVest, 39-321, 40+249.

30 State v. Kunz, 90-526, 97+131.

81 Id

‘—’~* Gallagher v. State. 3-270(185).

32 State v. West, 39-321, 40+249.

'—’4 State v. Gummell, 22-51.

83 Id.

1'“ State v. Herdina, 25-161.
'-'° Bonfanti v. State, 2—123(99).

34 Patterson v. Stewart, 41-84, 93,112+-926.
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ASSESSORS—b‘ee Counties, 2304; Taxation, 9194.

ASSETS—Sce note 35.
ASSIGNATION—See Disorderly House.
ASSIGNMENT OF ERRORS-See Appeal and Error, 357-367; Crimi
nal Law, 2498; .\'ew Trial, 7091.

ASSIGNMENTS
Cross-References
See Bills and Notes. 930; Judgments, 5089, 5090; Mortgages, 6276.
IN GENERAL

553. Deﬁnition—In its general sense an assignment is a transfer of prop
crty. '1‘o assign is to make over a right to another.“ An assignment is a
transfer or making over to another of the whole of any property, real or per
sonal, in possession or in action, or of any estate or right therein."
554. What constitutes-—An order,on a debtor by his creditor directing him
to pay his indebtedness to the person named therein, and an acceptance thereof
b_v the debtor, operate as an assignment of the debt.“ An order attached to an
account, directing its payment to the party named in the order, and delivered
to him, operates as an assignment of the debt or account, though the order is
not accepted by the debtor, and is valid as against a subsequent garnishment."
-\ promise by a debtor to pay his creditor out of a certain fund is not ordinarily
an assignment of the fund.‘‘’ An order or draft on a fund is sometimes an as
signment of the fund.“ An agreement between an attorney and client has been
held not an assignment of a cause of action.‘2

555. Equitable assignment—-There may be an equitable assignment where
the owner of property, intending to transfer it to another, does all that is in
his power to give effect to such intention, or where, by mistake or inadvertencc,

some formality to a legal transfer is omitted, but there can be none except to
carry into effect the actual intention.“

556. A contract—An assignment is a contract between the assignor and as
It is a transfer by contract or act of the parties, rather than by opera
tion of law.‘~"
557. C0nsiderati0n—A pre-existing indebtedness has been held a suﬂicient
consideration for an assignment.‘6
558. Mode of assigning things in action—l\'o particular form of words is
necessary in making an nssigmnent of things in action. The delivery of the
written evidence of a debt with intent to assign is sufiicient.H Except as pro
signee.“

35Hutcl1ins v. St. P. etc. Ry., 44-5, 46+

79; Minn. etc. ('0. v. Langdon, 44-37, 46+
310.
3" Guile v. l\lcNann_v, 14—520(391); Hoag
v. Mendenhall, 19-3.'l5(289); Banning v.
Sibley, 3-399(2S‘3); Paine v. Smith, 33
195, 499, 2-H305; Burke v. Backus, 51

174, 178, 53+458.
31 Brown v. (‘rookston Agr. Assn., 34
545, 26+907.
3‘ Baylor v. Buttcrfass, 82-21, 84+640.
See Conroy v. Ferree, 68-325, 71+3S3; La
ramee v. Tanner, 69-156. 71+1028.

3° Union etc. (‘o. v. Kilgore, 65-497, 67+
1017.
1° Hale v. Drcasen, 76-183, 78+1045.

See

(‘anty v. Latterner, 31-239. 17+385; Sec
'ond Nat. Bank v. Sproat, 55-14, 56+254.
41 Lewis v. Traders’ Bank, 30-134, 14+
597; Griggs V. St. Paul, 56-150, 57-+461;
llrady v. tlhadbournc, 68-117, 70+981. See
,5 9.‘~'2.

if llerrick v. Mpls. etc. Ry., 32-435, 21+
471.

*5 Simonton v. First Nat. Bank, 24-216,
219.
H St. Anthony M. Co. v. Vandal], 1-246
(193).
I5 Burke v. Backus, 51-174, 178, 53+458.
4“ Bradley v. Thorne, 67-281, 69+909.
4'-' Hurley v. Bendel, 67-41, 69+-477; Crone

v. Braum, 23-239; MacDonald v. Knee
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vidcd by R. L. 1905 § 3502 ‘S and the statute of frauds " an oral assignment is
suﬂicient.“° The words “right, title, and interest” are often employed.“
559. Duty of assignor to assignee-—An assignor occupies a position of trust
toward his assignee and is not allowed to thwart him in realizing on the claim."
580. Partial assignments—An assignment of a part of an entire thing in
action may be made and the equitable interests of the assignee will be protected.
But the assignee cannot maintain a separate and independent action for his
share, unless the debtor recognizes the assignment. The proper practice is for
the assignee and assignor to join as plaintiffs. If the assignor refuses to join
as a plaintiff, he may be made a defendant, the reasons being stated in the com
plaint.53 An assignment of a judgment in part is not valid unless recorded as
provided by statute.“
561. Notice—N otice to the obligor is not essential to the validity of an as
signment, as between the assignor and the assignee, or as between the assignec
and creditors of the assignor.“ But until receiving notice of an assignment
the obligor may regard the assignor as owner and pay the debt to him, or acquire
a claim against him which may be used as a setoﬁ against the assignee.58 Un
til the obligor receives such notice he may deal with the assignor as if no assign
ment had been made. The general rule applies between attorney and client.“
A cashier has been held not authorized to receive notice of an assignment of
wages by an employee.“ Notice ﬁxes the rights of the parties and protects the
assignee. Payment to the assignor after notice will not prejudice the as
signee.“ Knowledge of facts suﬂicient to put the obligor upon inquiry may
possibly be equivalent to notice.°° A notice of an assignment may protect an
assignee under a subsequent assignment.M
562. Who may contcst—One having no interest in property cannot ques
tion an assignment of it by the owner.M

If the assignor admits an assignment,

and the rights of third parties are not involved, the debtor cannot question it,
when he has no defence to the claim as against the assignor." A provision in
a contract for the purchase of land to the effect that no assignment shall be bind
ing on the vendor, unless approved, cannot be taken advantage of by a subse
quent assignee of the contract, as against a prior assignee.“
WHAT ASSIGN ABLE

563. Common-law rule-—At common law a thing in action was not assign
able so as to authorize an assignee to sue thereon in his own name.“ In equity
land, 5-352(283); Blakely v. LeDuc, 22
476; Jackson v. Sevatson, 79-275, 82+634;
Smith v. Meyer, 84-455, 87+1122; State v.
Hastings, 24-78; Lord v. Dearing, 24-110;
Chcmcdlin v. Prince, 15—331(263, 269).
4“ Baylor v. Butterfass, 82-21, 84+640;
Burton v. Gage, 85-355, 88+997.
4° Burton v. Gage, 85-355, 884-997. See
Shove v. Martine, 85-29, 88+254, 412.
5° Hurley v. Bendel, 67-41, 69+477. See
Shove v. Martino, 85-29, 88+254, 412.
1" Comfort v. Creelman, 52-280, 53+1157.
H Sherwood v. O’Brien, 58-76, 59+957.
53 Canty v. Latterner, 31-239, 17+385;
Dean v. St. P. etc. Ry., 53-504, 55+628;

Schilling v. Mullen, 55-122, 56+586.
M Whcaton v. Spooner, 52-417, 54+372.
" MacDonald v. Kneeland, 5-352(283);
Williams v. Pomeroy, 27-85, 6+445; Lewis

v. Bush, 30-244, 15+-113; Riley v. Mitchell,

36-3, 29+588; Quigley v. Welter, 95-383,
104-+236.
M Dodd v. Brott, 1-270(205); Chisholm
v. Clithcrall, 12-375(251); Linn v. Rugg,
19-181(145); Martin v. Pillsbury, 23
175; Olson v. N. W. etc. Co., 65-475, 68+

100; Nielsen v. Albert Lea, 91-388, 98+
195; Graham v. Evans, 39-382, 40+368.
I" Nielsen v. Albert Lea, 91-388, 98+195.
58 Strauch v. May, 80-343, 83+156.
W Schilling v. Mullen, 55-122, 56+586;

Brady v. Chadbourne, 68-117, 70+981.
6° Nielsen v. Albert Lea, 91-388, 984195.
"1 Linn v. Rugg, 19-181(145).
65-’ Haubrick v. Johnston, 23-237.
68 Cornish v. Marty, 76-493, 79+507.
"4 l\IcPheetcrs v. Ronning, 95-164, 103L
889.

65 Spencer v. Woodbury, 1—105(82); Chis
holm v. Clitherall, 12—375(251); Anchor I.
Co. v. Kirkpatrick, 59-378, 383, 6l+29.
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the rule was othcrwisc,'“ and the assignor held the legal title in trust for the
assignee.“

564. Test of assignabi1ity—1f a cause of action survives to the personal rep
resentatives of a decedent it is assignable; otlicrvvi.-‘c not.M
565. Rights of action ex delicto--It is the general rule that a right of ac

tion for a personal tort is not assignable,"° but a verdict in an action for a per
sonal tort may be assigned.70 A right of action for an injury to property is
assignable. “

566. Wages-—.\n assigiinient of vvagcs to he earned in the future under an
existing contract of employment, it made in good faith and for a valuable con
sideration, is valid, even though the cmplo_vmcnt is for no deﬁnite period and
terminable at any time by either party. And such an assignment may be inade
as security for either present indebtedness or future advances.T2 But an as
signment of wages to become due, without limit as to amount or time, and with

out acceptancc by the employer, and without notice to an attaching creditor, is
void as to such creditor.Ta

567. Oﬁicial fees—It is the general rule that oflicial salaries and fees cannot
be assigned,H but it has been held that a shcrill may assign to a deputy all the
fees pertaining to the services to be rendered by such deputy.75
568. Liens—A mechanic's lien,Tu and the lien of an attorney on a judg
ment,71 are assignable.
569. Held assignable-—A beneﬁcial interest in a contract for work and
labor; " a right of action for breach of covenant of seizin;W a right of action

for breach of a covenant against iiu-umlu-an<-cs ; ’“' a right of action on a public
contractor’s bond; 8‘ an indorsement of a note, including a contract guarantee
mg its payment; 82 a guaranty of payment; *3 a right of action against a carrier

for failure to carry safely; 8‘ a claim for rents to accrue ; 8"‘ a claim against a
mortgagee for money misappropriated on foreclosure; 5“ a claim of a contractor
against a city; ‘'7 a claim of a landlord for his share of a crop;“ a right to a
soldier’s additional homestead;” an account for the services of a threshing,r
machine outﬁt;°" the right of a ward to recover his estate; "“ a consummate

right of dower; "2 a right of action on an obligation in favor of joint payecs; "“
"I" Id.

"8 Bates v. Richards, 56-14, 57+218; Bur
ton v. (h1g0, 25-353, 88+997.

'=1 Sherwood v. O’Bricn. 58-76, 59+957.
as Tuttle v. Howe, 14-H5(113); Harbord

v.

(‘oopcr, 43-466, 45+-‘<60;

Haugen

v.

Sundseth, 106-129, 134, 11$-H666; State v.

G. N. Ry., 106-303, 327, ll9l202.

But see

Hammond v. Peyton, 34-529, 27+72; Law
v. Butler, 44-482, 47+53.
as Hunt v. Conrad, 47-557, 50+614 (false
imprisonment); Hammons v. G. N. Ry.,
53-249, 54-+1108 (assault); Boogrcn v. St.

P. C. Ry., 97-51, 106+-104 (personal injury
resulting from negligence).'
7" Kent v. Chapel, 67-420, 70+2.

T1 Hanson v. W_v_man, 105-491, 117+926.
‘/1 O'Connor v. Meehan, 47-"47, 49+982;
Quigley v. \Velter, 95-383, 104+236. See
14 Harv. L. Rev. 378.
T3 Steinbach v. Brant, 79-383, 82+651;
Leitch v. N. P. 1ty., 95-35, 1().'H-704. See
Baylor v. Butterfass, 82-21, 23, 84+640;
Dyer v. Schneider. 106-271, 118+1011.
H 10 Harv. L. Rev. 315.

15 Pioneer P. Co. v. Sanborn, 3-413(304).
'18 '1‘uttle v. Howe, 14-145(113); Kinney
v. Duluth Ore C0., 58-455, 60 +23.
1'' Sibley v. Pine County, 31-201, 17+337.

79 Kimball v. Bryant, 25-496; Lowry v.
Tilleny. 3]-500. 1S+452.
80 Ramlall v. l\lachoth, 81-376, 84-+119.

81 Scpp v, Y\lct‘ann. 47-364, 50+246; Sal
isbury v. Keigher, 47-367, 50+-246.
R2 Ilarborrl v. (‘ooper, 43-466, 45+860;
Phelps v. Sar,r,_nmt, 60-118, 71+927; 1Vood
v. Bragg, 75-527, T8+93.

83 Anchor T. (‘n. v. Kirkpatrick, 59-378,
61+:29.
8‘ Blakely v. Lelluc, 22-476.
85 Farmers '1‘. (‘o. v. Prndden, 84-126, 86+
BS7. Sce Potts v. Nevvcll, 22-561.

$6 Lynott v. Diekcrman, 65-471, 67+11-13.
57 Dickson v. St. Paul, 97-258, 106+1053.
" Potts v. Nowell, 22-561.

50 Webster v. Luther, 50-77, 52+271; Tu
man v. Pillslmry, 60-520, 63+104; Rogers

v Clark, 10-l-198. 116+739.
9° Hurley v. Itcndel, 6741, 69+-477.

See

Baylor v. B11ilt’TT'ﬁ§S, S2-21, 84+640; Shove
v. l\lartinc, 85-29, S.‘§+254, 412.
01 Jordan v. Sccumbe, 33-220, 22+383.
9'-’ llobherstcin v. Murphy, 64-127, 664-204.

9-3 Semper v. Coates, 93-76, 100+662.
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a time check issued to an employee; ‘“ a cause of action for malicious attach
ment of property; "5 the good will of a business.M
570. Held not assignable-A right of re-entry for a breach of a condition
subsequent; 97 a vendor’s lien; °*‘ :1. lice11se to maintain a sluice-dam ” and an

exemption from taxation, have been held not assignable.1 Possibly a cause of
action for negligence in not notifying an indorser is not assignable.2 A right
of action to set aside a fraudulent conveyance is probably not assignable by an
assignee in insolvency.a At common law no interest could vest by an assign
ment of chattels not in esse, but this rule did not apply to crops to be raised by
the assignor on land then owned by him or in his possession.‘r
EFFECT

571. In general—An assignee of a non-negotiable thing in action stands in
the shoes of his assignor. Ile acquires equal, but no greater rights, than his
assignor. The purchaser of a thing in action must always abide by the case of
the person from whom he buys.5 An assignee of a thing in action subject to a
lien takes subject to the lien.“
572. Assignee takes subject to equitics—It is the general rule that an as
signee of a non-negotiable thing in action takes it subject to all equities existing
against it in the hands of his assignor at the time of the assignment or before
notice thereof. The term “equities” in this connection means any defence,
legal or equitable, or setoff.1 But such an assignee does not take subject to the
equities of third parties of which he had no notice.3 The doctrine of “latent
equities” does not prevail in this state. If A assigns to B a right of action
against C, and B assigns the same to D, the latter takes it subject to any equities
in A against B, in absence of an estoppel.° A counterclaim can only be used
against an assignee as a setoﬁ and not as the basis of an affirmative judgment.10
The statute saving the right of defence and setoff in case of assignment was in
tended solely for the beneﬁt of the debtor. Where a third party stood in the
position of the debtor it was held that he could not interpose a claim of his
own.u A right of action under a covenant against incumbrances is not an ordi
nary thing in action within the rule allowing a setoff or defence by the cove
nantor.12

573. Same--Successive assignees-As between successive assignees of a
thing in action by express assigmncnt from the same person, the one prior in
point of time will be protci-ted, though neither the debtor nor the subsequent as
signee has notice.I3
'-"K Citizens S. Bank v. Bonnes, 76-45, 78+
875.
M Hansen v. Wyman, 105-491, 117+926.
W Haugen v. Sundscth, 106-129, 118+666.

9'' Ohio 1. Co. v. Auburn I. Co., 64-404,
6T+221.
9-5 Hammond v. Peyton, 34-529, 27+72;
Law v. Butler, 44-482, 47+53.
'
9" Mille Lacs I. Co. v. Bassett, 32-375,
20+363.
‘State v. G. N. Ry., 106-303, 327, 119l~
202.
2Borup v. Nininger, 5-523(4l7).
3Minn. T. M. Co. v. Langdon, 44-37, 44,
46+310.
E’; Minn. L. 0. Co. v. Maginnis, 32-193, 20+
-" MacDonald v. Kneeland, 5-352(283).
6Comfort v. Creelman, 52-280, 53+1157.
1’ R. L. 1905 § 4054; Brisbin v. Newhall,

5-273(217); State v. Lake City, 25-404;
Martin v. Pillsbury, 23-175; Way v. Col
yer, 54-14, 55+744 ; Wyvell v. Barwise, 43
171, 45+11; Webb v. Michener, 32-48, 19+
82; Ames v. Richardson, 29-330, 13+137.
8 Newton v. Newton, 46-33, 48+-150; Ply

mouth C. Co. v. Seymour, 67-311, 69+-1079;
Moifett v. Parker, 71-139, 73-+850. See
Quigley v. Welter, 95-383, 104+236.
9Brown v. Equitable L. A. Soc., 75-412,
781-103, 671, 79+968. See MacDonald v.
Kneeland, 5-352(283).
10 Davis v. Sutton, 23-307; Webb v. Mich
cner, 32-48, 19+82; Lynch v. Free, 64-277,

664-973.
11 Quigley v. Welter, 95-383, 104+236.
12 Randall v. Macbeth, 81-376, 84+119.
13 MacDonald v. Kneoland, 5—352(283);
Burton v. Gage, 85-355, 88+997; Fair
banks v. Sargent, 104 N. Y. 108.
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A SS1 0 NMEN TS FOR Ii’E.\'EFIT 01" CREDITORS

574. Implied warranty of title, etc.—An assignor of a claim impliedly
warrants that it is a valid obligation of the obligor and that his own title is good.
but there is no implied warranty as to the value of the claim.u One who pur
chases from the owner thereof an order from the manufacturer for the delivery
of personalty is justified in assuming that the order_ is valid and free from de
fences, in the absence of any representations to the contrary.“
575. Assignment carries securities and remedies-—Tbe assignment of a
thing in action carries with it, unless expressly reserved, every assignable rem
edy, lien or security available by the assignor.‘° An assignment of a debt se
cured by mortgage carries the mortgage as an incident of the debt.17 An
assignment of a note has been held not to carry a cause of action for negligence
in not notifying the indorser." An assignment of a debt carries a security.
though the debt and security are in a different form from what the parties sup
posed."
576. Estoppel-—'1‘he obligor may be estopped from asserting equities against
an assignee.”
ACTIONS

577. Pleading—(‘ascs are cited below involving questions of pleading."

ASSIGNMENTS FOR BENEFIT OF CREDITORS
Cross-References
See Conflict of Laws, 1559; Fraudulent Conve_vunces, 3876; Insolvency.

IN GENERAL

578. Right to make—'l‘bv right to make an assignment for the beneﬁt of
creditors exists independent of sfatutv.'-’2 The existence of a bankrupt act docs
not suspend the right.23
H Paine v. Smith, 33-495, 2-H305. See
§ 8571.
l‘ Riley v. Galarneault, 103-165, 1]-H755.
16 Schlieman v. Bowlin, 36-198, 30+879

sales);

(bond in replevin); Anchor 1. Co. v. Kirk

364. 50+246 (right of action on public con

patrick, 59-378, 6l+29 (a guaranty of pay

tractor ‘s bond); Farmers T. Co. v. Prud

ment); Bennett v. Mcﬂrade, 15-132(99)
(appeal bond); Lahmers v. Schmidt, 35
434, 29+169 (promise to pay a. debt);

tion of rent).

Blakeley v. LeDuc, 22-476 (rights grow
ing out of a judgment); Harbord v. (‘oop
er, 43-466, 45+860 (a guaranty of pay
ment); Cliﬂ‘ord v. N. P. Ry., 55-150, 56+
590 (a right to costs); Kinney v. Duluth
Ore Co., 58-455, 60+23 (right to ﬁlc lien
statement); Bovey v. Tucker, 48-223, 50+
1038 (right to redeem); Wood v. Bragg,

75--527, 78+93

(guaranty of payment);

Abrahamson v. Lmnberson, 72-30%, 75-226
(danmgcs for waste); Spoon v. l“ramb:u-h,

83-301, 86+l06 (right to take possession of
property under a conditional sale note);
Woodland Co. v. Mendenhall_ R2-483, 85+
164 (vcndor’s lien); Abrahumson v. L:nn

berson, 79-135, 81+768 (right of vendcc to
otfset his damages); Longfellow v. Me
Grcgor, 61-494, 63+1032 (bond to rebuild :1
house) ; Anderson v. Minn. L. & T. Co., 68
49],

71+665, 819

(right

to

surplus

on

Kent

v.

Chapel,

67-420,

70+2

(judgment subsequently recovered); Long

fellow v. McGregor, 56-312, 57+926 (bond
for security of debt) ; Sepp v. McCann, 47

den, 84-126, 861.887 (remedies for collec
1" See § 6276.
18 Borup v. Nininger, 5—523(417).
1” Meeker (*0. Bank v. Young, 51-254, 53+
630.
‘-10 Cochran v. Stewart, 21-435; Id., 57

499, 59-+543; Brown v. Equitable L. A.
Soc., 75-412, 7S+]03, 671, 79+968.
21 Russell v. Minn. Outﬁt, 1—162(136)
(general allegation
of consideration);
Iloag v. Mendenhall, 19-335(2S9) (note
“duly assigned”); Foster v. Johnson, 39
378, 40+-2-'15 (assignment of mortgage and
signment
note) ; Topping
of note)
v. ; Clay,
Morley
65-346.
v. Liverpool
68+ 34 etc.

Co., 76-285, 79+103 (assignment of insur
ance policy); Isakson v. Nelson, 94-522.
102-1133 (assignment admitted by an
srver).
21‘ See § 531.
'-'3 In re Bird, 39-520, 40+827.
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579. Not favored—Assignments for creditors are not regarded with favor by
the law.“ They are tolerated though there is incidental to them the delay
necessary to the conversion of the property into money and its distribution
among the creditors.25
580. What constitutes-A bill of sale and an agreement have been held to
constitute an assignment for the beneﬁt of creditors though based on a consid
eration.26 There must be a transfer of title. The assignor must part with his
whole interest in the thing assigned. The ordinary form is that of an absolute
transfer to sell and pay at all events.27
581. Nature of statute and proceedings—The statute is not a bankrupt
act.28 Its object is to secure an equal distribution of the debtor’s property
without preferences and to insure a faithful administration of the trust by plac
ing the estate and the assignee under the control of the court.” It is not a
grant of power, but a regulation of common-law assignments for the beneﬁt of
creditors. Such assignments are the voluntary acts of the debtor and cannot
be exacted by a statute.

They partake of the nature of a contract.

Except as

provided by statute their validity and effect are to be determined by the rules
of the common law.“0 The proceeding is of a judicial nature,31 and under the
general supervision and control of the court.82 The assignee is an oﬂicer of the
court and the estate is in custodia legis.83 The scope and purpose of the pro
ceeding, and the rights of the parties affected, differ materially from those un
der the insolvency law of 1881,“ but the assets are distributed among the cred
itors in the same way under the two laws.“
582. C0nstruction—The statute is of a remedial nature and is to be liber
ally construed to carry out its purpose.“
583. What assignments within statute—An assignment not good under
the insolvency law of 1881 may be held good as a statutory-assignment for the
beneﬁt of creditors.M If an assignment does not affirmatively appear on its
face to be under the insolvency law of 1881 it will be held to be a common-law
assignment under the act of 1876.88
584. By agent—An assignment may be made through a duly authorized
agent.39

585. Non-residents-—The statute does not regulate assignments by non
residents who have no property or place of business in this state.“1
586. Revocation—An assignment, when executed by the assignor and ac
cepted by the assignee, creates a valid trust, which cannot be changed or re
voked by the assignor, or by the joint action of both assignor and assignee, or
by the court on their application.“
1'4 Greenleaf v. Edes, 2-264(226, 234);
Burt v. McKinstry, 4-204(146).

33 Thomas v. Drew, 69-69, 74, 71+92l.
But see, Lanpher v. Burns, 77-407, 410.

25 Bennett v. Ellison, 23-242, 252.

S0+36l.

1'6 Truitt V. Caldwell, 3-364(257).
2'' Banning v. Sibley. 3-389(282).

Sivnon v. Mann, 33-412, 23+856;

1“ In re Mann. 32-60, 64, 19+347; Simon

Mann, 32-60. 19+347.

34 Lanpher \‘. Burns, 77-407. 409. 80+361:

35 International T. Co. v. Am. L. & T. Co.,

v. Mann, 33-412, 414, 23+856.
2" Strong v. Brown, 41-304, 43+67; Lucy
v. Freeman, 93-274. 277, 10l+167; Leu

62-501, 505, 65+78, 632.

thold v. Young, 32-122. ]9+652.
3° Lesher v. Getman. 28-93. 9+585; Simon

v. Brown. 41-304. 43+67.
lirles. 2-26-t(226. 234).

v. Mann, 33-412, 414, 23+856; In re Bird.
39-520, 522, 40+-827; Lanpher v. Burns.
77-407, 409. 80+361; Lucy v. Freeman. 93
274, 101+167.
31 Clark v. Stanton, 24-232; Kingman v.
Barton, 24-295; Swart v. Thomas, 26-141.
1+S30; Lenthold v. Young. 32-122. 19+6-52.

31' See § 608.
—10

In re

M Clark v. Stanton. 24-232. 240; Strong

See Greenleaf v.

37 l\Ic('onncll v. Rnkncss. 41-3, 42+539.

38 Lanpher v. Burns, 77-407, 80+36l.
39 See Mpls. T. Co. v. School Dist.. 6.“

414, 71+679.
*0 .\lCKihhin

v. Ellingson. 58-205, 59

1003.

41 Mackcllnr v. Pillslvurv. 48 -396. 5l‘22‘.’.
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587. Collateral attack—If an assignment is void, creditors may proceed as
if no assignment had been made. They may seize the property under legal
process and attack the ns.sigun1ent. collaterally in an action by the assignee.‘-'
588. Effect on attachments-—.\n as.-‘igmncnt does not vacate or supersede a

prior attachment or garnishment.H
589. Payment to assignor—.\ payment to the assignor, after an assignment
of a debtor, without notice of the assignment, discharges the debt.“
DEED OF .-\SS1(;.\'}\lEN'I‘

590. Formal rcquisitcs—A failure to comply with the provisions of R. L.
1905 § 4611 does not render an assignlncnt void, but merely voidable at the in
stance of creditors and .-ub.-'cquent purchasers in good faith.

the parties.“5
ments.‘6

It is good between

The statutory requirements are inapplicable to foreign assign

The provisions as to the execution and acknowledgment of the deed

are mandatory.H An acknowlcdglnent by a corporation has been held insuffi
cient.‘8 The absence of a notary’s seal to an acknowledgment has been held
fatal.“ An acknowledgincnl by a surviving partner has been held sufﬁcient.°°
The subscription and ar-knowlcdglnent of a partnership assignment have been
held snllicient."H Prior to Laws 1876 c. 44 an assigmnent of personalty was
not required to be in \\'riting."'2

591. Contents of deed—l<I\-cry ussiglinu-nt in trust may be considered as
composed of two pm‘ls——a transfer and a trust or trusts. The trusts indicate
the object of the transfer; they designate lllc pllrposcs to which the assigned

property is to be applied, and they are expressed. for the most part, in the form
of directions to the assignce.“ One of the most Obvious and essential requi
sites of an assignment is the granting of power to the assignec to dispose of the
property assigned for cash and apply the proceeds to the payment of debts.“
592. Consideration—Tlw debts due to the creditors are a sufficient consid
eration for the assignment. So far as the assignee is concerned his obligation
to erform the trust is a sullicient consideration.55
93. Fi1ing—An assignment does not take effect or become operative for any
purpose until filed as required by statute.M

By the tiling of the assignment the

assignor initiates the proceedings, and submits himself and the property to the
jurisdiction of the court for the purposes of the trust.“

594. Recording deed—If an assignment includes realty, the statute requires
a copy to be recorded with the register of deeds of the county where the land
lies.58 The statute is a mere registry law and an unrecorded deed is good as
between the parties and those with notice.“9 Under G. S. 1894 § 4228 the
record of an order appointing :1 receiver in insolvency operated as notice.“
The effect of a record has been held not ilnpuircd by the absence of the sched
nle.U1
42 Lanpher

v.

Burns,

77-407,

80-361;

-'-| Banning v. Sibley, 3-389(282).

May v. \Valker, 35-194, ‘2\‘+‘2-52.
43 Fairbanks v. \\'hitncy, 36-305, 30-812.
H Graham v. Evans. 39-382, 40,368.

'»'> Truitt v. (‘:1ldwell, 3-36-H257).
-'-'1 R. L. 1905 § 4611; Gridley v. Myers,
73-308, 7641; Fairbanks v. Whitney, 36

45 Lucy v. I"reemnn_ 93-274, 1ll1#16T.
4'1 In re Paige, 31-136, 16-700,
47 De Graw v. King, 2%-118, 9+636; Ben-

305. Ill)~\‘12.
5? l\'ingm:in v. Barton. 24-295; Swart v.
Thomas, 26-141, 1~8.‘t0.

nett v. Knowles. (iii-4, 6SH11; Mpls. T.

Co. v. School Dist.. 68-414, 714679.
49
49
5°
“
M

Bennett v. Knowles. 66-4, G8--111.
De Graw v. King, 2%-118, 9H‘>36.
Hanson v. .\letcnlf. 46-' . 48+-H1.
Williams v. Frost, 27 ‘ 1 . 6-793.
Conrad v. .\lnrcotte, 23 7..

53 Truitt \'. (':l.l|l\vcll, 3-.'ltilc'_’-37).

5" R. L. 1905 § 4612.

-’>"l‘:l11ls<>||

v.

l‘Iongh. 40-494, 42+398;

Thompson v. l-illenz, 58-3l)1, 59+-1023;
Mead v. I\‘:1ndnll, Gs 23-53, 71431; Noyes v.

Am. etc. (‘o., 97-38, 11!-I-1125.
“" Noyes v. Am. etc. Co., 97-38, 105+1125.
"1 Strong v. Lynn, 38-315, 37+-14S.
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595. Indorsement and record—'1‘he indorsement and record of an assign
ment by the clerk, required by the statute," are not essential to the validity of
an assignment.“
596. What passes-—General words of transfer are limited by a schedule re
ferred to as containing a particular description of the property intended to be
assigned.“
597. Controlling effect of deed—An assignment must be executed if at all,
in accordance with the terms of the trust as declared in the deed of assign
ment.“
ASSIGN EES

598. In general—An assignee is bound to exercise due diligence, and good
He represents the creditors, not the
assignor.“T lt is his duty to protect, so far as possible, the estate and make it
available for the payment of claims.“ It is his duty to convert the insolvent
estate into money, to recognize valid and subsisting contracts of his assignor,
to institute proceedings to set aside fraudulent conveyances, and to pay the
debts of the insolvent by an equal proportional distribution among the credit
faith, in the administration of his trust.“

He has a reasonable discretion as to the time in which to convert the
He is not authorized to sell on
credit.’1
ors."

property into cash and execute the trust.10

599. Qualiﬁcations of assignee—He must be a resident freeholder of the
state,72 and be competent to protect the rights of all parties interested in the
assignment.‘3 The selection of an improper person by the assignor for a fraud
ulent purpose renders the assignment voidable. The selection of an improper,
but legally competent person, without any fraudulent purpose, does not render
the assignment voidable, but is a ground for remova .“
600. Title of assignee—The assignee holds the legal title and all the equi
table interest of the assignor in respect to the property covered by the assign
ment.“ He succeeds to all the personalty of the assignor wherever it may be
situated.“ He is not a bona ﬁde purchaser,H and, except as otherwise pro
vided by statute in regard to fraudulent conveyances and unlawful preferences,
he stands in the shoes of his assignor and takes the title subject to all defences
He takes free from

and setoffs which might be asserted against his assignor.m
W R. L. 1905 § 4613.
‘'3 Perkins v. Zarracher, 32-71, 19+385.
M Guerin v. Hunt, 6—375(260).
See
Strong v. Lynn, 38-315, 374-448.
"5 In re Bird, 39-520, 40+827; In re Ful
ler, 42-22, 43+486.
M Clark v. Stanton, 24-232; In re Rob
bins, 36-66, 30+304.
W Swedish etc. Bank v. First Nat. Bank,

72 R. L. 1905 § 4611; Lanpher v. Burns,
77-407, 80+36l.

13 Guerin v. Hunt, 6-375(260).
74 Guerin v. Hunt, 6-375(260); .\IeKib

bin v. Ellingson, 58-205, 59+-1003; In re

Mast, 58-313, 59+1o4-1.
15 Donohuc v. Ladd, 31-244, 246, 174-381;
Caldwell v. Bruggerman, 4-270(190); Ry
an v. Ruff, 90-169, 954-1114. See N. W.

89—98, 94+218; Walsh v. St. Paul S. F. Co., . etc. Co. v. Murphy, 103-104, 1144-360.

60-397, 624-383; Thomas v. Drew, 69-69,
71+921; Kellogg v. Kelley, 69-124, 71+
924.
68 Hunter v. Cleveland C. S. Co., 31-505,
18+-645.
"9 Swedish etc. Bank v. First Nat. 89-98,
108, 94+218. See. as to conversion of prop
erty into cash, Banning v. Sibley, 3-389
(282, 291).
1° McClung v. Bergfeld, 4-148(99). See
Bennett v. Ellison, 23-242, 252.

'-'1 Greenleaf v. Edes. 2-264(226); Ben
nett v. Ellison, 23-242, 252.

16111 re Paige, 31-136, 164-700; Covey v.
Cutler, 55-18, 56+255.
71 Gere v. Murray, 6—305(213); Lesber v.
Getman. 28-93, 96, 9+585; Bennett v. Elli
son, 23—242, 254; Strong v. Lynn, 38-315,

37+448; Arnold v. \Vainwrigl1t, 6-358
(241); Mann v. Flower, 25-500.
75* Dickson v. Kittson. 75-168, 77-820;
Swedish etc. Bank v. First Nat. Bank, 89
98, 108, 94-218; Flower v. Cornish, 25
473; Walsh v. St. P. S. F. Co., 60-397, 62+
383; .\l'nrtin v. Pillsbury. 23-175. Baker v.
Terrell. 8—195(16:‘il.
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the statutory interest of the wife of the assignor." As against all but the bene
ﬁciaries of the trust his title is absolute.'‘‘’
601. Investment of funds—-Interest—The assignee is not bound to invest
the trust funds so that they may earn interest, or return a proﬁt. and he is not
ordinarily chargeable with interest.“
602. Agents and attorneys—Delega_tion of trust—\\'hih> an assignee can
not delegate his trust, he may employ agents and attorneys to assist him.

The

use of the words “successors in trust” in the granting and habendum clauses
of an assignment has been held unobjectionable.""'
603. Commingling of property—\\'hcre an assignee of a stock of mer
chandise purchased additional stock and t'()lllllllIl}_'lt‘(l it with the assigned stock,

it was held that the additional stock became a part of the trust property, at
least so far as creditors consenting to the purchase were concerned, and that
the as-siguee was entitled to reinihursement for the purchase.‘la
604. Fraudulent conveyances-—Auth0rity of assignee to avoid—The
assignee is authorized by statute to set aside conveyances fraudulent as to the
creditors whom he represents.“ He may sue in his own name without joining
the creditors.“ He may maintain an action to determine adverse claims for
the purpose of freeing his title from the lien of a fraudulent confessed judg
ment.“ He may avoid a chattel mortgage executed before but not ﬁled until
after the assignment; 8" or a conditional contract for the sale of personalty;”
or any fraudulent conve_vance.““ whether within or without the state."0 He may
replevy personalty transferred in fraud of creditors or sue the vendee for the

value.91

An assignee is presumed to represent creditors who are entitled to at

tack the transfer.

The burden of proving the contrary rests on the defend

ant."2 It is not a prerequisite to an action by the assignee that the claims of
the creditors be ﬁrst reduced to jud,t:tnent.U3 The statute gives the same au
thority to assignees and receivers under the insolvency law of 1881.“
605. Bond—The statutory bond may he tiled before the schedule is ﬁled.”
If no schedule is ﬁled the bond must be ﬁled within ﬁfteen days of the assign
ment. if the trust is not otherwise accepted.”“ An assignce may formally ac
cept the trust, and take possession of the assigned property, before the execu
tion of his bond, but he cannot dispose of any part of the property until the ﬁl
ing of his bond.

After such an acceptance the assignee and estate are subject

to the jurisdiction of the court and the estate is not subject to attachment.97
Th Merrill v. Security T. Co., 71-61, 73+
640.
K!) Weide v. Porter, 22-429.

See Richards

v. White, 7—345(271, 274).
M In re Shotwell, 49-170, 51+909.

“'1 Langdon v. Thompson, 25-509.
*3 Noyes v. Beaupre, 32-496, 2l+728; Id.,
36-49, 30-.L]26.
8* R. L. 1905 § 4617. He had no such
authority prior to statute. Flower v. Cor
nish, 25-473.
"-7 Langdon v. Thompson, 25-509.
H Hunter v. Cleveland C. S. Co.. 31-505,

]h‘+645.
*7 See § 1-147.

5*‘ See § 8655.
W Merrill v. Ressler, 37-S2. 3.‘l+117; Cham
berlain v. (Vlirien, 46-SO, 4S+4~tT; Thomas
v. Foote. 46-240. 4R+1019; Gallagher v.

Rosenﬁeld. 47-507, 50+69(i; hIae.kc]lar v.
Pillsl>ur_\‘. 4-Q-396, 51+222; (‘dark v. Rich

ards. I35-I.’

. TN339; New Prague M. (‘o.

If

v. Schreiuer, 70-125, 72+963; Rossman v.
Mitchell. 73-19$, 75+l053; Dickson v.

Kittson, 75-168, 7T+R‘_’t\.
90 Swedish etc. Bank v. First Nat. Bank,

89-98, 94+218.
"1 Rossman v. Mitchell. 73-198, 75+1053;
Davies v. Dow, R0 ‘323, §.'l+..-'30.

93 Shay v. Security Bank.67-2S7,69+920;
llavies v. Dow. .\‘tl-2123, 22%, 83+50; Oliver
v. llilgers, RR-35, 92l5ll.
It-'!(‘h.'t'nl>erl:|in v. ()’Brien.4ti—90.48+447;
l\'ello;_rg \'. l\'t-llcy. tit)-12-t. TH924.
1'! Merrill V. ltmslcr, 37 S2, 33+1l7; Cham
hcrlain v. O'Brien, 46-‘ll. 4Rt4-17; Kel
lt|;_[,<_\§ \. T\'(-lle_v, (‘>9-l;’t_ 7l~92t; Baker v.
Pottlc. JR-479, 514383; Shay v. Security
Bank. (37-2%‘. 69=92H: (‘lark v. Richards,
ti\‘-‘_’%‘_’. 7]‘-I§\'9.
95 Nw:1rt v. 'l‘hotnas. ‘JG-H1. 14930.
9“ Perkins v. Zarraclwr, 3;’ T1. l9+385.
P7 Strotig v. Brown. ttl-31H. 43H")7; Thom
as v. l)re\\', 69-69. 75. 71-921.
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no bond is ﬁled within the required time, and there is no other acceptance of
the trust, the trust will be deemed refused and the rights of the assignee will
terminate." A retention of a bond by the judge until after the time for ﬁling
it, has been held not fatal.” Where an assignee was removed and a receiver
appointed in his place, it was held tl1at the latter might sue on the bond of the
former for a wrongful disposition of the trust property.1 A right of action on
a bond has been held not lost by laches.2 Failure to obtain leave of court be
fore action on a bond is not a ground for demurrer. A complaint on a bond has
been held sufficient as against a surety.8
606. Acc0unting—0ne of two assignors might petition for a report by the
assignee under Laws 1876 c. 44 § 10.‘
607. Removal-—The court is authorized by statute to remove an assignec for
cause and appoint another in his place.‘ He may be removed if he makes an
improper disposition of the trust funds; “ if he is illiterate and incompetent; 7
if he speculates in claims against the estate and deceives the creditors as to the
condition of the estate; 5 if he sustains such relations to the assignor or some
of the creditors that he cannot be impartial; ‘’ or if he fails to furnish a new
bond as required.10 The procedure is summary and largely within the discre
tion of the court. Any of the creditors may be allowed to participate in the
investigation at any stage.11 Prior to the statute it was held that any person
interested in the execution of the trust, including a simple contract creditor,
might bring an action in equity on behalf of himself and other interested par
ties, for the removal of an assignee.12 A court of equity may remove an as
signee and appoint another though the assignment is void as to creditors.18
An assignee is not entitled to be reimbursed for the expenses of his appeal from
an order removing him.“ An order appointing A as assfgnee in place of B, is
an implied discharge of B.“i
ADMIN'IS'l‘R.\TION

608. Powers of court—The court is clothed with general supervision and
control of the proceedings.16 It may remove an assignee for cause and appoint
another in his place.11 It may marshal the assets," disallow unauthorized
claims without reference to an agreement between the assignor and assignee; "

allow a claimant to sell collateral instead of surrendering it to the assignee; 2°
or do whatever may be necessary to the full execution of the trust.21 It cannot,
however, revoke or modify the assignment.22 Under Laws 1876 c. 44 it was
held that the jurisdiction of the court ended with the ﬁnal decree of distribu

tion.23
*8 Kingman v. Barton, 24-295.
99 Johnson v. Bray, 35-248, 28+504.

1 Prosser v. Hartley, 35-340, 29+156.
2 Berryhill v. Peabody, 77-59, 79+651.
3lV[cCollister v. Bishop, 78-228, 80+1118.
4Clark v. Stanton, 24-232.
5 R. L. 1905 § 4620; Strong v. Brown, 41304, 306, 43+67. See, under Laws 1876 4:.
44, Clark v. Stanton, 24-232.
ﬂGoncelier v. Foret, 4-13(1).

"Guerin v. Hunt, 6—375(260); McKibbin
v. Ellingson, 58-205, 59+-1003.
5 Clark v. Stanton, 24-232.
9In re Mast, 58-313, 59+-1044.
1° Am. Surety Co. v. Nelson, 77-402, 80+

300.
11 Clark v. Stanton, 24-232.

12 Goncelier v. Foret, 4-13(1).

13 .\Ipls. '1‘. Co. v. School Dist., 68-414,
419, 71+679.

14 In re Nicolin, 59-323, 61+330.
15 Stahl v. Mitchell, 41-325, 43+-385.
16 R. L. 1905 § 4620; Clark v. Stanton,
24-232, 241; Kingman v. Barton, 24-295,
297; Swart v. Thomas, 26-141, 143, 1+S30;
Strong v. Brown, 41-304, 306, 434-67; Han
son v. Metcalf, 46-25, 29, 484441.
1'! See § 607.

18 Hanson v. Metealf, 46-25, 48+441.
19 Clark v. Stanton, 24-232.
20 Swedish etc. Bank v. Davis, 64-250, 66+
986.
'11 Swart v. Thomas, 26-141, 1+830.

H Maekellar v. Pillsbury, 48-396, 51+222.
28 Clark v. Stanton, 24-232.
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609. Defaults of assignee—Eﬂ'ect on jurisdiction-After the court has
8t'(|1lll'€(l jurisdiction of the proceedings by the ﬁling of a proper assignment,

no default of the assignee will affect the validity of the trust or the jurisdiction
of the court.“
610. Notice to creditor&—'l‘lw notice to creditors provided by statute is
not notice to the debtors of the ass-igiior.'-"
611. Schedule of debts and estate-—' ‘he failure of the assignee to ﬁle the
schedule as required by statute 2“ is not fatal to the proceedings. The court
may require the assignee to ﬁle a schedule or correct an imperfect one at any
time.” A schedule has been held not to limit the property conveyed by the
deed of assignment." A schedule has been held inadmissible in an action for
fraud.” A schedule has been held imperfect in not stating the value of the
items of the estate.“0 A schedule has been held to limit general words of trans
fer.‘1 A schedule is not conclusive as to the value of the property on an issue
of fraud."
612. Proof and payment of claims—Preferences-—'l‘he state is made a
preferred creditor by statute.“3

A creditor holding security for his claim can

not share in the distribution of assets until he has exhausted his security or
surrendered it to the assignee, but he is entitled to ﬁle his claim and have its
amount and validity determined before exhausting or surrendering it.M A
claimant waives his security by accepting a dividend and executing a release
without disclosing the existence of the security.“

Where the language of an

assignment embracing partnership and individual assets follows the language
of the statute in respect to the distribution thereof, it will be construed in con
nection with the general rules of law applicable to the marshaling of such as
sets.“ Where an agent conducted the business of a company in his own name.
it was held that a creditor of the company was not entitled to a preference over
the creditors of the agent.87 Where a partnership, being insolvent, obtained

new capital and for1ned a corporation, and the corporation subsequently became
insolvent. it was held, in an action to determine the respective rights of the
partnership and corporation creditors, that the creditors of the corporation were
entitled to full payment of their claims before the creditors of the partnership
were entitled to participate in the fund.""1

613. Prefercnces—.1\n assignment is not void merely because it was designed
to give a preference to a creditor.80 but the statute requires a distribution of the
assets without preference except as expressly authorized.‘0
614. Releases—An assignment in favor of only those creditors who will ﬁle
releases is void.H
24 Strong v. Brown. 41-304, 43+67; Per
kins v. Zarraeher, 32-71. 19+385.
2-1 Graham v. Evans. 39-382, 40+368.
2“ R. L. 1905 § 4614.
27 Swart v. Thomas. 26-141. 1+830; Per

kins v. Zarrat:l1erY 32-71, 19+385.
1'9 Strong v. Lynn, 38-315, 374-148.

29 Redding v. Wright, 49-322. 51+1056.
3" Perkins v. Znrracher, 32-71, 19+385.
81 Gncrin v. Hunt. 6-375(260).

82 Gnerin v. Hunt. 8—477(427).
93 R. L. 1905 § 4618: State v. Bell, 64
400. 67+212: State v. Northern '1‘. Co.. 70
393, 397. 73+151.
84 Swedish etc. Bank v. Davis. 64-250. 66+

986; First Nat. Bank v. Pope, 85-433. S9L
318.

3-'1 First Nat. Bank v. Pope, 85-433, 89+
319.
3“ Hanson v. .\tctcalf, 46-25, 48+441.

31‘ Mackellar v. Anchor Mfg. Co., 48-549,
51+-616.
33 Thorpe v. Penock. 99-22. 1084-940.
39 Mackellar v. Pillsbury. 48-396, 51+222.

4" Strong v. Brown, 41-304, 43+67.
41 Bennett v. Ellison, 23-242. 252; May
v. Walker. 35-194, 28+252: McConnell v.

Rakness, 41-3, 42+539: Lanpher v. Burns,
77-407, 80+361. See. for assignments held
not to require releases, In re Bird, 39-520,
110L827; In re Fuller. 42-22, 43+486; Mul
len v. Ellington. 70-290. 73-#146.
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615. Surplus—Any surplus remaining after the payment of claims is held
in trust by the assignee for the assignor.42 It reverts by operation of law with
out any provision for it in the instrument of assignment.“
ASSIGNS--Those who take, either immediately or remotely, from or under

the assignor, whether by conveyance, devise, descent, or act of law.“
ASSOCIATES—See note 45.

ASSOCIATIONS
616. Liability on contracts-—)lembers of an association are liable on the
contracts of the association on the ground of agency, if at all.‘6
617. Liability for tort—A member of an association has been held not en
titled to sue the association for negligent treatment while a patient in the hos
pital of the association.‘7 An athletic association of the state university has
been held not subject to an action for tort.“
618. Capacity to hold realty—An unincorporated association of persons
cannot take, or hold, in the associate name, realty, or by such name be a cestui
que trust in a trust in realty.“
ASSUMED NAME—See Contracts, 1732; Names, 6915.

ASSUMPSIT
Cross-References

Sec Implied or Quasi Contracts; Money Had and Received; Money Lent; Money Paid;
Use and Occupation; Work and Labor.

619. Deﬁnition—Assumpsit was a common-law form of action which was
the appropriate remedy for the recovery of unliquidated damages for the breach
of an express contract not under seal. or of a promise implied by law from an
executed consideration or from a legal duty.“0 There were two forms——special
assumpsit and general assumpsit. The former was brought on an express con
tract: the latter on an implied or ﬁctitious promise.
620. History-—-The action of assumpsit had a wonderful development. In
its origin an action of tort, it was soon transformed into an action of contract.
becoming afterwards a remedy where there was neither tort nor contract.
42 In re Mann, 32-60, 19+347.

188; St. Paul Typo. v. St. P. B. Union. 94

48 King v. Remington. 36—15. 32, 29+352;

351. 359, ]02+725.

Smith v. Bean. 46-138, 48+687; Kinney v.
Sharvey, 48-93, 50+1025. See First Nat.
Bank v. Randall. 38—382. 37+799; N. W.
etc. Co. v. Murphy. 103-104, 114+360.

“Brown v. Crooltston Agr. Assn.. 34

545, 26+907; Fuller v. Langum, 37-74. 33+
122; Cnilerier v. Brunelle. 37~71, 33+123;
Buchanan v. Reid. 43—172. 45+11; Bovey

v. Tucker, 48—223, 50+1038; Law v. Citi
zens’ Bank, 85—411, 89+320.
4-’- State v. Sibley, 25-387. 399. See Par
ties. 7320.

"- Ehrmanntrant v. Robinson, 52-333, 54+

See Spencer v. Tozer,

15—]46(112).
47 Martin v. N. P. etc. Assn., 68-521, 71+

701.
48 George v. University etc. Assn., 107
424, ]20+750.
4" German L. Assn. v. Scholler, 10-331
(260\; Woodson v. Mil. etc. Ry., 21-60,
62; Gille v. Hunt. 35—357, 359, 29+2.
-“'0 (‘bitty P]. 95-97; Cnttcr v. Powell. 2
Smith. Leading Cases (8 ed). 48. notes;
Perry. (‘ommon~Law Pleading, 86; Bid
well \'. Madison. 10-13(1).
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Bascd at ﬁrst only upon an express contract, it was afterwards supported upon
an implied promise, and own upon a ﬁctitious promise. Introdm-ed as a spe
cial manifestation of the action on the case. it soon acquired the dignity of a
distinct form of action, which superseded debt, became concurrent with account.

with case upon a hailment. a warranty, and bills of exchange, and competed
with equity in the essentially equitable quasi contracts growing out of the prin
ciple of unjust enrichment."’I
621. Pleading—\\'here the plaintiff in an action has fully performed an ex
press contract on his part, he may state his cause of action for a balance due
him substantially in form of the indcbitatus assumpsit count under the old
practice.‘2
ASSUMPTION OF RISl?—§e “aster and Servant.
AT LARGE—Sce note 53.
ATTACHED-—See note 54.

ATTACHMENT
Cross-References

See Banks and Banking. 822; Chattel Mortgages, 1471; Conﬂict of Laws, 1551; Exe
cution, 3528; Judgments, 5002; Justices of the Peace, 5307; Malicious Prosecution. 5751;
Witnesses, 10359.

IN GENERAL

622. Nature-Attachment is a provisional remedy prosecuted not as an in
dependent proceeding. hut in aid of the main action to which it is ancillary, and
as security for the satisfaction of such judgment as the plaintiff may recover

therein.“ It is purely statutory.“ When the defendant is not served with
summons except by publication the proceeding is in rem.“
623. Issues as of right--If the plaintiff complies with the statutory pre
requisites, the writ is allowed as a matter of right.

The court has no discretion

and cannot investigate the truth of the facts alleged in the affidavit."

Under

a former statute the rule was otherwise.“

624. Construction of statutes—'l‘he statutes regulating attachment are
remedial and should be liberally construed to advance the remedy.°°

In rela

tion to the property of non-residents they are to be substantially, if not strictly,
complied with.‘"

625. ]urisdiction—-How acquired—The action is not commenced by the at
tachment, but hy the service of summons. and the failure to make such service.
-'51 Prof. Ames. 2 Harv. L. Rev. 1, 53.
51' Larson v. Schmaus, 31-410, 18+273.
See Guthrie v. Olson, 32-465, 21+557; Dan
ahey v. Pagett. 74-20. 76949: Mead v.

Rat Portage L. (‘o.. 93-343. 347. 101+299.
H Goener v. Woll, 26-154, 2+163.

-'54 Reynolds v. Atlas etc. Co.. 69-93, 71+

57 Lewis v. Bush. 30-244. 154-113; Har
vey v. G. N. Ry., 50-405. 52#905.
-"8 Duxlmry v. Dahle. 78-427, 81+198;
Nelson v. Gibbs, 18—541(485); Braley v.
Byrnos, 20-4356389).
~'-9 Morrison v. Lovcjoy. 6-183(117) ; Zim
merman v. Lamb. 7—421(336l; Guerin V.
llunt. 8—477(427); Merritt v. St. Paul,

83].
-"5 l-Ieﬁ'ner v. Gunz. 29-10%. 12+342; Bar
bcr v. Morris, 37-194. 33659: Cleland v.
Tavernier. 11- 194(126); Day v. McQuil
I-m, 13-—205(l92); Atwatcr v. Manchester

~l"(‘ole v. Anne. 40 Q0. 41-934. Baxter v.
Nash. T0-20. 72i799. (Tnntra, Caldwell v.
.Qihl~>_v. 3-406000); Davidson v. Owens,

51. Bank. 45-341, 346, 48-187.

5-na(r»o).

-'~¥D.-ivillsnn v. Owens. 5—69(-50): Day v.

l\lcQuiIl.-tn,

13-205(192);

Duhle. 78-427. 814-198.

Duxbury

v.

11 22.‘l(145).

">1 Duxhury v. Dahle. 78 4'27. 81-L198.
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actual or constructive, as is authorized by statute, leaves the court without ju

risdiction.82 An action against a non-resident, though in form in personam,
is in effect in rem, as it is only by attaching property that the court acquires
jurisdiction to proceed further, and then only to the extent of the property
attached.03 'I‘o give the court jurisdiction the res must be within the state.“
626. In what actions al1owed—Except as limited by statute," the writ may
issue in any action for the recovery of money, whether ex contractu or ex
-delicto.“
627. What may be attached—.~\ll forms of property which are subject to
levy on execution are subject to attachment.'"
GROUNDS

628. Debt fraudulently contracted—The statute authorizing attachment
when “the debt was fraudulently contracted” “ is to be liberally construed, and
includes debts or liabilities fraudulently created or incurred.“ It does not
include liabilities ex delicto.70
629. Fraudulent disposition of property—The statute authorizes attach
ment against the property of debtors who have assigned, secreted, or disposed
of their property, or are about to do so, with intent to delay or defraud their
-creditors.“

630. Absconding debtors—The statute authorizes attachment against the
property of absconding debtors.T2

I

631. Concealment in state—It is a ground for an attachment that the de
fendant keeps himself concealed within the state with intent to defraud or-de
lay his creditors, or to avoid the service of a summons."
632. Non-residents-—A debtor may reside or remain out of the state so long
and under such circumstances as to be a non-resident, within the meaning of

the statute relating to attachments, though by reason of his intention to return
his political domicil continues to be in the state. It is a question of actual resi
dence, and not of domicil merely; and this is a question of fact to be determined

by the ordinary and obvious indicia of residence. But a mere casual or tempo
rary absence of a debtor from the state on business or pleasure will not render
him a non-resident, even though he may not have a house of usual abode here,
at which a summons against him might be served during such absence."
PROCEDURE

633. Who may al1ow—The writ may be allowed by a court commissioner; '5

but not by a clerk of court.Tu
61’ Heffner v. Gunz, 29—108, 12+342; Bar
ber v. Morris, 37-194, 33+559.
03 Kenney v. Goergen, 36—190, 31+210;
Frost v. Jordan, 37-544, 36+713; Cousins
v. Alworth, 44-505, 47+169;

Lydiard v.

Chute, 45-277, 47+967; Daly v. Bradbury.
46-396, 49+190; Plurnmer v. Hatton, 51
181, 53+460; Cabanne v. Graf, 87-510,
924-461. See Cleland v. Tavernier, 11-194
(126) (overruled).

M Lewis v. Bush, 30—244, 15+113.
65 R. L. 1905 § 4215.
"5 Davidson v. Owens, 5—69(-'30); Morri~

M R. L. 1905 § 4216; Lewis v. Pratt, 11

57(a1).
“'1 Cole v. Anne, 40-80, 41+934.

7° Baxter v. Nash, 70-20, 72+799.
'11 R. L. 1905 § 4216. See Hinds v. Fagc~
bank, 9—68(57); Keigher v. McCormick,
11—545(420); Blake v. Sherman, 12—420
(305); Eaton v. Wells, 18—410(369).
T‘-’ R. L. 1905 § 4216. See Pierse v. Smith,
1-82 (60).
73 R. L. 1905 § 4216; Ascher v. Lanyon,
104-307, 116+581.
"Keller v. Carr, 40—-428. 42+292; Law

son v. Lovejoy, 6-183(117); Cuinniings v.

son v. Adlard, 46-243, 48+10l9; Fitzgerald

Edwards, 95-118. 103+709. 106L304.

v. .\IcMurran, 57-312, 59+199.

0'' See §§ 3508-3511.

See § 2812.

T5 Clements v. Utley. 91352, 98+188.
7'; .\[orrison r. Lovcjoy. 6~1S3(117); Zim

H4
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634. At what time issued—The writ may issue simultaneously with the
summons, or at any time thereafter.77
635. Venue—An action against a non-resident for the recovery of money
may be brought in any county of the state, and a writ of attachment may issue
therein directed to the sheriff of any other county for service."
636. Aﬂidavit—An affidavit, substantially conforming to the statute, is ju
risdictional. If the affidavit is defective, the writ issued thereon and all sub
sequent proceedings are void and subject to collateral attack, the defendant not
appearing. An affidavit which wholly fails to state the grounds of plaintiff’s
claim is fatally defective." The allegations of an affidavit must be positive and
not on information and belief. Except as expressly authorized, it is insufficient
to allege facts “as deponent verily believes.” 8° Several grounds may be joined
if they are consistent ‘1 and are alleged conjunctively.M An allegation “that
the defendant has assigned, secreted, or disposed of his property, with intent to
delay or defraud his creditors,” is sufficient." An allegation “that the defend
ant is about to assign, secrete, or dispose of his property, with intent to delay
or defraud his creditors,” is sufficient.“

An allegation “that the defendant has

disposed of a part of his property, with intent thereby to delay and defraud the
plaintiff, and is about to dispose of the rest of his property with the same in
tent,” is sufficient.°° It is unnecessary to allege that summons has issued or
suit commenced,“ or that a non-resident has property in this state subject to
attachment." It is proper but not essential that the affiant sign the affidavit.“
When made by an agent or attorney it should state or recite that affiant is such
agent or attorney.” lt may be dated prior to the commencement of the ac
tion.” Formerly it was not sufﬁcicnt to follow the language of the statute as
to the intent of the debtor. It was necessary to set out the facts.’1
637. Return of sheriff—The return of a sheriff to a writ of attachment is
conclusive upon him as to the truth of all matters stated in it, concerning which
it was his duty to make a return. so far as to estop him from contradicting the
same in any action between him and the attaching creditor, involving the ques
tion of his liability to such creditor in respect to property attached under the
writ, or its proceeds. The legal representatives of the sheriff, in case of his
death, are affected by the same rule.” A return of a sheriff, to the effect that
he had attached certain described land “as the property of” the defendant, has
been held suﬁii-ient.°"' The failure of the sheriff to state whether or not he
served the writ. on the defendant is not a jurisdictional defect.“ A return has
mcrman v. Lamb. 7—421(336); Guerin r.

53 Sec Guile \'. McNanny, 14—520(391);

llunt. 8-477(427); Merritt v. St. Paul.
11-223(145); Jacoby v. Drew, 11-408

P-rnwn \'. Mpls. L. Co., 25-461.
-*4 lil.
“-".-\ncrl\ach \*. Hitchcock, 28-73, 9+79;

(301).
77 R. L. 1905 § 4215; Blake v. Sherman.
12-420(305); Blackman v. Wheaten. 13
32ﬁ(299); Clements v. Ut-ley, 91-352, 98+
188.
See Spencer v. Koell, 91-226. 97+
974; Breckke \'. Duluth L. (‘o.. 101-110.
111-#949.
7‘ (‘lemcnts \'. I'tlcy. 91-352, 98+1SS.
7“ Duxbury v. Dahle, 78-427. S1+l9§.
M’ Morrison v. Lovejoy, 6-183(117) : Mur
phy v. Pnrdy. 13-422 390); Ely v. Titus.
14-125(93); Feikert. v. \Vils0n. 39-341.

37-P585.
M Hinds v. Fagebank. 9-68(-57); Nelson
v. Munch, 23-229.

*2 Guile v. McNann_v. 14-520(39l); Auer
hach v. Hitchcock. 29-73. 9+79.

Xl‘lS(ll1 v. .\lunch. 23-229.
‘" Blake \‘. Sherman. 12—420(305).
‘Tl{i-11|m\- \'. (locrgen, 36-190, 3l+210;
P-igcln\\‘ \'. ('hattcrton. 51 Fed. 614.
“~ Norton v. llaugc. 47-405. 50-+368.
HI State \'. .\hnligan, 57-42.’). 59+-490. See

\\'l-st \'. ‘Berg. 66-287, 68+-1077.
'-~"(‘rnmhie \'. Little. 47-531, 50+S23.
1'1 Picrsc V. Smith. 1-32(60); Morrison r.

Lo\'cjo_\'_ 6-1§.'i(ll7): Hinds \'. Fagebank.
9-68(57): (‘urtis \'. Moore. 3-29(7);
Keighcr \'. .\lcCormick. 11-5~l5(420).
1'2 State v. Penncr. 27-269. 6+790; Ryan
\'. Peacock, 40-470, 42-293.
"3 Fillisiils \'. Alworth_ 4-l-505, 47+169.
1-4 Schwcigi-l \'. Shakman. 78-142, 80+-871,
bl-329.
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been held not to cover a debt due a ﬁrm of which the defendant was a ineiiiber.”
A return “no property found,” has been held to constitute an abandonment by
the plaintiﬁ in the execution of the lien acquired by the levy of the attach
rnent.M

638. Bond—An undertaking may be given in lieu of a bond. A defect in a
bond or undertaking is not jurisdictional. A suﬂicient bond may be ﬁled nunc
pro tune or a defective bond remedied by amendment.07 A principal obligor is
not essential to a bond.” The obligors are liable for all costs that may be
awarded to the defendant, and not merely such as may result from the attach
ment.” They are not liable for attorney’s fees expended in defending the main
action.1 Their liability is dependent upon recovery of judgment by the defend
ant.2

639. Form of writ—The writ must be under seal of the court, dated, signed
by the clerk, and tested in the name of the presiding judge.8 It need not show
by what officer it was allowed. A slight variance in the amount between the
writ and the complaint is not a jurisdictional defect.‘ The signature of a clerk
“by” another has been held sufficient.‘
640. Levy on rea1ty—The statute prescribes the mode of levying on realty.6
Aside from statute, to make a valid attachment of land, the officer need not go
on the land, or near it, or see it, or do anything but return that he has attached
it.7 The record of an attachment on realty is admissible on an issue of title to
t'li<:;pi-operty.8

. Levy on personalty—Personalty is attached in the manner prescribed‘
by law for the levy of an execution thereon.°
642. Sale of perishable property—The statute authorizes the sheriff to sell
perishable property.10
643. Discharge on bond—Provision is made by statute for a discharge of
an attachment upon the execution of a bond by the defendant.U Notice of an
application under the statute must be given the adverse party.12
644. Discharge by amendment-—An attachment is discharged, as to an as
signee in a general assignment for the beneﬁt of creditors, by an amendment to
the complaint and affidavit for attachment. made after the execution of the as-‘

signment, substituting an entirely different and distinct cause of action for the
One set up in the original complaint and aﬂidavit.18
W Allis v. Day, 13-199(189).

21-434 (obligors cannot object that bond

M Butler v. White, 25-432.

has no sureties or question validity of
levy); Kling V. Childs, 30-366, 15+673
(stranger to action cannot secure discharge
under statute); Slosson v. Ferguson. 31
448, 18+281 (bond held suﬂicient--obligors
held liable to assignee of plaintiﬂ’—bond a
substitute for the attached property); Gale
v. Seifert, 39-171, 39+69 (judge of district
court has discretionary power to excuse
compliance with rule of court requiring

‘" Schweigel v. Shakman, 78-142, 804-871,
81+529; Blake v. Sherman, 12-420(305);
Dnxbnry v. Dahle. 78-427, 81+198.

W Howard v. Manderﬁeld, 31-337, 17+
946.

9" Greaves v. Newport, 41-240, 42+1059.
X Frost v. Jordan, 37-544, 36+713.

9 Crandall v. Rickley, 25-119.
3 R. L. 1905 § 93; Wheaten v. Thompson,
20—196(175); O’Farrell v. Heard, 22-189.
4Shaubhut 17. Hilton, 7-506 (412).
5 Clements v. Utley, 91-352, 98-!-188.
6R’. L. 1905 5 4219; Corson v. Shoemak

er. 55-386, 397. 57+-134.
8726Chauncey v. Wass, 35-1, 24, 25+457, 30+
8 Cousins v. Alworth. 44-505. 47+169.
9R. L. 1905 § 4219. See §§ 3514-3517.
1° R. L. 1905 § 4221; Wheaton v. Thomp

son. 20-196(175).
“ R. L. 1905 § 4256; Scanlan v. 0’Brien,

bond to be acknowledged by sureties);

Rachelman v. Skinner. 46-196, 48+776 (de
fendant securing discharge on bond can
not subsequently move to vacate attach
ment);

Greengard

v.

Fretz,

64-10, 65+

949 (estoppel of obligors by admissions in
bond); Johnson v. Dun, 75-533, 78+98
(bond under Connecticut statute held a
common-law bond).

1'-' Rule 3. District Court.
13 Heidel v. Benedict, 61-170, 63+490.
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645. Retaking after replevin—If property taken by an oﬁicer under a writ
of attachment is replevied, it cannot be retaken under the same writ of attach
ment pending the replevin suit.H
646. Special property of sheriff—A levy on personalty gives the sheriff a
special property therein.“

647. Collection of credits—The statute authorizes the sheriﬁ to sue for
credits which he has attached.“
648. Delivery to receiptor—A receiptor to whom the attached property is
delivered by the sheriff cannot move to vacate the attachment. or attack the
judgment in the action in which the attachment is levied. to the prejudice of
the sheriff."
LIEN

649. Nature—Attachmcnt is a statutory lien constituting a hold on the
property of the defendant for the payment of such judgment as the plaintiff
may recover." It is a speciﬁc lien on the property attached and in this regard
differs from garnishment."
650. On realty—An attachment of realty gives the plaintiff a lien thereon.20
Where jurisdiction is obtained, in an action against a non-resident by attaching
his property and publishing the summons, the attachment lien is not waived
or lost by entering a general money judgment and issuing a general execution,

where the attached property is sold on the execution.“
651. Merger—The attachment lien is merged in a judgment entered for the
plaintiff.22
652. Abandonment-A sheriff levied an attachment on certain property.
Thereafter his successor, with the consent of the plaintiff, made return to an
execution on the property “No property found.” Held, an abandonment of
the attachment lien.”
VACATION

653. Grounds—A writ may be vacated either because the statute has not
been complied with in its allowance and issuance, or because the statements of
the affidavit for its allowance are untrue."

It is not a ground for vacation that

the officer has levied on property not subject to levy. The question on a motion
to vacate is the validity of the writ. and its validity cannot be vitiated by any
error of the officer in executing it.“ The court cannot try the question whether
the plaintiff has or has not a cause of action or the defendant a valid defence."
A non-resident cannot vacate an attachment on the ground that he has no inter
est in the property.27

654. Who may move—.-\n assignee for the benefit of creditors may move."
A defendant who has answered may move so long as the answer stands, though
it may be insufficient." A trustee may probably move. if the attachment em
H Vanderburgh v. Bassett, 4-242(171).

15 Wheaton v. Thompson, 20—196(175);

28 Butler v. White. 25-432.
‘-‘4 Nelson v. Gibbs, 18-541(-185).

See

Ryan v. Peacock, 40-470, 42+298.

Note, 123 Am. St. Rep. 1028.

1" R. L. 1905 § 4221; Caldwell v. Sibley,
3-406(300) ; Rohrer v. Turrill, 4-407(309).
1l'I‘1aston v. Goodwin, 22-426; Holcomb

2-1 Davidson v. Owens, 5-69(50); Rosen
berg v. Burnstein, 60-18, 61-F684.

v. Nelson, 30-342, 40+3-54.
18Atwater v. Manchester S. Bank, 45

Richards v. White, 7—345(271); Rosen
berg v. Burnstein, 60-18, 614-684.
:7 \\'hitne_v v. Shcrin, 74-4, 76+787.

341, 346, 48+187.
19 See § 3949.
'-‘° R. L. 1905 § 4219; Cousins v. Alworth,
-H-505, 47+169.

21 Hencke v. Twomey, 58-550, 60+667.
'12 .\'Icl'louald v. Clark, 53-230, 54+1118.

'-‘P Davidson

v. _Ovvens.

5-69(50).

See

1* Richards v. White, 7-345(27l); First
Nat. Bank V. Randall, 38-382, 37+799.

-'9 First Nat. Bank v. Randall, 38-382, 37+
T99.
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barrasses his trust."0 A defendant who has obtained a discharge of the writ
by executing the statutory bond cannot move.31
655. Notice of motion—The statute requires the motion to be made on no
tice.32

656. Time—A motion to vacate may be made before any levy has been made
under the writ.38 It cannot be made after the entry of judgment.“
657. Practice on hearing—' ‘he court may determine the truth or falsity
of the allegations of the aﬂidavit on which the writ issued.“ Counter affidavits
are admissible if there are moving aﬁidavits.“ What aﬂidavits may be received,
and in what order, and whether a continuance shall be granted to give a party
opportunity to procure further affidavits, are matters of discretion with the
trial court.“ The defendant may use his veriﬁed answer as an aﬁidavit.“
Where counter affidavits show that the moving party is entitled to the relief
sought, though not on a ground stated in the moving papers, he may take ad
vantage of the ground thus shown.”

Where the defendant traverses the facts

alleged as grounds for the writ, the burden is on the plaintiff to prove their
truth, and this he must do by competent evidence. A mere reiteration of the
general statement of his original affidavit in the language of the statute, or a
statement of mere opinion or belief, is insuﬂicient.4° Where counter aﬁidavits
clearly and speciﬁcally state a badge of fraud, they are not overcome or suﬂi

ciently contradicted by general statements in the moving aﬂidavits denying
fraud.“
658. Effect of failure to move—Objection to a void writ is not waived by a
failure to move to vacate it.‘2
659. Possession of oﬁ-icer after vacation—Upon the vacation of an attach
ment the special property of the officer in the property is at an end, and he is
bound to restore it to the defendant, if he is still the owner, or, if not, to the

owner. He is not bound to retain it to enable the plaintiff to appeal from the
order of vacation.“
660. Abandonment of action—'l‘he statute authorizes the vacation of an
attachment when the action is abandoned or no judgment entered for three
years. It is inapplicable where a ﬁnal judgment is in fact entered.“
661. Appeal—Eﬁ'ect—An appeal from an order refusing to dissolve an at
tachment cannot be prosecuted after the attachment has been released by ex
ecuting and ﬁling the statutory bond for that purpose.45 An appeal from an
order vacating a writ has been held to revive and keep in force the writ until
such appeal was dismissed.“
662. Question on appeal—'l‘he determination of the trial court, based on
the evidence, will not be reversed on appeal, unless it is manifestly contrary to
the evidence. Especially is this true when it is based on conﬂicting afﬁdavits."
-'*° See Merriam v. Wagener, 74-215, 77+
44.
1" Rachelman v. Skinner, 46-196, 48+776.

40 Jones v. Swank, 51-285, 53+634. See
Schoeneman v. Sowle, 102-466, 113+1061.
41 Rosenberg v. Burnstein, 60-18, 61+684.

‘*2 R. L. 1905 § 4223.
man, 12—420(305).

See Schoeneman v. Sowle, 102-466, 113+
1061.

See Blake v. Sher-

33 First Nat. Bank v. Randall, 38-382,

37+799.
3‘ McDonald v. Clark, 53-230, 54+1118.
35 Nelson v. Gibbs, 18-541(485) ; Drought

v. Collins, 20-374(325).
3° R. L. 1905 § 4223; Nelson v. Munch,
23-229; Carson v. Getehell. 23-571.
37 Carson V. Getehell, 23-571.

42 Merritt v. St. Paul, 11—223(145).

43 Ryan v. Peacock, 40-470, 42+298.
M McDonald v. Clark, 53-230, 54+1118.
45 Thomas v. Craig, 60-501, 62+1133.

+0 i\lCNCF|.l v. Rider. 79-153, s1+s30.
47 Blnndy v. Rngnet, 14-2-l3(179); Rand
v. Cetcholl, 24-319; Brown v. Mpls. L. Co.,
23-461; Cohen \'. Kroell, 26-308, 3+97S;

93 Nelson v. Munch, 23-229.

First Nat. Bank v. Randall. 38--382, 37+

3“ Richards V. White, 7—345(2Tl).

799; Jones v. Swank, 51-265. 53+634; Fi
nance Co. v. llursey, 60-17. 6]+6T2; Ros
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WRONGFUL ATTACHMENT

663. Liability of plaintiﬂ and sheriff-A plaintiff who buys at execution
sale exempt property wrongfully seized under his attachment, and thereafter
sells it, knowing it to be exempt, is liable to the owner." If property is wrong
fully attached the owner may replcvy it from the sheriff," or sue him as for
conversion."“
ATTAINDER—See note
_
ATT'EMPT—See (‘riminal Law, 2414.

ATTORNEY AND CLlENT
(‘ross-References
See Evidence, 3412; Execution, 3504; Witnesses, 10313.

IN GENERAL

664. Ofﬁcer of court—Contro1 of court-—An attorney is an otﬁcer of the
court. It is his duty to act as a minister of justice and not as a quasi principal
in litigation. A court has general authority to control and protect its attor
neys, so far as their professional character and duties, and their relations to

suitors, to the court, and to the administration of justice, are concerned."2

665. Duty to court—It is the duty of attorne_vs to show courtesy and respect
to the court.“ This subject is considered in connection with contempt “ and
new trials.“
666. Summary jurisdiction over attorneys—Courts are invested by stat
ute with summary jurisdiction over attorneys who refuse to deliver money or

papers due their clients.M A proceeding under the statute has been held not to
bar a subsequent action by a client against his attorney.57
667. When relation exists--Where an attorney at law is, as such, called
upon for “legal advice” by a person acting for himself. and he thereupon as
sumes to give a professional opinion. the relation of attorney and client arises

between the parties.-"”
668. Contract of ernployment—E\'idem-e held to show an employment of
an attorney.”n
669. Retainer—Change of ﬁrm-The retainer of one member of a law ﬁrm
is a retainer of the ﬁrm, and no subsequent dissolution of the ﬁrm will alfect

the client‘s rights or relieve the retiring members of the ﬁrm from responsibil
ity. This rule is established entirely for the protection of the client.00
enberg v. Bnrnstcin, 60-18. 61+684; First
Nat. Bank v. Buchan, 76-54, 78+878; First

-.~ I1 Sclnwk v. Hagar, 2-1-339.
v ,2
R. L. 1005 § 2281; Wood v. Chi. etc.

Nat. Bank v. Anderson, 101-107, 111-947;
.\‘choeneman v. Sowle, 102-466, 113+101i1:

Ry., 66-49. 63-462; Martin v. Courtney,
81-112. 83s-W3.

Ascher v. li.'m_\'on, 104-307, 1164581; First

-14 See § 1703.

State Bank v. Schatz, 104-423, 116-917.

~'--‘-See § 71071.

43 .\Iurph_v \‘. {\‘l1crmnn, 25-190.
*9 Caldwell v. Arnold, 8-2ti5(231); Li\'ingstonc v. Brown. 18-30-8(27S); Braley v.
Byrnes, '_’.O—435(389).

~"'1Scc, § 87-17.
M \Vcllncr \'. llckstein. 105-444, 465‘, 117S30.

5" It. L. 1905 § 2289; \\'cichcr V. Cargill,
8'3 2'1, 91%-402.
-'~-' Hi1i'_gi':if v. Byrncs, 94-118, 103-4-215.
5* llynn \'. Long. 35-394. 29+-'31.

5“ llorn \'. \\'estern L. Assn., 22-233.
M llnvis v. Chonteau, 32-548. 21+748.
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670. Notice to attorney notice to client—The rule that notice to an agent
is notice to his principal '1 is applicable to attorney and client."2
671. Good faith-—Fiduciary re1ation—-The relation between an attorney
and his client is conﬁdential and fiduciary. 'l‘he law requires absolute good
faith upon the part of an attorney toward his client.68 If an attorney is guilty
of fraud or bad faith he is not entitled to any compensation for his services,“
and is answerable to his client in damages.“ The obligation of ﬁdelity which
an attorney owes to his client is a continuing one, and he cannot make use of
any knowledge acquired through his client, or through his professional rela
tions, for his own advantage, adverse to the interest of his client or those claim

ing through him, even after the conﬁdential relations have ceased. This rule
has been held to prevent an attorney from acquiring title by adverse posses
sion.‘"‘
672. Contracts—Good faith-Burden of proof—In all contracts and
transfers of property between an attorney and his client, the attorney is bound
to exercise perfect fairness and good faith. Courts scrutinize such transactions
very closely. The attorney has the burden of proving the perfect fairness,
adequacy of consideration, and good faith of the transaction.“7 These rules are
not restricted to contracts or dealings with respect to the rights or property in
controversy in the particular suit in which the attorney is acting for or ad
vising the client, but extends to other transactions, where the relationship may
be presumed to give the attorney some advantage over the client. These rules
do not apply where the relation of attorney and client has ceased between the
parties and they are dealing at arms length.‘is
673. Purchasing against client—The attorney of the administrator of an
estate cannot purchase an outstanding life estate in realty of which the admin
istrator is trustee, for his personal use and proﬁt by a sale thereof.“ A pur
chase by an attorney, after he had ceased to be such, of an outstanding half
interest in realty, of which the client supposed himself the sole owner, has been
sustained, where the attorney acted in good faith.’°
674. Liability to client—An attorney is answerable to his client in damages
for any abuse of his trust or for the consequences of his culpable ignorance, neg
ligence, indiscretion, or fraud.71

675. Liability to third parties-—An attorney is liable to third parties only
where he institutes proceedings without authority from his client, or where he
and his client fraudulently conspire to do an illegal act, or where he acts dis

honestly, with some sinister view or for some improper purpose of his own which
the law considers malicious.72
ADMISSION OF ATTORNEYS

676. Without examination—Non-residents—U1ider Rule 1 the applicant
must be an attorney of the state from which he came at the time of his applica
61Sea§ 215.
"2 Lebanon S. Bank v. Hollenbeck, 29-322,
13+1-15; Trentor v. Pothen. 46-298, 49+
129; Bates v. Johnson, 79-354. 82+-649.
*3 Struckmcyer v. Lamb, 64-57. 65+930;
Rogers v. Gaston, 43-189. 45+42T; Beals v.
Wagoner, 47-489, 50+535; Mille Lacs L.
CO. V. Keith, TS-350. 81+l3. 548.

64 Davis v. Swedish etc. Bank.
80+953, 81+2t0.
05 See § 674.

79409.

“ Sanford v. Flint. l08—399. 122+3l-'i.

6'! Tancre v. Reynolds. 35-476, 29-171;
Klein v. Borchert. 89-377. 954215.

‘"1 Tancre v. Reynolds. 35-476. 29+171;
.\lille Lacs L. Co. v. Keith, 78-350, 81+-13,
5434.

“-9 Turner v. Fryberger, 94-433, 103+217.
T0 Rogers v. Gaston, 43-189, 45+427.
71Scl1oregge v. Gordon, 29-367, 13+194;
J'o_v v. Morgan, 35-184, 28+237; Ryan v.
Long. 35-394. 29+51; Struckmeyer v.
Lamb. 64-57. 6:'i+930; Burgraf v. Byrnes.
94-418. 103-+215.

T1 Farmer v. Crosby. -13-459. 45+S66. See
Barry v. ;\lcGrade. 14-l63(l26).
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tion and have been such continuously for five years immediately preceding such
application. The fact that he has been an attorney of the federal courts in such
state does not bring him within the rule. A disbarment interrupts the ﬁve
year period. though the attorney is re-admitted.Ta
REMOVAL AND SUSPENSION OF ATTORNEYS

677. Preliminary investigation—The accused attorney need not be given
an opportunity to be heard before the board of law examiners, or the officer
thereof who conducts the preliminary examination."
678. Causcs—An attorney may be removed or suspended upon conviction
of a felony," or for “any deceit or wilful misconduct in his profcssion;” " or
for insulting language addressed to the court."

679. Criticism of court-—Insulting language—Every citizen has the right
to comment upon and criticise without an-y restriction the rulings of a judicial
officer in an action which has been ﬁnally determined, and not be answerable
therefor otherwise than in an action triable by a jury. An attorney has such
right, and can be disbarred for such comment or criticism, if at all, only when
it is so base and vile as to establish clearly his bad character and his unﬁtness

to remain a member of an honorable profession. An attorney may not, how
ever, insult the judicial officer by words written or spoken addressed to such of
ﬁcer personally because of the latler’s official act. though in a matter fully
ended; and, if he does so, it may constitute a suﬁicient cause for his disbar
ment." '

680. Sufficiency of evidence—-To justify a disbarment proof of the charge
need not be made out beyond a reasonable doubt, but the evidence must be full,

clear and convincing—something more than a preponderance of evidence."
Evidence held insufficient to sustain a charge.“

681. Motives of prosecu.tor—' ‘he motive of those instrumental in the con
duct of the proceedings is a proper matter for consideration in connection with

the evidence offered of the respondcni‘s guilt.til
682. Res judicata—-The failure of the prosecutor to include in a particular
proceeding all acts of misconduct will not bar a subsequent proceeding for mis
conduct not included therein.“'*’
CHANGE AND ADDITION OF ATTORNEYS

683. Notice—Statute—'I‘he statute "3 requiring notice of a change of attor
neys applies only to changes during the progress of an action and prior to judg

ment. After judgment either part_v may change attorneys without notice or
formal substitution.“ When notice is required the adverse party is bound to
recognize the former attorney until noticc.“"‘
T0 State Board

v.

13 In re Crum, 72-401, 75+385, 79+967.
H State Board v. Byrnes, 97-534, lO5+965.
75 In re Madigan, 66-9, 68+1102.

691.

T0 In re Arctander. 26-25, 1+4-3; In re

Gail. 59-198. 60+l00R; Higby v. McMa

Temple, 33-343, 23+463; In re Nunn, 73
292, 76+3S; Southworth v. Bearncs. 88-31,
92+466; State Board v. Byrncs, 93-131,

hon, 63-373. 65+640; M-inn. S. B. Assn. \-'.
ltoughton, 64-427, 674350: Johnson v.

1ﬂ0+6-15; State Board v. Lane, 93-425,

T)mlge_ 93-160. 100+6S-1; State Board v.

l01+6]3; State
l07+144; State
l]0+341; State
12l+1133.
77 State Board
‘"3 Id.

Palmer. 103-522, ]1-141133.
-“State Iloard v. Ilyrnes, 97-534, 105+
965.
‘*2 Id.
H R. L. 1905 § 2286.
Hllilikley v. St. ;\llill0n}' etc. Co., 9

Board v. Reynolds, 98-44,
Board v. Byrncs, 100-76,
Board v. Davis. 108 ST.
v. Hart, 104-SQ. 116+2l2.

Dodge, 93-160, 100+

Mlln re Seurh-s. 59-196. 60+1008; In re

l'llII1(]lll.\'l'. Sl- 290, .Q.'lt]fl.Q2; State Board \*_
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683a. Additional counsel during trial—After a jury is impaneled addi
tional counsel may be retained for the purpose of participating in the trial, and
in the absence of a request to examine the jurors further as to their qualiﬁca

tions it is error to refuse to permit such additional counsel.“
AUTHORITY OF ATTORNEYS

684. Statute—'l‘he foreclosure of a mortgage is not a “proceeding” within
the statute 8’ deﬁning the authority of attorneys.”
685. Authority to appear—Proof—Stay—The statute authorizes a court,
on motion, to require an attorney to prove his authority to appear and to stay
proceedings pending proof.59 An ex parte order requiring an attorney to ﬁle
proof of his authority is not authorized by the statute.” The authority of an
attorney to appear is presumed unless challenged, as provided by statute.M
After the recovery of a judgment, the attorney who procured it or another at
torney may appear for and act for the judgment creditor in ulterior proceed
ings, and the court will not presume that he acts without authority, in the ab
sence of any showing or ﬁnding to that effect." The fact of authority may be
proved by the testimony of the attorney.” It cannot be presumed that the at
torney of a party sued in his individual capacity has authority to stipulate for
the substitution of the party in a representative capacity and to appear for him
in such new capacity.‘M "arious cases involving the authority of attorneys to
appear are cited below.“

686. To bring suit—Where a note and conditional sale agreement were sent
to an attorney out of the state by a collection agency, it was held that the at
torney presumptively had authority to bring suit on the note.“ An attorney
has been held not to have been authorized to bring an action in another state.“
687. To employ associate counsel—An attorney has no general authority
to employ associate counsel at the expense of his client."
688. In the conduct of litigation—It is for the interest not only of courts,
but of parties, that the powers of attorneys in the prosecution and defence of
actions should be well deﬁned and extensive. In the conduct of litigation the
attorney stands for his client. The court and adverse party look to him and not
to his client, and his authority ought to be such that they can do so with
safety.”
689. In making collections-—When employed to collect a debt an attorney
has no implied authority in excess of an ordinary agent. He has no such gen
eral authority as he has in the conduct of litigation. He has no implied au
thority to extend the time of payment.1
(44); Berthold v. Fox, 21-51, 54; Knox v.

Randall, 24--479; Schoregge v. Gordon, 29
367. 370, 13+194; Gill v. Truelsen, 39-373,
40+254; West v. St. P. etc. Ry., 40-189,
4l+1031.
5“ McFarland v. Butler, 11-72(42).
B6 Kerling v. Van Dusen, 109-481, 124*
235.

M Nelson v. Jenks, 51-108. 52+1081.
M Eickman v. Troll, 29-124. 12+347.

M Erskine v. Mcllrath. 60-485. 62+1130.
95 Eickman v. Troll, 29-124, 12+347; Wil
son v. Mpls. etc. Ry.. 31-481, 18+291;
Stocking v. Hanson, 35-207. 28+-507; Hol
den v. Greve, 41-173. 42+861; Olmstead v.

*1 R. L. 1905 § 2283.

Firth. 60-126, 61+1017; Schaefer v. Schoen
born, 94-490, 103+501; Stai v. Selden, 87

88 In re Grundysen, 53-346, 55+557.

271, 92+6.

'19 R. L. 1905 § 2284; Davis v. Woodward,
]9+174(137).
9° Farrington v. Wright, 1-241(19l).
'1 Conrad

v.

Swanke,

80-438,

83+383;

Gemrnel] v. Rice, 13-400(371); St. Paul
etc. Co. v. Thomas, 60-140, 61+-1134.
—11

M Alden v. Dyer, 92-134, 99+784.
W Franklin v. Warden, 9-124( 114).

98 See White v. Esch, 78-264, 80+976; Cal
houn v. Akeley, 82-354, 854-170.
M‘ Bray v. Doheny, 39-355, 40+262.
1 Mason v. Thompson, 94-472, 103+507.
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690. Compromise of claims-—.~\n attorney has no implied authority to com
promise a claim of his client,2 but he may have express authority._‘ Where an
attorney accepted part payment of a note and took security running to himself
for the balance, it was held that the client might accept the money in payment
pro tanto, repudiate the security. and sue for the balance on the note.‘
691. Compromise of judgment—An attorney who recovers a judgment has
no implied authority to compromise or discharge it for a less sum titan its value,
and if he does so the client may recover the sum received by the attorney and
also sue the latter for damages."
‘
'
692. In collecting a judgment—Thcre is a distinction between the author
ity of an attorney before and after judgment. but this distinction is less marked
than formerly, in view of the remedies which may be employed after judgment,
such as garnishment. supplementary proceedings. etc.. and the extent and va
riety of the services which may be required to secure and collect the same. If
he is employed for such purpose he must be deemed vested with reasonable dis
cretion in the selection and use of remedies to accomplish the object in view.‘
893. Ratiﬁcation-If a client ratiﬁes the unauthorized acts of his attorney
he is bound thereby.T
694. Duration—The authority of an attorney by virtue of his general re
tainer to prosecute or defend ends upon the entry of judgment against his
client. If the judgment is in favor of his client, his authority continues for
two years for the purpose of collecting and enforcing the judgment,‘ but this
authority may possibly be terminated by an assignment of the judgment.’ Af
ter the recovery of a judgment, the attorney who procured it, or another attor
ney, may appear for and act for the judgment creditor in ulterior proceedings.
and the court will not presume that he acts without authority, in the absence
of any showing or finding to that eifect.‘°
695. Infant clients—A stipulation by an attorney that the action shall abide
the event of another action pending. binds his adult clients. unless it is improvi
dently, fraudulently. or collusively made. But such stipulation does not bind
an infant party unless approved and ratified by the court upon a showing that
it is for the interest. or, at least, not prejudicial to the interest. of the infant.

It must appear that the matters in controversy in the two actions, so far as af
fected the infant. are precisely the same. and that he is represented in the two
actions by the same guardian ad litem.“

696. Necessity of writing—A stipulation made out of court must be in
writing and be signed by the attorney.12
697. Held to have authority—'l‘o stipulate for judgment against client; "
to satisfy a judgment within two years of its entry; 1‘ to stipulate that an action
shall abide the event of another action; 1“ to waive the veriﬁcation of a plead
ing; 1° to waive defences: 1" to waive the right to a second trial in ejectment; “
'-' Nelson v. Nelson. 126+731. See Davis v.
Severance,
Swanwick.
R Albee v.
4 Davis v.

49-528. 52+]-10; Rugglcs
6-526(365),
Hayden. 25-267.
Severance. 49-528. 52+l4O.

v.

r-Burgrttf v. Byrncs. 94-418, 103+215;
Bryant v. Robinson. 97-533, 105+1l34.
6 Schoregge v. Gordon, 29-367, 13+194;

v. Knoblauch. 21-56; Sheldon v. Risedorph,
23 -518.
0Fill v. Truclsen, 39-373, 40-+25-1.
10Xclson v. Jenks, 51-108, 52+10S1.
1' l'lid.'un v. Finnegan. 48-53, 50+933.

13 R. L. 1905 § 2233; Waldron v. St.
Paul. 33-ST. 22+-1,
13 Wells v. Penﬁcld, 70-66. 72+S16; Bates

Sheldon v. Risedorpb. 23-518.

v.

71-Iodgins v. Hcancy. 17-45(27): Ruggles v. Swanwick, 6-526(.'i65); Gill v.

ltostc, 66-129, 68+“-17.
H Berthold v. Fox. 21-51; Burgraf v.

Truclsen, 39-373. 40+25-1; Backus v. Burke.

Byrnes. 9-1-418. 103+215.

63-272, 65+-459. See Albee v. Hayden, 25267.
8Berthold v. Fox. 21-51; Kronschnable

Bates,

66-131.

6Q+S4-3;

Ramsland

v.

15 liidam v. Finnegan, 48-53. 5()+933.
Wh'mitl1 v. Mullikcn, 2-3l9(2T3).
1TRingli:1ni v. Winona County. 6—136(82).
H Bray v. Dohcny, 39-3-35, 40+262.
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to issue em.-cution and receive money paid thereon within two years after judg
ment; ‘" to make admissions in the conduct of litigation; 2° to protect a judg
ment in favor of his client from proceedings to avoid it; 2‘ to stipulate for the

dismissal of an action; 2"‘ to make an aﬁidavit of merits; 2"’ to waive the placing
of a cause on the calendar; 2‘ to stipulate that costs shall abide the event of an
action; 2‘ to execute a bond, in the name of a non-resident client, to indemnify

a sheriff after judgment?“
698. Held not to have authority—-To stipulate for a private sale on execu
tion; "' to consent to an amendment of a complaint whereby a client sued in an
individual capacity is rendered liable in a representative capacity; '-'5 to admit
service of summons; 2° to receive money in redemption of a foreclosure sale; 3"
to release a judgment.81
COMPENSATION

699. Allowance by court—Discretion—Pr0of—The question of the allow
ance of counsel fees is ordinarily a matter lying in the discretion of the court
to which it is presented.

But it is discretionary only in the sense that there

are no ﬁxed rules to determine the proper allowance, and is not discretionary
in the sense that courts are at liberty to give anything more than a fair and rea
sonable compensation."12 Where counsel fees are to be allowed in a proceeding
had before the court formal proof of their value is not indispensable. The
court may determine the matter from its own experience and knowledge of the
circumstances of the case.”
700. Fraud or bad faith—If an attorney is guilty of fraud or bad faith
toward his client he is not entitled to any c-oiiipensation.“
701. Value of services-—Evidence—The value of the services of an attor
ney is necessarily to be determined by many considerations besides the mere
time visibly employed in the conduct of a suit. The importance of the case to
the client and the results achieved may be considered.85 Their value may be
shown by the opinions of practicing attorneys, including the plaintiff,“ but such
evidence is not conclusive, as a matter of law, upon a jury.‘T Such witnesses
may testify as to the total value of the services, though a bill of particulars was
rendered." A bill rendered for the services is not conclusive as to their value.
if it was not paid or agreed upon as correct.39 The value of services rendered
by associate counsel may sometimes be considered.‘0 The plaintiff cannot be
allowed to show, for the purpose of establishing the value of his services, that,

after he was employed by defendants, an attempt was made to secure his serv
ices on the other side of the litigation; or to show what a reasonable fee would
1° Gill v. Truelsen, 39-373, 40+25-1;
Schoregge v. Gordon, 29-367, 13+194.
2° Rogers v. Greenwood, 14-333(256).
21 Sheldon v. Risedorph, 23-518; Schor-

30 In re Grnndysen, 53-346, 55+557.
81 Bray v. Doheny, 39-355, 40+262.
82 Watkins v. Bigelow, 96-53, 104+683.
33 Cochran v. Cochran, 93-284, 101+179;

egge v. Gordon, 29-367, 13+194.

Kingsley v. Anderson, 103-510, 116+112.

22 Rogers v. Greenwood, 14-333(256).
See Albee v. Hayden, 25-267; Davis v. Severance, 49-528, 52+140; Wells v. Penﬁeld,
70-66, 72-816; Schaefer v. Schoenborn,

3* Davis v. Swedish etc. Bank, 78-408, 80+
953, 81+210.
85 Selover v. Bryant, 54-434, 56+58.
3° Allis v. Day, 14-—516(388); Calhoun v.

94-490, 103+-501.

Akeley, 82-354, 85+170.

2-‘ Frankoviz v. Smith, 35-278, 28+508.
Z4 Hintermeister v. Brady, 70-437, 73+145.

3' Olson v. Gjertsen, 42-407, 44+306;
Schmitt v. Murray. 87-250, 91+1116.

25 Dorr v. Steichen, 18-26(10).
2' Schoregge v. Gordon, 29-367, 13+194.
2"K.rouschnable v. Knoblauch, 21-56.

88 Calhoun v. Akeley, 82-354, 85+170.
119 Allis v. Day, 14—516(388); Wilson v.
Mpls. etc. Ry., 31-481. 18+291; Wilkinson

25 Erskine v. Mcllrath, 60-485, 62+1130.
29 Masterson v. Le Claire, 4-163(l0S).

v. Crookston, 75-184. 77+-797.
4° Calhoun v. Akeley. 82-354, 854-170.

See Stocking v. Hanson, 35-207, 2S+507;
Backus v. Burke. 63-272, 65+459.
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have been had his services been secured, and had he conducted the other side."

An attorney and client may agree to an account between them so as to make it
an account stated."-’
702. Actions to recover—Cases are cited below involving various questions
in actions by attorneys for their services.“
L1 EN OF ATTORNEYS

703. At common law—It was said in an early case at common law that “the
party should not run away with the fruits of the cause without satisfying the
legal demand of his attorney, by whose industry, and in many cases, at whose
expense, those fruits were obtained.” “ At common law an attorney had a pos
sessory lien on all property in his possession with respect to which he rendered
services to the owner.‘,5

704. Statutory--The right to a lien is purely statutory.“ A statute giving
a lien is of a remedial nature and to be construed liberally."
705. On papers and money in hand—An attorney has a lien on papers and
moneys of his client in his possession for services rendered in connection there
with.‘8 An attorney has been held to have an equitable lien on delinquent taxes
in his hands collected by him for a county." Where an attorney holds deeds
his lien is not a charge upon the estate.“
706. On cause of action—Prior to Revised Laws 1905 an attorney had no
lien on his client’s cause of action before judgment.

It was held that no lien

could be created on a mere right of action for a personal tort."1 But it was
held that the rendition of a verdict in favor of his client gave an attorney a lien.
even before judgment was entered thereon."2 The provision of R. L. 1905
41 Stecnerson v. Waterbury, 52—"11, 53+

(employment of associate counsel—verdict

1146.

justiﬁed by evidence—no error in charge

*2 Beals v. Wagener, 47-489, 50+535.
43 Cooper v. Stinson, 5—201(160) (answer
alleging payment to an agent of plaintiff

or in rulings on evidence); Schmitt v.
Murray, 87-250, 91+1116 (defence that

held not to state a defence); Allis v. Lash,

principal

23-261 (fact that attorney had agreed to
recovery for foreclosing it); Lamprey v.

frnuds—verdict sustained); Lind v. Jones,
104-302. 116+579 (verdict for plaintiff
sustained); Dwyer v. Hurley, 109-415,

Langevin, 25-122 (evidence as to value of
services held immaterial); Wilson v. Mp1s.

services sustained).

pay a mortgage held not to preclude his

etc. By, 31-481, 18+291 (ﬁnding as to
value of services sustained) ; Humphreys v.
Jacoby. 41-226, 42+1059 (held that serv
ices rendered in the organization of a cor
poration of which one member of a ﬁrm

services were rendered to another who was

debtor—payment—-statute

of

124+4 (ﬁnding as to reasonable value of
H Lindholm v. Itasca L. Co., 64-46, 654
931.
4-'1 Northrup v. Hayward, 102-307, 113+

70].
‘6 Forbush v. Leonard. S-303(267) ; Crow

was to be a director, were intended to be

le_v v. Le Due, 21-412; Nielsen v. Albert

gratuitous); Moyer v. Cantieny, 41-242,
424-1060 (right to recover agreed sum un
aﬁected by employment of others or by a
discharge of plaintiﬁ‘); Olson v. Gjertsen,
42-407. 44+306 (evidence as to collection

Lea, 91-388, 9S+]95.
See Washington
County v. Clapp, 83-512. 86+-775.
H Crowley v. Le Due. 21-412; Farmer v
Slillwater \V. C0.. 108-41, 121+-118.
1“ R. L. 1905 § 2298; First State Bank v.

of fees for third parties admissible); Ak

Sibley Co. Bunk. 96-456, 105+485, 489.

crs v. Thwing, 52-395, 54+194 (evidence
held to justify verdict as to value of serv

S(3+775.

ices and as to whether there had been a.
special agreement as to compensation);
Berryhill v. Resser, 64-479, 67+542 (settle
ment—novation—estoppel) ; Baxter v. Gale,

74-36. 76%-954 (services rendered step
daughter held gratuitous); Wilkinson v.

W Washington (‘ounty v. Clapp, 83-512,
-""(‘-ardner

\'.

Mc(‘lurc.

6—250(167).

7-1Hnmmons v. G. N. Ry., 53-249, 54+
110.‘<l; Anderson v. Itasca L. Co., 86-480,
91-12; Buﬁgrell v. St. P. C. Ry., 97-51,
l0ti+l04; Northrup v. Hayward, 102-807,

113+70l.

See Comfort v. Creelman, 52

satisfaction-question as to a charge held

230, 53+1157.
-52 Crowley v. Le Due, 21-112; Farmer v.

for jury); White v. Esch, 78-264. S0+976

Stillwatcr \\'. Co., 108-41, 121+418.

Crookston,

75-184,

77+797

(accord

and
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§ 2288 for a lien on the cause of action is inapplicable to actions begun prior to
its enactment.“3
'
'
707. On money in hands of adverse party-—The section of the statute
which gives a lien on money in the hands of the adverse party implies that the
cause of action shall ripen into judgment. If the lien is ﬁxed by notice pend
ing the litigation, it cannot be destroyed by a settlement or dismissal without
the consent of the attorney.“ A notice under this section need not state the
amount of the claim. It is sutﬁcient if it fairly informs the party that a lien
is claimed, its nature, for what it is claimed, and on what it is sought to be en
forced.“ The lien may be enforced by summary proceedings in the action in
which the services are rendered.“ It is limited to services rendered in the par
ticular action or proceeding."7
708. On a judgment—The present statute gives an attorney a lien upon-a
judgment, procured as a result of his services, to the extent of his agreed com
pensation, from the time notice thereof is given to the judgment debtor. No
special form or service of notice is required. Actual notice to the judgment
debtor of the claim of the attorney, whether verbal or in writing, answers every

purpose of the statute. The payment by the judgment debtor to the judgment
creditor of a judgment upon which the attorney has such a lien, with actual no
tice of the attorney’s claim, is void as to the attorney to the extent of his lien, and
the satisfaction of the judgment may be set aside and the judgment reinstated,
to enable the attorney to proceed by execution to satisfy his claim.” Under the
statute as it read prior to Revised Laws 1905, it was held that an attorney could
not have alien on a judgment even to the extent of the costs, without giving no
tice of his claim to the judgment debtor.“ There can be no lien upon a judg
ment except upon notice as required by statute. The notice must specify the
amount of the claim. An attorney has no lien on a judgment other than for
costs, unless there was a special agreement for his compensation. He has a lien
on a judgment only for services in the action in which it is rendered."0 When
an attorney takes an assignment of a judgment on which he has a lien his lien
is merged.‘1 His lien on a judgment is assignable." It is superior to the
rights of creditors of the judgment debtor levying on the judgment, though no
notice of claim was served upon them." By statute the assignment of a judg
ment does not affect the lieu of an attorney thereon.“ When a judgment has
been collected by a sheriﬁ an attorney with a lien thereon may require him to
pay the amount of the lien as against an assignee of the judgment.“5 A judg
ment for costs is the property of the party recovering it, and not of his attorney,
subject, however, to the lieu of the latter for his services."6

The lien on a judg

ment is subordinate to the rights existing between the parties to the action or
proceeding."
709. On trust estate—A.s a general rule an attorney employed by a trustee
has no lien on the trust estate.Gs
1" Northrup v. Hayward, 102-307, 113+
701.
-'~4 Anderson v. Itasca L. Co., 86-480, 91+
12.

"2 qiblcy v. Pine County, 31-201, 17+337.
"8 Henry v. Traynor, 42-234, 44+-11.
M R. L. 1905 § 4276. See Dodd v. Brott,
1-270(205); Wetherby v. Weaver, 51-73,

5* (‘rowlcy v. Le Due, 21-412.
5'' Weicher v. Cargill, 86-271, 904-402.

52+970.

"7 Forbush v. Leonard, 8-303(267).

M Davis v. Swedish etc. Bank. 78-408, 80+
953. 814-210.
"7 Lundberg v. Davidson. 68-323. 333, 71+

#8 Northrup v. Hayward, 102-307, 113+
701.
M Dodd v. Brott. 1-270(205).
‘i"Forbush v. Leonard, 8-303(267); Mor
ton v. Urquhart. T9-390. 82+-653.
61 Dodd v. Brott. 1-2T0(205). See Mor

ton v. Urquhart, 79-390. 824-653.

65 Gill v. Truelson, 39-373. 40+254.

305. 7247]; \Veicher v. Cargill, Q6-271, 90+

402.
0-" Trucsdale v. Philadelphia etc. 00.. 63
49, 65+133.
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710. Settlement and dismissal-—Prior to R. L. 1005 it was held that a
party might, before judgment, dismiss an action or settle a claim so as to cut
off the prospective lien of his attorney without the latter’s consent, if it was
done without fraud or collusion.“
711. Setting oﬁ of judgments-—Judgmeuts will not be set otf so as to de
feat unjustly the lien of an attorney."0 But a judgment debtor may have the
judgment against him set oﬁ without regard to an attorney’s lieu of which he
had no notice."
712. Enforcement—A lien on funds in the hands of the adverse party or on
a judgment may be enforced summarily in the action in which the services were
rendered.72 It has been held that the district court might enforce a lien in an
equitable proceeding. though the action in which the services had been rendered
had been settled and dismissed."
713. Waiver—It has been held that an attorney did not waive his lien by
agreeing that his client should collect the money due on a verdict and pay him
after the collection."
ATTORNEY GENERAL—-See State. 8845.
ATTORNMENT—See Landlord and Tenant, 5362, 5428.
AT WILL—Sce Estates. 3161.

AUCTIONS AND AUCTIONEERS
714. Nature of auction-—A sale at public auction implies a sale in a public
place, after reasonable notice of the time and place of sale, so as to secure the

presence of bidders and the best possible price for the property.“
715. Offer of property—-Bid—Wit.hdrawal of bid—Au announcement or
advertisement that certain property will be sold at auction to the highest bidder
is a mere declaration of intention to hold an auction at which bids will be re
ceived. It is not an offer to sell, which becomes binding, even conditionally,
on the owner when a bid is made. An auctioneer asks for bids for the property,
and a bid is an oﬁer to purchase at the price named. Until the offer is ac
cepted. no contract relations exist. At any time before the bid is accepted, the
bidder may withdraw his offer to purchase or the owner his otfer to sell."‘
716. License—The business of an auctioneer is a legitimate one. It can be
regulated. but not suppressed. An unreasonably large license fee cannot be
charged for the privilege of conducting the business." A note given by a pur
chaser at an auction sale is not void because the auctioneer acted without a li
cense.78
AUDITING FALSE CLAIMS—See Pub—l_ic Oﬁicers. 8028.
AUTHORIZE—See note 79.
AUTOMATIC COUPLERS—See Master and Servant. 5898.
‘W Anderson v. Itasca L. Co., 86-480, 91+
12; Nielsen v. Albert Lea, 91-388, 98+195;
Boogren v. St. P. C. Ry., 97-51, 106+104.
See Weicher v. Cargill. S6-271. 90+402.
7" Lindholm v. Itasca L. Co.. 64-46. 65+

‘I8 Farmer v. Stillwater W. Co., 108-41,
121+~l-18.

_'H Id.
"- Webb v. Lewis. 45-285, 288. 47+803.
T" Anderson v. Wis. C. Ry., 107-296, 120+

931; Lnndberg v. Davidson. 68-328. 71+

39.

395. 724 71.
1'1 Morton v. Urquhart. 79-390. 82+653.
7'! Weiclier v, ('argi]l. 86-271. 904.402.

T7 ‘Alankato v. Fowler. 32~36-4. 20+361.
See State v. Bates. 101-301. 112+67.
7" Gunnaldson v. N_vhus. 27-440. 8+147.
11' State v. Minneapolis. 65-298. 6S+31.

BAIL

167

AUTOMOBILES—Sce Highways, 4167.
AWARDED—See note 80.
AWNINGS—See note 81.
BAGGAGE—See Carriers, 1240.

BAIL
717. Deﬁnitions-—Bail is security given to obtain the release of a prisoner
from custody pending ﬁnal decision in the action against him.82 A bail bond
is an obligation under seal given by a prisoner, with one or more sureties, to
obtain his release from custody pending ﬁnal decision in the action against
him." A recognizance is an obligation of record, entered into before a court
of record or magistrate duly authorized, conditioned to do some particular act,
as to appear at court, to keep the peace, or pay a debt.“ A recognizance differs
from a bail bond merely in the nature of the obligation created. The former
is an acknowledgment of record of an existing debt; the latter, which is attested
by the signature and seal of the obligor, creates a new obligation.“
718. Constitutional right—The constitution provides that “all persons shall
before conviction be bailable by sufficient sureties, except for capital offences
when the proof is evident or the presumption great.” 8‘
719. Pending adjournment of preliminary examination—Provision is
made by statute for bail pending an adjournment of a preliminary examina
tion."1 A justice of the peace has no authority to admit to bail pending an ad
journment, where the accused is charged with an offence punishable with death
or imprisonment in the state prison for a term exceeding seven years." A
justice of the peace is not authorized to receive a deposit of money in lieu of a
recognizance."9

720. After conviction and before sentence—After a person is convicted of
a crime the district court may allow him to give bail to appear before it for
sentence.W

721. Pending appeal—Provision is made for bail pending an appeal or writ
of error in all cases where the offence is not punishable with death.91
722. Application for bail—A person charged with an offence may waive a
formal arrest and examination and give bail at once.’2 If the officer in charge
brings before a magistrate, having general jurisdiction to admit to bail, a pris
oner, who is there permitted to make his application to be admitted to bail, all
the substantial purposes of the statutory provisions as to the mode of bringing
him up are accomplished, and, so far as they are concerned, any recognizance
which the prisoner may enter into is well taken."
723. Sufﬁciency—It is unnecessary that a recognizance should be a written
instrument formally signed by the recognizers.

It is enough—-indeed, it is

technically the proper practice—-for the magistrate to repeat to the proposed
recognizers a form of words to the effect that they acknowledge themselves to
be indebted to the state in a sum named, the condition being that the prisoner
shall appear at a time and place named to answer an indictment, etc. What
has become a more common practice, where persons are admitted to bail out of
80 Starkey v. Minneapolis, 19-203(166).
51 Fox v. Winona, 23-10.

F‘-‘ Century Diet.
98 See State v. McGuire. 42-27, 43+-687.
'44 Century Dict.; State v. Grant. 10-39

$0 Const. art. 1 § 7; State v. Levy, 24
362, 368.

*1 R. L. 1905 § 5241.
88 State v. Bartlett. 70-199. 72+1067.
Sﬂ (‘ressey v. Gierman. 7-398(316).

(22, 30); In re Brown, 35-307, 29+131;

W State v. Levy. 24-362.

State v. McGuire, 42-27, 43+687; State v.

~"1 R. L. 1905 § 5406; .\lims v. State, 26

Bongard. 89-426, 429. 94-+1093.
91‘ In re Brown, 35-307, 29+131; State v.

McGuire, 42-27, 434687.

494. 496, 5+3fi9.
‘I2 State v. Grant. 10-39(22, 30).

93 State v. Perry‘. 28-455. 10-P-778.

168

BA ILMENT

court, is that the recognizors sign and deliver to the magistrate a written instru

ment, in which they acknowledge themselves indebted to the state in the named
sum, with a condition as above.

There can be no essential or important differ

ence between the elfects of these two modes of entering into a recognizance. In
either case the recognizance is acknowledged before the magistrate. The form
of words by which a deed is acknowledged may as well be repeated by the
acknowledging party as by the acknowledging otﬁeer. The form of oath may
as effectually be repeated by the party who takes it as by the administering of
ﬁcer.‘H A recognizance taken before a justice of the supreme court is suﬁicient
if it appears upon it, that it was taken in a case in which he might take a recog
nizance, and if it is conditioned to do some act for the performance of which

one may be properly taken.”

A recognizance “approved” by a court commis

sioner has been held sullicient, though informal.“

724. Filing—-A recognizance is not a complete obligation until it is made a
matter of record by ﬁling in the proper court.97 If a recognizance is of record
in the proper court, at the time when the parties who entered into it are called
upon to perform its conditions, it is in time as respects ﬁling. The provision of
the statute requiring a recognizance to be ﬁled on or before the ﬁrst day of the
term of the district court before which the prisoner is bound to appear, is, as to
time, directory.”
725. In supreme court-Justices of the supreme court have power to take
recognizances in habeas corpus proceedings.”
726. Forfeiture—Payment of penalty-Remission—In declaring a for
feiture it is unnecessary for the court to call a surety.1 Provision is made by
statute for payment by a surety of the penalty of a forfeited recognizance, and
for his discharge.2 Provision is also made for a remission of the penalty under
certain conditions.‘
727. Pleading—(‘ases are cited below involving questions of pleading.‘

BAILMENT
Cross-References

See Banks and Banking; Furriers; Depositaries; Factors; Innkeepers; Pledge; Sales,
8597; Warehousemen.
-

728. Deﬁnition—A bailment is the contract or legal relation which is con
stituted by the delivery of goods without a transference of ownership, on an

agreement, expressed or implied, that they be returned or accounted for. as, for
example, a loan, a consignment, a delivery to a carrier, a pledge, a deposit for
safe keeping, or a letting on hire.“
94 State
95 State
W State
1" State
93 State
"9 State
1 Id.

v.
v.
v.
v.
v.
v.

Perry,
Grant,
Perry,
Grant,
Perry,
Grant,

28-455, 10+-778.
10-39(22).
28-455, 10+778.
10-39(22).
28-455. 10+T7S.
10—39(22 .

tained); State v. Bongard. 89-426, 94+
1093.
5Century Diet. See, as to what consti
tutes a bailment. \\'illi:uns v. .\IcGrade, 13
li'4(]65) (transaction held a. baihnent not
a sale); Streeter v. Smith. 31-52, 16+-460

(contract to hold property and deliver on

2R. L. 1905 § 5252; Flanigan v. .\Iinnc
apolis, 36-406. 31+359; N. P. Ry. v. Owens,
86-188. 195, 90+37].
3R. L. 1905 § 5253; State v. Bongurd.

S9-426, 94-1-1093.
4 State v. Grant, 10-39(22) (uniicccssnry

in action on recognizance to plea.d non-pa_v

demand or pay a certain sum held a bail
ment); Fishback v. Van Dusen. 33-111,
22L2l4 (elfect of deposit of grain); Nat.
ltxch. Bank v. Wilder. 34-149. 244-699 (id.) ;
Mason v. Aldrich, 36-283, 30v8S4 (con

tract of receipt or of personalty levied

ment of penalty) ; State v. McGuire, 42-27.

upon held one of bnihnent); Weiland v.
Krejnick. 63-314. 6-M631 (delivery of

43+687

grain to elevator held :1 sale and not a

(complaint on recognizance sus
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729. Fiduciary re1ation—It is sometimes said, with questionable accuracy,
that the relation between bailor and bailee is of a ﬁduciary nature.“
730. Consideration—All bailments, whether with or without compensation
to the bailee, are contracts founded on a sufficient consideration.

It is unneces

sary to constitute a sufficient consideration to support the contract that the
bailee should derive some beneﬁt from it. It is sufficient if the bailor on the
faith of the promise parts with some present right, or delays the present use
of some right, or suffers some immediate prejudice or detriment, or does some
act at the bailee’s request.T
731. Hiring—A person who hires a thing is bound to use it well, take care
of it, return it, and pay the price of hire. If his bad usage or want of due care
causes the death of a hired horse, he is liable for its value.

If the horse is taken

sick through the fault of the hirer the letter is bound to make reasonable efforts
to cure it, and may recover from the hirer for his expenses and trouble. One
who is not a hirer is not liable on the contract of hiring though the injury was
due to his carelessness.s
'
732. Liability of bailee for negligence-—Where a bailment is reciprocally
beneﬁcial to both parties, the bailee is liable to the bailor for a failure to exer
cise ordinary or reasonable care, in the absence of a special agreement to the
contrary.” It is generally laid down that a gratuitous bailee is liable only for
“gross” negligence, whatever that may mean.10 To what extent a bailee may
limit his liability by contract is not well settled in this state.ll While the bur
den of proving negligence is on the plaintiff, proof of injury or loss, or refusal
to return on demand, makes out a prima facie case against the bailee.12 An ac
tion for the neglect of a bailee may be either ex contractu or ex delicto.“
733. Liability of bailee for conversion—' ‘here are many cases holding that
any unauthorized use of the property by the bailee constitutes a conversion, but
it seems objectionable to treat any unauthorized act of the bailee as a conversion
unless it results in depriving the bailor of the property permanently.“ In an
action for conversion proof by the bailor that the bailee failed or refused to de
liver the property on demand makes out a. prima facie case.“
734. Excuses for non-delivery-—A bailee may excuse his failure to redeliver
the property to the bailor by showing that it belonged to a third party into
whose possession it has gone,10 or that it was taken from him under due process
against the bailor.17

See St.

808. Sec Miller v. Dayton, 94-340, 102+
862; 5 Harv. L. Rev. 226; 17 Id. 126. 501.
11 See McCauley v. Davidson, 10-418
(335); Smith v. Library Board, 58-108,
59+-979.
1'-’ Davis v. Tribune J. P. Co., 70-95, 72+

Paul etc. By. V. Mpls. etc. Ry., 26-243, 2+

R08; Wickstrom v. Swanson, 107-482, 120+

b;-.ilrnent);

“Q-iland V.

Sunwall,

63-320,

6-'>+628 (id.).
"- State v. Barry, 77-128. 136, 79+6-36:
State v. Cowdery, 79-94, 98, 81+750.

1 McCauley v. Davidson, 10-41s(335).
8Gra.ves v. Moses, 13-335(307).

T00 (liability of railway for destruction by

1090.

tire of hired cars).

37.

9St. Paul etc. By. v. Mpls. etc. Ry., 26
243, 246, 2+700; Cannon River M. Assn. v.
First Nat. Bank, 37-394, 34+-741; Chesley

v. Miss. etc. Co., 39-83, 38-+769; Armstrong
v. Chi. etc. Ry., 45-85, 47+459; Johnson v.
Smith, 54-319, 56-+37; Smith v. Library
Board, 58-108, 59+979.

See Noble v. G. N.

Ry., 89-147, 9-H434; Miller v. Dayton, 94
340. 102+862.
1° McCaule_v v.

See Johnson v. Smith, 54-319, 56+

l3\\'ickstrom v. Swanson, 107-482, 120+
1090.

14 McCurd_v v. \Vallblom, 94-326, 102+873.
See ‘31 Harv. L. Rev. 409.
15 Davis v. Tribune J. P. Co.. 70-95, 72+
808; Wickstrom v. Swanson, 107-482, 120+
1090.

16 Mason v. Aldrich, 36-283, 285, 30+884;
Thomas v. N. P. Ex. Co., 73-185, 75+1120.

Davidson,

10—41S(-335);

Davis v. Tribune J. P. Co., 70-95, 97, 72+

17 Thomas v. N. P. Ex. (‘o., 73-185. 75+
112').
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785. Duty of ballot to reduce damages-—A bailor who knows that the
bailee has exposed his property to injury is bound to use reasonable care to pro
tect himself against additional injury."
738. Actions by bailee—-A bailce in possession may maintain an action
against a third person for an injury to the property." A mere naked bailce
cannot recover against a third person for the conversion of the bailed property
when the bailor or ovvner has intervened and asserted his rights to the property.
But a bailee entitled to the possession of the goods for a speciﬁc time and pur
pose may, notwithstanding such intervention on the part of the general owner.
recover to the extent of the value of his special interest in the property.”
BAKING POWDER—Sec Food. 3780.

BALANCE SHEET—A balance sheet is nothing more or less than a sum
mation and balance of accounts.21
BALLOTS—See Elections. 2934-2959.
BANK NOTE DETECTORS—See Evidem-e. 3358.

BANKRUPTCY
(‘ro-References

See Agency, 230; Insolvency; Limitation of Actions. 5620.
.-\('T OF 1898

737. Eﬁect on state statute—'1‘he federal bankruptcy act of 1898 super
seded our insolvency law of 1881 from the date of its passage, July 1, 1898, ex
cept as to proceedings commenced prior to that date.’2 But an assignment
under the insolvency law of 1881 made after July 1, 1898, is valid, except as

against proceedings in bankruptcy under the act of 1898.23

Proceedings com

menced by the assignment of the insolvent under the state law before the enact
ment of the federal law were 1lI12lil(‘('l0(l by the latter.“

738. Jurisdiction of state courts—The provision authorizing the trustee to
bring suits in the state courts is valid.25 The subsequent filing of a petition in
bankruptcy, the administration of the estate in that court. and the insolvent's
discharge as a bankrupt, do not deprive the state court of jurisdiction to en
tertain a suit by the assignee or receiver previously appointed by it to recover
property fraudulently conveyed or concealed.‘6
739. Insolvent deﬁned—-A person is insolvent. within the meaning of the
act, whenever the aggregate of his property. exclusive of any property which he
may have conveyed, transferred. com-caled. or removed. with intent to defraud,

hinder, or delay his creditors, is not. at a fair valuation. suﬁicient to pay his
debts.""
740. Collateral attack-—'I‘he appointment of a trustee by the court upon
the opening of an estate after a dis-t-liargze. without prior action on the part of
the creditors, is not subject to collateral attack.28
741. Dissolution of attachments, etc.—The provision as to the dissolution

of attachments. etc.. upon the adjudication of bankruptcy. applies to voluntary
15 Graves v. Moses. 13-335(307); Rcttncr
v. Minn. C. S. Co.. 88-352, 93+1‘.Z0.
W Chamberlain v. ‘Vest, 37-54. 33+114;

Aretz v. Kloos. 89-432, 95+216, 769. See
22 Harv. L. Rev. 547.
2-'1 Armour v. Brown. 76—465. 79+522.

Laing v. Nelson. 41-521, 43+476; Brown v.

H Osborn v. 1-‘cnder, 88-309, 92+1114.

Shaw, 51-266. 53+633.
1" Engel v. Scott, 60-39, 61+825.

2-" French v. Smith, 81-341. 84444.
2“ Osborn v. Fender. 88-309, 92+1114.

21 Maxﬁeld v. Seabury, 75-93, 99, 77+555.
See Accounts.

22 Foley

v.

21 First S. Bank v. Sibley Co. Bank, 96—
456. 1(|:'>+4R:'>. 489.

Sawyer,

76-118,

7$l+103R:

9* Fowler v. Jenks. 90-74, 95+887.
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as well as involuntary proceedings, and though the bankrupt does not refer to
the attachment in his schedule.“ The trustee may retain the attachment for
the beneﬁt of the estate by an order of court.“’0
742. By ﬁrm—An assignment by a ﬁrm must ordinarily be executed by all
the partners. But one partner may be authorized, expressly or impliedly, to
make an assignment of all the ﬁrm property.M Where an assignment by one
partner is not authorized a non-concurring partner cannot, by a subsequent
ratiﬁcation thereof, destroy rights of others accruing between the assignment
and the ratiﬁcation.“2
743. Preferences-—When a preference consists of a transfer, the four
months‘ period begins to run from the recording of the instrument of transfer,
if a recording is required by law. Whether a transaction in the form of a re
cordable instrument constitutes a preference must be determined by the facts
existing at the time the instrument is executed, and not at the time of its rec
ord. If it is not originally a preference, a failure to record it until the maker
becomes insolvent does not make it one.” Money deposited in a bank in the
due course of business by an insolvent, within four months of the time he is
adjudged a bankrupt, is not a transfer of property constituting a preference.
and the bank may apply the amount of such deposit upon a debt due from tho
insolvent.“ No further evidence is required to show that a creditor had rea
sonable cause to believe that payment of his claim by an insolvent debtor was
made with the intention of creating a preference, when it appears from the cir
cumstanees connected with the payment that a preference was a necessary re
sult thereof.“ Cases are cited below involving charges of preference.“
744. Schcdule—A discharge releases the bankrupt from a debt not sched
uled in the name of the creditor, if the creditor knew of the proceedings in
bankruptcy in time to present his claim for allowance.87 A schedule of a debt
in the name of the creditors, instead of in the name of a receiver representing

them, held sufficient to release the bankrupt." A debt held properly sched
uled.” A schedule held admissible on the cross-examination of a bankrupt to
test his credibility.“ A schedule held inadmissible to prove insolvency.“
745. Title—Effect of bankruptcy-—Upon the adjudication of a bankrupt.
title to his property passes from him at once, and is conditionally vested in the
court, pending the appointment of a trustee, or until the estate is ﬁnally closed
or abandoned by the creditors."
746. Title of trustee—Under the federal bankruptcy act a trustee in bank
ruptcy is vested with all property which, prior to the ﬁling of the petition,
'-‘H Cavanaugh v. Fenley, 94-505. 103+711.
30 Watsehke v. Thompson, 85-105. 88+263
(complaint held insufficient in not alleg
ing procurement of order).

31 Stein v. La Dow, 13—412(38l); Wil
liams v. Frost, 27-255. 6+-793.
-12 Stein v. La Dow, 13-412(381).
33 Seagcr v. Lamm. 95-325, 104-+1; Brad
ley v. Benson, 93-91, 100-+670; First S.
Bank v. Sibley Co. Bank, 96456, 105+485,

489. Sec, as to when recording is “re
g;ii5red” within the act. 20 Harv. L. Rev.

tional sale held not to constitute a prefer
cnce); Lamm v. Armstrong, 95-434, 104+
304 (whether an assignment of a contract
for the sale of realty was a preference

held not within the issues made by the
pleadings); Sharp v. Simonitsch, 107-133,
119+790 (deposit of money pending settle
ment of a controversy held not a prefer
ence); Hess v. Hamm, 108-22, 121+232'
(payment held a preference); Citizens’
State Bank v. Brown, 124+990 (chattel
mortgage).

37 Fider v. Mannheim, 78-309, 8l+2.
“ Habegger v. First N. Bank, 94-445,
]03+2l6. See Tripp v. N. W. Nat. Bank,
45-383, 48+4; 17 Harv. L. Rev. 354.

5-" Hess v. Hamm. 108-22. 121+232.
" Peru P. & I. ('0. v. King, 90-517, 97+
373

(evidence held not to show that a

judgment constituted a preference) ; Brad
ley v. Benson, 93-91, 100+670 (a condi

See

16 Harv. L. Rev. 595.

3“ Longﬁeld v. Minn. S. Bank, 95-54, 103+
706.
39 Loornis v. \‘Vallblom. 9-1-392, 102+111-L
4“ Rand v. Sage, 94-344, l02+864.

-H Hibbs v. Marpc. R4-10. 86+6l2; Hal
bcrt v. Pranke, 91-204, 97+976.

42 Rand v. Sage, 94-344. 102+864.
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the bankrupt could by an-y means have transferred, and with all rights of action
arising upon contracts. or for the unlawful taking or detention of, or injury to,
his property.“

747. Powers of trustee—Fraudulent transfers—The trustee is authorized
to maintain actions to set aside fraudulent transfers.“ The bankrupt is not
a necessary party to such an action!‘ The complaint must allege that the as
sets of the estate are not sufficient to discharge the liabilities; and that the
creditors existing at the commencement of the action were such at the time of
the fraudulent transfer, or, if subsequent creditors, that they were fraudulently
atl’ec-ted thereby.“ The trustee is presumed to represent the creditors.‘T
748. Revival of debt discharged—'1‘o revive a debt which has been dis
charged by judgment in bankruptcy an oral promise is sutticient, but evidence
of the promise must be clear and unequivocal. If the promise is conditional,
compliance with the condition must be shown.“ The old debt is a sufficient
consideration for the new promise.“
749. Discharge of bankrupt—A discharge does not pay or extinguish the
debts of the bankrupt. It merely relieves him from all legal obligation to pay
them, leaving all liens or trusts securing them unimpaired.5° A judgment
entered against an insolvent person after he is adjudged a bankrupt, and before

his ﬁnal discharge in the bankruptcy proceedings, upon a provable claim exist
ing at the time he was adjudged a bankrupt, and from liability for the payment
of which he was relieved by his discharge, is canceled and annulled by such dis
charge, and the bankrupt has the absolute legal right, after obtaining his
discharge, if he proceeds with reasonable diligence, to have execution upon the
same perpetually stayed.M If a partner is individually adjudged a bankrupt
and discharged he is released from both his individual and ﬁrm debts.‘52 An
assignment of future wages cannot be enforced against a debtor, after his dis
charge in bankruptcy as to wages thereafter earned by him." A bankrupt has
been held discharged from a note executed by him and listed in his schedule of
indebtedness, though the middle initial of his name on the note differed from
that given by him in the bankruptcy proceedings.“
750. Exceptions from discharge—The exception in the act relating to
fraud in a ﬁduciary capacity does not generally apply to a misappropriation of

money by a partner while engaged in ﬁrm business.55 A judgment in bastardy
proceedings is not excepted.56
751. Opening estate after discharge-—The court may vacate its order clos
ing the estate and discharging the bankrupt for fraud. or when it is shown that
the estate has not been fully and properly administered."
ACT OF 1867

752. Jurisdiction of state courts—The ordinary tribunals are not deprived.
by more force of an adjudication of bankruptcy. of jurisdiction over suits
43 Watkins v. Bigelow. 93-361, 10l+49T;
Hansen v. Wyman, 105-491, 117+926;
Rcmley v. Travelers’ Ins. Co., 108-31, 121+
230.

H Hibhs v. Marpe, 84-10, 86+612; Oliver
v. Hilgers, 88-35, 92-511; Schmitt v. Dahl.
88-506, 93+665; Keith v. Albrecht, 89-247.
94+677; Fowler v. Jenks. 90-74, 95+887:
Sharood v. Jordan, 90-249, 95+1108.
45 French v. Smith. 81-341, 84+-14.
46 Seager v. Armstrong, 95-414, 104+479.
4'' Oliver v. Hilgers, 88-35. 92+51l.
4!‘ Smith v. Stanehﬁeld, 84-343, 87+917;

International H. (‘o. v. Lyman. 90-275, 96+

87: Pcarsall v. Tabour, 98-248. 108+808.
49 Higgins v. Dale, 28-126, 9+-583.
#0 Evans v. Staalle. 88-253, 92+951;
Leritch v. N. P. R_v., 95-35. 103-704. See
Ward v. Huhn. 16-159(142).

51 (‘avanaugh v. Fenley, 94-505, l03+71l.
5'-'
-'~3
H
-‘W

Loomis v. ‘Vallblom, 94-392, 102+-1114.
Twitch v. N. P. R_v., 95-35, 103+-704.
Northern 0. Co. v. Iiartke. 1254-508.
Gee v. Gee. R-l-384, 87+l116.
See

Straueh v, Flynn, 108-313, 122+32O (fraud
-failure to schedule—plcading).
M ‘.\fc.Kittrick v. (‘ahoon. 89-383. 95-223.
51’ Fowler v. Jenks, 90-T4, 95+R87.
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against the bankrupt. The proceedings in other courts may, when necessary,
be arrested or controlled by the bankruptcy court,—not by acting upon the
courts but upon the parties; but in the absence of any such interference the

jurisdiction of other courts remains unimpaired, and their judgments are
valid." They have jurisdiction of an action by an assignee in bankruptcy to
set aside a fraudulent conveyance; W of an ordinary action by an assignee in
bankruptcy to recover the assets of the bankrupt; '° of an action for trespass by
a United States marshal in taking property under a warrant in bankruptcy; ”
to determine that a purchaser at a sale by an assignee in bankruptcy stands in
such relation to the bankrupt and the property that he will be charged as trustee
for the latter in making the purchase."2
753. Parties-—An application to a bankruptcy court for a stay has been held
not to make the applicant a party to the bankruptcy proceedings, or to authorize
the court to pass upon his title.“3 A non-proving creditor, where judgment was
recovered before the commencement of bankruptcy proceedings, has been held
not bound by the action of the court in setting aside a homestead.“
754. Action pending bankruptcy—An action may be begun on a provable
claim against a person who has been adjudged a bankrupt, but it cannot proceed
to judgment, over objection, until the question of discharge has been deter
mined in the bankruptcy court.ms
755. Preferences—Preferences forbidden by section 35 of the act are void
able only under and in aid of the bankruptcy proceedings.“
756. Title of assignee—The assignee succeeds to the title and interest of
the bankrupt.“7 An agreement, and the money thereby secured, has been held
not to pass to an assignee.“
757. Cornposition—New promise—A composition under the act is not a
voluntary discharge by act of the creditors, and a new promise by the debtor to
pay the residue of the debt is upon a sufficient consideration.“
758. Fraudulent conveyances—Under section 35 of the act of 1867 fraudu
lent conveyances, as against bankruptcy proceedings, are void and not merely
voidable and the property so transferred may be taken by the marshal under a
provisional warrant issued in such proceedings." The assignee may recover
the property so conveyed by action.11
759. Marshal taking property from she:-iff—A United States marshal can
not, under the warrant in bankruptcy, take personalty from a sheritt in his pos
session under a levy of execution 1nade before the commencement of the bank
ruptcy proceedings.72
760. Actions by assignee-Proof—The assignee need not prove his accept
ance or that he gave notice of his appointment. A duly certiﬁed copy of the as
signment is admissible, though made during the trial."

761. Notice before suit—A notice of twenty days was required before suit.
against an assignee in certain cases.H

762. Limitation of actions—.-\ limitation of two years was placed on certain
actions against assignees."
#8 Brackett v. Dayton, 34-219, 25+3-18.

08 Cullen v. Dawson. 24-66.

5° Lane v. Innes, 43-137, 45+4.

"9 Higgins v. Dale. 28-126, 9+-583.

6° Mann v. Flower. 25-500.

70 Stevenson v. McLarcn. 23-111.

61 Marsh v. Armstrong, 20-81(66).
'12 King v. Remington, 36-15, 29+352.

Lane v. Innes. 43-137, 4-5+4.
‘'1 Mann v. Flower. 25-500.

‘*3 Marsh v. Armstrong, 20-81(66).

v. Tnnes. 43-137. 4-5+4.

‘" Ward v. Huhn. 16—159(142).
‘*5 Davidson v. Fisher. 41-363, 43+79.
v.

Flower.

Place, 28-551, 11+117.

25-500;

Haven

See Lane

12 Mollison v. Eaton. 16-426(333).
13 Rogers v. Stevenson. 16-68(56).

‘*6 Smith v. Deidrick. 30-60, 14+262.
"1 Mann

Sec

H Haven v. Place, 28-551, 1l+117.
v.

‘/5 Haven v. Place. 28-551, 11+117; Lewis

v. Prendergast. 45-533. 4S+439.
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IN GENERAL

763. Deﬁnition—A bank is defined by statute as “a corporation under public '
control, having a place of business where credits are opened by the deposit or
collection of money and currency, subject to be paid or remitted upon draft,
check, or order, and where money is advanced, loaned on stocks, bonds, bullion,

bills of exchange, and promissory notes, and where the same are received for
discount or sale.” 7“
764. Payment at banking house—The engagement of a bank is to pay de
positors at its banking house, upon.de1nand there. It is not bound, like an or
dintggl debtor, to seek its creditors and pay them where found."
7 . Reserve fund-—A bank is required by statute to keep on hand a reserve
equal to one-ﬁfth of all its matured or demandable liabilities.7s
766. Reorganization after inso1vency—Statute-Cases are cited below in
volving questions relating to the reorganization of insolvent banks, as author
ized by Laws 1897 c. 89."
POWERS AND LIABILITIES
V

767. Powers—In general ‘he general powers of a bank are prescribed by
statute.‘lo As a corporation a bank, like other corporations, has only such pow
ers as are expressly granted, or are incidental to its very existence, or are reason
ably necessary to carry out the powers expressly granted.81 It may issue inter
est-bearing time certiﬁcates of deposit." It is now expressly authorized to buy
and sell commercial paper.83 Formerly the rule was otherwise.“
768. Power to issue notes-Since Laws 1895 c. 145 banks have had no
power to issue notes.M Prior thereto they had the power whether they exer
cised it or 11ot.86
~

769. Mode of making contracts—Statute—-The statute prescribes certain
formalities in the execution of contracts. but it does not apply to contracts in
‘F6 R. L. 1905 § 2967.

See Farmers etc.

Bank v. Baldwin, 23-198; State v. Leland,
91-321, 98+92.

11 Branch v. Dawson, 33-399, 23+552.
"3 R. L. 1905 § 2996; Mahoney v. Hale,

66-163, o9+334.
7-’ Abel v. Allemannia Bank, 79-419, 82+
680 (eﬂect of reorganization scheme on
composition with creditors—authority of
agent—petition for reorganization—dis
mima1—subsequent judgment on petition—
retention of new certiﬁcates of deposit as
acceptance of reorganization scheme—judg
ment of reorganization held not a bar to a
claim);

Hunt v.

Roosen, S7-68, 91+259

(ﬁndings that all the creditors acquiesced
in reorganization scheme sustained-—-cred
itors estopped from questioning validity of
reorganization-effect of reorganization on
liability of transferrer of stock—partial
payment by stockholders); State v. Ger
mania Bank, 90-150, 95+-1116 (depositor
receivin stock for his claim estopped from
qnestionmg validity of reorganization);
Willius v. Mann, 91-494,98+341, 867 (bank
becoming insolvent after reorganization
issuance of new certiﬁcates of deposit to

creditors not a payment of their claims—
liabilities of new and old stockholders de

ﬁned—jndgment of reorganization not
binding on stockholders not participating
in reorganization scheme—eﬂeet of judg
ment on stockholder 's liability); Hunt v.
Hauser, 95-206, 103+1032 (person partici
pating in reorganization estopped to deny
stockholder ‘s liability); State v. Ger
mania Bank, 106-446, 119+6l (order di
recting the distribution to creditors of a
fund paid into court to abide its determin
ation of the amount due from stockholders
secondarily liable for the debts of the bank
sustained).
3° R. L. 1905 § 2984; Farmers etc. Bank

v. Baldwin, 23-198; Francois v. Lewis, 68
409, 7l+62l.
81 Farmers etc. Bank v. Baldwin, 23-198.
See Dana v. Bank of St. Paul, 4—385(291).
8'-’ Francois v. Lewis, 68-409, 71-+621.
83 R. L. 1905 § 2984.

H Farmers etc. Bank v. Baldwin, 23-198.
See First Nat. Bank v. Pierson, 24-140;
Becker's Invest. Agency v. Rea, 63-459,

-164, 65%-928.
*5 Seymour v. Bank of Minn., 79-211, 81+
1959.

8" Palmer v. Bank of Znmbrota, 72-266,
75-350.
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the ordinary course of business."7 A bank may make contracts through other
agents than its president or casllier."
.
770. Increase and reduction of capital—'1‘he increase and reduction of
stock is regulated by statute. It provides that an increase of capital shall not
be valid until the entire new capital is paid in cash. The statute was taken
from the national banking act and was designed to prevent watered stock.“
771. Loaning on or holding its own stock—A bank is forbidden to loan
on its own stock and to purchase or hold it. except when necessary to prevent a
loss on a debt previously contracted in good faith.°"
772. Lien on stock—A bank has no lien on its stock for loans to a stock
holder.91
773. L0an—Fraud—Rescission—A, fraudulently, and by means of false
pretences, procured a loan from the defendant bank, and requested it to credit
the amount to its correspondent bank for his beneﬁt. This defendant did, by
notifying the correspondent bank accordingly. Thcreupon the latter bank
credited the amount on the antecedent debt of A. It was held that defendant
was not by reason thereof estopped. as against the latter bank, from rescinding

the loan, and canceling the credit so extended to the latter bank for the beneﬁt
of A."
774. Fraud of Stockh0lder—A bank is not ordinarily liable for the fraud of
a stockholder in selling his stock.93
775. Actions in behalf of stockholders—A bank cannot maintain an action
to restrain the collector of taxes from levying upon and selling the shares of in
dividual stockholders for taxes upon such shares.‘H
OF FICERS

776. Dealing with bank—Cases are cited below involving the effect and va
lidity of contracts between a bank and its officers." The governing principles
are stated elsewhere.“

777. Notice to oﬁicers notice to bank—(‘as-cs are cited below involving the
cﬁect of notice to an otticer of a bank as notice to the bank.97

The governing

principles are stated elsewhcrc.‘“‘

778. Authority of cas.hier—(‘us(-s are cited below involving the authority of
a cashier to indorse a note and secure another bank to discount it; " to trans
87 R. L. 1905 § 2994; Dana v. Bank of St.

M Waseca Co. Bank v. McKenna, 32-468,

Paul, 4—385(291); St. Louis County v.
Manufacturers’ Bank, 69-421, 72+701.

21+556.
"5 Rhodes v. Webb, 24-292; St. Paul etc.
('0. v. Howell, 59-295, 6l+141; Atwater v.
Smith, 73-507, 76+253; Atwater v. Strom
berg, 75-277, 77+963; Forster v. Colum
bia Nat. Bank, 77-119, 79+605; Klein v.
Funk, 82-3, 34+-£60; Skordal v. Stanton,
89-511, 95+449.
‘J0 Soc §§ 2110--2121.
WFirst. Nat. Bank v. Loyhed, 28-396, 10+
421; Second Nat. Bank v. Howe, 40-390,
424200; St. Paul etc. Co. v. Howell, 59
295, 61+141; Fort Dearborn Nat. Bank v,

88 Dana v. Bank of St. Paul, 4-385(291).
89 R. L. 1905 § 3003; Olson v. State Bank,

67-267, 276, 69+904; Tourtelot v. Bushnell,
66-1, 4, 68+104; Dunn v. State Bank, 59
221, 6]+27. See, as to increase of stock un
der G. S. 1878 c. 33 § 18. Palmer v. Bank
of Zumhrota, 72-266, 75+380.

90 B. L. 1905 §-2992; Nicollet Nat. Bank
v. City Bank, 38-85, 35+577 (statute pre
vents bank from having lien on stock for
loan to stoekholder—statute taken from
federal banking law); St. Paul etc. Co. v.
Jenks, 57-248, 59+299 (bank cannot pur
chase its own stock indirectly).
91Nicol]et Nat. Bank v. City Bank. 3&

s5, 35+577.
"2 Sclover v. First Nat. Bank, 77-140. 79l

666.
D-3 Dunn v. State Bank. 59-221. 6l+27.

Seymour, 71-81, 73+724; First Nat. Bank
v. Strait, 75-396, 78+1(l1; First Nat. Bank
v. Persall, 125+506.
#8 Sec § 2119.
99Mercl1ants' Nat. Bank v. McNeir, 51
123. 5.'l+178.
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fer commercial paper and securities of the bank; 1 to make a usurious loan; 2 to
pledge a bank’s credit; 3 and to ship wheat for sale on account of a third party.‘
779. Fraud—Liability of bank—Cases are cited below involving the liabil
ity of banks for the fraud of their otliccrs.“
DEPOSITS

780. Relation of bank and depositor—-Debtor and creditor—Upon a gen
eral deposit the money becomes the property of the bank and the relation be

tween the bank and the depositor is that of debtor and creditor.“
781. Passbook—El¥ect of entry—Balancing—Duty of depositor to in
spect—An entry by a bank in a passbook of a depositor, in the usual form, cred
iting him with a certain sum as deposited, does not constitute a written contract
between the parties, but is merely evidence in the nature of a receipt for a de
posit, and may be explained or contradicted by parol.1 It is within common
knowledge that the object of a bank pass or deposit book, is to inform the
depositor from time to time what the condition of his account is as appears
upon the books of the bank. When such a book is sent to the bank to be writ
ten up and returned with canceled vouchers, it is, in effect, a demand on the

part of the depositor to know what the bank claims to be a statement of his ac
count, and a return of the book with the vouchers is an answer to that demand.8

782. Title to checks and drafts deposited—Upon a deposit being made by
a customer of a bank, in the ordinary course of business, of checks, drafts, or
other negotiable paper, received and credited on his account as money, the title
to the checks, drafts, or other paper immediately becomes the property of the
bank, unless a different understanding affirmatively appears. But the question
is one of the agreement of the parties, and neither the fact that the indorsement
of the paper by the customer was unrestricted, or that he was, before collection,
credited with the amount on his account, with the privilege of drawing against
it, is conclusive on the question of the ownership of the paper. If it was in fact
delivered to the bank for collection, or for “collection and credit,” a credit to the

customer before collection will be deemed merely provisional, which the bank
may cancel if the paper is not paid by the maker or drawer.” A person kept an
account at a bank, and it received his deposit, consisting of checks, under an

agreement that they should be credited to that account, and, if not paid on pres
entation, they should be charged back against his account. It was held that
the title to the checks passed to the bank, subject to the condition, intended for
its protection, that, if the checks were not paid on presentation, it could rescind

the act of giving credit, and its title would thereupon be divested.

The failure

of the bank after it had received the checks, and before the same were collected,

did not divest its title.lu
1 Haugan v. Sunwall, 60-367. 621-398.
'-’ Stephens

v.

Olson,

62-295,

6-H898;

Balch v. Grove. 98-259, 108 +807.
*F‘ort Dearborn Nat. Bank v. Seymour,
71-81. 73+724; Id., 75-100. 77+543.
4Landin v. Moorbead Nat. Bank, 74-222.

77+35.
5 Second Nat. Bank v. Howe, 40-390, 42+
200; Fort Dearborn Nat. Bank v. Seymour,

71-81, 73+724; Id., 75-100. 77+-543. See
Mc('.'ord v. W. U. Tel. Co., 39-181, 39+315.
6 Davis v. Smith, 29-201. 12+531; Branch
v. Dawson, 33-399, 23+552; Third Nat.
Bank v. Stillwater G. Co., 36-75, 301440;
-12

Tripp v. N. W. Nat. Bank. 45-383, 386,
48+4; Reynolds v. St. Paul T. Co.. 51-236,

53+457; In re State Bank, 56-119, 57-+336;
Security Bank v. N. W. Fuel Co., 58-141,
59+987; Francois v. Lewis, 68-409, 71+621.
1 Branch v. Dawson, 36-193, 30+-545.
8Scanlon v. Germania Bank, 90-478, 97+
380.

9Security Bank v. N. W. Fuel Co., 58
141, 59+987; In re State Bank, 56-119, 57+
336; South Park etc. Co. v. Chi. etc. Ry.,
75-186. 77+796.

1° Brusegaard v. Ueland, 72-283, 75+228.
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783. Deposit subject to trust—If money subject to a trust is deposited, the
deposit is subject to the trust.ll
784. Deposit as collateral security—A deposit may be n1ade as collateral
security for loans made by the bank.12
785. Deposit of note—Discount or purchase by bank—Bona ﬁde pur
chaser—A bank, by purchasing or discounting a note for a depositor and giving
him credit for the proceeds, becomes a bona fide purchaser of the note for value,
if a substantial amount of the deposit is drawn out or the deposit account is re
duced by the payment of checks drawn thereon to an amount less than the pro
ceeds of the discounted note, before it acquires knowledge of inﬁrmities in the
paper.15 The rule is otherwise where no part of the deposit is drawn out or the
balance of the account exceeds the amount of the proceeds of the discount.“
786. Deposit under assumed name—Wherc A deposited money under the
name of B, without disclosing to the bank that he was not B, and B drew out

the money, it was held that A could not recover from the bank.“ The n1ere
deposit of money in the name of another, not a party to the transaction, will not
pass the title to him."

A kept in the name of B, a deposit account with a bank,

the bank supposing it to belong to B. The bank held an overdue note against
B, taken before the account was opened. It was held that the bank could not
pay the note out of the account, or charge it as a debit in the account, without
the consent of A, unless there was an estoppel of A, to claim the account as his
own.17

787. Application of deposit by bank—Setoﬁ‘—-Cases are cited below in
volving the right of setoff in this connection, and the application of deposits."
788. Demand before action for deposit—' ‘he right to sue a bank on a gen
eral deposit does not accrue, or the statute of limitations upon it begin to run,
until a demand of payment, unless the demand of payment is in some way dis
pensed with."
RECEIVING DEPOSITS WHEN INSOLVENT

789. Civil liability—Directors are civilly liable under the statute for receiv
ing deposits, knowing the bank to be insolvent.20

790. Criminal liability—It is made a criminal offence by statute to receive
a deposit knowing, or having good reason to know, the bank to be insolvent.21
ll Third Nat. Bank v. Stillwater G. Co.,
36-75. 30+440. See Bishop v. Mahoney, 70
238, 73+6.
l'~’ Fidelity etc. Assn. v. Germania Bank,

74-154, 76+968.
18 Security Bank v. Petruschke, 101-478,
112 +1000; First Nat. Bank v. Persall, 125+
506, 675.
14 Union Nat. Bank v. Winsor, 101-470,
112+999.
15 Arkofsky v. State Sav. Bank, 91-440,
98+326.

67-172, 69+813 (insolvency of depoaitor—
right of bank to set off loan against de
posit): Sweetser v. People’s Bank, 69
196, 71+934 (id.); Becker v. Seymour, 71
394, 73+l096 (pledge of deposit0r’s note—
setoff by maker); Habegger v. First Nat.
Bank, 9-1-445, 103+216 (deposit in bank

not a transfer of property within bank
ruptcy act of 1R98—bank may apply depos
it upon dcbt due from insolvent—waiver

of right of setotf by delay); Douglas 1.
First Nat. Bank, 17-35(18)

(A kept an

16 Branch v. Dawson, 36-193, 30+545. See
Murphy v. Bordwell, 83-54, 85+915.
17 Douglas v. First Nat. Bank, 17-35(18).

account in name of B—bank supposed ac
count belonged to B—right of bank to
charge account with overdue note of B held

15 Balch v. Wilson, 25-299 (setotf against
receiver of insolvent bank); Tripp v. N.
W. Nat. Bank, 45-383, 48+4 (application
of deposit to note 'due bank—securing a.

by bank).
1" Branch v. Dawson, 33-399, 23+552.
'~'" R. L. 1905 § 5118; Baxter v. Coughlin.
70-1, 72+’/'97 (complaint held to state a
cause of action); Id., 80-322, 83+190
(knowledge of director question for jury—

preference over other creditors); St. Paul

etc. Co. v. Leek. 57-87, 58+826 (right to
set oﬂ’ certiﬁcate of deposit); Fitzgerald

all otiicers not necessarily on same footing

v. State Bank, 64-469, 67+361 (estoppel to
set 011‘ claims); Stolze v. Bank of Minn.,

as to knowledge).
_
21 R. L. 1905 § 5118; State v. Smith, 62
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COLLECTIONS

791. Liability for default of subagent-A bank collecting commercial
paper through a correspondent at another place, is liable for the default of the
correspondent, the latter being deemed the subagent of the forwarding bank.22
792. Negligence in selecting subagent—For the purpose of collecting a
cl1eck or draft deposited or left for collection, a bank must employ a suitable
subagent, if an agent is necessary.

It must not transmit checks or drafts di

rectly to the bank or party by whom payment is to be made. No party upon
whom rests the obligation to pay upon presentation can be deemed a suitable
agent, in contemplation of law, to enforce, on behalf of another, a claim against
itself. This rule is not affected by notice to a depositor that the bank attempt
ing a collection limits its liability so that it acts as agent only for the depositor,
and in forwarding items for collection is only bound to select agents who are
responsible according to its judgment and means of knowledge, and assumes no
risk or responsibility on account of the omission, negligence, or failure of such
agents.

Nor will an established usage and custom existing among banks to

send checks or drafts payable by other banks, at distant points, to the drawee
directly, and by mail, in case there is no other bank of good standing in the
same town, excuse or justify such a course of procedure.

In case of loss

through the bad conduct of the drawee, the sender of the check or draft must
bear it.23
793. Duty to charge prior parties on dishonor—A bank receiving com;
mercial paper for collection is bound to take the proper steps to charge all the
prior parties thereto in case of its dishonor-—or at least to exercise reasonable
care and diligence to that end. If it neglects to do so, it is liable to the de
positor for the damages actually suffered in consequence. The measure of dam
ages is prima facie the face value of the paper, subject to reduction and mitiga
tion, however, by a showing of insolvency of the persons discharged from liabil
ity, or other facts showing no actual damages."
794. Accounting for collections-Evidence held sufﬁcient to justify a ﬁnd
ing that the defendant bank had properly accounted to plaintiff for the amount
of certain checks which had been collected by it through a clearing house, which
amount undoubtedly had been received in cash from the bank by an employee
of the plaintiff, who assumed to have authority to receive the money.25
540, 64+-1022 (under the Penal Code § 467
the oﬁ’ence was a misdcmeanor—effect of

repeal of section 467 by Laws 1895, c. 219
on pending prosecution-—complaint under
section 467 held sufficient); State v. Cle
ments, 82-434, 85+229 (immaterial in what
capacity defendant was connected with
bank—liability of former partner after
sham dissolution—-meaning of insolvency
within statute); State v. Leland, 91-321,

98+92 (title of Laws 1895 c. 219 held suﬂ‘i
cient—purpose of act—meaning of ‘ ‘ bank’ ’
—“unsafe” means the same as insolv
ent) ; State v. Quackenbush, 98-515, 108+
953 (indictment held suﬁicient—intent to
defraud
depositor
unnecessary—a.ctual
knowledge of insolvency unneccssary—pre

Bumption of knowledge); State v. Strait,
99-327, 109+59S (evidence held insuﬂicient
to show that defendant “voluntarily, know
ingly, or negligently received the money, or
permitted it to be received as a. deposit’ '
evidence held suﬂicient to show that defend

ant knew or had reason to know that the

bank was inso1vent—presumption of know
ledge).

See State v. Ames, 91-365. 377,

98+190

(receiving money from different

persons distinct oﬁences); State v. Drew,
124+1091 (charge as to knowledge of in

solvency held erroneous).
22 Streissguth v. Nat. G. A. Bank. 43-50.
444-797; Johnson v. Dun, 75-533, 538, 78+
98; Fort Dearborn Nat. Bank v. Security
Bank, 87-81, 91+257.
'23 Mpls. S. & D. Co. v. Met. Bank, 76-136,
78+980. See Plover Sav. Bank v. Moodie
110+(Iowa)29; 19 Harv. L. Rev. 464. .

24 Fort Dcarborn Nat. Bank v. Security
Bank, 87-81, 91+257; West v. St. P. Nat.

Bank. 54-466, 56+54; Jagger v. Nat. G. A.
Bank, 53-386, 55+-545; Borup v. Nininger,
5-523 (417); Nininger v. Knox, 8-140
(110).
2-4 Scanlon v. Germania Bank, 90-478, 97+
380.
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STOCKHOLDERS ’ LIABILITY

795. Nature and extent—-Statutcs—-The liability of stockholders is con
tractual and several.26 It sustains the relation of surety for the corporate
debts. It is not a corporate asset enforceable by the corporation, but goes di
rectly to the creditors. It can be enforced only for the beneﬁt of the creditors
and then only to the extent of paying the corporate debts unpaid after the cor
porate assets have been exhausted." It extends to debts incurred by the corpo
-ration before the stockholder acquired his stock."

796. Constitutional provisions—The double liability prescribed by section
13 of article 9 of the constitution, applies only to banks of issue.“ The single
liability prescribed by-section 3 of article 10 of the constitution applies to banks
not of issue.‘0
797. Validity and application of statutes—Laws 1895 c. 145, which re
vised the laws relating to banking, has been held constitutional against various

objections.3|

It did not reduce the liability of stockholders upon any obligation

created between its passage and the time it went into effect.

As to such obliga

tions the double liability under the previous law applied.“2 It was applicable
to banks existing and doing business at the time it went into effect.as It was
applicable to certain certiﬁcates of deposit which were renewals of old certiﬁ
cates issued prior to its enactment.“ The provisions of G. S. 1866 c. 33 § 2].
relating to the individual liability of stockholders, applied to stockholders in
all banks organizing under that chapter after its amendment by Laws 1869
c. 85. An enactment which creates and imposes upon the stockholders of a
bank becoming thereafter organized, though not for the purpose of issuing notes
to circulate as currency, an individual liability for the corporate debts of the
bank, is not repugnant to the constitution.“
798. Single liability--Laws 1895 c. 145 reduced the liability from a double
to a single liability." This statutory provision was omitted from the revision
of 1905, but was re-enacted in 1907.31

As regards banks of issue a double lia

bility exists under the constitution,“ but as no banks of issue can now be created
under our statute this constitutional provision is of no practical importance.”
In the case of banks not of issue the liability was double from 1869 to 1895, by
virtue of statute.‘0

Cases are cited below involving the effect of a reorganiza

tion of a bank,“ and of irregular increase of capital stock.‘2 on the liability of
its stockholders.
'
799. Increase of capital st0ck—Prc8umption—Estoppel—\Vhere the cap
ital stock of a corporation is irregularly increased, the holders of the new stock
may be liable on the ground of estoppel to creditors who have become such on
26 Hanson v. Davison, 73-454, 76+254;
Harper v. Carroll, 66-487, 69+610, 1069.

84 Seymour v. Bank of Minn., 79-211, 81+
1059.

27 Mpls. B. (‘-0. v. City Bank, 66-441, 444,
69+331; Hunt v. Roosen, 87-68, 79, 91+
259.

35 Allen v. Walsh, 2.’-543.
M Seymour v. Bank of Minn., 79-211, 81+

2! Olson v. Cook, 57-552, 59+635.
'19 Allen v. \Va1sh, 25-543; International

T. Co. v. Am. L. & T. Co., 62-501, 65+78,
632; Palmer v. Bank of Zumbrota, 72-266,

275, 75+380.
80 International T. Co. v. Am. L. & T. Co.,

62-501. 65+78, 632.
81 Anderson v. Seymour, 70-358, 73+171;
Seymour v. Bank of Minn., 79-211, 81+

1059.
82 Seymour v. Bank of Minn., 79-211, 81+

1059.
38 Anderson v. Seymour, 70-358, 73+171.

1059.
37 Laws 1907 c. 137.
38 Const. art. 9 § 13.
89 See Seymour v. Bank of Minn., 79-211,
81+1059.

40 G. S. 1894 § 2501; Allen v. Walsh, 25
543.
41 Hunt v. Roosen, 87-68, 91+2-59: Willius
v. Mann, 91-494, 98+34l, 867; State v.
Gormania Bank, 106-446, 119+61.
See
§ 766.
42 Palmer v. Bank of Zumbrota, 72-266.
75+380.
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the faith of the new stock. Creditors are presumed to have trusted the bank
on the faith of the increase from the time it was voted.“3
800. Not avoidable by contract—'l‘he stockholders of a corporation cannot
directly or indirectly release themselves, or discharge their liability as such, by
means of agreements with one another or with the corporation.“
801. Stock held as c011ateral—A stockholder who appears on the books as
the absolute owner of stock is liable though he holds it as collateral security.“
802. How enforced—Prior to Laws 1895 c. 145, the liability of stockhold
ers could only be enforced by creditors in an equitable action under G. S. 1894
c. 76.“ It could not be enforced by a receiver of the bank appointed in pro
ceedings uuder chapter 76.“ Laws 1895 c. 145 authorized the receiver ap
pointed thereunder to enforce it.48 From 1895 to 1899 the liability was en
forced by such receiver in an equitable action, governed by the same rules as
actions by creditors for the same purpose authorized by chapter 76.“ At the
present time the procedure is prescribed by R. L. 1905 §§ 31811--3190.50 When
banks were allowed to make assignments for the beneﬁt of creditors under the
insolvency law of 1881 5‘ it was held that the liability of stockholders could not
be enforced in proceedings thereunder.”-’ It may be enforced in the probate
court as a claim against the estate of a decedent.”
803. Liability of transferrer of stock—Statute—The liability of a trans
ferrer of stock is deﬁned by statute and continues for one year after the entry
of the transfer.“ A bona ﬁde transferrer is not liable for debts incurred after
the transfer.“ The liability terminates in a year though there is no transfer
on the books, if the stockholder made a bona ﬁde attempt to secure such trans
fer.“ A transferrer is only secondarily liable during the year, and execution
should not issue against him until an execution against his transferee fails to
respond to execution against him for his liability for the same stock; and in
such a case it is error to enter a judgment which permits the creditors to collect
twice for the same block of stock, once from the transferee, and again from the
transferrer. The liability of such transferrer is secondary only to the liability
of the succeeding holders of the same block of stock, and not secondary to the

liability of all subsequent transferrers of the same or any other stock. While
such transferrer is liable only for his proper share of the indebtedness still ex
isting, which existed at the time he transferred his stock, still he should not
escape liability because this amount has been already collected from others
reached before him in the order of liability. Such transferrer should, as well
as the present stockholders, be allowed the beneﬁt of any dividend realized from
the corporate assets. The amounts collected from each transferrer must be
put into the common fund, and distributed ratably among all the creditors.
43 Id.
H Atwater v. Stromberg, 75-277, 77+963;
Atwater v. Smith, 73-507, 76+253.
"- Harper v. Carroll, 66-487, 69+610, 1069;

State v. Bank of New England, 70-398,
T3+153.

W Allen v. Walsh, 25-543; Harper v. Car
roll, 62-152, 64+145; Mpls. B. Co. v. City
Bank, 66-441, 69+331; Palmer V. Bank of
Znmbrota, 72-266. 281. 75+380; Hanson v.

Davison, 73-454, 76+ 254.
47 Mpls. B. (‘-0. v. City Bank, 66-441, 69+
331.
48 R. L. 1905 § 2998; Mpls. B. Co. v. City
Bank, 66-441, 446, 69+331; Anderson v.
Seymour, 70-358, 73+17l.
4” Ueland v. Haugan. 70-349, 73+169;

Mercantile Nat. Bank v. Macfarlane, 71

497, 500, 74+287.
50 See § 2163.
"1 They are now forbidden by R. L. 1905
§ 2998.
5'2 Olson v. Cook, 57-552, 59+635. See
Walther v. Seven Corners Bank, 58-434,
59+1077; State v. Bank of New England,
55-139, 56+575.
‘*8 Hunt v. Burns, 90-172, 95-+1110.
M R. L. 1905 § 2985; Laws 1907 c. 137;
Hunt v. Seeger, 91-264, 98+91; Hunt v,
Roosen, 87-68, 79, 911-259; State v. Ger

mania Bank, 106-446, 119+61.
"5 Harper v. Carroll, 62-152. 64+14-5; Id.,

66-487, 69+610, 1069.
56 Hunt v. Seeger, 91-264, 98+91.
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Such transferrer cannot be made to contribute either directly or indirectly on
account of debts incurred after he made his transfer, or debts which existed at

that time, and have since been paid.M The statute is one of limitation and the
principles applicable to that subject generally apply."
804. Interest—When the liability was enforced under chapter 76, G. S. 1894,
it was held that interest ran on the liability only from the ﬁling of the de
cision.“
SAVINGS BANKS

805. Statutes regulat:ing—Application—Laws 1867 c. 23 was superseded
by Laws 1875 c. 84, except as to savings banks and associations previously or
ganized.“
806. Not charities—A savings bank has been held not a charity within the
iueaning of a statute for the incorporation of benevolent and charitable so
cieties.M A savings bank has been referred to as having an essentially elec

mosgnary charac-ter."'-'

T

" 8 7. Capital st0ck—Liability of St0ckholders—'l‘he stock of the Minne
sota Savings Association has been held not within the constitutional provisions
imposing a double liability, and the depositors are not creditors having the right
to enforce such a liability."
_ 808. Oﬁicers—Fiduciary relation—The trustees of a savings association
occupy a ﬁduciary relation to its depositors. An agreement by a trustee, for a
consideration moving to himself, to secure the election of another to the oﬁiee of
trustee, constitutes a breach of trust, and is void on grounds of public policy:
and a note given for such a promise is void, being founded on an illegal con
sideration.“

809. Proﬁts belong to depositors-—Trustces are not permitted to have any
interest in the profits. The net proﬁts belong to the depositors."
810. Loans—Real estate security—A foreign savings bank has been held
authorized to make loans on real estate security.“

811. Insolvency—Sale of charter—Au application for an order directing
a receiver of an insolvent savings bank to sell its charter has been held properly
denied."
NATIONAL BANKS

812. Proof of incor-poration—A copy of the organization certiﬁcate of a
national bank, certiﬁed and sealed by the Comptroller of the Treasury, is suffi
cient evidence of the corporate existence of the bank.us
_ ' 813. Expiration of charter—Continued existence—-.-\ national bank, after
the expiration of the time limit of its charter, continues to exist as a person in
law, capable of suing and being sued, until its affairs are completely settled.”
51 Harper v. Carroll, 66-487, 69+610,
1069; Willius v. Mann, 91—494,98+3-11, 867.

51‘ Hunt v. Roosen, 87-68, 91+2-59.
W Palmer v. Bank of Zumbrota, 72-266,

M Dickson v. Kittson, 75-168, 77+820.
0-5 R. L. 1905 §§ 3016, 3025. See State v.

Savings Bank, 102-199, 113+268.
"0 Lebanon Sm‘. Bank v. Hollenbeck. 29

75+380.

322. 13+1-'15.

'10 Richards v. Minn. Sav. Bank, 75-196,
77+822.

67 State v. Savings Bank, 102-199, 113
268.

81 Sheren v. Mendenhall, 23-92. See, upon

6-8 First Nat. Bank v. Kidd, 20—234(2l2)

the general subject, Note 105 Am. St. Rep.

First Nat. Bank v. Loyhed. 28-396, 10+

728.

(12 State v. Savings Bank, 102-199, 113+
268.
85 State v. Savings Bank, 87-4 73, 92+403.

421; First Nat. Bank v. Schmitz, 90-45,

95+-577.
"9 Farmers Nat. Bank v. Backus, 74-264,
77+142.
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814. Power to hold and convey rea.lty—The power of a national bank to
purchase, hold, and convey realty is limited to such as may be necessary for its
immediate accommodation in the transaction of its business, or such as may be
mortgaged to it in good faith by way of security for debts previously con
tractedF°
815. Loaning on realty—The taking, by a national bank, of the stock of a
corporation as collateral security for a loan of money, is not a violation of that
provision of the national banking act, making it unlawful for a national bank

to loan money upon a mortgage of realty, though the property of such corpora
tion consists wholly of realty.H
816. Power to deal in commercial paper—It has been held that a national
bank has no authority to buy and sell commercial paper for proﬁt—to deal in it
otherwise than by discount.’2
817. Ultra vires acts—Who may object—Estoppel-As a general rule
private parties not stockholders cannot object that an act of a national bank is
ultra vires.73 A national bank is never estopped from asserting that its act is
ultra vires.‘H
818. Holding its own stock—A national bank cannot'purchase or hold its
own stock, unless to prevent a loss on a debt previously contracted in good
faitl1."'

819. Usury-Jurisdiction of state courts—State courts have jurisdiction
of actions against national banks to recover the penalty prescribed by the federal
statute for usury.m \Vhere a national bank has received a greater rate of inter
est than is allowed by law, the amount of recovery, under R. S. (U. S.) § 5198,

by the party who has paid the same, is twice the amount of all the interest paid,
and not merely double the excess over the legal rate.77
820. Right to sue—Ei’fect of resolution to wind up—A resolution by vote
of two—thirds of the shareholders of a national bank to go into liquidation and
close, certiﬁed to the comptroller, does not dissolve the corporation, nor aﬁect
its capacity to collect its assets and close its affairs. The appointment by the
shareholders of “trustees” to close the affairs of the bank, the title to its prop
erty not being vested in them, does not atlcct the right of the corporation to
bring suit."3
821. Stockholders—Liability for corporate debts—As against creditors a
person may be estopped from denying ‘that he is a stockholder.70 An action
against a stockholder to recover on his personal liability, under the statute for
corporate debts, is one “arising on contract,” within the meaning of our statute
relating to the publication of summons.“0 The liability of a stockholder sur
vives his death, whether the corporate indebtedness was incurred before or after
7° U. S. R. S. § 5137.

See First Nat.

Bank v. Kidd, 20—234(212); Mpls. T. M.
Co. v. Jones, 95-127, 103+1017.

‘'1 Baldwin v. Canﬁeld, 26-43, 1+261.
12 First Nat. Bank v. Pierson, 24-140. See

Merchants’ Nat. Bank v. Hanson, 33-40,
21+849; Becker's Invest. Agency v. Rea,

63-459, os+a2s.
13 Merchants’ Nat. Bank v. Hanson, 33

85; Id., 95-206, 103+1032; 19 Harv. L.

Rev. 608.
‘'5 Atwater v. Smith, 73-507, 76+253; At

water v. Strornberg, 75-277, 77+963.
7“ Endres v.

First Nat.

Bank,

66-257,

68+1()92; Blankenship v. First Nat. Bank,
66-256, 68+1102.
7'' Watt v. First Nat. Bank, 76-458, 79+
509.

40, 21+849 (overruling First Nat. Bank V.

7* Merchants’ Nat. Bank v. Gaslin, 41

Pierson, 24-140); Hennessy v. St. Paul,
54-219, 55+1123; Mpls. T. M. Co. v. Jones,
95-127, 103+1017.
14 California Bank v. Kennedy, 167 U. S.

552, 43+483.
“"1 Atwater v. Smith, 73-507, 76+2-53; At

362; First Nat. Bank v. Hawkins, 174 U.

S. 364.

See Hunt v. Hauser, 90-282, 96+

water v. Stromberg, 75-277, 77+963.

See

§ 2063.
80 Hencke

v.

Twomcy,

58-550,

60+667.

See McClaine v. Rankin. 197 U. S. ‘I54
(holding liability not contractual).
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his death, and whether the corporation became insolvent before or after his
death. The distributees of a deceased stockholder are liable.In
822. Attachmcnt—Garnishmcnt-—The federal statute prohibits the issu
ance of writs of attachment by state courts, before ﬁnal judgment against na~
tional banks or their property. An attachment and seizure of property made
by virtue of a writ so issued and served, is illegal and void, and no jurisdiction

over the person or property of such a bank is obtained thereby." A national
bank may be garnished.“
823. Insolvcncy—Receiver—When a national bank becomes insolvent and
passes into the hands of a receiver, the respective rights and liabilities then ex
isting between it and its creditors and debtors become ﬁxed, and all its property
and assets thereupon subject, after satisfying the prior claim, if any, of the
government on account of its notes, to disposal and ratable distribution among

all its general creditors, upon the principle of equality.

No subsequent lien

can be created, or right or preference obtained, in respect to any such assets or

property, after the appointment of a receiver."
TRUST COMPANIES

824. Statutory restrictions-—Loans to ofﬁcers—The various restrictions
and obligations which the statutes impose upon trust companies are designed to
safeguard and protect their patrons, and not the beneﬁt of the companies.“
The statute forbids trust companies to make loans to its officers, directors.
agents, or employees, and makes it a criminal olfence for such persons to accept
loans.“
BARBERS—See Sunday, 9062.
BARRATRY-See Champerty and Maintenance, 1416.

BASTARDY
Cross-References
See Costs, 2234.

IN GENERAL

825. Custody and support—At common law the father of an illegitimate
child is not responsible for its support and, as against the mother, is not en~
titled to its custody. The mother is entitled to its custody and is liable for its
support.87
826. Legitimation-—'1‘he writing whereby the father of an illegitimate child
acknowledges himself to be the father of such child, as provided by G. S. 1894
§ 4473 (R. L. 1905 § 3650) need not be made for the express purpose of ac

knowledging the paternity of the child. It is sufficient compliance with the
statute if the acknowledgment be made in any written instrument, collateral
or otherwise, signed by the father in the presence of a competent witness, in
which he clearly and speciﬁcally acknowledges that he is the father of the
child.88
81 Dent v. Matteson, 70-519, 73+4l6 (at'ﬁrmed, 176 U. S. 521).

108-227, 122+4 (guilty intent inferable
from mere fact of indebtedness); State v.

82 First Nat. Bank v. La Due. 39-115,404
367; Van Reed v. People ’s Nat. Bank, 198

Barnes, 108-230, 122+1l (indictment sus
tained).

U. S. 554.
sa Earle v. Penn., 178 U. S. 449.
'14 Balch v. Wilson, 25-299.
B-5 St. Paul T. (70. v. Strong, 85-1, 88+256.
80 R. L. 1905 § 3045; State v. Barnes.

81 Olson v. Johnson, 23-301; State v. Nes
taval. 72-415, 75+’/'25, State v. Hausewe
dull, 94-177, 102+204.
*8 Pederson v. Christotferson, 97-491, 106+
958.
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PROCEEDINGS TO CHARGE FATHER

827. General nature of proceedings—-At l'OIllll1OD law the father of a bas
tard was in no way responsible for its support and as against the mother was not

entitled to its custody. The mother was bound to support it and was entitled
to its custody.“u 'l‘he object of the bastard-y act is not to punish the father for
begetting a bastard, but to impose on him a duty to care for the child; to pre
vent the child becomingr a public charge; and to protect and beneﬁt the
mother."“ The proceeding is anomalous, partaking of the nature of both a civil
and a criminal proceeding. It is not strictly a criminal proceeding, yet it is
quasi criminal."1
828. Statute constitutional—'l‘he statute does not infringe the constitu
tional provision against imprisonment for debt, or the provision for indictment
by grand jury.92
829. Scope of proceeding—The justice has no power either to acquit or con
vict.

The proceedings before him are‘ analogous to examinations in criminal

cases, with the view to commitment or discharge on bail, the only power of the
justice being to ascertain whether there is probable cause to believe that the de
fendant is the father of the child, and if so to require him to enter into a recog

nizance to answer the complaint at the next term of the district court which
alone has jurisdiction to try and determine the case.”
830. Informalities disregarded-The omission of a justice to entitle the
proceedings in his docket properly, and an informality in a verdict, have been
disregarded as immaterial.“

831. Sufﬁciency of warrant—' ‘he warrant need not set forth with particu
larity the facts contained in the complaint."
832. Discharge on bond—'1‘he discharge on bond, authorized by G. S. 1894
§ 2041 (R. L. 1905 § 1569), is the only one which can be recognized as a full
discharge.06

833. Release from bond—The father is not entitled to be released from a
bond to support the child simply because the mother neglects it."7
834. Comp1aint—A complaint has been held suﬁicient though it did not
state the time and place."8 A complaint substantially in the language of the
statute has been sustained." An allegation that the child “is a bastard” im
plies that it is alive at the time of the complaint.1 The date of the sexual inter
course resulting in pregnancy need not be stated.2 In the district court the
trial proceeds on the complaint ﬁled in the justice court, but the defendant does
not waive a valid objection to the complaint because taken for the ﬁrst time in
the district court. If the complaint is indeﬁnite it may be made more deﬁnite
in the district court.3
835. Variance—'l‘he state need not prove the sexual intercourse as of the
exact date alleged,‘ unless the complainant testiﬁes that she never had inter
course with the defendant except on that date.5
89 State v. Nestaval. 72-415, 75+725; Ol

"5 State v. Klitzke, 46-343, 49+54.

son v. Johnson, 23-301; State v. Hausewe

"6 State v. Dougher, 47-436, 50+475.

dell, 94-177, 102+2o4.

1" Olson v. Johnson, 23-301.
“B State v. Brathovde, 81-501, 84+340.
"9 State v. Snare, 29-132, 124-347; State

W State v. Becht, 23-1; State v. Snure.
29-132, 12+347: State v. Zeitler, 35-238.
28+501.

q1Id.; State v. Nichols, 29-357, 13+15-3;
State v. Brathovde. 81-501, 8-H340; State
v. Wenz, 4]-196, 42+933.
92 State v. Becht, 23-1.
‘*3 State v. Linton, 42-32, 43+571.
N State v. Snure, 29-132, 12+347.

v. Smith. 47-475, 50+-605.
I State v.
'-’ State v.
Brathovde,
3 State v.
4 State v.
5 State v.

Snure, 29-132, 12+347.
Smith, 47-475, 504-605; State v.
81-501, 84+340.
Brathovde, 81-501, 84+340.
Smith, 47-475, 50+605.
Ryan, 78-218, 80+962.
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836. Burden of proof—The state has the burden of proving its case by a fair
preponderance of the evidence.6 On an issue of marriage it has been held that
the burden was on the state to prove that'the child was born out of lawful Wed
lock.7

837. Degree of proof required—A conviction may be had on a. fair pre
ponderance of the evidence. The charge need not be proved beyond a reason
able doubt.B
838. Corroboration unnecessary—A conviction may be had on the uncor
roborated testimony of the complainant.’
839. Evidence~—Adrnissibility—'l‘he relations existing between the parties
about the time the child must have been begotten may be proved. Sexual in
tercourse between the parties at other times than alleged in the complaint, but
within the time the child might have been begotten, may be proved.10 Where
the defendant on the stand denies that he had intercourse with the complain
ant at the time alleged and testified to by her, he may be required on cross
examination to answer whether he had such intercourse at another time.“ The
complainant may testify as to whether the child was begotten at the time of I
certain intercourse in evidence.‘2 When the testimony introduced before the
justice is read to the jury it may be controverted by oral testimony.“ When the
complainant testifies that she was never married to the defendant it is compe
tent, on cross-examination, to show a course of conduct on her part and declara
tions inconsistent with such testimony.“ Declarations of the complainant, out
of court and not on oath, that the defendant is the father of the child, are inad

missible." Evidence that the complainant had intercourse with other men
about the time alleged is admissible.N Where the complainant testiﬁed that
she had been menstruating, with more or less flow, for two days before the in
tercourse and that the condition continued for two days afterwards, experts were
allowed to testify on behalf of defendant that it was highly improbable that
pregnancy should occur under such conditions.11
840. Evidence-—Suﬂiciency—Cases are cited below holding evidence suffi
cient,18 or insuﬁicient 1” to justify a conviction.
841. Testimony of complainant—Reduction to writing—'l‘he statute re
quires the testimony of the complainant and other witnesses before the justice
to be reduced to writing. This provision is not jurisdictional. It is for the
beneﬁt of the defendant. and he niay waive it. either expressly or by conduct.20
842. Tria1—Oath to jury—Argurnent of counsel—'l‘he county attorney
may comment on the failure of the defendant to take the stand.21 He cannot
call attention to a supposed resemblance between the child and the defendant, at
least if the child is very young.” The oath to be administered to the jury is
the one provided for civil actions gzem-rally.23
843. Release as a defence—.»\ release of the defendant by the complainant
is not a bar.“ The statute does not aut.hori7.e the county board to settle and re
lease the mother’s interest in such a case without her consent.“
°State v. McCullough, 102-419. 1l3+1059.

" State v. Worthingham, 23-528.

W See State v. Eiehmiller. 35-240, 28+503.
17 State v. Ryan, 79-218, Q0+962.

8State v. Nichols, 29-357. 137153; State

1” State v. Veek, 80-221, 83+141; State v.

v. Eichmiller, 35-240, ssmos; State v.

Snore, 29-132. ]2+347; State v. Brathovde.

81-501, 844.340; State v. Klitzke. 46-343.

Wenz, 41-196, 42+933.

9State v. Nichols, 29-357, l3+153: State
v. Wenz, 41-196, 42+933.

See State v. Mc

Cullough, 102-419, 113+1059,
10
11
12
19

State
State
State
State

v.
v.
V.
v.

Smith, 47-475, 50+60-5.
Klitzke, 46-343. 49+54.
Snare, 29-132, 12+347.
Klitzke, 46-343, 49454.

14 State v. Worthingham, 23-529.
15 State v. Spencer, 73-101, 75+893.

49454.

19 State v. l\tcCullough. 102-419, 113+1059_
9'‘
21
'-'2
'-‘-3
24
25

State
State
State
State
State
State

v.
v.
v.
v.
v.
v.

(‘harlton_ lﬁl-535, 111+733.
Snurc, 29-132, l2+347.
Brathovde, 81-501, 84+340.
Worthingham, 23-528.
Dougher, 47-436, 50+475.
Hausewedell. 94-177, ]02+204.
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844. Marriage as a defence—Direet proof of marriage is not necessary.
Every presumption will be indulged in favor of matrimony and legitimacy
rather than concubinage and bastardy.20
845. Period of gestation—Instructions-—Where the undisputed evidence
was that the child was fully developed at its birth, it was held that the defendant
was entitled to an instruction that it must have been begotten more than two
hundred and thirty-five days before that date.“
846. Intercourse with other men—lnstructions—\Vhere the evidence
tended to prove that the complainant had intercourse with another man at or
about the time the child must have been begotten, and about the time she testi
ﬁed to having intercourse with the defendant, the defendant was held entitled
to an instruction that even if he had intercourse with complainant, as alleged,
yet unless the jury found, from a preponderance of evidence, that such inter
course resulted in pregnancy, they must ﬁnd the defendant not guilty."
847. Credibilty of complainant and defendant—Instructions-—It is error
for the court to charge that, “so far as the pecuniary interest in the result of
this suit is concerned, the complainant and the defendant are not equal, the
defendant having a direct pecuniary interest in it, and the complainant having
none.” 2° An instruction to the effect that it it to be presumed that the com
plainant testiﬁes truly is erroneous.30
848. Date of intercourse~—Instructi0ns-Where the complainant testiﬁed
that the intercourse occurred on a particular, day, and positively denied having
had intercourse with the defendant on any other day, it was held error not_ to

charge that the jury must acquit the defendant unless they found the inter
course to have occurred on that day.31
,
849. Complainant a prostitute/—Instructions—It has been held proper, in
view of the evidence in a case, for the court to caution the jury not hastily to
arrive at the conclusion that the complainant was a prostitute.”
850. ]udgment—Relief allowable—A reasonable allowance may be made
for the past as well as the future support and maintenance of the child, includ
ing the lying-in expenses, to be paid the mother or for her use, when not paid or
incurred by the public.“ A judgment requiring the defendant to pay for main
tenance a given sum per year, without limitation of time, is not erroneous. It
is subject to the future order of the court discontinuing the payments on a show
ing that maintenance is no longer necessary.84 The court may take into con
sideration any payments voluntarily made by the defendant to the complain
ant.as The judgment is binding upon the father though the mother abandons
the child.30 It is not admissible against the accused in a subsequent prosecution
for seduction.“7
851. Discharge not a bar—A discharge by one justice is not a bar to fresh
proceedings before another justice."8

852. Appeal—Certi.orari—Habeas corpus-—An appeal from the district
court to the supreme court is to be effected in the same manner as in ordinary
civil actions.“ But a judgment in bastardy proceedings is not within G. S.
1894 § 6143 (R. L. 1905 ,8 4368) providing for a supersedeas bond.‘o An
order, made under G. S. 1894 § 2046 (R. L. 1905 § 1574), denying the defend
'-‘B State v. Worthingha1n. 23-528; Fox v.

Burke, 31-319, 17+861.

Nestaval, 72-415, 75+725; State v. Hanse

wedell, 94-177, 102+204.

2" State v. Allrick, 61-415. 63+1085.

34 State v. Eichmiller, 35-240. 28+5(I3.

28 Id.

35 State v. Dougher, 47-436, 50+475.

2° State v. Nestaval, 72-415. 75+725.

3“ Olson v. Johnson, 23-301.

3° State v. Halverson, 103-265, 114+957'.

3'' State v. Wenz, 41-196. 42+933.

1" State V. Ryan, 78-218. 80+962.

33 State v. Linton, 42-32, 43+571.

3'1 State v. Eiehmiller_ 35-240. 28+-303.

39 State v. Klitzke, 46-343, 49+54.

-13 State v. Zeitler, 35-238, 28+501; State
v. Eichm-iller, 35-240, 29 ».’»O.‘l; State v.

40 State v. Allrick, 63-328, 65+639.
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ant’s application for discharge, is appealable and hence cannot be reviewed by
certiorari."

A discharge of a defendant by a justice for want of probable cause

cannot be reviewed by certiorari.‘2

An order on an application for discharge

under G. S. 1894 § 2046 (R. L. 1905 § 1574), cannot be reviewed by habeas
corpus.“

BAWDY I-IOUSE—See Disorderly House.
BEAST—See note 44.
BEASTS DOING DAMAGE—h'ee .\nimal.~z 277.
BELIEF—See Evidence, 3231.
BELT SHIFTERS—See Master and Servant, 5897.
BENEFICIAL ASSOCIATIONS—See Insurance, 4818; Exemptions,
3692.
BENEFIT OF CLERGY—See Criminal Law, 2445.

BENEVOLENT—See note 45.
BENEVOLENT SOCIETY—See note 46.

BEQUEATI-I—'l‘o give property to another by will.
sonal property to another by will."

Strictly to give per

BEQUESTS—See Wills, 10275.
BEST AND SECONDARY EVIDENCE—-See Evidence, 3263.

BET—See Wagers.
BEYOND SEA—See note 48.
BICYCLE PATHS—See Roads, 8487.

BICYCLES—See Highways, 4172.
BIDS—See Contracts, 1745, 1843.
H State v. Dist. Ct., 79-27, 81+536.
*2 State v. Linton, 42-32, 43+571.
“ State v. Matter, 78-377, 81+9.
“ U. S. v. Gideon, l—292(226).

‘5 Walter v. Hensel, 42-204, 208, 44-+57.

“ State v. Critchett. 37—13, 32+787.
41 Century Dict.; Leighton v. Sheldon, 16
243(:Zl-1).
4" State v. Johnson, 12-476(378, 383).

BIGAMY
853. What constitutes—A void divorce is no defence to a charge of bigamy,

even though the accused relied on its validity in good faith.

A criminal intent,

in fact, is not an essential element of the offence.”

854. Indictment—An indictment in the form of the statute is suﬁicient.
An allegation “that he had a wife then living” will admit proof of the former
marriage and its validity, and it is unnecessary to state the time and place when
and where it was consummated, or the maiden name of the former wife,lm
855. Variance-—An indictment gave the true name and the alias of the
woman married. Proof was made of the marriage under the alias. Failure to
prove the true name was held immaterial.In

856. Proof of marriage—The fact of marriage need not be proved by direct
evidence.‘2

Formerly the rule was otherwise.53

857. Proof that former spouse was living—The state must prove beyond
a reasonable doubt that the former husband or wife was living at the time of
the second marriage, but this need not be done by direct evidence. The state
may rely on the presumption of the continuance of life.“
BILL IN EQUITY—See Creditors’ Suit. _
BILL OF DISCOVERY—See Discovery.
BILL OF EXCEPTIONS—See Cases and Bills of Exceptions, 1367:
Criminal Law. 2496.

BILL OF EXCHANGE—See Bills and Notes.
BILL OF LADING—Sce Carriers, 1304.
BILL OF PARTICULARS—Sec Indictment, 4401; Mechanics’ Liens
6106; Pleading, 7642.

BILL OF REVIEW—Sce New Trial. 7070.
BILL OF SALE-—See Sales.

BILL QUIA TIMET-—See Quieting Title.
BILL RENDERED-See Accounts, 50.
W State v. Armington, 25-29.
50 State v. Armiugton, 25-29. See State
v. Johnson, 12—476(378) (indictment for
polygamy under Pub. St., 1849-1858, c. 96
§§ 2, 3)

M State v. Armington, 25-29.
52 Id.
53 State v. Johnson, 12—476(378).
M State v. Plym, 43-385, 45+-848.

BlLL$ AND NOTES
NATURE AND REQUISITES
Deﬁnition of note, 858.

A form of money, 859.
Must be in writing, 860.
Date-Mistake-—Ante<1ating and postdat
ing, 861.
Must be unconditional, 862.
Certainty in general, 863.
Certainty as to time of payment, 864.
Certainty as to amount, 865.
Payment in money, 866.
Payable out of particular fund, 867.
Sea], 868.
t‘onsideration—Presumption, 869.
Option to declare principal due, 870.
Effect of mortgage, 871.
(‘onditional privilege of caneelation, 872.
Various stipulations in notes construed, 873.
Joint and several, 874.

Blanks improperly ﬁlled by agent, 875.
Note payable to maker ’s order or order of
ﬁctitious person, 876.
Signing in representative capacity, 877.
Delivery, 878.
Conditional delivery, 879.
Collateral agreements, 880.
What constitutes a demand note, 881.

Construction—Uniformity

to

be

Forged
908.

hill—l)octrine of Price v. Neal,

lndorsernents of payment, 909.
Indorsements of payment as evidence, 910.
Uncredited payments—Rights of purchaser,
911.

Discharge-—What

constitutes-Miscellan

eons cases, 912.

PROTEST
Deﬁnition, 913.

Necessity, 914.
Demand and notice excused, 915.
Waiver of demand and notice, 916.
Wrongful protest—Damages, 917.
NOTICE OF DISIIONOR
l\'eccssit_v, 918.
Actual knowledge not a substitute, 919.
Requisitcs, 920.
What law governs, 921.
Who may give, 922.
To agent, 9231.
Several indorsers, 924.
Mailing, 925.

Diligence to learn address, 926.
Notary ‘s instrument of protest, 927.

sought,

882.

Law based on commercial usage, 883.
Negotiability not essential, 884.
What constitutes a bill of exchange, 885.
Instruments held not commercial paper,
886.
ACCEPTANCE OF BILL OF
EXCHANGE

TRANSFERS WITHOUT INDORSE
MENT.
Without delivery, 928.
liy delivery, 929.
By assignment, 930.
Liability of transferrer, 931.
INDORSEMEN T
Deﬁnition, 932.

What constitutes, 887.

What constitutes an indorsement, 933.

Writing, 888.
Who may ar-.cept—For honor, 889.

Must be written, 934.
In blank, 935.
For collection, 936.
Without recourse, 937.

By partner, 890.
Consideration, 891.

Obligation, 892.
Effect as assignment of fund, 893.
Who may sue on acceptance, S94.
Promise to accept, 895.
Unaccepted bill not assignment of fund,
896.
PR ESENTMENT

FOR PAYMENT

Delivery and acceptance, 938.
Consideration, 939.
Obligation to indorse, 940.

Nature of contract and liability assumed,
941.

Same eﬁ'ect as drawing bill, 942.
Indorser surety to preceding parties—Re
lease, 943.
Rights of indorser, 944.

Necessity. 897.
Time, 898.
Place, 899.

Irregular indorsement before payee, 945.
Second indorser, 946.
Who liable as indorsers, 947.

PAYMENT
When due—Days of grace, 900.

By payee, 948.
Non-negotiable note, 949.

Before maturity, 901.
Extension of time, 902.
To whom, 903.

Deﬁnition, 950.

By stranger—Recovery, 904.
Out of funds to be raised, 905.

Estoppel of maker to deny, 906.
Collateral agreement to pay, 907.

BONA

FIDE

PURCHASERS

What is due course of business, 951.
What constitutes “value,” 952.

Good faith—i\’cgligence, 953.
Facts appearing on face of paper, 954.

BILLS AND NOTES
Paper fair on face, 955.
Evidence of good faith, 956.
Rights of bona ﬁde purchasers, 957.
Amount recoverable by bona ﬁde purchaser,

19]

Issued without deposit, 1003.
Transfer without indorsement, 1004.

Consideration for transfer, 1005.
Liability of indorser, 1006.

Necessity of demand—Statute of limita

958.

Notice to agent, 959.
Purchase from indorsee for collection, 960.
Purchaser with notice from innocent holder,
961.
Law and fact, 962.

Held bona ﬁde purchasers, 963.
Held not bona ﬁde purchasers, 964.
OVERDUE PAPER
When paper is overdue, 965.
Not commercial paper, 966.
Subject to what defences and setoﬂs, 967.
Purchaser acquires rights of assignor, 968.

tions, 1007.
Possession as
1008.

evidence

of

indorsement,

Liability of party paid, 1009.
Burden of proof, 1010.
PAROL EVIDENCE
To vary terms of contract, 1011.
To vary indorsement, 1012.
Held admissible, 1013.
DEFENCES
Alteration, 1014.

ACCOMMODATION PAPER
What constitutes, 969.
Corporation paper, 970.
Partnership paper, 971.
Notes secured by mortgage, 972.

1017.

Renewal note—Failure to surrender old
note, 1017a.

Consideration, 973.

Not binding between parties, 974.
Not binding till negotiated—Revocation,
975.
Estoppel, 976.
Parol evidence, 977.
Amount of recovery by pledgee, 978.
Rights of bona ﬁde holders, 979.
Pleading, 980.
CHECKS
Nature, 981.

Extension of payment, 1015.
Failure of consideration, 1016.
Partial want or failure of consideration,

Fraud, 1018.
Fraud in securing signature—~Sta.tute, 1019.
Illegality, 1020.
Want of title, 1021.

Estoppel, 1022.
Mistake, 1023.

Failure of other parties to sign, 1024.
Oﬂicial capacity, 1025.
Stolen note, 1026.

Defggpe arising subsequent to indorsement,

-

l-ltfect as assignment of fund—Liability of
bank to holder, 982.

Breach of warranty, 1028.
Defence requiring an accounting, 1029.

What drawer represents, 983.
Payee must be named, 984.
Presentment—What constitutes, 985.

PROOF OF EXECUTION, INDORSE
MENT AND TITLE

Necessity of presentment and notice of dis
honor, 986.

Time to be presented, 987‘.

Statute—Signatures presumed, 1030.
Possession as evidence of indorsement,
1031.
'

Delivery to wrong person—-Innocent pur
chaser, 988.

In action against indorser, 1032.

Possession as evidence of indorsement, 989.
Presumption of delivery, 990.
Unauthorized delivery, 991.
Partial want or failure of consideration,
992.
Death of maker, 993.
Rona ﬁde holders, 994.

ACTIONS
Parties plaintiﬂ’, 1034.
Parties defendant, 1035.
Complaint, 1036.

Fraud, 995.
Payable to order—-Duty of bank, 996.

Issnes—Evidence admissible under plead
ings, 1038.
Evidence admissible under general denial,

Negligence of bank in paying—Payment
to an unauthorized agent, 997.
Estoppel of bank to deny funds, 998.
Forged checks—Doctrine of Price v. Neal,
999.
Pleading 1000.
CERTIFICATES OF DEPOSIT
Nature, 1001.
Power to issue, 1002.

Possession as evidence of title, 1033.

Answer, 1037.

1039.

Burden of proof, 1040.
Production of note or bill, 1041.
Amount of recovery, 1042.

MISCELLANEOUS
Meaning of “take care of,” 1043.
Unwarranted sale by payee—Remedy 01'
maker, 1044.

Cross-References
See Accord and Satisfaction, 43; Evidence, 3366; Guaranty, 4076; Payment, 7444.

192

BILLS AX!) _\'O'l'ES
‘.\lA'I‘1.'RE AND R1-ZQUISITES

858. Deﬁnition of note—A promissory note is an unconditional promise in
writing for the payment of a certain sum of money.“
859. A form of money—Commercial paper is a form of money.“
860. Must be in writing—'l‘here is no such thing as an oral note.“
861. Date-—Mistake-Antedating and postdating—A note intentionally
postdated or antedated, though a valid contract from the time of its delivery,
will be construed as it reads, for such is the contract. But the date is only pre
sumptive evidence of the time of its execution, and where a note is intended to

bear that date the time of its execution is its true date, and. if wrongly dated
by mistake, the mistake may be corrected. except as to an innocent purchaser or
indorsee, who would be prejudiced by the correction. An indorsee may, how
ever, show the true date of the note. and. if he look it in due course before due.

the defence of want of consideration will not bc u\‘ailable.""‘
862. Must be unconditional—'l‘he promise to pay in a note must be abso
lute, unconditional, and not dependent on any coutingcn('y."“' So the order in a
bill of exchange nmst be for payment ab.~olutcl_v and not contingcntly.°°
863. Certainty in genera.l—A bill or note must be certain as to the amount
to be paid, the time of payment, the person by whom and to whom payable. and
the payment.“ It is of great importance that the rules respecting negotiable
paper should be clear and the whole story of its obligation should appear on its
face.‘32 Bills of exchange are governed by the same rules. with rcspect to cer
tainty in their terms, as notes.“
864. Certainty as to time of payment—'I‘hc time of payment must be cer
tain, without the happening of any contingcuc_v.'“
865. Certainty as to arnount—'l‘hc amount to be paid must be certain and
must not depend upon any (‘011tlI1g011('l(‘.~‘.

'l‘his certainty must continue until

the obligation is discharged.M It is certain when the sum to become absolutely
payable upon it at any given time is as-ertainable upon its face.uli A provision
for current exchange on a place other than the place of payment is not fatal.“7
A provision for exchange and collection clmrgcs is fatal.68 So is a provision for

attorney’s fees.“9 A provision for a definite amount of discount, if payment is
made on or before maturity. is not fatal."° Nor is a provision for a smaller
rate of interest if the note is paid at maturity." A promise to pay a stated
amount, plus or minus a deﬁnite amount or discount, is suﬂ‘icientl_v certain. A
55 Smith v. First S. Bank. 95--196, 104+
369; State v. Greenwood. 76-211, 213, 78+
1042.
M Germania Bank v. Boutell. 60-189, 192,
62+327.
1" State v. Greenwood, 76-211. 213, 78+
1042.
5" Almich v. Downey, 45-460, 48+l97.
5" Third Nat. Bank v. Armstrong. 25-530;

Mast v. Matthews, 30-441, 16+155; Coop
er v. Brcwster. 1-94(73): Stevens v. John
son, 28-172, 9+677; Edwards v. Ramsey.
30-9], l4+272; Deering v. Thom, 29-120,
12+350.
"0 Hillstrom v. Anderson. 46-382, 49+1t~'T.
M Jones v. Radatz, 27-240, (H800.

02 Farwell v. St. Paul 'I‘. Co., 45-495, 498.
48+326.
6-'1 Smith v. First S. Bank, 95-496. 104*
369.

"4 Phelps v. Sargent, 69-118, 71+927. See
Cassidy v. First Nat. Bank. 30-86, I4-+363.
‘"5 Jones v. Radatz. 27-240. (H800,
“'5 Smith v. Crane, 213-1-14, 22+633.

Con

tra, Hastings v. Thompson, 54-184, 55+
968.
"7 Hastings \'. Thompson, 5-1-184, 55+968',
Harris v. Johnston, 54-177. 182, 55+970:
First Nat. Bank v. Slette, 67-425, 69+
1148. See 14 Harv. L. Rev. 154.
63 Smith v. First S. Rank. 95-496, 104
369.
6"Jones v. Radatz. 27-240. 6+S00; Deer
ing v. Thom, 29-120, 12+350; Johnston v.
(dark, 30-308. 15+252. See Harris v. An

ﬁnson, 31-182, 17+274.
7’) Loring v. Anderson, 95-101, 103+722.
71 Smith v. Crane. 33-144. 22+633.
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provision to pay a stated amount, plus or minus an indeﬁnite amount or dis
count, is not."'2

866. Payment in money-The promise must be to pay money. A promise
to pay in “currency” is suﬂicient." A promise to pay in “exchange,” “ or in
bonds,15 is not.

867. Payable out of particular fund—The order for payment in a bill or
note must be general and not out of a particular fund."
868. Seal—A note under seal is not negotiable,77 unless it is the note of a
corporation."

869. Consideration—Presumption—As between the original parties and
holders with notice, a bill or note is not binding unless it is based on a consid
eration." A consideration is presumed 8" and it is presumed that the consider
ation passed from the payee to the maker."1 Want of consideration is not a
defence against bona fide purchasers.82 A maker may be estopped to deny a
consideration.83

It is not incumbent on the maker to prove that he was not

guilty of laches in making the defence of want of consideration.“ A note of
an administrator in his official capacity imports sufficient consideration to bind
him personally."

The consideration of a note supports a guaranty of the note

given at the time of the note.86 An order drawn on a particular fund is not
a note importing consideration.37
870. Option to declare principal due-Where, by the terms of a note, the
principal becomes due and payable at once upon default in payment of the in
terest, without further notice, at the option of the legal holder thereof, the
bringing of an action to recover the principal and interest is a sufficient exercise
of the option.M
H Smith v. Crane, 33-144, 22+633; Lor
ing v. Anderson, 95-101, 103+722; Smith

v. First S. Bank, 95-496, 104+369.
78 Butler v. Paine, 8—324(284).

-

74 First Nat. Bank v. Slette, 67-425, 69+
1148.

"5 Easton ‘V. Hyde, 13-90(83).
W Kelly v. Bronson, 26-359, 4+607; Hill
st-rom v. Anderson, 46-382, 49+187; Con

roy v. Ferree, 68-325, 71+383.
v. St. Paul, 56-150, 574461.

See Griggs

11 Helfer v. Alden, 3-332(232): Brown v.

Jordhal, 32-135, 19+650.
§ 2652.

See R. L. 1905

78 R. L. 1905 § 2740;

Auerbach v. Le

Sucur M. Co., 28-291, 9+799.
7" Dunning v. Pond, 5—302(238); Id., 5

296(234); Ruggles v. Swanwick, 6-526
(365); Rogers v. Stevenson, 16-68(56);
Dorr v. Steichen, 18-26(10); Owsley v.
Greenwood, 18—429(386) ; State v. Torinus,
24-332; Mason v. Campbell, 27-54, 6+-405;
Thompson v. Hanson, 28-484, 11+86; Se

curity Bank v. Bell, 32-409 21+470; Holm
V. Sandberg. 32-427. 21+416; Egan v. Ful
ler. 35-515, 29+313: Osborne v. Dohcrty, 38
430, 38+111; Lundberg v. N. W. E]. Co., 42
37, 43+685; Aultman v. Olson, 43-409, 45+
852; Simpson v. Evans, 44-419, 46+908; A1
rnich v. Downey, 45-460, 48+197; Gotzian v.
Steinkamp, 53-462, 55+602; Wyatt v. Jack

son, 55-87, 56+578; Mitchell v. Chisholm,
57-148, 58+873; Nichols v. Dedrick, 61

513, 63+1110: Turle v. Sargent. 63-211.
—13

65+-349; Cooper v. Hayward, 67-92, 69+
638; Bankers’ Ace. Ins. Co. v. Rogers, 73
12, 75+747; Anderson v. Lee. 73-397, 76+
24; Atwater v. Smith, 73-507, 76+253;
Morrison v. Morse. 75-126, 77+561; Atwat

er v. Stromberg, 75-277, 77+963; Mpls. L.
Co. v. McMillan. 79-287, 82+591; Wilder
mann v. Donnelly, 86-184, 90+366; N. P.

Ry. v. Holmes, 88-389, 93-+606; O’Gara v.
Hansing, 88-401, 93+307; Askegaard v.
Dalen, 93-354. 101-+503; Anderson v. Ny

strom, 103-168, 114-+742; Dowagiac Mfg.
Co. v. Van Valkenburg, 126+119.
8° Hayward v. Grant, 13-165(154) ; Pried
man v. Johnson, 21-12; Pinncy v. King,
21-514; Adams v. Adams, 25-72; Bisbee
v. Torinus, 26-165, 171, 2+168; Nichols v.
Dedrick, 61-513, 63+1110; Enneking v.
Woebkenberg, 88-259, 92+932.
31 Hayward v. Grant, 13—165(154, 159).
B‘-’ Almich

v.

Downey,

45-460,

48+197;

Wildermann v. Donnelly, 86-184, 186, 901
366; Daniels v. Wilson, 21-530.
88 Skordal v. Stanton, 89-511, 95+449.

84Wi1dermann v. Donnelly, 86-184, 90+
366.

5-" Germania Bank v. Michaud, 62-459,
65+70.
86 Osborne v. Gullikson, 64-218, 66+965.
See Rogers v. Stevenson, 16-68(56).
8" Conroy v. Ferree, 68-325, 71+383.

88 St. Paul etc. Co. v. Thomas, 60-140, 61+
1134.
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871. Eﬁect of mortgage-'1‘he negotiability of a note is not impaired by the
fact that it is secured by a mortgage.89
872. Conditional privilege of cancelation—Where, upon the execution of
a note, the payee, as part of the contract, indorsed an agreement upon the note
whereby it was promised and agreed that, in case the maker of the note should
erect a dwelling-house upon the lot therein described on or before a certain date.
the note should be canceled, it was held that the right to cancel the note in this
way was a privilege or option to be exercised within the time limited, and, un
less extended, the privilege would lapse, and the note become absolute.

But a

voluntary extension of the privilege, if acted on within the time thereby limited,
and the terms thereof complied with, will from that time be binding upon the
parties, and be deemed to rest upon a sufficient consideration.‘NJ
873. Various stipulations in notes c0nstrued—A stipulation to pay ex
pcnses of suit; M for attorney’s fees; ” authorizing the holder to declare the
whole amount due on a certain default; ” for an extension.“

874. Joint and several—A note has been construed as joint and several.“
875. Blanks improperly ﬁlled by agent-—If one executes a note with
blanks, and delivers it to another who improperly ﬁlls the blanks, the maker is
liable thereon to bona ﬁde purchascrs.““

876. Note payable to maker’s order or order of ﬁctitious person—By
statute a note payable to the order of the maker, or a ﬁctitious person, and ne
gotiated by the maker without indorsement, has the eilcct of a note payable to
bearer."
877. Signing in representative capacity—To relieve a person signing a
note or bill from personal liability it is not enough to add after his name
“agent,” ” “trustee,” ‘'9 “pres.,” 1 etc.
.
878. Delivery—A note does not become operative until delivery.2 It Il11.1St
pass from the maker to the payee, with the intention on the part of the maker
to transfer the title to the payee, who must accept it with the intention of re
ceiving the title. A manual transfer and acceptance of the instrument are un
necessary.

A constructive delivery is sutlicient, if made with the intention of

transferring the title.8 A delivery contrary to agreement has been held not to
bind a surety.‘ Want of delivery is no defence against a bona ﬁde purchaser; ‘
otherwise, between the parties.° The time of delivery may always be shown by
Iiarol.’
879. Conditional delivery—A note may be delivered to the payee on condi
tion that it shall become operative only on the happening of a future contingent
event. Parol evidence is admissible to prove the agreement.’ An answer al
leging a conditional delivery has been held to state a defence.‘
8" Blumonthal v. Jassoy, 29-177, 12+517.
9" Stout v. Watson, 45-454, 48+195.

°l Pinney v. Jorgenson, 27-26, 6+376.
92 Campbell v. Worman, 58-561, 60+668;
Johnston v. Clark, 30-308, 15+252.

9-3 Lanpher v. Barnum, 57-172, 58+988;

1B1-unswick etc. Co. v. Boutell, 45-21,
47+261.

2 Stein v. Passmore, 25-256.
aEnneking v. Woebkenbcrg. 88-259, 92+
932; Streissguth v. Kroll. 86-325, 90-l-577.

4Wager v. Brooks, 37-392, 34+745.

St. Paul etc. Co. v. Thomas, 60-140, 61+

5Kinyon v. Wohlford, 17—239(2l5).

1134.
94 Chapin v. Murphy. 5-474(383).

6 Ruggles v. Swanwick, 6—526(365).
7 Dennis v. Jackson, 57-286, 59+198.

95 Wolford v. Bowen, 57-267, 594-195.

N First Nat. Bank v. Compo-Board Mfg.
Co., 61-274, 63+73l.
M R. L. 1905 § 2745; Security Bank v.

Lucas, 69-46, 71+822.
M Fowler v. Atkinson, 6-578(412).
"9 Bringham v. Stewart, 13-106(96).

8 Smith

v.

Mussetter, 58-159,

59+995;

Merchants’ E. Bank v. Luckow, 37-542.
3-'3+434; Shove v. Martine, 85-29, 33, 88+
254, 412.

See German etc. Bank v. Peo

ple’s etc. Co., 63-12, 65-1-90.
9 Allen v. Swenson, 53-133. 54+1065.
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880. Collateral agreernents—A contemporaneous written agreement may
be considered and construed in connection with a note and may control the
effect of the same as between the parties.“ Instruments executed at the same
time, by the same parties, for the same purpose, and in the course of the same
transaction, are, in the eye of the law, one instrument, and will be read and con

strued together, as if they were as much one in form as they are in substance.H
881. What constitutes a demand no-te—If a note when delivered is by its

date overdue it is deemed a demand note.“
882. Construction-Uniformity to be sought—The doctrine of negotia
bility is not to be extended.13 Commercial usage should control.H The rul
ings of the federal courts should be followed by the state courts in the interest
of uniformity.15 The rules governing commercial paper are not to be relaxed
to meet hard cases.W
V
883. Law based on commercial usagc—The law of negotiable paper is
based on commercial usage."

884. Negotiability not essential-—An instrument may be a promissory note
though it is not negotiable.“
885. What constitutes a bill of exchange—It is essential to a bill of ex
change that it be for a sum certain, payable in money absolutely, and not con
tingently or out of a particular fund, but generally. An order directing the
payment of money out of the funds of the drawer in the hands of the drawee
is not a bill of exchange. An order for the payment of a sum certain to a third
person is none the less a bill of exchange because it shows on what account it is
to be applied, or the consideration which has been received. An order direct
ing the drawee to pay to payee or order “the two hundred and ﬁfty dollars due
us by you on account of cash paid for repairing engine, and this will be receipt
in full of all demands of us,” has been held a bill of exchange.“ A draft for
money drawn on a bank, payable at a day subsequent to its date and subsequent
to the date of its issue, is a bill of exchange.20 A time check given to an em
ployee has been held not a bill of exchange.‘1
886. Instruments held not commercial paper—The following have been
held not commercial paper: an order on a city treasurer; 22 a time check given
to an employee; 23 a warehouseman’s receipt; " a bill of lading; 2“ a written
agreement to cut and split rails and deliver them to bearer.2°
ACCEPTANCE OF BILL OF EXCHANGE

887. What constitutes—The words “payable the 15th day of May. 1883,”
written and signed by the drawer on a bill, have been held a qualiﬁed accept
ance. The word “except,” so written and signed, has been held an acceptance.17
10 Lebanon S. Bank v. Penney, 44-214.
46-+331;

13 Smith v. First State Bank. 95-496,104+

Myrick v. Purcell, 95-133, 103+902; Westacott v. Handley, 109-452, 124+226.
ll Myrick v. Purcell, 95-133, 103+902.
12 Almich v. Downey, 45-460, 48+197.
13 Hastings v. Thompson, 54-184, 189, 55+
968; Oster v. Mickley, 35-245, 28+710.
H Ward v. Hackett, 30-150, 154, 144-578;

369.
11> Hillstrom v. Anderson, 46-382, 49+187.
20 Harrison v. N-icollet Nat. Bank, 41-488,
43+336.
21 Citizens 8. Bank v. Bonnes, 76-45, 78+
875.
22 King v. Carroll, 74-470, 77+409.

v.

Ryan.

11 Hastings v. Thompson, 54-184, 55+968.

58-91, 59+974;

Hastings

Ryan v.

Thompson, 54-184, 55+968;

Harrison v. Nicollet Nat. Bank, 41-488,

23 Citizens S. Bank v. Bonnes. 76-45, 78+

875.

491, 43+336.
1-'1 Roscmond v. Graham, 54-323, 329, 56+

24 See § 10145.
25 See § 1308.

38; Nat. Bank Com. v. Chi. etc. Ry., 44-

26 Spencer v. Woodbury, 1-105(82).

224. 235, 46+560.

'27 Vanstrum v. Liljengren, 37-191, 38+

1" Daniels v. Wilson, 21-530.

555.
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888. Writing—By statute the acceptance must be in writing and signed by
the acceptor or his agent.“
889. Who may accept—For honor—No one can accept a bill but the per
son on whom it is drawn, except for honor. A person other than the drawee
may, after presentation, refusal, and protest, accept, for the honor of the

drawer, or any of the indorsers, or of all the parties as he may see fit.”
890. By partner—An acceptance by a partner in his own name of a bill
drawn on the ﬁrm does not bind the ﬁrm.30
891. Consideration—It is no defence to the acceptor that there was no con
sideration as between the drawer and payee. If an acceptance is given to the
payee in consideration of his agreement to make certain payments, his default
will not be a failure of consideration so long as he remains liable.n
892. Obligation—An acceptor admits the possession of funds of the drawer
applicable to the payment of the bill and assumes an absolute obligation to
make such payment. He becomes the principal debtor as respects the holder
of the accepted bill.‘2
893. Effect as assignment of fund—If a bill is accepted, whether it is
drawn on general funds or a speciﬁc fund, it amounts to an assignment of the
fund. The acceptor, by his acceptance, binds and appropriates the fund for
the use of the holder of the bill.M
894. Who may sue on acceptance—A payee for collection may sue the ac
ceptor."

895. Promise to accept—A promise in writing to accept a bill of exchange,
made within a reasonable time before it is drawn, will amount to an acceptance
of the bill in favor of a person to whom the promise is communicated, and who
also takes the bill for a valuable consideration, on the faith and credit of the

promise. It is not essential that the written promise to accept be shown or ex
hibited to a person who takes the bill relying upon its existence; but, if he
chooses to act without personally inspecting the promise in writing, he is held

to have such information as he would have acquired by reading the same.‘5
896. Unaccepted bill not assignment of fraud—A bill or draft payable
generally, and not out of any particular fund or debt, does not, before accept
ance, operate as an assignment to the holder, of a debt due from the drawec to

the drawer.”
PRESENTMENT FOR PAYMENT

897. Necessity—Due presentment and demand of payment is necessary to
charge an ordinary indorser ; "' or indorser after maturity; " or a ﬁrm indors
ing the note of one of the partners.” It is unnecessary to charge the acceptor
of a bill; ‘° the maker; “ or a guarantor " of a note; or the indorser of an in

strumenl in the form of a note but not such on account of uncertainty in its
terms."
28 R. L. 1905 § 2742; Heenan v. Nash, 8
407(363).
39 Heenan v. Nash, 8-407(363).
30 Id.
31Vanstrum v. Liljengren, 37-191, 33+
555.
32 Id.

83 Lewis v. Traders’ Bank, 30-134, 14+
587.

-‘H Vanstrum v. Liljengren, 37-191, 33+
555.
.
'85 Woodward v. Griﬂiths, 43-260, 45+433;
Keavy v. Thuett, 47-266, 50+126; Union
Bank V. Shea, 57-180, 58+985;

Bank v. Thuet, 88-364. 93+1.

First S.

M Lewis v. Traders’ Bank, 30-134, 14+
587; Northern T. Co. v. Rogers, 60-208r
62+273.
8'' Herrick v. Baldwin. 17-209(183).
38 Hart v. Eastman. 7-74(50); Moor v.
Folsom, 14-34O(260).
3" Coon v. Pruden, 25-105.

40 Freeman v. Curran, 1-169(144); Balme
v. Wambaugh, 16—116(106).
41 Balme v. Wambaugh, 16-116(106).

41’ Hungerford v. O’Brien, 37-306, 34+161.
4-‘;)Smith v. First S. Bank, 95-496, 104+
36 .
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898. Time—-A bill, note, or check, payable on demand, must be presented for
payment within a reasonable time, having in view ordinary business usages, and
the purposes which paper of the class is intended to subserve.“ For demand
notes and demand certiﬁcates of deposit the statute makes sixty days the limit
of a reasonable time.“
899. P1ace—It is presumed that the maker resided where the note was made.
If a note is made by a resident who removes from the state before its maturity
and takes up a permanent residence elsewhere, it may be presented for payment
at his last place of residence in this state.“ 'l‘o charge the maker of a note or
acceptor of a bill, it is unnecessary to make a demand at the place speciﬁed.
The effect of a failure to make such demand is only to release the maker or ac
ceptor from damages, if ready at the appointed place to pay and there is no one
there to receive the money."
PAYMENT

900. When due—Days of grace—According to the law merchant if a bill
or note, without grace, fell due on a legal holiday, it was not payable until the
next day; if with grace, it was payable the day preceding, and if the ﬁrst or
second day of grace was a holiday it was nevertheless counted as one of the days
of grace. According to the Civil Code of Dakota territory a note on its face
payable on Sunday, but entitled to grace, is due on the following Wednesday.“
The time of the maturity of a note is unaffected by a default in a collateral
mortgage.“ If the maker of a note executes a chattel mortgage to secure it, he
is, in the absence of a demand, entitled to the whole of the business hours of

the last day of grace to pay the note:"°
901. Before maturity-—A payment to the payee before maturity will not
prejudice the right of a bona ﬁde holder to recover at maturity.M

902. Extension of time—An agreement for an extension may be implied.
The payment and acceptance of interest in advance on a past-due note by the
act and assent of the holder and maker thereof, constitute, in the absence of any

contrary understanding, an implied contract to extend the time of payment for
the period for which the interest is paid in advance." A promise to pay the
rate of interest speciﬁed in a past-due note until such indeﬁnite time as the
maker can pay the note out of his business is not a legal consideration for a
promise to extend the time of payment of the note." A ﬁnding that there was
an extension has been held not justiﬁed by the evidence.“ Whether an exten
sion given by the holder to the maker was without the consent of the indorser
has been held a question for the jury.“
903. To whom—The mere fact that a bill or note is made payable at a cer
tain place does not of itself confer any agency upon the owner or occupant of
that place to receive payment on behalf of the payee. To create such agency
the paper must be indorsed to or lodged with him for collection.“ A payment
before maturity to one holding a note for the payee, and claiming authority to
receive it, has been held unauthorized." Possession of a note payable to bearer
44 La Due v. First Nat. Bank, 31-33, 16+
426; Hart v. Eastman. 7-74(50); Moor

v. Folsom. 14-340(260).

-'-°Daly v. Proetz, 20-411(363).
-"1Blumenthal v. Jassoy, 29-177, 124-517.
M St. Paul T. Co. v. St. Paul Ch. of Com.,

'5 R. L. 1905 § 2741; Linn v. Rugg, 19
181(145, 159); Mitchell v. Easton, 37-335,

64-439, 67+350; Id., 70-486, 734408.

33+910; Towle v. Starz, 67-370, 69+1098.
46 Herrick v. Baldwin. 17-209(183). See
Salisbury v. Bartleson. 39-365, 40+265.
H Balms v. Wambaugh, 16-116(106) ;

917.

Freeman v. Curran. 1-169(144).
43 Roberts v. Wold, 61-291, 63+739.

293, 48+-1116.

49 White v. Miller. 52-367, 54+736.

53 First S. Bank v. Schatz, 104-425, 116+
54 Marshall & I. Bank v. Child, 76-173.
7S+104S.

-‘I5 Souhegan Nat. Bank v. Boardman, 46
56 Dwight v. Lenz, 75-78, 77+546.
5-" Braithwait: v. Bain, 66-325. 69+-4.
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is suﬂicient to entitle the holder to receive payment.“ If the maker of a note or
bill indorsed in blank, or payable to bearer, in good faith pays the same to the
holder, though after maturity, the payment exonerates the maker from further
liability, though it should turn out that such l1older was not the rightful owner
of the note or bill, or authorized to receive payment.“
904. By stranger—Rccovery—The plaintiff, at the request of the defend
ant, paid for him notes held by third parties. It was held that his remedy was
not an action on the notes, but one for money paid for the defendant's use and
beneﬁt.co
905. Out of funds to be ra.ised—A collateral written agreement between
the parties for payment out of funds to be raised or collected is binding be
tween the parties.01

906. Estoppel of maker to deny—If one buys a note with the knowledge
and consent of the maker, it is no defence for the latter that he had previously
paid the note."2

907. Collateral agreement to pay—An agreement to pay a note at a partic
ular place, made after its maturity, and without any new consideration is void.
It is also void if made before maturity, but in consideration of a part payment
of the note to be n1ade after maturity." A contract to pay with partnership
funds has been sustained.‘H
908. Forged bi11—Doctrine of Price v. Nea1—If a drawee pays a forged
bill to a bona ﬁde holder he cannot recover the amount from such holder.”
The drawer of a bill has been held liable to the payee after payment on a forged

indorsement.“
909. Indorsements of payment—An indorsement of payment on a note is
in the nature of a receipt, and not of a contract, and may be varied or explained
by parol.“ It is no part of the note.“ Its fraudulent erasure by the holder
does not avoid the note.69
910. Indorsements of payment as evidence--By statute an indorsement
of money paid on a note, which appears by evidence dehors the instrument, to
have been made when it was against the interest of the holder to make it, is

prima facie evidence of the facts therein stated.m
911. Uncredited payments-—Rights of purcha.ser—A bank, which pur
chases a note from another bank, paying therefor the face value, with knowledge
of the fact that payments have been made and not credited on the note, can col
lect from the maker of the note only the amount actually due thereon."1
912. Discharge~—What constitutes—Misce1lancous cases-—A note has
been held discharged by a gift thereof to the maker; '2 and by the compromise
and settlement of an action." Matters of account in favor of the maker of a
note and which might be set off against it are not a pa_vmcnt of the note, with
out an agreement express or implied for their application to it." A payment
5! Woodbury v.
Larned, 5-339(271);
Swcet v. Carver County, 16-106(96).
W Sweet v. Carver County, 16—106(96).
0" Powers v. Blethen, 91-339, 97+1056.
M Myrick v. Purcell, 95-133, 103-+902.
61‘ Downer v. Read, 17—493(470).
68 Collcr v. Greenhagen, 3-126(74).
"4 Black v. Oliva, 80-396, 83+386.
M Bernheimer v. Marshall. 2-78(61) ;

Thcopold v. Deike. 76-121, 78+977; Mc
("aﬂ‘er_v v. Bnrkhardt. 97-1, 105+971.
P8 Turrell v. Morgan. 7-36.\‘(290).
See
State v. Monuicr, Q-212(182).
"0 Theopold v. Deikc. 76-121, 78+977.
">12. L. 1905 § 4731; Young v. Perkins,
29-173. ]2t515; Goenen v. Schroeder, 18
6G(51, 60); Atwood v. Lammers, 97-214,
]06+310.

Germania Bank v. Bontell. 60-189, 62+327.
See Scott v. Edes. 3-377(271, 279); 4

Tl Ruse v. First State Bank, 105-323,
117+490.

Harv. L. Rev. 297; 22 Id. 141.
0° Lennon v. Brainard, 36-330, 31+172.

72 Stewart v. Hidden. 13-43(29).
T3 Southwick v. Herring, 82-302. 94+1013.

‘*7 Sears

74 Rugland v. Thmnpson, 48-539, 51+604.

v.

\Vempner,

27-351,

'/‘+362;
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by a stranger, not intended as a discharge, has been held not a discharge." A
surrender of a note to the maker, with an agreement authorizing an action
thereon, has been held not a discharge.Tu A tender has been held insuﬂicient
to effect a discharge?’ A transfer by the payee to a third person for a valu
able consideration, by agreement with the maker, has been held a defence

against the payee and his assignee with notice, in favor of the maker." A sur
render of a note to the maker is prima facie a discharge.79 A note being pay
able at a speciﬁed bank, the mere deposit of money in such bank, to be applied
in payment of the note, does not constitute payment, the note not having been
left there by the holder for collection or payment. The bank receives the
money as the agent of the person depositing it.80 When a note is secured by a
mortgage a discharge of the mortgage does not necessarily discharge the note.81
Cases are cited below involving the sufficiency of evidence to show a discharge."
PROTEST

913. Deﬁnition--Protest includes, in a popular sense, all the steps taken to
ﬁx the liability of a drawer or indorser.ea It is a formal statement in writing
that the described instrument was, on a certain day, presented for payment or
acceptance, and that such payment or acceptance was refused.“
914. Necessity-Protest is unnecessary in the case of notes and inland bills.
All that is necessary to charge indorsers is due demand, non-payment, and due
notice.as
915. Demand and notice excused—It is an excuse that the maker has
taken up a permanent residence out of the state.“ It is not an excuse that the
holder knows that the maker will not pay;‘" or that the maker has ab
sconded ; ‘B or that the maker is insolvent and has removed from the state.“

916. Waiver of demand and notice-Parol evidence is inadmissible to
prove an agreement at the time of the indorsement waiving demand and no

tice.°° A promise to pay. after maturity, by an indorser, or a part payment
thereon by him, with full knowledge of the laches of the holder in respect to
demand and notice of non-payment, is a waiver. If it appears that no demand
was made, the burden is on the plaintiﬁ to show that the indorser had full
knowledge of the laches when he made the promise or payment."1 A waiver
may be made after as well as before maturity and no new consideration is nec
essary. If it is indorsed the language used must be construed so as to carry
out the intention of the parties. If it appears on the face of the instrument
no extrinsic proof that the indorser knew that he had been previously dis
charged is necessary.D2 A clause in a note “the drawers and indorsers jointly
and severally waive presentment for payment, protest, and notice of protest,
75 Fogarty v. Wilson, 30-289, 15+175.
76 Clark v. Butts, 73-361, 764-199.
71 Balmew. Wambaugh, 16—116(1O6).

'18 Nunnemaeker v. Johnson, 38-390, 38+

8ﬁWo1ford v. Andrews, 29-250, 13+167;
King v. Griggs, 82-387, 85+162; Bryant v.
Lord, 19—396(342, 348).
86 Salisbury v. Bartleson, 39-365, 401-265.

351.

See Herrick v. Baldwin, 17—209(183) ; Far

70 Bishop v. Buckeye Pub. Co., 57-219,
58+872.
.
.
8° St. Paul Nat. Bank v. Cannon, 46-95,
48+526.
81Blumenthal v. Jassoy, 29-177. 12+517.
82 Cooper v. Hayward, 79-23, 81+514; Los
v. Seherer, 90-455, 97+123.

well v. St. Paul T. Co., 45-495, 48+326.

53 Wolford v. Andrews, 29-250, 13%-167;

Peabody v. Citizens S. Bank, 98-302, 108+
272.
" Peabody v. Citizens S. Bank, 98-302,
108+272.

W Hart v. Eastman, 7-74(50).
88 Miehaud v. Lagarde, 4-43(21).

-"-1 l“arwell v. St. Paul T. Co., 45-495, 48+
320.

"0 Farwell v. St. Paul T. Co., 45-495, 48+
326; i\-Iichaud v. Lagarde, 4—43(2l).

‘-*1 Amer v. Stoeekele. 76-180, 78+1046;
.\Iartin v. Lennon. 19-67(45, 48).
I"-’ Lockwood v. Bock. 50-142, 524391.
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and non-payment of this note,” binds all indorsers." An indorsement on a
note “for value received I waive notice and protest, and guarantee payment,”
is a waiver of demand and notice.“ The words, “but not to be paid by us in
any event, within one year from date,” have been held not a waiver.” An
agreement for an extension of payment has been held not a waiver.W
917. Wrongful protest—Damages—Where a check is wrongfully pro
tested, the drawer may recover temperate compensatory damages, without alleg
ing and proving special damages. The right. to recover such damages is not
conﬁned to a trader in the restricted sense in which the term is used in the
bankruptcy laws, but extends to any person who is engaged in business and
whose credit is thus necessarily injured."
NOTICE OF DISHONOR

918. Necessity—Notice of dishonor is necessary to charge an ordinary in
dorser; ‘*8 an indorser after maturity or of a non-negotiable note; " or a ﬁrm

indorsing the note of one of the partners.1 It is unnecessary to charge an in
regular indorser; 2 or a guarantor of payment; ' or an indorser of an instru
ment in the form of a note, but not such on account of uncertainty in its terms.‘
919. Actual knowledge not a substitute—-Mere knowledge of the dishonor
of paper is not notice.‘
920. Requisites—A notice of dishonor must come from one who is entitled
to look to the party for payment. and must inform him that the note has been
duly presented for payment ; that it has been dishonored; and that the holder
looks to him for payment.‘
921. What law governs—'l‘he law of the date of service governs."
922. Who may give—Notice must be given by one entitled to look to the
party for payment. It caimot be given by the maker.‘
923. To agent—An agent has been held to have implied authority to receive
notice.9
924. Several indorsers—It is customary to notify all the indorsers, but a
holder is under no obligation to his immediate indorser to notify prior indors
ers or parties. The last indorser becomes liable when he alone is notiﬁed, and
he in turn may ﬁx the liability of prior parties by giving notice to them. This
rule applies to a guarantor.lo
925. Mailing—If the holder of the note and the person to be notiﬁed reside
at different places, the notice must be deposited in the mail not later than the
next day after the demand of payment is made.“ At common law, and form
erly in this state. notice could not be given by mail if the holder and the party
to be charged resided in the same city.12 The statute must be strictly complied
with."
93 Bryant v. Lord, 19-396(3-12).
“ Wolford v. Andrews, 29-250, 13+167.
‘'5 Hart v. Eastman, 7-74(50).

‘Smith v. First 8. Bank, 95-496, 104+
369.
5 Jagger v. Nat. G. A. Bank, 53-386, 55+

96 Michaud v. Lagarde, 4—43(21).

545.

91 Peabody v. Citizens S. Bank, 98-302,
108+272.
98 Herrick v. Baldwin, 17—209(183).
W Hart v. Eastman, 7—74(50); Moor v.

Folsom, 14-340(260).

'

~

ﬁld.
7 Levering v. Washington, 3-323(227).
8 Jagger v. Nat. G. A. Bank, 53-386, 55+
5545.

9 King v. Griggs. s2-387, 85+162.

1 Coon v. Pruden, 25-105.

10 Hungerford v. O ’Brien, 37-306, 34+161.

2 See § 945.

H Crosby v. Patton, 76-40, 78+874.

8 Hungerford v. O'Brien. 37-306. 344-161.
See Brackett v. Rich. 23»-'19-').

1'-‘ Levering v. Washington. 3-323(227);
Kern v. Von Phul. 7—426(34]).

13 Mnrslmll v. Baker, 3-320(224).
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926. Diligence to learn address—If the holder is ignorant of the address
of the party to be notiﬁed he must exercise due diligence to ascertain it—such
diligence as men of business usually exercise when their interests depend upon
correct information.“
927. Notary’s instrument of protest—By statute the instrument of protest
of a notary of this or another state is prima facie evidence of the facts recited.15
A notary’s certiﬁcate, reciting that he “duly notiﬁed the indorser” of a note of
its dishonor, is prima facie evidence that the indorser was actually or personally
served with the proper notice. If it is made to appear that he never in fact re
ceived notice, the holder must show the exercise of such diligence as the law
recognizes as equivalent to actual notice. If the service was in fact made by
mail at the actual or reputed place of residence of the indorser, it should be so
made to appear, either by the notarial certiﬁcate or evidence aliunde." The
due depositing in the postoﬁice, properly directed, postage paid, of notice of
presentment, demand, non-payment, and protest, stands as and for notice to
the indorser, whether the notice be actually received or not; and it is error, for

the purpose of contradicting the notary’s instrument of protest accompanying
the note, to admit evidence of the non-receipt of the notice, not accompanied
with evidence tending to show that the notice was not in fact deposited in the
postoﬂice, as certiﬁed by the notary, and such evidence of non-receipt of the no
tice, standing alone, is incompetent to go to the jury." If the certiﬁcate does
not show prepayment of the postage the fact may be proved aliunde.18 The
certiﬁcate is evidence, though the notary makes no record. A notice properly
folded and addressed is sufficient without an envelope." A statement in a
certiﬁcate that “due notice was put in the postoﬁice” has been held suﬁicient.”
TRANSFERS WITHOUT TNDORSEMENT

928. Without delivery—The title to a note may be transferred without de
livery.21
929. By delivery—A note payable to order may be transferred by mere de
livery without indorsement and the transferee may sue thereon in his own
name. Such a transfer is not in due course and the transferee is not a bona '
ﬁde holder,22 and his possession of the note is not prima facie evidence of title."
A note payable to bearer is assignable by mere delivery and the possession of
the transferee is prima facie evidence of title.“ A note indorsed in blank is
transferable by mere delivery.“ The owner of a note, in which a third party
is named as payee, may maintain an action upon it without indorsement, upon
proof of such ownership by evidence other than the note.26
930. By assignment—An “assignment” means a transfer of the title. It
neither includes or implies becoming in any way a party to the paper, or re
sponsible for the insolvency or default of the maker.27
14 King v. Griggs, 82-387, 85+162.
15R. L. 1905 § 2663; Kern v. Von Phul,
7—426(341); Rogers v. Stevenson, 16-68
(56); Herrick v. Baldwin, 17-209(183);
Bryant v. Lord, 19-396(342, 348); Pea.
borly r. Citizens S. Bank, 98-302, 108+272:
Nelson v. First Nat. Bank, 69 Fed. 798.

M Bettis v. Schreiber, 31-329, 17+863.
17 Wilson v. Richards, 28-337, 9+872;
Roberts v. Wold, 61-291, 63+-739.
18 Rogers v. Stevenson, 16-68(56).

1° Kern v. Von Puhl, 7-426(341).
82° Wilson v. Richards, 28-337, 340, 9+
72.
21 Nininger v. Banning, 7-274(210).

22 Peasa v. Rush, 2—107(89); Foster v.

Berkey, 8—351(310); Tullis v. Fridley, 9
79(6S); White v. Phelps, 14-27(21); Cas

sidy v. First Nat. Bank, 30-86, 14-+363;
Merchants’ Nat. Bank v. Hanson, 33-40,

21+849; Slater v. Foster, 62-150, 64+160;
Fredin v. Richards, 61-490, 631-1031; De
kalb Nat. Bank v. Thompson, 79-151, 81+
765.
=8 See § 1033.
24 Robinson v. Smith, 62-62, 6~l+90. See
§ 1033.

25 Ames v. Smith, 65-304, 67+999.
2" Spreng v. Juni, 109-85, 122+1015.
'-‘T Paine v. Smith, 33 -495, 499, 24-305.
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931. Liability of transferrer—While a transfcrrer without indorsement as
sumes no liability for the payment of a note or bill he warrants to his transferee
that it is in every respect genuine; that it is the valid instrument it purports
to be; that the osensible parties were competent; and that he has good title.“
[NDORSEMENT

932. Deﬁniti0n—Literally the word indorsement means merely to write on
the back ; but technically, as applied to a note, it means a contract to pay on
certain conditions," and a transfer of the title.30
933. What constitutes an ind0rsement—A writing on the back of a note
by its payee, which guarantees the payment of the note at maturity, and waive-:
notice of non-payment and demand, is an indorsement in a commercial sense.
and makes the person to whom it was transferred an indorsee under the law
merchant.81 The payee of a note indorsed it, “for value received I hereby {is
sign and transfer the within note.” This was held an unqualilied indorse
ment.32

934. Must be writtcn—Ex vi termini an indorsement must be in writing.
There is no such thing as an indorsement wholly or partly in parol."
935. In blank—-The usual form of an indorsement is in blank, that is, the

payee or indorsce merely writes his name on the back of the note.“
936. For collcction—An indorsement “for collection" merely makes the in
dorscc agent for the indorser to collect the note. It does not invest him with
title, or authorize him to sue thereon in his own nmnc.3"‘

937. Without recourse—To limit and qualify an indorsement the indorser
must clearly express his intention to exempt himself fro1n future conditional
liability. He must use the phrase "without recourse,” or its equivalents" An
indorsement “without recourse" does not destroy the negotiable character of the
paper.81 An indorser “without recourse” assumes no responsibility for the pay
ment of the note or bill.“ but he warrants that it is in every respect genuine;
that it is the valid instrument it purports to be; that the ostensible parties were
competent; and that he has good title."
938. Delivery and acceptancc—An indorsement is incomplete without a
delivery and acceptance.‘0 An allegation that a note has been "indorsed to” it
person imports that it has been delivered to him.“
939. Consideration-A verbal promise to pay the debt of another, on the
strength of which the credit is given, is a suﬁicient consideration 1'or the promis
or’s subsequent indorscment of a note given for the debt.‘2
See Maine etc. Co. v. Butler, 45-506, 48+
333.
2* Paine v. Smith, 33-495, 499, 241-305;
Brown

v.

Amcs,

59-476.

61+-148.

Sec

Youngberg v. Nelson. 51-172. 53l629;
Crosby v. Wright, 70-251, 73+162.
29 Haas v. Sackett, 40-53, 54, 41+237;

Paine v. Smith, 33-495, 24+305; Bowler v.
Braun, 63-82, 65+12-4.
30 Maine etc. Co. v. Butler, 45-506, 48+
333.
31 Elgin City 13. ('0. v. Zelch, 57-487, 59+
544; Mullen v. Jones, 102-72, 112+]0-18.
32 Maine etc. Co. v. Butler, -15-506, 48+

333.
33 Third Nat. Bank v. Clark, 23 263, 268.
48+333.
1“ Maine etc. Co. v. Butler, 45-506, 508,

3-5 Rock Co. Nat. Bank v. Hollister, 21

385; Third Nut. Bank v. Clark, 23-263;
Merchants’ Nat. Bank v. Hanson, 33-40,
21-I-849. See Jackson v. Sevntson, 79-275,

278, 82+634.
3“ Maine etc. (‘o. v. Butler, -15 506. 48+
,333; Farwell v. St. Paul T. Co. 45-495,
48+32(i.
1" Maine etc. Co. v. Butler, 45-506, 508,
4S+333.

3-8 Yonngbertr \'. Nelson, 51-172, 53+629.
3'9 Youngberg \'. Nelson. 51-172, 53+629;
Brown v. Ames. 59-476. 61+448; Paine v.
Smith, 33-495, 499, 244 30.’).
4° Haas v. Sackett, 40-53. 41+237.
41 Hoag v. Mendenhall, l9-335(289).

42 Rogers v. Stevenson, 16-68(56).
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940. Obligation to indorse-—A contract to transfer notes has been held not
to require an indorsernent.“ I
.
941. Nature of contract and liability assumed—\Vhen the payee or in
dorsee of a note merely writes his name 011 the back of it, the presumption is
that he does it for the purpose of a double contract—a contract of transfer and
a contract of conditional liability. The law implies the two contracts, because,
that being the form in which, by the law merchant the two contracts are entered
into, it presumes the parties intended both.H The mere signature is enough.
The law imports the contract. It matters not what the indorser really in
tended. The law determines his rights and liabilities.“ This contract runs
in favor of all subsequent holders of the note.“ An ordinary indorser engages
to pay the note or bill if the maker, upon proper presentation and demand, does
not, and he is given due notice of the maker’s default." Every indorser of a
note, including an indorser “without recourse,” engages unconditionally that
it is in every respect genuine; that it is the valid instrument it purports to be;
that the ostensible parties were competent; and that he l1as good title to it.“
An indorsement is not merely a transfer of the title, but a fresh and substantive
contract, by which the indorser becomes a party to the bill or note, and liable
for its payment on certain conditions."
942. Same effect as drawing bill—Every indorsement of a note operates.
in legal contemplation, as the drawing of a bill of exchange by the indorser, in
favor of the immediate indorsee. It is an authority to the indorsee to receive
the money due on the note, and an undertaking that it shall be paid to him
upon due presentment.50
943. Indorser surety to preceding parties-—Release—An indorser stands
in the relation of surety to all the preceding parties and his liability is second
ary to theirs. He is released from liability to the holder by anything that
would release an ordinary surety.51
944. Rights of indorser—An indorser is entitled at the maturity of the note
to have it duly presented to the maker, payment duly demanded, and, in case
of non-payment, to receive due notice thereof." He is not entitled to have
prior indorsers notiﬁed of the dishonor.58 An indorser may, at any time after
the note is due, pay the amount to the legal holder and at once proceed to en
force it against the maker, or, in case several judgments have been obtained
against him and the maker, may pay the judgment against himself, take an
assignment of the judgment against the maker and enforce it in his own be
half.M
945. Irregular indorsement before payee—-When one not a party to a note
signs his name in blank on the back thereof before the payee, parol evidence is
admissible to show the circumstances under which the indorsement was made.“
43 Paine v. Smith, 83-495, 244-305.

44 Maine etc. Co. v. Butler, 45-506, 509,

4s+333; Farwell v. St. Paul T. Co., 45-495,
4M326; Paine v. Smith, 33-495, 24-+305.

45 Kern v. Von Phul, 7-426(341, 346);
Moor v. Folsom, 14-340(260, 262); Far
well v. St. Paul T. Co., 45-495, 48+326.
“ Hart v. Eastman, 7-74(50, 52).

47 First Nat. Bank v. Nat. Marine Bank,
20-63(49, 53); Paine v. Smith, 33-495,
498, 24+305; Bowler v. Braun, 63-32. 34,

65+12-1; Martin v. Lennon, 19-67 (45, 48);
Herrick v. Baldwin, 17-209(183); Buck v.
Hutchins, 45-270, 47+8O8.
4" See § 937.

49 Paine v. Smith, 33-495, 248305; Buck
v. Hutchins, 45-270. 4T+80S.

5° Helfer v. Alden, 3—332(232); Bryant
v. Lord, 19-396(342).
51 Willis v. Davis, 3-17(1); Moor v. Fol
som, 14-340(260); Mercantile .\'at. Bank

v. Maefarlane, 71-497. 7-H287; Bishop v.
Buckeye Pub. Co., 57-219. 59H<72.
52 Herrick v. Baldwin, 17-209(]83, 185).
See § 918.
53 Hungerford v. O’Brien, 37-306. 309.
34+161.
54 Folsom v. Carli. 5—333(264).
55 Pierse v. Irvine, 1-369(2T2);

Rey v.

Simpson. l-380(2S2); \\“inslo\v v. Bo_vdcn,
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If such evidence discloses the fact that the indorsement was made before do
livc-ry to the payee, and to give credit to the note, the law imposes the obligation
of an original maker on the person so signing, and evidence of a contempora
neous oral agreement that the obligation was to be other than that of a maker is
inadmissible to vary the agreement implied by law.“ On the other hand, if
such evidence discloses the fact that the indorsement was made after delivery
to the payee the law does not imply any particular agreement or impose any
particular obligation, as between the immediate parties, and parol evidence of
the actual agreement of the parties is admissible. Such evidence may show the
person so signing a maker, surety, guarantor, or indorser.M As regards sub
sequent bona ﬁde holders the obligation of a person so signing after delivery to
the payee is that of an indorser.“ A ﬁnding that an indorsement was made
after delivery to the payee has been sustained.“ The obligation of irregular in
dorsers is joint and several with the obligation of the makers who subscribe.
the note.60
946. Second indorser—If a person not connected with the original consider
ation of a note indorses it, after a prior indorsement by the payee and below his
signature, he assumes the liability if a second indorser, and parol evidence is
inadmissible to vary the legal eifect of the indorsement."
947. Who liable as indorsers—Where, pursuant to a previous written con
tract to “assign” a note, no mode of assigning being indicated, the holder does
so by general “indorsement,” he assumes the usual liabilities of an indorser.‘2
Where, for the purpose of securing a debt due to A from B, C makes a note
payable to the order of B, and B and D indorse the same and the note is de
livered to A, the nominal payee B is an indorser and not a maker. The name
of D being signed under that of B, D is not a maker but a second indorser."
948. By payee—Indorsement by the payee of a note imports a distinct, deﬁ
nite, and certain liability, and parol evidence is inadmissible to make his lia

hility other than that of an indorser.‘H
949. Non-negotiable n0te—The indorsement of a non-negotiable note im
poses on the indorser the same liabilities as an indorsement of a negotiable note,

as regards his immediate indorsee, but not as regards subsequent holders.
Such an indorsement is in effect the drawing of a bill of exchange on the maker
in favor of the indorsee.”

If the instrument is a note in form, but not one in

fact, its indorsement creates no such liability.“
BONA FIDE PURCHASERS

950. Deﬁnit-ion—A bona ﬁde purchaser is one who purchases for value, be
fore maturity, in due course of business, and without notice.“ One who pur
chases a bill before its acceptance, in the ordinary course of business, in good
faith, and for value, is a bona ﬁde holder for value, as against the acceptor.“
08 People’s Bank v. Rockwood, 59-420,

1-383(285); McComb v. Thompson, 2-139

(114); Marienthal v. Taylor, 2-147(123).
56 Id.; Peckham v. Gilman, 7—446(355);
Robinson v. Bartlett, 11-410(302); Pried
man v. Johnson, 21-12; Stein v. Passmore,
25-256; Dennis v. Jackson, 57-286, 59+
198; Elmquist v. Markoe, 45-305, 47+‘.-‘J70;
People’s Bank v. Rockwood, 59-420, 61+
457.
#7 Peterson v. Russell. 62-220, 64+555.
58 Buck v. Hutchins, 45-270, 47+808.

W Joyslin v. Kent, 47-271, 50+1110.
6° Schultz v. Howard. 63-196, 65+363.

‘H Bowler v. Braun, 63- 32, 654124.
02 (‘ollom v. Bixby, 33-50, 2l+855.

61+-$57.

64 Levering v. Washington, 3-323(227);
Coon v. Pruden, 25-105; People ’s Bank v.
Rockwood, 59-420, 423, 61+457; Bowler v.
Braun, 63-32, 65+124; Porter v. Winona
etc. Co.. 78-210, 214, 80+965.
‘*5 Helfer v. Alden, 3—332(232); Hart v.
E-'1stman, 7-74(50).

66 Smith v. First S. Bank, 95-496, 104+
369.
‘=7 See cases under § 963.
6! American etc. Bank v. Gluck, 68-129,
To-1085.
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951. What is due course of business—The expression “usual course of
business” means in accordance with the usages and customs of commercial
transactions.” O11e who takes paper payable to order otherwise than by in
dorsement, as by personal delivery, does not take it, in due course of business.10
The indorsement of a note making it simply payable to the order of A, who has
no personal interest in the transaction, the indorsement really being for the
benefit of B, is not in due course.71 A person entering a ﬁrm and purchasing
an interest in the assets is not a purchaser in due course."2 A purchase of
paper not in the possession of the transferrer is probably not in due course.73
The subject is not one for expert testimony."
952. What constitutes “value”—One is a purchaser for “value” who takes
a note in payment of,"s or as security for,16 an antecedent debt. This rule ap
plies where the antecedent debt is in the form of a contingent liability as in
dorser of discounted paper.’7 A bank, by purchasing or discounting a note
for a depositor and giving him credit for the proceeds on his deposit account.
does not, so long as no part of the deposit is drawn out or the balance of the
account exceeds the amount of the proceeds of the discount, become a bona ﬁde
purchaser of the note for value, so as to be protected against inﬁrmities in the
paper.78 In such a case the bank becomes a bona ﬁde purchaser if the full
amount of the deposit is drawn out, or the deposit account is reduced by the
payment of checks drawn thereon to an amount less than the proceeds of the
discounted note, before it acquires knowledge of inﬁrmities in the paper."
953. Good faith-Negligence—Good faith does not require an absence of
negligence. One may be a bona ﬁde purchaser though he failed to exercise the
care of an ordinarily prudent man. Negligence is merely evidence of bad faith.
The test is good faith and not diligence or negligence. One is an innocent pur
chaser unless he had notice of such facts that a failure to investigate amounted,
under the circumstances, to fraud or bad faith 8°—un1ess the failure to investi

gate was due to a belief or suspicion that an inquiry would disclose a vice in the
paper.81 The rule may be said to resolve itself into a question of honesty or
dishonesty, for guilty knowledge and wilful ignorance alike invoke the result
of bad faith. Bad faith is inferable not alone from negligence, but from a
variety of circumstances.M The good faith in question is the good faith of the
purchaser alone.83 Diﬁerent rules apply as to notice between the parties after
a purchase.“
69 St. Paul G. Co. v. Sandstone, 73-225,

236. 75+1050.
7° Stephens v. Olson, 62-295, 297, 64-+898.
See § 929.
"1 Elias v. Finnegan, 37-144, 33+330.

"First Nat.
113+898.

Bank v.

Busch,

102-365

75 Union Nat. Bank v. Winsor, 101-470,
112+999.

‘'2 Stephens v. Olson, 62-295, 644-898.

"Security Bank v. Petruschke, 101-478.
1121-1000. See First Nat. Bank v. Persall,

‘'3 O’Mnlcahy v. Holley, 28-31, 8+906.
,
7‘ Merchants etc. Bank v. Cross, 65-154,

125+506, 675.
B0 Merchants’ Nat. Bank v. Hanson, 33

67-+1147.

40, 21+849; Merchants’ Nat. Bank v. Mc

" Stevenson v. Hyland, 11-198(128);
Selover v. First Nat. Bank, 77-140, 144,

Neir, 51-123, 53+178; Rosemond v. Gra
ham, 54-323, 330, 564-38; Haugan v. Sun

79+666; Woodworth
112+-1054.

104-65,

wall, 60-367, 371, 624-398; Tourtelot v.
Reed, 62-384, 64-+928; Gale v. Birmingham,

"Becker v. Sandusky City Bank, 1-311
(243); First Nat. Bank v. Bentley, 27-87,
6+422; St. Paul Nat. Bank v. Cannon, 46

64-555, 67+659; Collins v. McDowell, 65
110, 67+845; Drew v. Wheelihan, 75-68;
77+558: Robbins v. Swinburne, 91-491, 98+
331, 867; First Nat. Bank v. Busch, 102

v.

Carroll,

95, 48+526; Rosemond v. Graham, 54-323,
56$38; Bank of Montreal v. Richter, 55

362, 366, 57-I-61; Haugan v. Sunwall, 60
367, 62+398; St. Paul G. Co. v. Sandstone,
73-225, 235, 75+1050; Selover v. First Nat.
Bank, 77-140, 144, 79+666; First Nat.
Bank v. Busch, 102-365, 113-F898; Wood
worth v. Carroll, 104-65, 112%-1054.

365, ]13+898; Pennington
First State Bank, 125+119.

Co.

Bank

B1 Tourtelot v. Reed, 62-384, 64+-928.
82 Drew v. Wheelihan, 75-68, 77+558.
31* Haugan v. Sunwall, 60-367, 621-398.
94 Fuller v. Qucsnel, 63-302, 65+634.
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954. Facts appearing on face of paper—One purchasing negotiable paper
must exercise ordinary prudence in respect to knowledge derived from an in
spcction of the paper.“ One taking paper with overdue interest coupons at
tachcd is not a bona ﬁde purchaser.“ Bank marks and erasures on paper have
been held not to put a purchaser on inquiry." Where the name of the indorsee
has been erased, and the evidence is conclusive that the erasure was a forgery,

and the claim of ownership by the payee is open to question, it is the duty of
prospective purchasers to make reasonable inquiry concerning the title.“
955. Paper fair on face—-The inspection of the paper itself furnishes the
only criterion by \\'hich a stranger to whom it is oiiered can judge of its char
actcr.”9

956. Evidence of good faith—The fact that paper is bought before ma
turity in the usual c0llI‘.'~‘1‘ of business for a valuable consideration is strong evi
dence of good faith."“

957. Rights of bona ﬁde purchasers—-A bona ﬁde purchaser takes free
from defences and equities which might have been asserted against his trans
t'errer.”‘ The rights of a bona ﬁde holder of a bill are the same whether he
ac uired it before or after its acceptance.92

8. Amount recoverable by bona ﬁde purchaser—If the inﬁrmity of a
note is simply a want of consideration, a bona ﬁde purchaser may recover the
full amount of the note, though he purchased for less.”
959. Notice to agent—A bank discounting a note of a corporation has been
held not chargeable with notice from the fact that its cashier who made the dis
count was a stockholder and director of the corporation. To charge‘ a princi
pal the notice of the agent must be actual and not merely constructive.‘H No
tice to an active managing oﬁicer of a bank. given during banking hours at the
usual place of business, is notice to the bank.“
960. Purchase from indorsee for collection—One purchasing from an in
dorsee “for collection” is charged with notice of the rights of the owner.”
961. Purchaser with notice from innocent holder-—-A purchaser with no
tiee from a prior purchaser without notice takes free from equities."
"2. Law and fact—Good faith is a question for the jury," unless the evi
dence is conclusive.M

963. Held bona ﬁde purchasers—Cases are cited below holding persons
bona ﬁde purchasers.‘
85 Stein v. Rheinstrom, 47-476, 50+827;

Commercial Bank v. Maguire, 89-394, 95+
212; Merchants’ Nat. Bank v. Hanson, 33
40, 21+849. See Guilford v. Mpls. etc. Ry.,

"3 Daniels v. Wilson, 21-530.
"4 First Nat. Bank v. Loyhed, 28-396, 10+
421.

95 Second Nat. Bank v. Howe, 40-390, 42+

48-560, 51+658.
N First Nat. Bank v. Scott County, 14

200.

T7(59).

40. 21+849.

8'' Collins v. McDowell. 65-110, 67+845.

See Drew v. Wheelihan, 75-68, 77+5-'38.
89 Mpls. rl‘. M. Co. v. Gilruth, 109-23,
122+-166.

8i'1i‘irat Nat. Bank v. Compo-Board Mfg.

Co., 61-274, 277. e3+1a1.
W Tourtelot v. Reed, 62-384, 386, 64+928;
Plymouth 0. Co. v. Seymour, 67-311, 317,

(59+1079.

See § 1450.

91 Kinyon v. \\"ohlford, 17—239(2l5);
Daniels v. Wilson, 21-530, 532; Mackey v.
Peterson, 29-298, 299, 13+132; Crosby v.

Wright, 70-251, 73+162; Yellow Medicine

Co. Bank v. Tagley, 57-391, 59+4S6.
M American etc. Bank v. (lluck, 68-129.
70+1085.

M Merchants’ Nat. Bank v. Hanson, 33
M Robinson v. Smith, 62-62, 64+90; Dis
patch P. Co. v. Nat. Bank of Com., 109
440, 1241-236.
"8 Yellow Medicine 00. Bank v. Tagley,
57-391, 59+-186; Drew v. Wheelihan, 75
6%, 77+5-58; First Nat. Bank v. Buchan,
79-322. 82+641; Mendenhall v. Ulrich, 94
100, 101+1057; Huntley v. Hutchinson, 91

244, 97+971; Ward v. Johnson, 57-301,
59+189.
99 Mount v. Wells, 76-438, 79+499.

1 First Nat. Bank v. Loyhed, 28-396, 10+
421; Farmers’ etc. Bank v. Hang, 49-553.
52+214; Merchants’ Nat. Bank v. McNeir,
51-123. 534-178; Haugan v. Sunwall. 60

367. 62+398; Robinson v. Smith, 62-62,
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964. Held not bona ﬁde purchasers--Cases are cited below holding persons
not bona fide purchasers.2
OVERDUE PAPER

965. When paper is overdue—A bill payable on demand, which has been
outstanding an unreasonable time without presentment, is overdue, so that a

purchaser takes subject to defences and equities.3 A bill or note payable at a
time certain is overdue as soon as that time has passed, whether payable gen
erally or at a speciﬁed place.‘ . An overdue and unpaid instalment of interest.
known to the indorsee at the time of purchase, dishonors negotiable paper, and
renders it subject, in the hands of the purchaser, to existing defences between
the original parties, the same as an overdue and unpaid instalment of prin
cipal.’’
966. Not commercial paper—-Notes and bills are commercial paper only
when negotiated before maturity.“
967. Subject to what defences and setoﬁs-—An overdue note or bill is a
mere thing in 'action, and a purchaser takes it subject not merely to such equi

ties or defences as are attached to the note or bill itself, but also equities and
defences arising out of collateral transactions against the payee or an interme
diate holder. Any equity or defence may be asserted against the purchaser that
might have been asserted against his assi gnor.T Claims arising subsequent to
the transfer cannot be asserted.8 A purchaser of overdue paper does not take it
subject to the equities of strangers to the paper.9

968. Purchaser acquires rights of assignor—'1‘he transferee of a dis
honored note acquires all the rights of his transferrer.1°
A(‘COl\1MOI)A'1‘1 ON PAPER

969. What constitutes—Accommodation paper is a bill or note made, ac
cepted, or indorsed by one party for the beneﬁt of another, without considera
64-+90; Tourtelot v. Reed, 62-384, 64>+928;
Collins v. McDovvell, 65-110, 67+845;
Tourtelot v. Bushnell, 66-1, 68+104; Am.
etc. Bank v. Gluck, 68-129, 70+1085; Rea
v. McDonald, 68-187, 71+11; Mouat v.
\\’e1ls, 76-433, 79+-499; First Nat. Bank
v. Schmitz, 90-45, 95+577; Huntley v.
Hntehinson. 91-244, 97+971; Security Bank
v. Petruschke, 101-478, 112+1000; First
Nat. Bank v. Busch, 102-365, 113+898;
‘Vo0(1W0i'th \'. Carroll, 104-65, 112+1054;

Pennington Co. Bank v. First State Bank,
125+119; First Nat. Bank v. Persall, 125+
506, 675.
2First Nat. Bank v. Scott County, 14-77
(59); Goldsmidt v. First Method. Church,
25-202; O’Mulcahy v. Holley, 28-31, 8+
900; Merchants’ Nat. Bank v. Hanson, 33
40, 21+849; Stein v. Rheinstrom, 47-476,
50+827; Bank of Montreal v. Richter, 55
362, 57+61; Yellow Medicine Co. Bank v.

Tagley, 57-391, 59+486; Fuller v. Good
now, 62-163, 64-+161; Merchants Nat. Bank

v.

Sullivan,

Wheelihan,

Kittson,

63-468.
75-68,

75-168',

65+924;

77+558;

77+820;

Drew

v.

Dickson

\'.

Dekalb

Nat.

Bank v. Thom son, 79-151, 81-+765; Nat.

Fitizens’ Ban v. Ertz, 83-12, 85+821;
Commercial Bank v. Maguire, 89-394, 95+

212; Robbins v. Swinburne, 91-491, 98+
331, 867; Clark v. Thompson, 93-443, 101+
1133; Union Nat. Bank v. Winsor, 101
470, 1120-999; Buse v. First 8. Bank, 105
323, 117+490; Mpls. T. M. 00. v. Gilruth,
109-23, 122+466; Smith v. Lydick, 124+
637.

3La Due v. First Nat. Bank, 31-33, 16+
426.

(4 First Nat. Bank v. Scott County, 14-77
59).
-‘First Nat. Bank v. Scott County, 14-.
77(59); First Nat. Bank v. Forsyth, 67
257, 69+909.

6La Due v. First Nat. Bank, 31-33, 37,
16+426.

1 La Due v. First Nat. Bank, 31-33, 16+
426; Linn v. Rugg. 19—181(145); Martin
v. Pillsbury, 23-175; Tuttle v. Wilson, 33

422, 23+864; Plymouth C. Co. v. Seymour,
67-31], 69+1079; Dorr v. Steichen, 18-26
(10); Holden v. O'Brien, 86-297, 90+531;
Smith v. Lydick, 124+637. See Lynch v.
Free, 64-277, 66+973.
RLinn v. Ru g, 19-181(145).

l‘Plymouth
Co. v. Seymour, 67-311.
69+1079.
10 Linn v. Rugg. 19—181(l-15, 149).
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tion. It represents and is a loan of credit to the party accommodated. It is
unnecessary that the party accommodated should be a party to the paper.u
970. Corporation paper—While a corporation has no power to make ac
commodation paper, yet a bona ﬁde purchaser for value of such paper of a cor
poration having general power to deal in mercantile paper in the course of its
business, made by an oﬂicer having apparent power to issue it, may recover
thereon from the corporation.12
971. Partnership paper—The mere partnership relation does not authorize
a partner to execute bills or notes in the ﬁrm name for the accommodation of.
or as surety for, a third person, nor will the mere fact that the partnership may
obtain some indirect or incidental beneﬁt from the transaction authorize him
to do so."
972. Notes secured by mortgage-One who signs a note for the accommo
dation of the maker, with knowledge of the fact that the debt evidenced by the
note is secured by a mortgage, in the absence of an agreement to the contrary,
is presumed to be surety only, and the note so signed is presumed to be collat
eral to the mortgage. In such case the maker has no authorityr to agree with
the payee that the note shall be received in part payment of the mortgage debt.
If the payee, under such circumstances, the security being sufficient, discharges
the mortgage without exacting full payment of the mortgage debt, the surety is
thereby discharged.“
973. Consideration—A beneﬁt accruing to the person accommodated is a
suﬁicient consideration to sustain the liability of the accommodation maker or
indorscr.us
974. Not binding between parties-The party accommodated cannot en
force the paper against the accommodation party," and this though there was a
consideration as to other joint makers."

975. Not binding till negotiated—Revocation—An accommodation note
is not binding until it has been negotiated and has passed into the hands of a
holder for value. Until then the accommodation party is free to revoke it.“
976. Estoppel—Directors of a bank making a note to restore the impaired
assets of the bank have been held estopped to assert that they were mere accom
modation makers."
977. Parol evidencc—I’arol evidence is admissible to show paper to be for
accommodation.2°
978. Amount of recovery by pledgee—A pledgee of accommodation paper
purchasing it after notice of its character has been held entitled to recover only
the amount due on the secured indebtedness at the time of his purchase.21
979. Rights of bona ﬁde holders-—One who takes accommodation paper in
the due course of business, for value, and before maturity, may enforce it
11 Rea v. McDonald, 68-187, 191, 71+-11;
Barton v. Moore, 45-98, 47+-160. See Van

Riper v. Rice, 37-70, 33+-140 (evidence held
to show note to be for accommodation and
to justify a recovery by the accommoda
tion party against the party accommodat
ed); Pray v. Rhodes, 42-93. 43-+838 (note

14 Gotzian v. Heine, 87-429, 92+-398.

15 First Nat. Bank v. Lang, 94-261, 102+
700.
W Lebanon S. Bank v. Penney, 44-214,

46+331; Pray v. Rhodes, 42-93, 43+838;
(‘onrad v. Clarke, 106-430, 119+2l4.

held to be for accommodation); Long v.

17 Nat. Citizens Bank v. Bowen, 109-473,
124+241.

Gieriet, 57-278, 59+194 (note giver by a
debtor to his creditor held not for accom

15* Second Nat. Bank v. Howe, 40-390,.
42+200.

modation) ; Mahoney v. Barber, 67-308,
69+886 (evidence held not to show defend

1° Skordal v. Stanton, S9-511, 954449.
'10 Pray v. Rhodes, 42-93, 43-+838; Con
rad v. Clarke. 106-430. 119+214; Nat. (ﬁt

ant an accommodation maker).
12 Am. T. & S. Bank v. Gluck, 68-129, 70+
1085.

18 Van Dyke v. Scelye, 49-557, 52+215.

-izens Bank v. Rowen, 109-473, 124+241.
21 First Nat. Bank v. Buchan, 79-322, 82
(H1.
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against an accommodation party though he knew when he received it that it

was accommodation paper.22
paper is offered is not bound
it was executed.“ One who
of want of consideration.25
980. Pleading—Evidence
tion.“

This applies to a payee.“ One to whom such
to inquire as to the particular purpose for which
takes after maturity takes subject to the defence
held inadmissible under a plea of au-ommoda
CHECKS

981. Nature—A check is a written order for money drawn on a bank or
private banker or bank cashier, payable to a person named, or to his order, or
to bearer.‘-’T It is essential that a check be drawn on a bank or banker and that
it be payable on demand.

A draft for money drawn on a bank, payable a day

subsequent to its date and subsequent to the date of its issue, is not a “check”
but a “bill of exchange,” and is entitled to days of grace.‘8 A check is not a
bill of exchange, but it has some of the features of a bill of exchange." It is
a negotiable instrument.80 Checks are a form of money.“
982. Effect as assignment of fund—Liability of bank to ho1der—It is
the prevailing rule that an unaecepted cheek does not operate as an assignment

of the drawer’s fund either as between the drawer and payee or as between the
payee and the drawee; and that upon a dishonor of a check by a bank the holder
has no recourse against the bank but must look to the drawer. There is no
privity of contract between the holder or payee and the bank. The question
is still an open one in this state."2

It is held here, however, that a check for

the exact amount of a deposit operates as an equitable assignment of the fund.
It is unnecessary that the cheek should distinctly state on its face that it covers
the entire fund. The fact that it does may be shown by extrinsic evidence.83
Whether a check for a part of a bank deposit operates as an equitable assign

ment between the drawer and the payee or not, the drawer, the check not having
been accepted as unconditional payment, is liable to the owner where by reason
of its loss presentment to the bank for payment is rendered impossible.“
983. What drawer represents—-The drawer of a check does not necessarily
represent that he has funds with the bank. He represents that the check is a
valid order for its amount, and that it will be paid by the bank in the ordinary
course of business. In other words, he impliedly represents that he has author

ity to draw the check and that it will be paid on presentation. Such authority
need not be expressed, but may be inferred from the course of dealing between
drawer and drawee.’“"
984. Payee must be named—.»\ check must name or indicate a payee.
Checks drawn payable to an impersonal payee, as to “bills payable” or order,
22 Tourtelot v. Reed, 62-384, 64-+928;
Tourtelot v. Bushnell, 66-1. 68+104; Rea

18; Estes v. Lovering. 59-504,
See 6 Harv. L. Rev. 138.

v. McDonald, 68-187, 71+11; First Nat.
Bank v. Lang, 94-261, 102+700; Nat. Citizens' Bank v. Thro, 124+96-5.
28 Rea v. McDonald, 68-187, 71+11.
24 Tourtelot v. Reed, 62-384, 64+928.

1“) Estes v. Levering, 59-504, 61+674;
Burrows v. W. U. Tel. Co., 86-499, 90+
1111; Dispatch P. Co. v. Nat. Bank of
Com., 109-440, 124+236.
:11 Germania Bank v. Boutell, 60-189, 192,

25 Holden v. 0’Brien, 86-297, 90+531.

61+674.

621-327.

26 Lebanon 8. Bank v. Penney, 44-214,
46+331.
2'' Century Diet. See State v. Purtis, 39-

32 Northern T. Co. v. Rogers, 60-208, 62+
273; Varley v. Sims, 100-331, 111+269;
First Nat. Bank v. McConnell, 103-340,

357, 40+263.
18 Harrison ‘v. Nicollet Nat. Bank, 41-

]14+l129. See 17 Harv. L. Rev. 278.
113 Varley v. Sims, 100-331, 111+269.

488, 43+336.
29 Harrison v. Nicollet Nat. Bank, 41488, 43+336; Spink v. Ryan, 72-178, 75+
-14

7“ First Nat. Bank v. .\{eConnel], 103-340,
1l4+1129.
3-1 State v. Johnson, 77-267, 79+9(i8.
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or to a number or order, are held to be payable to bearer, on the ground that the
use of the words “or order” indicates an intention that the paper shall be nego
tiable ; and the mention of an impersonal payee. rendering an indorsement by
the payee impossible, indicates an intention that it shall be negotiable without
inclorsement—that is, that it shall be payable to bearer. So when a bill, note

or check is made payable to a blank or order, and actually delivered to take ef
fect as commercial paper, the person to whom delivered may insert his name in
the blank space as payee, and a bona ‘ﬁde holder may then recover on it.“
985. Presentment—What constitutes-Presentment of a check for pay
ment is made when the holder or his agent produces and exhibits it to the proper

ottieial or agent of the bank so that he may have an opportunity to see that it is
signed by the depositor, that it is so dated as to be payable at the time when it is
presented, that it is properly ﬁlled out, that the party presenting it has the
legal title to it by indorsement or otherwise. and that the indorscment, if any,
is genuine.“
986. Necessity of presentment and notice of dishonor—The owner of a
bank check, which was lost without his fault before presentment to the bank
upon which it was drawn, may recover thereon against the drawer of the same
upon ﬁling a proper indemnity bond as provided by statute." Due present
ment and notice of dishonor is necessary to charge an indorser.

The same rules

apply as in the case of bills of exchange. But the drawer of a bill and the
drawer of a check stand upon a very different footing. The drawer of a check
is regarded as the principal debtor, and the check purports to be made on a fund
deposited to meet it; and negligence of the holder in not making due present
ment, or in not giving notice of dishonor, does not discharge the drawer, unless

he has suffered some loss thereby, and then only to the extent of such loss. He
is, at most, entitled only to such presentment and notice as will save him from
loss."
987. Time to be presented—A check must be presented within a reasonable
time, having in view ordinary business usages, and the purposes which paper of
that class is intended to subserve.‘° A check drawn in St. Paul and cashed
six days later in Denver has been held not overdue.u
988. Delivery to wrong person—Innocent purchaser—A telegraph com
pany which, upon order by telegraph, issues and delivers its check by mistake
to the wrong party, is liable in the amount thereof to an innocent purchaser for

value, who takes the same upon his indorsement. Prima faeie such indorser
is the payee intended, and a purchaser who takes the check from him in good
faith, believing him to be the payee. is not called upon to inquire any further

than may be necessary to establish the identity of the indorser and the party to
whom the check was delivered as payee.42

989. Possession as evidence of indorsement-—In an action on a check by
an indorsee the possession of the check is, by statute, prima faeie evidence that
it was indorsed by the person by whom it purports to be indorsed.“
990. Presumption of delivery—A check in the hands of one not the drawer,
the drawer’s signature being genuine, is presumed to have been complete when

signed and to have been then delivered to the payee.“
86 Melntosh v. Lytle, 26-336, 3+983.

40 La Due v. First Nat. Bank, 31-33, 38,

3'' Peabody v. Citizens S. Bank, 98-302,
108*272.

41 Estes v. Lovering, 59-504, 614-674.

3* First Nat. Bank v. McConnell, 103-340,
114+1l‘Z9.
8° Spink v.

16M26.

Ryan,

72-178,

75+l8.

See

42 Burrows v. W. U. Tel. Co., 86-499, 90+
1111.
48 Estes

'
v.

Levering,

59-504,

61+674;

Fort Dearborn Nut. Bank v. Security Bank,

Burrows v. W. U. Tel. Co., 86-499, 90+

87-81, 9l+257.

1111.

H Hansel v. Chi. ete. Ry., 37-87, 33+329.
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991. Unauthorized delivery—A party has been held not bound by an un
authorized deli"ery.""
992. Partial want or failure of consideration—A partial want or failure
of consideration is a-good defence pro tanto to a check in the hands of the orig
inal ayee, or a party standing in his shoes.“
99 . Death of maker—An indorsement of a check of a partner by his asso
ciates after his death has been held to be unauthorized and not to invest the in
dorsee with the rights of a bona ﬁde purchaser.‘7
994. Bona ﬁde ho1ders—As to what constitutes a bona ﬁde holder the rules
are the same as in the case of bills and notes.“ A holder who, in good faith
and for value, takes a check several days after it is drawn, takes free from de
fl'TlC8S of \vhieh he had no notice before or at the time his title accrues.“
995. Fraud-—Fraud in obtaining a check is a good defence to an action
thereon by the payee against the maker.“
996. Payable to order—Duty of_bank—A bank is bound to honor a check
payable to order if the drawer has funds on deposit.51
997. Negligence of bank in paying—Payment to unauthorized agent—
A bank is held to a high degree of care and skill in paying checks. A bank has
been held liable for negligence in paying a check certiﬁed by another bank
though the agent of the depositor stood by at the time of the payment and might
easily have avoided the mistake.“ Still, it has been held that the principle that
where a loss must be borne by one of two parties it should fall on the one
through whose fault the loss occurred, is applicable here.“ Where a bank pays
a check drawn upon another bank to an agent of the payee therein named, who
is not authorized to receive the money, but as to the paying bank the agent’s
principal is estopped from denying the authority of the agent, by reason of
which the paying bank acquires a valid bona ‘ﬁde title to the check, its title
passes to the drawee bank upon its payment of the check through the clearing
house, though the facts justifying the paying bank were not known to the of
ﬁcers of the drawee bank.“
998. Estoppel of bank to deny funds-—A bank may be estopped by its con
duct from denying that it has funds for the payment of a check.“
999. Forged checks—Doctrine of Price v. Neal—If a bank pays a forged
check to a bona ﬁde holder it cannot recover from him the amount so paid.“_‘
Certain principals forwarded to their agent a check to be used in paying their
debt to a customer. The agent forged the name of the payee, and deposited the
check in a bank to his own credit. Being short in his account with his princi
pals, the agent then paid to them a sum of money which included the proceeds
of the forged check. The bank on which the check was drawn paid it on the
forged indorsement.

In an action by the drawers of the check against the bank

it was held that inasmuch as the proceeds of the check came back to the drawers.
and the debt of the agent remained unpaid, they had suffered no damage by rea
" Hoit v. Mclntire, 50-466, 52+918.
4" Brown v. Roberts, 90-314, 961-793. See
§ 1040.

47 Dow V. State Bank, 88-355, 93+121.
48 Drew v. Wheelihan, 75-68, 77+558;
Nat. Citizens’ Bank v. Ertz, 83-12, 85+
82l; Burrows v. W. U. Tel. Co., 86-499,

901-1111; Estes v. Levering, 59-504, 61+

52 Tomlinson v. Nat. G. A. Bank, 73-117,
75+1028. See Scanlon v. Germania. Bank,

90-478, 9'/4350.
53 Scanlon v. Germania Bank, 90-478, 97+
380.
54 Dispatch P. Co. an Nat. Bank of Com.,

109-440, 12-H236.
55 Rostad v. Union Bank, 85-313, 88+848.

674; Dow v. State Bank, 88-355, 93+121;

5" Germania Bank v. Boutell, 60-189. 62+

Dispatch P. Co. v. Nat. Bank of Com.,
109-440, ‘[24-+236.

327; Pennington Co. Bank v. First State
Bank, 125+119. See Burrows v. W. U-.
Tel. Co., 86-499, 90+1111; 16 Harv. L.

4° Estes v. Levering, 59-504, 61+674.

W Thomas v. Murphy, 87-358, 914-1097.
51 Deering v. Kelso, 74-41, 76+792.
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son of the payment of the check, and could not recover the amount thereof from
the bank.M

1000. Pleading—1n an action against the drawer it is necessary to allege
A general allegation
of no consideration is sufﬁcient, but in pleading a failure of consideration the
facts should be set out.59 An answer has been held to show a partial want of
consideration.M Matter in confession and avoidance is inadmissible under a
presentment and dishonor, but not notice of dishonor.“

denial.M
CERTIFICATES OF DEPOSIT

1001. Nature—In legal effect a certiﬁcate of deposit is a promissory note M
-negotiable paper."3
1002. Power to issue—A banking corporation organized under the general
laws of this state is authorized to issue interest-bearing time certiﬁcates of de
posit.“

1003. Issued without de posit—A bona ﬁde purchaser may recover against
the bank, though no deposit was in fact made.“
1004. Transfer without indorsernent—Though payable to the depositor, or
his order, r-crtilir-ates of deposit are transferable by mere delivery without in
dorsemcnt.°°
'
1005. Consideration for transfer—Evidence held not to show a want of
consideration for a transfer.“

1006. Liability of indorser—An indorser of a certiﬁcate of deposit payable
in bonds, and therefore not negotiable, is not liable thereon.

His indorsement

simply passes his inter-est.“
1007. Necessity of demand—Statute of limitations—A demand certiﬁcate
of deposit is payable presently and no actual demand is necessary to set the
statute of limitations running. It falls within the statutory sixty-day limita
tion for presentment.‘"’ To charge an indorser of a time certiﬁcate a demand
is necessary before the last day of grace.” A demand has been held unneces
sary in the case of an insolvent bank to charge the obligors on a bond covering
the deposit.71
1008. Possession as evidence of indorsernent—Posscssion of a certiﬁcate
payable to order and unindorsed is not evidence of title.72
1009. Liability of party paid—1f a person indorscs a certiﬁcate, surrenders
it to the bank, and receives the amount of the deposit, he is answerable for the

validity of his title and liable to the bank in the event of its failure.”
1010. Burden of proof—The production of a certiﬁcate payable to the plain
tiff makes out a pri1na facic case.“
M Andrews v. N. W. Nat. Bank, 107-196,
117+621. See 22 Harv. L. Rev. 447.
58 Spink v. Ryan, 72-178, 75+18. Sec 12
Harv. L. Rev. 213.
5“ Grimes v. Ericson, 94-461, 103+334.
60 Brown v. Roberts. 90-314, 96+793_
61 Bank of Com. v. Sclden, 1-340(251).
67‘ Easton v. Hyde, 13-90(83); Cassidy
v. First Nat. Bank, 30-86, 14+363; Mitch
ell v. Easton, 37-335, 33+910; Francois v.

Lewis, 68-409, 71+621.
08 Cassidy v. First Nat. Bank, 30-86, 14+
363.
.
04 Francois v. Lewis, 68-409, 71+621.
MMitchell v. Easton, 37-335, 33+910.

M (‘assidy v. First Nat. Bank, 30-86, 14+
363.
6'' Sathcr v. Sexton, 93-480. 101+654.
B8 Enston v. Ilydc. 13-90(83).
6" Mitchell v. Enston. 37-335, 33+910.
Sec 13 Harv. L. Rev. 304; 14 Id. 468.

7" Towle v. Stnrz. 67-370, 69+1098.
"1 Board of Comrs. v. Irish-Am. Bank,
68-470, 71+674.

71’ Beard v. First Nat. Bank, 39-546, 40+
842.
73 Td.
74 Laurel v. State Nat. Bank, 25-48.
Sathcr v. Sexton, 93-480, 101+654.

See
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PA ROL EV] D ENCE

1011. To vary terms of contract—Parol evidence is inadmissible to prove
a prior or contemporaneous oral agreement varying the terms of a bill or note,
as, for example, that a certain sum of money should be indorsed on it as paid

of that date; 1“ that it should be paid otherwise than stipulated by its terms; "
that it was given only as security for a prior parol agreement; " that it was
given merely as evidence of an advancement under a contract; " that it was
only to be performed in a certain event; "’ that if the maker should be forced
to make an assignment for the beneﬁt of creditors the payee would ﬁle his claim
on the note with the assignee and execute a release ; 8° that a note should be paid
out of certain collections; ‘*1 that a maker should not be bound by a note, if he
failed to perform a certain agreement _: B2 or as to the terms of payment."
1012. To vary indorsement—An indorsement, whether in blank or other
wise, is a complete contract and cannot be varied or explained by parol.“ It is
immaterial whether the indorsemcnt is qualiﬁed or unqualiﬁed. The rule ap
plies to an indorsemcnt “without recourse,” 85 or “for collection ;” 8“ where there
is a written assignment of the note and a mortgage securing it; 8' to a second

indorsemcnt; “ and to an indorsemcnt by a payee.B9 Special rules apply to an
irregular indorsement.°° An indorsemcnt of payment is not within the rule.‘H
The rule is subject to exceptions as in the case of other contracts."2
1013. Held admissible—Parol evidence has been held admissible to prove a
date; "8 a conditional delivery; 9‘ that paper was without consideration and for
accommodation ; °"' a failure of consideration; °° that an officer executed a note in

his official capacity ; ‘" the interest of a principal in a note indorsed by mistake
or inadvertance to an agent; 9" a contract for the sale of stock in pursuance of
which a note was given; "9 an agreement that a note should become operative
only on the happening of a future contingent event; 1 to vary indorsemcnt of
payment; 2 to show, as between the immediate parties, that the makers bore the

relation to each other of principal and surety.” .
*5 Walters v. Armstrong, 5-448(364).
1° Butler v. Paine, 8-324(284).
1'' Schurmeior v. Johnson, 10-319(250).

78 Each v. Hardy, 22-65.
‘'9 Curtiee v. Hokanson, 38-510, 38+694.

q~'-Youngberg v. Nelson, 51-172, 53+629.
"'1 Third Nat. Bank v. Clark, 23-263.

8? Clarke v. Patrick, 60-269, 62+284.
*8 Bowler v. Braun, 63-32, 65+124.

'30 Harrison v. Morrison, 39-319, 40+66.

8° Coon v. Pruden, 25-105; People's Bank
v. Rockwood, 59-420, 423, 61+457; Bowler

1" Singer Mfg. Co. v. Potts, 59-240, 61+
23.
‘*2 Northern T. Co. v. Hiltgen, 62-36], 64+

etc. Co., 78-210, 80+965.
M Peterson v. Russell, 62-220, 64+555.

909.

98 Nat. Citizens’ Bank v. Thro, 124+965.
‘'4 Levering v. Washington, 3—323(227);
Borup v. Nininger, 5—523(417),; Kern v.

Von Phol, 7-426(341); Peckham v. Gil
man. 7-446(355); First Nat. Bank v. Nat.

v. Braun, 63-32, 65+124; Porter v. Winona

See § 945.
"1 Sec § 909.
9'-' First Nat. Bank v. Nat. Marine Bank.
20-63(49). See § 1013.
"3 Almich v. Downey, 45-460, 4S+197.
94 See § 879.

v. Nelson, 51-172, 53+629; Dennis v. Jack

M Pray v. Rhodes, 42-93. 43+’B38; Nat.
Citizens Bank v. Bowen, 109-473, 12-H241.
W Warner v. Schulz, 74-252, 77+25.
"1 Souhegan Nat. Bank v. Boardman, 46
293, 48+1116; Kraniger v. People's Bldg.
Soc., 60-94, 61+904.
98 Conger v. Nesbitt, 30-436, 15+8T5.

son, 57-286, 594-198; People's Bank v.
Rockwood, 59-420, 61+-157; Clarke v. Pat

83+1084.

Marine Bank, 20-63(49); Barnard v. Gas

lin, 23-192; Third Nat. Bank v. Clark, 23
263; Coon v. Pruden, 25-105; Collom v.

Dixby, 33-50, 52, 21+855; Knoblauch v.
Foglesong, 38-352, 3T+586; Farwell v. St.

Paul T. Co., 45-495, 48+326; Youngberg

rick, 60-269, 62+284; Peterson v. Russell.

62-220, 64+555; Bowler v. Braun, 63-32,
65+124; Porter v. Winona etc. Co., 78-210,
80+965; Germania Bank v. Osborne, 81
272, 274 83+1084.

W Germania

Bank

v.

Osborne,

81-272,

1Mendenhall v. Ulrich, 94-100, 10l+1057.
'-' See § 909.
3Kaufman v. Barbour. 98-158. lHT+l128.
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1014. Alteration-—A material alteration is a good defence even against a
bona ﬁde purchaser.‘
1015. Extension of payment—An indorser of an overdue note has been held
discharged by an agreement extending the time of payment, and for failure of
notice of dishonor.5
1016. Failure of consideration—A failure of consideration is a good de
fense as against the original payee and those with notice.‘ Facts held not to
constitute a failure of consideration.1 A plea of failure of consideration held
premature.B

1017. Partial want or failure of consideration—A partial want or failure
of consideration is a good defence pro tanto as against the original payee or one
standing in his shoes.B This defence is available to one of several joint and
several makers.lo

It is not available where there is one consideration, not sus

ceptible of apportionment, for several notes, and an action is brought on one of
them.H
1017a. Renewal note-—Fai1ure to surrender old note—Wherc an agree

ment is made that a new note shall be given in renewal of an old note and that
the old note shall be surrendered, and the old note is not in fact surrendered, an

action will not ordinarily lie on the new note, but the terms of the agreement
may take a case out of the general rnlc.H
1013. Fraud—As between the immediate parties and holders with notice,
fraud is a good defence,la but not ordinarily as against bona ﬁde holders.H A
party has been held entitled to recover on a due hill where it appeared that an
assignment of it by him had been procured by fraud."
1019. Fraud in procuring signaturo—Statute—B_v statute, if one is in
duced by fraud to sign a negotiable instrument in the belief that it was not such
an instrument, and he was not negligent in so signing, he is not liable thereon

even in the hands of a bona ﬁde purchaser."
4Wilson v. Hayes, 40-531, 42+467; Fla.n-

igan v. Phelps, 42-186, 43+1113; Warder
etc. Co. v. Willyard, 46-531, 49+300; Ward
v. Johnson, 57-301, 59+189; Yellow Medi
cine Co. Bank v. Tagley, 57-391, 59i
486; Seebold v. Tatlie, 76-131, 78+967;

Commercial Bank v. Maguirc, 89-394, 95+
212. See Herrick v. Baldwin, 17-209
(183); Ward v. Hackctt, 30-150, 14+578;
Theopold v. Deike, 76-121, 78+977; Lar
son v. Brockmann, 98-526, 106+1133.

-“Moor v. Folsom, 14-340(260).
'1 Powell v. Newell, 59-406, 61+335; Slat

If he was negligent the fraud

90-314,

96+793.

See

Walters

v.

Arm

strong. 5-448(364); Whitacre v. Culver,
9-295(279).
I0Nicliols v. Soderquist, 77-509, 80+630.
H Leighton v. Grant, 20-345(298).
1'-‘Wt-stacott v. Handlcy, 109-452, 124+

226.
l3(‘nrnmings v. Thompson, 18-246(228);
Wilder v. Dc Con, 18-470(421); Miller v.
Sawbridgc, 29-442, 13+671; Perkins v.
Trinka, 30-241, ]5+115; Jaggar v. Wins
low, 30-263, 1-5+2-12; Anltman v. Olson,
34-450, 26»45l; Smith v. Carlson, 36- 220,

er v. Foster, 62-150, 64+160; Warner v.

‘lmT6l; l-Ilias v. Finnegan, 37-144, 33+

Schulz, 74-252, 77+25; Avery v. Peck, 80
519, 83+455, 1083; Conroy v. Logue, 87

330;

289, 91+1105; Smith v. Lydick, 124+637.
Sec Plano Mfg. Co. v. Richards, 86-94, 90+

Maclmrcn v. Cochran, 44-255, 46+

408; Traphagcn v. Sagar, 63-317, 65+633;
Wallace v. linllowell, 66-473, 69+466; Me
gins v. Pary, 72-113, 75+120; Boquist v.

Engstrom, 101-538, 111+1132.

See ﬁrst

120; Bradley v. Dinneen, 88-334, 93+116;
Northwest '1‘. Co. v. Hulbert, 103-276,
115+159.
7Lough v. Bragg, 18-121(106); Clark v.

Nat. Bank v. Brockmann, 100-543, 110+
1133 (evidence held not to show fraud).

Smith, 21-539;

MacLare.n

Vanstrum v. Liljengren,

37-191, 33+555.
8N. P. Ry. v. Holmes, 88-389. 93+606.
9Bisbee v. Torinus, 26-165, 2+168; Ste
vens v. Johnson, 28-172. 9+67 7; Torinus v.
Buckham, 29-128. 12+3-18; Durment v.
Tuttle. 50-426, 521909; Nichols v. Soder

quist-, 77-509, 80+630;

Brown v. Roberts,

14 Mackcy v. Peterson, 29-298, 13+132;
v.

Cochran,

44-255,

46+408;

First Nat. Bank v. Busch, 102-365, 113+
R98.
15 Fargo v. Nichols, 109-180, 123+298.
18 R. L. 1905 § 2747: Bank of Glencoe v.
Cain. 39-473, 95+308; Mpls. B. Co. v.
(lrnthcn, l26+S27.
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is no defence as against bona ﬁde holders." If he knew that he was signing
a negotiable instrument, the statute is inapplicable and fraudulent representa
tions as to the nature and eﬁect of the instrument are no defence as against a
bona ﬁde holder."‘ Under the statute the question of negligence is one for the
jury," unless the evidence is conclusive.20 Where the payee in a note induced
the maker, who could not read, to sign it by fraudulently representing that it
was payable to another person to whom the maker was indebted, the note was
held void in the hands of the payee.21 A note procured by fraud practiced on
some of the makers has been held valid as to others who did not defend.22 The
mere promise to pay, or the procuring an extension of the time for paying, a
note obtained from a party without his fault, by fraud and artiﬁce, and which
he is under no legal or moral obligation to pay, does not, as a matter of law, con
stitute a ratiﬁcation of the note, in the absence of any facts creating an estoppel
in pais.23

1020. Illegality—As between the immediate parties and those with notice it
is a good defence that a note was given for a promise of a trustee to secure the
election of another as trustee ; 2‘ that it was given in pursuance of an agreement
to secure a divorce; 2"’ that it was given for a gambling debt 2° or that it was
given in evasion of the statute forbidding banks to purchase their own stock or
make loans thereon."

A note has been held not void because given for goods

sold by an unlicensed auctioneer.28 Evidence held not to show that a note was
given for an unlawful and fraudulent purpose in connection with the settlement
of an insolvent estate.” When it is shown that a note is tainted with illegality
the burden is on the holder to prove that he is a bona ﬁde purchaser.so
1021. Want of title—'l‘he fact that the title to the note sued upon has
passed from the plaintiﬁ’. is a good defence.31 A ﬁnding that the plaintiff was
not the owner of the note sued on sustained.82
1022. Estoppcl—A party who puts his paper in circulation invites the pub
lie to receive it of any one having it in his possession with apparent title, and he
is estopped to urge an actual defect in the paper, when, through his own act,
it ostensibly has none.“3 Cases are cited below involving questions of estop
1_s4

1023. Mistakc—'l‘hat a note is given in settlement of a balance mistakenly
supposed to exist in favor of the payee is a defence as against the original payee
or a holder with notice.85 A mistake in the date of a note may be corrected, but
not to the prejudice of a bona ﬁde holder.“6 .
17 Mackey v. Peterson, 29-298, 13+132;
Ward v. Johnson, 51-480, 53+766; Yellow
Medicine ('0. Bank v. Wiger, 59-384, 61+
452.

18 Yellow Medicine Co. Bank v. Tagley,
57-391, 59+486.
19 First Nat. Bank v. Holau, 63-525, 65+
952; Yellow Medicine Co. Bank v. Wiger,

59-384, 61+-452; Sibley Co. Bank v. Schaus,
104-438, 116+-928.
2°O’Gara v. Hansing, 88-401, 93+307;
Johnson Co. S. Bank v. Hall, 102-414, 113+
1011.
'-’l Schaller v. Borger, 47-357, 50+247.

22 Yellow Medicine Co. Bank v. Wiger,
59-384, 61-+452.
2-'4 First Nat. Bank v. Holan, 63-525, 65+
952.
24 Dickson v. Kittson, 75-168, 77+820.
25 Adams v. Adams, 25-72.

26 Merchants Nat. Bank v. Sullivan, 63

468, 63+924. See Cooper v. Brewster, 1-94
(73).
27 St. Paul etc. Co. v. Jenks, 57-248, 59+
299.
19 Gunnaldson v. Nyhus, 27-440, 8+147.
29 Mahoney v. Barber, 67-308, 69+886.
8° Askegaard v. Dalen, 93-354, 101+503;
Drew v. \Vheelihan, 75-68. 77+558.

31 Rohrer v. Turrill, 4—407(309).
R2 Ellertson v. Roholt, 109-341, 123+811.
58 First Nat. Bank v. (‘ompo-Board Mfg.
Co., 61-274. 63+731.
34 Erickson v.- Roehm, 33-53, 21+861;
Irish-Am. Bank v. Ludlum, 49-344, 51+
1046; Ward v. Johnson, 51-480, 53+766;
Yellow Medicine Co. Bank v. Wiger, 59
384, 61+-152; First Nat. Bank v. Compo
Board Mfg. Co., 61-274, 63+731; Skordal
v. Stanton, 89-511, 95+-449.

8-1 \Vildermann v. Donnelly, 86-184, 90+
366.

-‘"1 Almich v. Downey. 45 -460, 4S+197.
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1024. Failure of other parties to sign—-It is a good defence between the
parties that a note or indorsement was made on the condition that others should
sign and that they failed to do so ; 3’ otherwise as regards bona ﬁde purchasers.“
Whether a holder took with notice of such a condition has been held a question
for the jury.39
1025. Oﬂicial capacity—]t is a good defence to an action against a maker
individually that he made the note, to the knowledge of the payee, in an official
capacity.“

1026. Stolen note—'l‘he fact that a note was stolen from the maker before
delivery is a good defence in favor of the maker. even against bona ﬁde purchas
ers.“
1027. Defence arising subsequent to indorsement—In an action on a note
indorsed by the payee to plaintiff as security, a defence arising subsequent to
the indorsement cannot be set up.‘2
1028. Breach of warranty—l"widencc held to show that a note was given as
security for a note of like amount executed by a third party as a purchaser of
certain machinery, and was subject to the defences which existed in favor of
such purchaser by reason of a breach of the warranty contained in the contract
of purchase.“

1029. Defence requiring an accounting—A defence requiring an account
ing between partners has been disallowed.“
PROOF OF EXECUTlO‘.\', INDORSEMEXT, AND TITLE

1030. Statute—Signatures presumed—By statute it is rendered unneces
sary to prove the signatures of the parties to a bill or note unless they are denied
on oath.“

1031. Possession as evidence of indorsernent—B_v statute. in an action b_v
an indorscc, possession of a note or bill is prima facie evidence that the same
was indorsed by the person by whom it purports to he indorscd.“1 The statute
is applicable to indorscments by corporations.47 If an indorscment purports
to be that of the payee, made by the hand of an agent. it is unnecessary to prove

the authority of the agent.“‘
1032. In action against indorser—It is 1ll1Il0('(‘.\‘Slll'_\' to prove that the note
was executed by the ostensible maker.‘D

1033. Possession as evidence of title-Possession of a note payable to
bearer,"0 or indorsed in blank,51 is prima facie evidence of ownership. Posses
sion of a note payable to order and unindorsed is not prima facie evidence of
ownership.“2 The payee and holder of a note is presumptively its owner."3
37 German Am. Nat. Bank v. People's
etc. Co., 63-12, 65+90.

Snuhy. 68-166, TOHOH3; London etc. Co.
v. St. Paul etc. (.'o.. S4-144. 86+872; Hunt

38 Yellow Medicine Co. Bank v. Tagley.
57-391, 59+486; First Nat. Bank v. (‘om
po-Board Mfg. (‘o., 61-274, 63+731.

lc_v v. Hutchinson. 91-244. 97+971; Mul
len v. Jones, 102-72, 1]2+]048.
H First Nat. Bank v. Loyhed, 28-396,

39 Ward v. Johnson, 57-301, 59+l89.

10+-421; Nat. Bank v. Malian, 37-404, 34+

4" Bingham v. Stewart, 14—2l4(153).
41 Erickson v. Roehrn, 33-53. 21+-861.

901; First Nat. Bank v. (‘ompo-Board
Mfg. Co., 61-274. 63+731.

42 Becker v. Sandusky City Bank, 1-311

(243).
48 Northwest '1‘. ('o. v. Hulburt. 103 276.

115+159.
44
tle
45
4"
v.

Wilcox v. (’omstock, 37-65, 3342; Lit
V. Simonds. 46-380, 49+186.
See § 3365.
R. L. 1905 ,5 4730; Merchants etc. Bunk
Cross. 65-15-l. 67+1l47; Thorson v.

4" Tarbox v. German. 31-62, ]6+466.

4" Crosby v. Wright. 70-251, 73+162.
-W Woodbury
v.
Larned,
5-339(271);
Robinson V. Smith, 62-62. ti-H90.
51 Ames v. Smith, 65-304, 67+999.
-'i'-’ Van
Ernan v. Stancbﬁeld, 10-255
(197); Id., 13-75(70); Bausman v. Kel
Icy. 38-197. 36+333; Beard v. First Nat.

Bank, 3.‘)-5-Hi, 4012442; Topping v. Clay.
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though specially indorsed by him to a third party,“ or indorsed in blank.“
Mere possession by one other than the payee of a non-negotiable note is not evi
dence of ownership.M Possession of a note indorsed specially by a person other
than the indorsec is not evidence of ownership." Possession of a note payable
to bearer is prima facie evidence of ownership, whether transferred before or
after maturity.58 In an action by an indorsee possession of the note is by stat- _
nte prima facie evidence of title in the plaintiti’.""’
ACTIONS

1034. Parties plaintiﬁ'—-The following persons have been held entitled to
maintain an action: a holder subsequent to the payee who was the real party in
interest;“° a pledgee;"1 an owner without possession; 6’ an indorsee, though
others had a beneﬁcial intercst;” the payee of a note destroyed by a third
party; ‘“ a next of kin of a deceased holder ; "5 an owner acquiring title by mere
delivery; 6° a principal, the note being indorsed to the agent;‘‘7 the payee of a
draft, though there was an agreement between him and the drawer that it was
taken for collection;‘"‘ an owner of the legal title, though he held it in trust

for others; “ a guardian; "0 a payee, though the note was taken for the beneﬁt
of another; " the administrator of a payee, the note being taken for the beneﬁt
of’ another; "2 the holder of a note held for indemnity; " an oﬂicer levying on a
note.H

1035. Parties defendant—A maker and a guarantor may be joined.’5
joint makers must be joined, unless some have been discharged."

All

Whether a

pledgor of a note should be made a defendant in an action by his pledgee thereon
is undetermined."
1036. Comp1aint—a. Pleading note according to its legal eﬁect or by cop;/—
A bill or note may be pleaded according to its legal effect, or by setting it out in
haec verba, or by attaching it as an exhibit.T8
b. C'onsideration—It is unnecessary to allege a consideration as it is pre
sumed,T9 and if alleged it need not be proved by afﬁrmative evidence.“0
0. Execution and deliver-y—Exccution and delivery are sufficiently alleged by
the word “made.” 8‘
'
62-3, 631-1038; Red River etc. Co. v. Cole,
62-457, 64+1149. See Cullman v. Bottcher, '

58-381, 383, 59+971.
*8 Bahnsen v. Gilbert, 55-334, 56+1117;
Hayward v. Grant, 13—165(154).
M Kells v. N. W. etc. Co., 64-390, 67+
215, 71+5; Mpls. T. M. Co. v. Gilruth,

109-23, 122+466.
56 Ames v. Smith, 65-304, 67+999.
56 Cooper v. Brewster, 1-94(73).
5‘! Dessaint v. Elling, 31-287, 17+480.
1"‘ Robinson v. Smith, 62-62, 64+90.
W R. L. 1905 § 4730; Tarbox v. German.
31-62, 16+-466; Huntley v. Hutchinson,

91-244, 97+971.
0° Heifer v. Alden, 3—332(232); Wood v.
Bragg, 75-527, 78+93.
"1 White v. Phelps, 14-27(21).
61 Armstrong v. Lewis, 14—406(308);
Hayward v. Grant, 13-165(154).
68 Elmquist v. Markoe, 45-305, 47+970;
Rosamond v. Graham, 54-323, 56+38.

01 Conger v. Nesbitt, 30-436, 15+875.
08 Minn. etc. Co. v. Heipler, 49-395, 52+
33.
M St. Paul etc. Co. v. Thomas, 60--140,
61+l134.

T0 McLean v. Dean, 66-369, 69+140.
"1 Cooper v. Hayward, 67-92, 69+638.
72 Cooper v. Hayward, 67-92, 69+638; Id.,
71-374, 74+152.
73 Klein v. Funk, 82-3, 84+460.
H Rohrer v. Turrill, 4-107(309).

" Hammel v. Beardsley, 31-314, 17+858.
‘H1 Randahl v. Lindholm, 86-16, 89+1129.
'11 White v. Phelps, 14-27(21).
TB Elliot v. Roche, 64-482, 67+539.
79 Pinney v. King, 21-514; Adams

v.

Adams, 25-72; Hayward v. Grant, 13-165
(154). See Frank v. Irgens, 27-43, 6+
380; Elmquist v. Markoe, 39-494, 40-r825:

Campbell v. Worman, 58-561, 60+668.

M Homberg v. Kikhalfer, 43-205, 45+-154.
"~'- Pratt v. Pratt, 22-148.

B0 Priedman v, Johnson, 21-12.
81 Hoag v. Mendenhall, 19—335(289, 29]).
See Romans v. Langevin, 34-312, 25+-638;
Holbrook v. Sims, 39-122, 39+74, 140;

‘$6 Pease v. Rush, 2-107(89); Cassidy v.

Topping v. Clay, 65-346, 68+34.

First Nat. Bank, 30-86, 14+363. See § 929.
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d. Title of plaintiﬂ‘-'1‘itle once shown to exist is presumed to continue until
the contrary is shown. If the complaint shows that the plaintiff is the person
to whom the note is made payable it is unnecessary for him to allege that he is
still the owner and holder, or make any other allegation to show title.82 If the
plaintiif is not the payee and the note is not indorsed in blank or to bearer, he
must show title by alleging an indorsement, assignment, or delivery to him by
the payee, or an indorsee of the payee. It is insufficient for him merely to al
lege that he is the owner and holder of the note.’3 If a note is indorsed in
blank or to bearer, it is probably siithcient for the plaintiti to allege that he is
the owner and holder thereof.“ If a note is made payable to the plaintiff “or
order,” the effect is the same as if it were payable simply to the plaintiff, and
it may be declared on accordingly."-" Cases are cited below holding various
allegations of title in the plaintiff sufficient," or insufficient.87
e. Assignment—A general allegation of assignment is suﬂicient."
f. Demand and notice of dishonor—-In an action against an indorser the
complaint must allege a demand and notice of dishonor."
g. Date of maturity—It is unnecessary to allege the date when a note falls
due.”

h. Irregular indarsemenls—A complaint has been held sufficient to charge
an irregular indorser as a joint maker.M
i. Indorsemcnt—An indorsement may be alleged by the single word “in
dorsed,” which imports everything necessary to pass the title." An allegation
that a note was “sold, assigned, and delivered,” has been held sufficient to admit
evidence of an indorsement." To claim the benefits of a bona ﬁde purchaser
it is unnecessary to allege that the indorsement was for value, before maturity,
and in the due course of business. These things are implied in a general al
legation of indorsement, or assignment.“ If a note has passed through the
hands of several successive transferees a plaintiff may ignore all intermediate
transfers, not necessary to show title. and allege a transfer by the payee directly
to himself."
j. Mistake in datc—A defect in a complaint in not alleging a mistake in the
date of a note has been held waived by the reception of evidence without ob
jection."

1037. Answer—a. Denial of e.7'c('ult'0n or indorsement—To shift the burden
of proof under the statute the denial of execution or indorsement must be spe
ciﬁc and be veriﬁed.M A denial insufficient under the statute may be suﬁicient
to raise an issue.98
of denial.”

Cases are cited below involving the effect of various forms

I). Denial of title in plaintiﬁ--A denial of an allegation that the plaintiff “is
82 Jacger v. Hartman, 13-55(50); Hay
Radford, 17-320(296).
93 Topping v. Clay, 62-3, 63+1038; Fos

8'' Marine Nat. Bank v. Humphreys, 62
141, 64+148.
" Iloag v. Mendenhall, 19—335(289) ;
T0ppin,<1 V. Clay, 65-346, 681-34. 366 F08

ter v. Johnson, 39-378, 40+255; Nat. L. &=

tcr \'. Johnson, 39-378. 40+255.

ward v. Grant, 13—165(154);

Cabbott \".

T. Co. v. Gifford, 90-358, 96t919.

See

Welsh v. First Nat. Bank, 103-186. 114+
765.
84 Topping v. Clay, 62-3, 63+1038.
8“ Bennett v. Crowcll, 7-385(306).
86 Hayward v. Grant, 13-165(15-1); Fra
sier v. Williams, 15-288(2l9); Cabbott v.

Radford, 17-320(296); Downer v. Read,
17-493(470); State of Wis. v. Torinus,
22-272; Perkins v. Merrill, 37-40. 33+3;
Holbrook v. Sims, 39-122, 39+74, 140; Nel

son v. Nugent, 62-203, 64+392;'R(&d River
etc. CO. V. Cole, 62-457, 64+-1149; Topping
v. Clay, 65-346, 68+34.

8" Michaud v. Lagarde, 4-43(21).
9° Libby v. Mikelborg. 28-38, 8+903,'
Campbell v. Worman, 58-561, 60+668.

"1 Stein v. Passmore, 25-256. See §§ 7525,
7526.
B’-' Hoag v. Mendenhall. 19-335(289, 291).
See Downer v. Read. 17-493(470).
"3 Red River etc. (‘o. v. Cole, 62-457, 64+

1149.
1" Hodgson v. Mather, 92-299. 100+87.
9-'1 Crosby v. Wright, 70-251, 73-+162.

96 Almich v. Downey, 45-460, 48+197.
"7 See § 3365.
99 McCormick v. Doncctte. 61-40, 63+95;
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the owner and holder” of a note held ineffectual.1 A general denial held to put
in issue the transfer and ownership of a note.2 A setoﬁ for breach of warranty
held not inconsistent with the denial of plaintiffs ownership.B A denial that
the defendants ever promised “to pay the plaintiffs or their order” held to raise
an issue.‘
c. Want or failure of consi(lera.ti01i—Cases are cited below holding a plea of
want of consideration suliicient,“ or insuﬂicient; 6 and a plea of failure of con
sideration sufficient,7 or insuﬁicientﬁ

rl. Various answers held su]fﬁcient-An answer pleading fraud; ‘‘ a plea of a
written agreement that defendant should not be held on his indorsement;10 a
plea of part payment; 1‘ a plea of an extension of a collateral note; 1’ a plea
that the defendant was a bona ﬁde indorsee.“
0. Various answers held insuﬂicie-nt—An answer setting up a plea of fraud : “
a plea of duress; “" a plea of payment.16
1038. Issues—Evidence admissible under pleadings-—Cases are cited lI(‘—
low involving questions as to the issues formedby the pleading and the evidence
admissible thereunder."
1039. Evidence admissible under general denial-—Under a general denial
to a complaint alleging that a note was “duly assigned, transferred, and in
dorsed and delivered,” evidence is admissible that the plaintiff received the note
with knowledge of defences between the original parties or that he took it after
maturity.18
I
1040. Burden of proof—a. Good faith, etc.-—Fraud—Possession of a nego
tiable bill or note payable to bearer, or indorsed in blank, or to the holder spe
cially, is prima facie evidence of title and the holder is presumed to have taken
it in good faith, for value, before maturity, in the usual course of business, and
without notice." But if it is shown that the note was stolen, or lost, or ob
Porter v. Winona etc. Co., 78-210, 80+
9" Tarbox v. Gorman, 31-62, 16+466;
Downer v. Read, 17-493(470); Morton v.
Jackson, 2-219(180) ; Frasier v. Williams,
15-288(2l9); Hayward v. Grant, 13-165
(154); Henry v. Hinman, 21-378.

ant may prove a transfer by plaintiff to a
third party); Webb v. Michencr, 32-48,
19+82 (under a denial in an answer that
the note sued on was given for any consid
eration, defendant may show that it was
given -in connection with a mortgage for a
fraudulent purpose, to shield his property

1Holbrook v. Sims, 39-122, 39+?-1, 140;

from his creditors and that he was not in

Freeman v. Curran, 1-169(144).
2Nunnemacker v. Johnson, 38-390, 38+_
351; Smith v. Lydick, 124-+637.
3Wilson v. Reedy, 32-256, 20+153.

fact indebted to the plaintiﬁ); Clark v.
McNaughton, 46-8, 48+-412 (a reply con
strued as forming an issue on a question

965.

4Bennett v. Crowell. 7-385(306).

l‘Grimes v. Ericson, 94-461,
Dunning v. Pond, 5-302(238).

103+334;

6Dunning v. Pond, 5-296(234); Parker‘.

v. Jcwett. 52-514, 55-+56; Lamprey v,
Munch, 21-379.
1Conroy v. Logue, 87-289, 91+1105.
8 Grimes v. Ericson, 94-461, 103+334.
9Knappcn v. Freeman, 47-491, 50+533;
Bank of Montreal v. Richter, 55-362, 57+
61; Cummings v. Thompson, 18—246(228).
1° Collom v. Bixby, 33-50, 21+855.
11 Colter v. Greenhagen, 3-126( 74).
12 Harm v. Davies, 79-311, 82+585.

13 Welsh v. First Nat. Bank, 103-186,
]14+765.
14 Parker v. Jewett, 52-514, 55+56.

1154 (a denial of unqualiﬁed indorsement
held to admit proof of an alteration);
Babcock v. Murray, 58-385, 59+1038
(proof of an illegal consideration held in
admissible under an allegation of no con
sideration) ; Red River etc. Co. v. Cole, 62 457. 64+1149 (evidence of an indorsement

held admissible under an allegation that
the note was “sold, assigned and deliv
ered”); Klein v. Funk, 82—3, 84+-460
(proof of a transfer of a. note for indem

nity held admissible under the issues):
Kaufman v. Barbour, 103-173, 11-H738
(held that there was no such variance be
tween pleadings and proof as to prevent
recovery for contribution upon the theory
that

15 Mpls. L. Co. v. McMillan, 79-287, 82+
591.

1" Each v. Hardy. 22-65.
1'' Hartshorn v. Green, 1-92(71)

of usury); Howlett v. Bell, 52-257, 53+

(under

a plea that plaintiff has no title defend

the

note was joint

and

several):

Smith v. Lydick, 124+637 (answer held
not to admit that plaintiff became owner
of note for value before maturity).
1* Hodgson v. Mather. 92-299, 100+ST.

19 Cummings v. Thompson. 18-:246(22.\);
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tained by duress. or procured or put in circulation by fraud, or based on an il
legal consideration, the burden is on the holder to prove that he is a bona ﬁde
purchaser?" 110 must show under what circumstances and for what value he
became the l1older.'“ Proof of payment of a valuable consideration, in the ordi
nary course of business, and under circumstances free from suspicion, makes
out a prima facie case of good faith and shifts the burden of proving the atiirm
ative fact of notice, it‘ it exists, on the opposite party.“ Where the plaintiﬂ’
was per1nittcd in the ﬁrst instance to prove that he was a bona ﬁde purchaser of
a note, and the defendant maker, without mfcring or intending to offer proof to
rebut the same. merely offered to prove facts which would constitute a defence
to the note in the hands of the original payee, it was held that the oﬁcr was
properly refusc(l.‘-"‘ Want of consideration alone between the maker and payee
is not sutﬁcicnt in an action by an indorsee, to whom the note has been regularly

transferred, to require proof from such indorsee that he gave value." A mere
warranty on the sale of property, though false, does not constitute a fraud su1’ﬁ
4-icnt to shift the burden of proof. 'l‘he fraud must be such as would justify
a rescission of the contract.”
1;. Want of considcration—lt is not incumbent on a maker to prove that he
was not guilty of laches in making the defence of want of consideration."
0. Pa_1/mcnt--If the answer denies an allegation of non-payment, and affirm
atively alleges payment, the burden of proving payment is on the defendant.’1
Possession of a note is suﬁieient evidence of non-payment to shift the burden of
proof.“
d. Partial failure of considerntion—lf a maker relies on a partial failure of
consideration he must show to what extent, that is, to what value, consideration

has failed.”
0. Discharge of joint maker-.~\ party suing one of several joint makers must
prove that the other has been discharged?0
f. To prove representative capacity/—1f a person signs a note, and adds after
his name “trustee,” he is prima facie individually liable, and he has the burden
of proving that he acted in a representative capacity.81
g. Corpnrnfion paper—The holder of corporation paper, payable to the presi
dent of the corporation, has the burden of proving that the paper is in fact an
obligation of the corporation.32
1041. Production of note or bill—Iu an action on a note or bill the plain
tiff must produce and ﬁle it before he can recover on it, except when it has been
MacLaren v. (‘ochran. 44-255, 46+-108. Sec
Merchants etc. Bank v. Cross, 65-154, 67+
1147.
20 Cummings v. Thompson, 18-246(228);
Merchants’ Exch. Bank v. Luckow, 37-542,
.'15+434; MacLaren v. (‘ochran. 44-255, 46+
408; Bank of Montreal v. Richter, 55-362,
57+61; First. Nat. Bank v. llolan. 63-525,
65+952; Merchants etc. Bank v. Cross, 65

154, 671-1147; Wallace v. Carpenter, 70
321, 332, 73+1S9; Drew v. \Vhce1ihan. 75
68, 77+558; Dckalb Nat. Bank v. Thomp

son, 79-151. 81+765;

Robbins v. Strin

burne, 91-491, 98+331_ 367; Askcgaard v.
Dalen, 93-354. 101+503; Mcndenhnll v. 1']
rich, 94-100. 101+-1057; First Nat. Bank
v. Person, 101-30. 111+730.
21 Bank of Montreal v. Richter, 55-362,
57+61.
‘-"1 Plymouth 0. ('11. v. Seymour. 67-311,

317, 694-1079; Bank of Farmington 17. El

lis. 30-270, 15+243.'
'-'3 Merchants etc. Bank v. Cross, 65-154,
67+1147.
2‘ Cutnmings v. Thompson, 18-246 ( 228,
231).
25 First Nat. Bank v. Person, 101-30,
111+730.
'-‘6Wi1dcrmann r. Donnelly, 86-184, 90+
366.
2‘/.\1arsha1l & I. Bank v. Child, 76-173,
7S+10-48. See § 1033.
“-‘H Thorson v. Sauhy,

68-166,

70+1083;

Hogan v. Atlantic El. 00., 66-344, 349,
69+1.
‘-’9 Bisbce v.
-'10 Randahl
31Bingham
31’ Porter v.

965.

Torinus. 26-165. 2+16S.
v. Lindholm, 86-16, 89+1129.
v. Stewart, 121-106(96).
Winona etc. Co., 78-210, 80+
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lost or destroyed, in which case he must ﬁle the bond required by statute." In
an action on interest coupons the production of the bonds is unnecessary.“
1042. Amount of recovery—1n an action on a note held for collateral se
curity against the maker the recovery should be limited to the amount of the
principal debt, if the maker shows a good defence against the pledgor.“ A
bona ﬁde purchaser is entitled to recover the full amount of a note according
to its tenor, though he paid less than face value. The mere want of considera
tion between the original partics does not take a case out of this rule."
MISCELLANEOUS

1043. Meaning of “to take care of”—The phrase “to take care of” matured
paper has been held to mean to take it up by payment or renewal, or to secure
an extension of the time of payment.81
1044. Unwarranted sale by payee—Remedy of maker-—The remedy of
the maker of notes which have been sold by the payee to an innocent purchaser
for value, in direct violation of the contract of the parties, derived from a con
struction of the terms of the notes and of a contemporaneous written agreement,
is an action for damages for the amount of the notes, with interest.“
BIRTH-—See Evidence, 3296.
BLACKLISTING—See note 39.
BLACKMAIL--See Threats.
~
BLANKS—See Alteration of Instruments, 264; Bills and Notes, 875; Es

toppel, 3199.
BLAST1NG—See Explosives, 3700.
BLIND PIGS—-See Intoxicating Liquors, 4928.
BOARD OF EDUCATION—See Schools and School Districts.
BOARD OF HEALTH—See Health.
'
BOARD OF TRADE—See Exchanges.

BOATS—See Maritime Liens; Shipping.
BOILERS—See Steam.
BONA FIDE PURCHASERS—See Bills and Notes, 950; C-hattel Mort
gages, 1450; Fraudulent Conveyanees, 3894; Pledge, 7742; Public Lands.
7981 ; Recording Act, 8302; Sales, 8594; Speciﬁc Performance. 8795; Trusts.
9914; Usury, 9988 ; Vendor and Purchaser, 10070.

BONDS
(‘ross-References
See Public Oﬁicers, and other specific heads.

1045. Necessity of principal—.\ bond may be sutiicient though it has no
principal obligor to whom the other obligors stand in the relation of sureties.“
1046. Joint and several—Prior to Laws 1897 c. 303, a distinction was made
between joint and joint and several bonds.“ Now the obligation on all bonds
is joint and several.‘2
88 Armstrong v. Lewis, 14-406(fl08): St.
Paul Nat. Bank v. Cannon, 46-95, 484-526;
Gray v. Blabon, 74-344, 77+234. See R. L.
1905 § 4718.

36 Daniels v. Wilson, 21-530.

See Per

kins v. Trinka, 30-241, 154-115.
81 Yale v. Watson, 54-173, 55+957.
38 Myrick v. Purcell, 95-133. 103+902.

34 Welsh v. First Div. etc. Ry., 25-314,
320.

89 State v. Justus, 85-279, 88+759.
40 Howard v. Manderﬁeld, 31-337, 17+9~16.

"5 St. Paul Nat. Bank v. Cannon, 46-95,
48+526. See First Nat. Bank v. Buchan,

*1 O’Gorman v. Lindeke, 26-93, 1+8-11;
Steffes v. Lemke, 40-27, 41+302; Sprague

79-322, 82+641.

v. \\'ells, 47-504, 50+535; Ramsey (‘ounty
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1047. Requisite number of sureties—-\Vhere “sut’ﬁcient sureties” are re
quired on a bond there must be two or more.‘3
1048. Qualiﬁcations of sureties—Rules of court—Sureties must be resi
dents and freeholdcrs of this state, and worth the amount speciﬁed in the bond
or undertaking above their debts and liabilities, and exclusive of their property
exempt from execution, except where the statute otherwise provides.“ No
practicing attorney or counselor at law will be received as a surety on any bond
or undertaking required in an action, whether he is the attorney of record in the
action or not, except where such bond or undertaking is executed on behalf of
a non-resident party.‘5
1049. Justification of sureties—Trust cmnpanies—Whenever a judge or
other oﬁicer approves the security to be given in any case. or reports upon its
sutiiciency, he must require the sureties to justify by ailidavit.“ Laws 1885
c. 3 § 7, making it lawful for an “annuity safe deposit and trust company” to
become sole surety upon any bond or undertaking “without justiﬁcation or
qualification,” is only permissive, and does not make it compulsory on the court
to accept it as surety without justiﬁcation, or deprive the court of the power to
require it to justify, if its sufficiency as surety is excepted to."
1050. Acknowledgment—.-\ rule of court requires all bonds to be duly
proved or acknowledged in like manner as deeds of real estate, before they can
be received or ﬁled.“
1051. Delivery—The delivery of a bond, to be effective, must be made with
the intention of passing the title to it to the obligce, and such as would pass it

beyond recall by the obligors." \\'here a shcrill"s bond is “duly” approved, its
delivery is implicd."'° A bond is not “executed” until delivery.‘“
1052. Approval—-The approval of a bond by the proper oilicer involves a de
termination as to the amount for which the bond should be given, and it is un

necessary that the amount'should be ﬁxed by a separate order."
1053. Obligor a debtor-The obligor in a penal bond is debtor to the obligee
from the execution of the bond, though its condition may not have been
broken.“
1054. Extent of liability-In a penal bond the extent of liability is gen
erally limited by the amount of the penalty.“ Where a bond contains a con~~
tract for the performance of certain things, and the obligor binds himself in a

penalty, for the performance of the contract, the penalty is not the limit of re
eovery on the instrument. In an action for a breach of the contract, the obligce
may recover damages as often as the breach arises, even beyond the penalty.“
1055. Conclusiveness of recitals—A recital in a bond, which is certain in

its terms and relevant to the matter in hand, is conclusive between the parties to
a controversy growing out of the instrument or the transaction in which it was

executed.56

The recitals in a bond may control its conditions.“

v. Elmund, 89-56. 93+105-4; Sundberg v.
Goar, 92-143, 99+638.
4'2 R. L. 1905 § 4282.
4-3 State v. Fitch, 30-532, l6+411.
H Rule 2, District Court.
45 Rule 1, District Court; Schuek v. Hagar, 24-339.
46 Rule 2, District Court.
" State v. Dist. Ct., 58-351, 59+-1055.
43 Rule 1, District Court.
0 Clarke v. Williams, 61-12, 62+1125.
See Nehring v. Haines, 70-233, 72+1061.

50 Ramsey
(429).

County

v.

Brisbin,

17-45].

See St. Louis County v. Am. L. &

T. Co., 67-112, 69+704.

M
-‘*2
53
54

State v. Young. 23-551.
liempsted v. Cargill, 46-141, 48+686.
Stone v. Myers. 9-303(287).
Nelson v. Armstrong, 93-449, 101+968,

102t207, 731.
-'55 Meinert v. Bottcher, 60-204, 62+276.
~'-0JciTcrson v. Mc(‘arthy, 44-26, 46+140;
Meeker County v. Butler, 25-363; Green
gnrd v. Fretz, 64-l0, 65+949; Hennepin
County V. State Bank, 64-180, 183, 66+
143; St. Louis (‘ounty v. Am. L. 80 '1‘. C0..
75-489, 492, 78+1l3; Red Wing S. P. Co.

v. Donnclly, 102-192, 113+1; Bell v. Kirk
land, 102-213, ll3l27l.

57 Dunham v. Johnson, 85-268, 88-P737.
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1056. Statutory bonds-—Defective—-A condition in a statutory bond which
L'OIlfOI'lHS substantially to the language of the statute is suﬂicient.58 Conditions
which are unauthorized by statute are void.“ A bond which is defective as a
statutory bond may sometimes be sustained as a common-law obligation,“ but
not as to a stranger,"1 or where there is want of capacity.62 It may be suﬂicient
as an undertaking.“ The statute is a part of a statutory bond.‘H Mere formal
defects are not fatal.“

A voluntary bond, other than an official bond, based on

a valid consideration, is enforceable as a common-law bond according to its con
ditions, though they are more onerous than would have been required if a statu
tory bond had been given to effect the same purpose.00

1057. Action—Nominal damages-—Upon the breach of the condition of a
bond a right of action accrues, but only nominal damages are recoverable if no
actual damage is apparent.87
BONUS STOCK—See Corporations, 2032, 2083.
BOOK ACCOUNTS-—See Accounts, 61; Sales, 8578.
BOOKS—See Evidence, 3358.
BOOKS OF ACCOUNT—See Evidence, 3345.

BOROU_GHS—See Municipal Corporations.
BOULEVARDS—-See Municipal Corporations, 6608, 6617, 6819.

BOUNDARIES
Cross-References
See Adverse Possession, 114; Estoppel 320].

1058. Government subdivisions-Reference to the government survey is
the usual mode of describing rural lands.“ When the description is by refer
ence to a government subdivision it is to be presumed that the parties intended
that the tract should be ascertained by the methods of the government survey."
1059. Reference to plats—Reference to a plat is an approved mode of de
scribing boundaries.” The plat becomes a part of the deed for the purposes of
description.71 It stands on the same footing as monuments and prevails over
bounds, courses, and distances,72 but it will yield to the clearly shown intention

of the parties at variance therewithf’ and to survey stakes and monuments."
'59 Lanier v.

Irvine, 21-447.

See Wat-

erous v. Clinton, 125+269.
-'-9 Anderson v. Munch, 29-414, 13+-192;
Johnson v. Dun, 75-533, 540, 78+98.

See

Kimball v. Southern etc. Co., 57-37, 58+
868.

80 Price v. Doyle, 34-400, 26+14; Ander
son v. Munch, 29—414, 13+192; St. James
v. Hingtgen, 47-521, 50+700; St. Louis
County v. Manufacturers’ Bank, 69-421,
72+701.

See Waterous v. Clinton, 125+269.

61 Union 8. P. Co. v. Olson, 82-187, 84+
756.

6'-’Breen v. Kelly, 45452, 47+1067.
6-3 Schoregge v. Gordon, 29-367, 13+194;
Buck v. Lewis, 9—314(298).
04 Scott County v. Ring, 29-398, 13+181;
Stapp v. St. Clyde, 44-510, 47+160; Combs

"6 Johnson v. Dun, 75-533, 78+98.

0'! Sprague v. Wells, 47-504, 50+535.
'18 N. W. etc. Co. v. Norwegian etc. Sem
inary, 43-449, 452, 45+868.
6° Cogan v. Cook, 22-137. See Owsley v.
Johnson, 95-168, 103+903.

10 Bailey v. Galpin, 40-319, 322, 41+1054;
N. W. etc. Co. v. Norwegian etc. Seminary,
43-449, 452, 45+868; Gilbert v. Emerson,

60-62, 61+820; Owsley v. Johnson, 95-168,
1034903.

11 Nicolin v. Schneiderhan, 37-63, 33+33;
Owsley v. Johnson, 95-168, 103+903. See
Hurley v. Mississippi etc. Co., 34-143, 24+
917; Hall v. Conn. M. L. Ins. Co., 76-401,
79+497.
'12 Coles v. Yorks, 36-388, 31+353; Nico

v. Jackson, 69-336, 72 +565.

liu v. Schneiderhan, 37-63, 33+33.
'18 Owsley v. Johnson, 95-168, 103+903.

6-5 Redwood County v. Tower, 28-45, 8+
907; Buck v. Lewis, 9—314(298).

"4 Turnbull v. Schroeder, 29-49, 11+147.
See Kilgore v. Frisbee, 52-519, 55+63.
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It is immaterial that the plat does not conform to the statute, or is not duly
certiﬁed or recorded." Where a description referred to a plat on ﬁle and there
were two plats on ﬁle, parol evidence was held admissible to show the plat re
ferred to.“ Under a description of lots eo nomine, as platted, the land in the
street passes as parcel of the lots.77 Where a description by metes and bounds
is supplemented by a reference to a particular lot or subdivision of land to indi
cate the tract intended to be conveyed, the former, though to be preferred, by
ordinary rules of construction, as the more certain expression of the intention
of the grantor, will not, however, necessarily be controlling, if, under all the
circumstances, the land intended to be conveyed more clearly appears by the
latter description." Where a tract of land is actually surveyed into blocks,
lots, and streets, the effect of a conveyance to purchasers of separate lots and
blocks according to such survey is to dedicate the streets therein to public use,
independent of any statutory dedication. And where the plat of such survey
fails to comply with the statutory directions so as to entitle it to be recorded, it
may nevertheless be referred to for the purpose of describing lots or blocks, and

parol evidence is admissible to apply the descriptions in the deeds to the subject
matter." Where a plat is a part of a deed by reference for purposes of descrip
tion, it is no more subject to variation by parol than the other parts of the

deed.80 In construing a plat no part of it is to be regarded as superﬂuous or
meaningless.‘“ 'l‘he purchaser of a lot according to a plat or plan acquires a
right to every advantage, privilege, or easement. which the plat or plan repre
scnts."
1060. Courses and distances-Courses and distances yield to monuments.“
If there are no monuments, or, if monuments once existing are gone and cannot
be located, the courses and distances, when explicit, must govern, and cannot be

controlled or_aﬁ'ected by parol.“

The side lines of a lot in a city are presumed

to run at right angles to the street.85

A description by metes and bounds will

ordinarily, but not necessarily, prevail over a reference to the land as a lot indi
catcd on a plat.“
1061. Monuments and natural boundaries-Monuments and natural
boundaries prevail over courses and distances.M

1062. Maps-—A map or plan stands on the same footing as a monument and
prevails over bounds. courses. and distances.""‘ If the grantor exhibits a map
of the premises to his grantee he may he estopped thereby.“

1063. Thence to the place of beginning—A call, “thence to the place of be
ginning,” has been held to prevail over courses and distances."0

1064. Reference to another deed—A reference to another deed has been
held sutliciently deﬁnite ; "1 to limit the grant; ‘*2 and to render the description
"- Ames v. Lowry, 30-283, 15+247; Reed
v. Lammel, 28-306, 9+8-58; Sanborn v.
Mueller, 38-27, 35+666; Borer v. Langc,

44-281, 46+358.
7° Slosson v. Hall, 17-95(71).
7'' Witt v. St. Paul etc. Ry., 33-122, 35+
862.
18 Cannon v. Emmans, 44-294, 46+356.
7" Borer v. Langc, 44-281, 464358.
8" Cunningham v. Willow River, 69-219,

71+532.
81 Gilbert
*2 Wilder
8-*1 See §§
84 Yanish

v. Emerson, 60-62, 61+820.
v. St. Paul, 12-192(1l6. 127).
1061, 1072.
v. Tarbox, 49-268, 276, 51+

1051; Chan v. Brandt, 45-93, 47+461.
*5 Austrian v. Davidson, 21-117.

96 Cannon v. Emmans, 44-294, 46+356.
87 Turnhull v. Schrocdcr, 29-49, 11+147;
(‘olcs v. Yorks, 36-383, 31+353; Nicolin v.
Schneiderhan, 37-63. 33+33; Everson v.

Wascea, 44-247, 46+-105: Chan v. Brandt.
45-93, 47+461; Owings v. Freeman, 48
483, 489. 51+-176; Yanish v. Tarbox, 49
268, 51+105l; Bcltz v. Mathiowitz, 72

443, 75+699; Klcvcn \'. Gunderson, 95-246,
104+4.
"4 Colcs v. Yorks, 36-388, 391, 31+353.
*9 Dawson v. St. Paul etc. Ins. Co., 15

136(102).
9° Owings v. Freeman, 48-483, 51+476;
Yanish v. Tarbox, 49-268, 276, 51+1051.

M (‘ast1c v. Elder, 57-289, 59+197.
"'-' \\’itt V. St. P. ctc. Ry., 33-122. 35t>S62.
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sufficiently certain.” If one deed refers to another for a description of the
premises granted or to be granted, the latter, for the purpose and to the extent
of the reference, will be deemed a part of the forn1er.“
1065. Highways—Lands are frequently described with reference to roads
or highways.on It is unnecessary that the road be legally laid out and made a
matter of record.M

Where a deed conveys land bounded on a street, alley, or

highway, the grantee presumptively takes to the center line. This presumption
yields when a diﬁ‘erent intention is clearly manifested, or where the evidence
shows there could be no foundation for it, as where the grantor at the time

owned no part of the street. the same being laid wholly on the land of another.tn
Where land bordering on navigable water is platted so as to lay out a street
along the shore or bank, the fee of the lots on the opposite side of the street ex
tends to the water, subject to the public easement.“
1066. Quantity—Comparatively little weight is to be given to calls for quan
tity.” They are controlled by other deﬁnite calls.1 In the description of land
it is usual, after description by metes and bounds, to add a clause stating that
the land described contains so many acres. But, unless there is an express cove
nant that there is the quantity of land mentioned, the clause as to quantity is
considered simply as a part of the description, and will be rejected if it is in
consistent with the actual area, when the same is capable of being ascertained
by monuments and boundaries. The mention of the quantity of land conveyed
may aid in deﬁning the premises, but it cannot control the rest of the descrip
tion.'-’
1067. Rivers and lakes—Abutting owners take to the center of the stream
of a non-navigable river,3 and to the center of a non-navigable lake.‘ In the
case of navigable rivers and lakes they apparently take an absolute title to ordi

nary high-water mark. and a qualiﬁed title to low-water mark.5 It is well set
tled that they do not take beyond the water’s edge.° Where, upon a town plat.
a street is laid down, and the only boundary for part of the street on one side
is a navigable lake or river. the street extends to low-water mark, and the dedi
cation will be held to have been intended to enable the public to get to the water
for the better enjoyment of the public right of navigation.7 Where a deed con
veys land bordering on a lalte by a description, the calls for the eastern boundary
"8 Noyes v. French L. Co., 80-397, 83+
385.
94 Carli v. Taylor, 15—171(131).

"5 Prescott v. Beyer, 34-493, 26+732;
Yanish v. Tarbox, 49-268, 51+1051; Id.,
57-245, 59+300; McRoberts v. McArthur,
62-310, 64+903.
'6 McRoberts v. McArthur, 62-310, 64+
903.
9'1 Tn re Robbins, 34-99. 24+356; Hurley
v. Miss. etc. Co., 34-143, 24+!-I17; Rich v.
Minneapolis. 37-423, 35+2; Witt v. St. P.
etc. Ry., 38-122. 35+862; Lamm v. Chi.
etc. Ry., 45-71. 47-+455; Wait v. May, 48
453, 51-+471; Gilbert v. Emerson. 60-62.
67, 6l+820; Hall v. ('onu. etc. Ins. Co..
76-401, 79-+497; Ovraley v. Johnson, 95
168, l03+903; White v. Jeﬁerson, 124+-373

(effect of highway having been vacated be
fore transfer). See 23 Harv. L. Rev. 480.
98 Wait v. May, 48-453. 51+-171. See Hall
v. Conn. etc. Ins. Co., 76-401. 79+497.
9“ Klcven v. Gnnderson, 95-246, 104-H.
1Austrian v. Dean. 23-62;. Sherwin v.

-15

Bitzer. 97-252. 106+-1046.

See Ward v.

Dean. 69-466. 72+710.

‘-’ Sherwin v. Bitzer, 97-252, 106+1046.
3Schurmeier v. St. P. etc. Ry., 10-82
(59); Scheifert v. Briegel, 90-125, 129,
96+44.
-1 See § 1070.

-'-Schurmeier v. St. P. etc. Ry., 10-82
(59); Brisbine v. St. P. etc. R_v., 23-114;
St. P. etc. By. v. First Div. etc. Ry., 26
31. 49+303; Carli v. Stillwater etc. Co., 28
373, 380, 10+205; Union Depot etc. Co. v.
Brunswick. 31-297, 301, 17+626; Lake Su
perior L. Co. v. Emerson, 38-406, 384-200;

Miller v. Mendenhall. 43-95, 101, 44+114-1;
Hanford v. St. P. etc. Ry.. 43-104, 111,
42+-596; Mpls. T. (‘o. v. Eastman, 47-301.

50+82; Wayzata v. G. N. Ry., 50-438. 52+
913; Lamprey v. State, 52-18], 198, 53+
1139; In re Minnetonka Lake Improve
ment, 56-513, 520, 58+295.
8Lamprey v. State. 52-181, 53+1139.

7 Wayzata v. G. N. R_v.. 50-438, 52+913.
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of which are: “Thence east to the shore of the lake; thence north, along said
lake shore, to a certain point; and thence west,” ctc., it conveys all the riparian
rights of the grantor in the lake, in front of the land conveyed, and, as against
the grantor, any land made by ﬁlling in the lake at the shore.8 When a govern
ment lot abuts upon a lake, the shifting water line, and not the meander line,

is the boundary of the lot. The transfer of such a lot by number according to
the government survey, without words of restriction, conveys all the land which
has become a part of the lot by the recession of the lake.”
1068. Meander lines about lakes-—A meander line is not, as a general rule,

a boundary line; yet the boundaries of fractional lots cannot be indeﬁnitely ex
tended where they appear by the government plat to abut on a body of water
which in fact never existed at substantially the place indicated on the plat. In
such exceptional cases, the supposed meander line will, if consistent with the

other calls and distances indicated on the plat, mark the limits of the survey,
and be held to be the boundary line of the land it delimits.10 Where the
meander line of an inland, meandered, navigable lake, is not a boundary line of
the fractional lots 01' tracts of land abutting thereon, the title of contiguous

owners extends to all land between such line and the shore of the lake, precisely
as though it were the result of accretions or relictions ; and the boundaries of
adjoining tracts, as to land beyond the meander line, are ﬁxed by extending
their side lines on a deﬂected course from their intersection with the meander
line toward a point in the center of the lake.‘1
1069. Meander lines along rivers—Government meander lines run along
rivers are not boundaries. Owners of land abutting on a river own all the land
between the meander line and the river though it was never a part of the river
bed and was not formed by accretion or the recession of the river waters.12
1070. Non-navigable lakes-—'1‘he owners of land bordering on the shore of
a meandered non-navigable or dried-up lake own the bed of the lake in severalty.
Their title extends to the center of the lake ; the boundary lines of each abutting
tract being ﬁxed by extending, from the meander line on each side of the tract,
lines converging to a point in the center of the lake.“ The mode of dividing
the bed of a dried-up lake among the abutting owners depends on the shape of
the lake.“
1071. Construction—If there is doubt arising from the terms of the descrip
tion or in its application to the subject-matter, the court may place itself in tht
position of the grantor, and read it in the light of the circumstances under
which it was executed, and may consider the condition of the property, state of
the title, boundaries, or other material matters.

The description is to be so

construed as to give effect if possible to the intention of the parties without ref
erence to technical rules of construction.“ If possible the construction should
be consistent with all the terms of the dcscription.‘° The practical location by
the parties is to be considered.17 lf there are two inconsistent descriptions the
grantee is entitled to hold by that which will be the more beneficial to him.ul
8 Castle v. Elder, 57-289, 59+197.
9Sherwin v. Bitzer, 97-252, 106+1046.
1° Security L. & E. Co. v. Burns, 87-97,
9l+30-1; Everson v. Waseca, 44-247, 46+
405; Lamprcy \'. State, 52-181, 53+ll39;
Sherwin v. Bitzer, 97-252, 106+10-16.
11 Hanson v. Rice, 88-273, 92+9S2.
12 Schurmeier v. St. P. etc. 1ty.. 10-82
(59); Olson v. Thorndike, 76-399. 79+399:
Webber v. Axtell, 94-375, 379, l02+9l-'1.

v. Rice, 88-273, 92+982; Scheifert v. Brie
gel, 90-125, 96H-1; Markuscn \'. Morten
sen, 105-10, 116+1(l21. See Huntsman v.
llemlricks. 44-423, 46+910.
1\Schcifcrt v. Briegel, 90-125, 96l>44;
Markusen v. Mortenscu, 105-10, 116+1021.
Sec 17 Harv. L. Rev. 410.
1-'5 Cannon v. Emnmns, 44-294, 46+356.
1°Lovejoy v. Gaskill, 30-137. 14-+583.
17 Austrian v. Davidson, 21-117.
See

See § 1067.

Note, 110 Am. St. Rep. 677.

13Lamprey v. State, 52-181, 53+1139;
Shell v. ltlatteson. Bl-38, S3-t91; Ilanson

1*‘(‘oltcr v. Mann. 18-96(79).
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That corn.-'t1-iii.-iio11 should be adopted which is consistent with all the terms of
dc.-‘c1'ipti011 employed by the parties rather than one which is inconsistent with
some of those terms; though, by applying the principle, falsa demonstratio non
nocct, the latter construction would be otherwise reasonal)le.1°

1072. Inconsitent ca11s—Re1ative rank-If calls are inconsistent they are
to be given prevailing effect in the following order: (1) natural objects; (2) ar
tiﬁcial marks; (3) courses and distances.20 Effect must be given to the more
certain and material elements of a description," to those as to which there is the
least liklihood of mistake.22 Comparatively little weight is to be given to calls
for quantity.23 If there are two complete and irreconcilable descriptions the
grantee is entitled to hold by that which is the more beneﬁcial to him.‘-"_

1073. General and particular descriptions-—A general description may be
limited and restricted by a subsequent particular description,25 but not if it is
deﬁnite and certain in itself." A particular description is not impaired by a
subsequent general description." ,
1074. Falsa demonstratio non nocet—If a description as a whole is sulﬁ
cient, it is not vitiated by false particulars.28
1075. Parol evidence--Parol evidence is inadmissible to vary the descrip
tion of a boundary in a deed," but it is admissible to prove the surrounding
circumstances to aid the court in applying the description to the land.30 The
application of the description to the face of the earth is a matter of evidence.31
Parol evidence is admissible to prove the site of lost monuments, survey stakes,

etc," and to prove an estoppel.38
1076. Reputation—(‘-ommon repute is admissible to prove boundaries estab
lished by the United States surveys, where the monuments have disappeared.“
1077. Oﬂicial plats and ﬁeld notes—-The government plats and ﬁeld notes
are conclusive as to the location of boundaries?‘5 If plats and ﬁeld notes are
inconsistent the former controls.‘“‘ It ﬁeld notes are inconsistent those most
likely to be true are to be taken.87
1078. Fractions of lots-—A deed conveying the “east half” of a lot has been
held to mean the east half according to area."
.
1079. Government corners, surveys, etc.—-The corner of a government

subdivision is where the United States surveyor located it, whether right or
19 Lovejoy v. Gaskill, 30-137, 14-+583.
20 Yanish v. Tarbox, 49-268, 51+-1051;
Kleven v. Gunderson, 95-246, 104+4. See
Note, 129 Am. St. Rep. 990.
'21 Owings v. Freeman, 48-483, 51+-476;
Colter v. Mann, 18-96(79, 85); Coles v.
Yorks, 36-388, 391, 31+353. See Cannon
v. Emmans, 44-294, 46+356.
22 Everett v. Cont. Ins. Co., 21-76, 78;
Coles v. Yorks, 36-388, 391, 31+353.

23 Kleven v. Gunderson, 95-246, 104+4.
24 Colter v. Mann. 18—96(79, 86). See
Coles v. Yorks, 36-388, 391, 31+353.
'~'-5 Austrian v. Davidson, 21-117; Witt v.
St. P. etc. Ry., 38-122, 128, 35+862.
1:6 Middleton v. Wharton, 41-266, 43+4.
1'1 Colter v. Mann, 18-96(79).
28 Thorwarth v. Armstrong, 20-464(419) ;

Kiefer v. Rogers, 19-32(14, 19); Middle
ton v. Wharton, 41-266, 268, 43+-4; Oolter
v. Mann, 18-96(79) ; Roberts v. Grace, 16

126(115, 121); Slosson v. Hall, 17-95(71,
75); Austrian v. Davidson, 21-117; Love
joy v. Gaskill, 30-137, 139, 14+583; Coles

v. Yorks, 36-388, 390, 31+353; McAllister
v. Welker, 39-535, 41+107; Bailey v. Gal

pin, 40-319. 322, 41+l054; Owings v. Free
man, 48-483, 51+476; Ambs v. Chi. etc.
Ry., 44-266, 268, 46+321.
'19 Beardsley v. Crane, 52-537. 54+740;
McR0berts v. McArthur, 62-310, s4+aoa;
Yanish v. Tarbox, 49-268, 276, 51+1051;

Castle v. Elder, 57-289, 59+197 ; Cunning
ham v. Willow River, 68-249, 71+532.
3° Austrian v. Davidson, 21-117 ; McRob
erts v. McArthur, 62-310, 64-+903; Ames v.
Lowry, 30-283, 15+247; Eastman v. St.
Anthony Falls etc. 00., 43-60, 44+882;

Borer v. Lange, 44-281, 285, 46+358; Sloa
son v. Hall, 17-95(71); Cannon v. Em

mans, 44-294, 464-356; Witt v. St. P. etc.
Ry., 38-122. 35+862.
31 Romans v. Langevin. 34-312, 25+638.
8'2 Borer v. Lange, 44-281, 46+:-358. See
§ 1081.

88 Thompson v. Borg, 90-209, 95+896.
84 Thoen v. Roche, 57-135, 58+686.
3‘ Schnrmeier v. St. P. etc. Ry., 10-82
(59); Ferch v. Konne, 78-515, 81+524.
3° Hanson v. Rice, 88-273, 281, 92+982.
37 Stadin v. Helin, 76-496, 79-537, 602.

3* (‘ogan v. Cook, 22-137.
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wrong. The monuments and boundary lines as established by the United
States government survey control the description of lands patented by the
United States. Mistakes in such surveys cannot be corrected by the courts.”
A witness or bearing tree is not an established corner, but merely a designated
object from which, in connection with the ﬁeld notes. the location of the corner
may be ascertained.“ Where. owing to meandered lakes. but one quarter cor
ner post was established upon the ground on the boundary lines of a certain sec
tion, which post was on the south line thereof, the division line between the

southeast and southwest quarters of said section must be ascertained by running
a line due north from the quarter post to the meandered lake upon the north
side of the section.“ Where, on account of the presence of a lake, a quarter
section corner on the section line could not be ﬁxed and designated by a stake
or monument at such corner, and the same was located by a witness-c0rner_
established near the margin of the lake on the section line, and the stake there

ﬁxed, together with the plat and ﬁeld-notes, show the distance and direction of
such mound from the section corner on the section line, such corner is thereby

ﬁxed, and its location is to be ascertained by measurement from the witness
corner.“ The federal statute proving that “the boundary lines which have not
been actually run and marked shall be ascertained by running straight lines
from the established oorners to the opposite or corresponding corners,” prevails
over an inconsistent rule of the General Land Office.“
1080. Lost monuments, survey stakes, ctc.—Where monuments or objects

or marks have been removed or obliterated, their former site or location must

be ﬁxedand established with reasonable certainty, in order that they shall pre
vail over the lines established by explicitly given courses and distances or to
throw an evident error of description by course and distances into the second
boundary line as given, which otherwise would be charged to the fourth or last
line, and corrected by rejecting the given courses and distances and bringing the
last line direct to the terminus deﬁnitely described in the conveyance as “the
point of beginning.” “ Where lots and blocks are actually surveyed on the
land, and stakes set at the corners thereof, it is competent to prove by parol the
location thereof, and if lost or destroyed the places where they were set.“
1081. Lost corners—If the original post or monument at the corner of a
government subdivision has disappeared or become obliterated, its site may be
established by clear and satisfactory evidence and when so established will con
trol.“

The mode of re-establishing a corner is governed by the rules of the

General Land Oﬁice.‘7
1082. Description fatally defective—Conﬁrmatory deed—If a descrip
tion does not afford the means of identifying the property with reasonable cer
tainty. the deed is void and the legal title will not pass.‘8 The title may be

41 Beardsley v. Crane, 52—537, 54+-740.

Fcrch v. Konne, 78-515, 81+524; Stadin v.
llelin, 76-496, 79+537, 602; Winger \'.
Vaae, 712-145, 84+659; Loveridge v. Omodt,.
38-], 35+564; Moscr v. Doffner, 125+2T5.
47 R. L. 1905 §§ 578, 580; Kleven v. Gund~
erson, 9-5~246. 104+-1.
See cases under
note 46.
4" McRoberts v. McArthur, 62-310, 64+

*2 Chan v. Brandt, 45-93, 47+461.

903; Bailey v. Galpin, 40-319, 322, 41+

43 Maser v. Doffner, 125+275.

1(|54; Heed v. Lammel, 28~306, 9+858;
Maier v. Joslin_ 46-228, 48+909; Roberts.
v. Grace. 16—126(115); Cunningham v
Willow River, 68-249, 71+532.

99 Chan v. Brandt, 45—93, 47+46l; Beard
sley v. Crane, 52~537. 544, 54+740; Beltz
v. Mathiowitz, 72-443, 75+-699; Ferch v.
Konne, 78-515, 8l+524; Winger v. Vaae,
82-145. 84+659; Lamprey v. Mead, 54-290,
55+l132.

40 Stadin v. Helin, 76-496, 79+537, 602.

44 Yanish v. Tarbox, 49-268, 5l+1051;
1d., 57-245, 59+300.
45 Borer v. Lange, 44-281, 46+358.
46 Beltz v. Mathiowitz, 72-443, 75+699;
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conﬁrmed by a subsequent deed containing a correct description.” It a de
scription includes several particulars, all of which are necessary to identify the
land, no estate will pass except such as agrees with every particular“0
1083.- Practical location-—The “practical location” of a boundary line can
be established in one of three ways only: (1) the location relied upon must have
been acquiesced in for a sufficient length of time to bar a right of action under

the statute of limitations; (2) the line must have been expressly agreed upon
by the interested parties, and afterwards acquiesced in; (3) the party whose
rights are to be barred must, with knowledge of the true line, have silently
looked on while the other part_y encroached thereon, and subjected himself to ex—'
pense which he would not have done had the line been in dispute.In Evidence
to establish such a location must be clear and strong."
1084. Statutory action to determine boundaries-—The statute 5‘ was not
designed merely to establish the location of the original government or other
line between the parties, but to establish the present boundary line between them
according to their respective existing rights of property, and hence the court
is required to try and determine adverse claims in respect to any portion of the
land involved which it may be necessary to determine for a complete settlement
of the boundary lines involved. Title by adverse possession is an admissible
defence.“ The statute is not designed to cover cases where the sole question is
as to the title in fee.“ The defeated party is not entitled to a second trial as of
right.“ Cases are cited below involving questions of pleading and practice : ""
and the suﬁiciency of evidence.58

BOUNTIES
(‘ross-‘References
See Constitutional Law, 1672.

1085. To manu.facturers—Laws 1895 c. 205,~ as amended by Laws 1899
c. 307, providing for the payment of certain bounties to manufacturers of sugar
from beets grown in this state, is unconstitutional."
_
1086. To soldiers—Cases are cited below relating to bounties to soldiers.”
BOYCOTT—See (‘0nspiracy, 1566.
4" Greve v. Cotﬁn, 14—3'45(263).
50 Roberts v. Grace, 16—126(115, 121).
51 Benz v. St. Paul, 89-31, 93+1038;
Beardsley v. Crane, 52-537, '54+740; Thoen
v. Roche, 57-135, 139, 58+686; Markusen

v. Mortcnsen, 105—10, 116+1021; Moser v.
Doffner, 125+2T5.

-"2 Markusen v. Mortensen, 105-10, 116+
102].

=3 R. L. 1905 § 4454.
-14 Stadin V. Helin, 76-496, 79+-537, 602.
Sec Krabbenhoft v. Wright, 101-356, 112+

421;

Wright

v.

Krabbenhoft,

104-460,

116+940 (effect of judgment—res judi
cats).
55 Benz v. St. Paul, 77-375. 379. 79+1024,
82+1118.
-'41 Tierney v. Gondcreau. 99-421, 109+S2l.

5'! Rock v. Donora M. Co., 91-259, 97+889
(complaint held suﬁicient—briuging in
new parties—stay); Miller v. Hogan, 8l~
312,

84+-40

(amendment of verdict

held

improper); Wright v. Krabbenhoft, 104
460, 116+940 (amendment of judgment).
58 Ferch v. Konne, 78-515, 814-524; Kiet
ner v. Beseke, 96-137, 104+759; Strceter v.
Brown, 92-488. 100+1126; Edwards v.

Morley, 100-542, 110+1133. See Hansen v.
Lee, 104-232, 1164482.
59 Minn. S. Co. v. Iverson. 91-30. 97+~154.
60 Gates v. Thatcher, 11-204(133); Kun
kle v. Franklin. l3—12T(l19); Comer v.
Folsom, 13-219(20-5); \Vilson v. Buckman.
13~44l(»l-04); r\lc(‘utchen \'. l-‘recdoni, 1-'3:

2lT(lﬁ9).

BREACH OF PROMISE OF MARRIAGE
1087. The contract—'1‘he promise must be mutual. It is not enough that
the defendant represented to third parties that he intended to marry the plain
tiff. There must be a meeting of minds between the plaintiﬁ and the defend
ant.“

The promise, however, need not be express, but may be implied from

the conduct of the parties."
1088. Breach of prorniae—Time of fulﬁlment—Where an engagement of
marriage is entered into to take place on the happening of a future event, the
law implies that the promise will be fulﬁlled within a reasonable time there
after, which may depend on the nature of the event."
1089. Nature of action for breach—An action for the breach of a promise
of marriage is sui generis. It is an action for breach of contract only in form
and name and in many of its essential features has always been considered as
one for a wilful tort.“

1090. Limitation of actions-—'1‘he statute begins to run from the breach and
not from the time of making the contract.“

1091. Demand before suit-It is unnecessary for the plaintiff to demand
or request a fulﬁlment of the promise before bringing suit where the conduct of

the defendant is such as to show unequivocally that he does not intend to fulﬁl
it.“
1092. Want of chastity as a dcfence—-One who contracts to marry another.
knowing that the latter had previously been unchaste, is bound thereby. But
subsequent unchastity is a defence."
1093. Burden of proof—-' ‘he plaintiff has the burden of proving the con
tract.” If unchaste conduct subsequent to the contract is relied upon as a dc
fence. the burden of proving it is on the defendant."
1094. Damages—In genera1—The law as to damages in this class of actions
is exceptional. being in some respects analogous to the rules prevailing in ac
tions for torts.’0 It is impracticable to lay down precise rules for the assess
ment of damages. Within reasonable limits, the measure of damages is a ques
tion for the sound discretion of the jury in each particular case. And in as
sessing the damages they may take into consideration the defendant’s ﬁnancial
condition. the plaintiﬁ’s pecuniary loss, her loss of opportunities during her
engagement to the defendant for contracting a suitable marriage with another.
the disappointment of her reasonable expectations of material and social ad
vantages resulting from the intended marriage, the injury to her health or feel
ings, the wounding of her pride, the blighting of her affections, and the marring
of her prospects in life, by reason of defendant’s promise and his refusal to keep
it.11 Where the plaintiff had broken her engagement with a third party at the
solicitation of the defendant. it was held that her loss of opportunity to marry
such third party was not an element of damages."2
1095. Exemplary damages-—Exemplary damages are recoverable if the de
fendant enters into the engagement with improper motives and without intend
"1 Tamke v. Vangsnes, 72-236, 751-217.

08 Tamke v. Vangsnes, 72-236, 75+217.

"9 Schmidt v. Durnham, 46-227, 49+126.

W Johnson v. Travis. 33—231, 22+624.

68 Birum v. Johnson, 87-362, 92+].

70 Johnson v.

64 Francis v. V’. I’. Tel. Co., 5-Q 252. 262.
59+1078.
65 Hanson \‘. Elton. 39-493. 3R+6l4.
6'1 Birum v. Johnson, 87-362. 92d; llill
V. Jones. 109-370. 1234327.

0'! Johnson

v.

'l‘ravis.

33-231.

Clcnn-nt \'. Brown. 57-314. !')9+l9R.

22-624:

Travis, 33-231.

22+624;

Beaulien v. G. N. Ry., 103-47. 114+353.
7‘ llahn v. Bettingen, ﬂ1—91. 83+46T;
Jolmson v. Travis. 33-23]. 22 L624; Tamkc
v. \'nng.~mos, 72-236. 75-217; Bcaulieu v.
G. .\'. R_\'., 103-47. ]l44.'t.'v.'l.

T‘-‘ Tlnlm \'. Bcttingen. 91-91, 83+-467.
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ing to perform it, and breaks it unjustiﬁably—when his conduct is wanton and
ruthless, and of such a character as to manifest an intention unnecessarily to
wound the woman’s feelings, injure her reputation, and destroy her future
prospects.’8 Whether it is necessary to plead the facts justifying an award of
exemplary damages is an open question.’H Where the conduct of the plaintiff
was as bad as that of the defendant, it was held that she could not recover ex

emplary damages.“ The award of exemplary damages in a proper case lies in
the discretion of the jury?“
1096. Seduction in aggravation of damages-—Seduction under promise of
marriage being alleged in aggravation of damages, evidence of the sickness of
the plaintiff immediately after the acts complained of has been held admis
sible.T7
1097. Mitigation of damages-—Evidence that the plaintiff shot the defend
ant has been held inadmissible in mitigation of damages." The fact that the
plaintiﬂ’ broke her engagement with another man at the solicitation of the de
fendant has been held improperly considered in mitigation.79 The defendant
may prove the want of chastity of the plaintiff at the time of the engagement in
mitigation of damages, though he knew of it at the time."0
1098. Excessive damages-—Cases are cited below involving the excessive
ness of damages.81
1099. Evidence—Admissibility—-Cases are cited below involving the ad
rnissibility of evidence.82
1100. Evidence—Sufﬁciency—Cases are cited below involving the sutli
ciency of evidence to justify a verdict for the plaintiff.83

BREACH OF THE PEACE
1101. Use of abusive language—-It is a misdemeanor to use in reference to
and in the presence of another, or in reference to or in the presence of any
member of the family of another, abusive or obscene language, intended, or
naturally tending' to provoke an assault or breach of the peace.“
78 Johnson v. Travis, 33-231, 22+624; Cle
ment v. Brown, 57-314, 59+198; Tamke v.
Vangsnes, 72-236, 75+217; Sneve v. Lun

der. 100-5, 110+99.
‘'4 Tamke v. Vangsnes, 72-236, 75+217.
See Vine v. Casmey, 86-74, 90+158.
"Clement v. Brown, 57-314, 59+198.
7“ Sneve v. Lunder, 100-5, 110-+99.
77 Schmidt v. Durnham, 46-227, 49+126.
18 Td.
79 Hahn v. Bettingen, 81-91, 83+467.
5° Clement v. Brown, 57-314, 59+198.
81 Johnson v. Travis, 33-231, 22+624 (ver
diet for $750 sustained); Hanson v. El
ton. 38-493, 384-614 (verdict for $2,500
sustained); Clement v. Brown. 57-314.59+

198 (verdict for $13.0-t2—reduced by trial
court to $7,000—-new trial granted on ap

peal

because

exemplary

damages

were

plaintiﬁ’

would reduce her

verdict

for

$1,500 to $500).
“'2 Schmidt v. Durnham, 46-227, 49+126
(where seduction was charged evidence of
plaintiff's sickness after sexual intercourse
held admissible); Hahn v. Bettingen, 81
91, 83+467 (plaintiff ’s preparation for her
marriage made in the absence of defend
ant and in no way connected with him

held inadmissible); Hahn v. Bettingen,
84-512, 88+10 (fact that plaintiff was ac
quainted with defendant formerly when he
was a married man held admissible); Bi
rum v. Johnson. 87-362, 92+1 (reputation
held admissible to prove defendant ’s ﬁnan
cial abil-ity): State v. Sortviet, 100-12,
1]0+100 (statements of plaintiff not made
in presence of defendant).
$3 Hanson v. Elton, 38-493. 38+614;

wrongly included); Hahn v. Bettingen, 84
512, 88-H0 (verdict for $6.000—reduction
by trial court to $4.000 sustained); Hal
ness v. Anderson, 124+830 (held error for

Schmidt

trial court to grant a new trial unless

(‘lurkc.

v.

Durnharu.

46-227.

49+126;

Hahn v. Bettingen, 84-512, 88+10; Hill v.
Jones. 109-370. 123+927.

MLaws of 1907 c. 96.
3]-207.

1T+3-14

See State v.

(complaint must

2:;-1 '

BRIBERY

1102. Recognizance to keep the peace—'l‘he statute authorizing a justice
of the peace to commit a person to the county jail for six months who refuses
to recognize to keep the peace is not in conflict with section 8 of article 6 of
the constitution limiting the jurisdiction of justices of the peace. The of
fender may be required to pay the costs of prosecution or be committed until
they are paid.“

BRIBERY
1103. What constitutes—'l‘o constitute the crime of asking for a bribe by
a public officer “with the understanding or agreement that his vote.” etc., “shall
be influenced thereby," under G. S. 189-1 § 6349 (R. L. 1905 4800), it is un

necessary that the party solicited for the bribe shall consent to give it, or that
there shall be any meeting of minds or mutual understanding or agreement be
tween him and the party asking for a bribe. It is sufficient if the latter is ready
and willing to enter into a corrupt agreement or understanding that his vote.
etc., shall be influenced by the bribe.Bu

The essential elements of the crime of

offering a bribe to a juror or judicial officer, under G.

1894 § 6348 (R. L.

1905 § 4799), include knowledge on the part of the accused of the official char
acter or capacity of the person to whom the bribe is offered, the fact that the
thing offered was something of value, and that it was offered with intent to in
fluence his official action.“7 The bribing of a witness to absent himself from a
trial to which he has been duly subpoenaed is punishable under G. S. 1894
§ 6383 (R. L. 1905 § 4840)." Two persons must necessarily co-operate in
bribery—the bribe-giver and the bribe-taker." Asking for a bribe and offering
or giving a bribe are distinct offences. The asking for a bribe b_v a member of
a city council, with the understanding or agreement that he would corruptly
use it to bribe or influence the votes or official action of his colleagues, consti
tutes a crime under G. S. 1894 § 6349 (R. L. 1905 § 4800).

The inﬂuence of

a member of a public body over the official action of his colleagues is itself a
part of his own official action and duty.’0
1104. Indictment for bribing juror—.\n indictment under G.
1894
§ 6348 (R. L. 1905 § 4799) for offering a bribe to a juror must allege directly

that the person to whom the bribe was offered was a juror: that the accused
knew it; what was offered: that it was of value: and was offered with intent to
influence the action of the juror as such.M

1105. Indictment for accepting bribe by police of’ﬁcer—An indictment
under G. S. 1894 § 6327 (R. 1.. 1905 § 4800), charging a police officer with
accepting a bribe from swindlers, has been held suffh-ient.”'-' An indictment

charging a mayor with accepting bribes from prostitutes has been held not
double.”
1106. Corroboration—Accomp1ice—A person giving or offering a bribe is
not an accomplice of the person receiving or asking for it. within the rule that
a person cannot be convicted on the uncorroborated testimony of an accom

plice.‘H
state the name of the person in reference

W State v. Howard. 66-309, 68+1096.

to and in whose presence the language was

8‘ State v. Sargent. 71-28. i3+626.

used); State v. Shelby, 95-65. 103+72-'1
(materiality of intcnt—test of the tend-

80 Id.
f'"State v. Durnam, 73-150. 75+1127.

may of the language used to cause a
breach of the peace not what the members

N State v. Howard, 66-309. 68+1096.
‘-1? State v. Gardner, R3-130. 92+-529.

of the jury would have done if it had been
used toward them).

"3 State v. Ames, 91-365. 98+190.
M State v. Sargent, 71-28. 73+626; State

8-’> State v. Sargent, 74-242, 76+1129.
56 State v. Durnam, 73-150, 75+1127.

v. Durnam. 73-150. 75-1127.
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1107. Evidence—Adrnissibility—(‘ases are cited below involving the ad
missibility of evidence.05
1108. Evidence-—Sufﬁciency-(‘ases are cited below holding the evidence
sutﬁcient 9"‘ or insuﬂicient '" to warrant a conviction.
1109. Pun.ishment—A sentence to the state prison for six years and six
months has been held not cruel or unusual punishment."

BRIDGES
Cross-References
‘See Navigable Waters, 6944.

1110. Part of highway—A public bridge is a part of the highway with
which it is connected."

_

_

1111. Legislative control—It is competent for the legislature to determine
and enact that a particular bridge, a part of the public highway, shall be con
structed in a prescribed manner, and within a ﬁxed expense, by towns and
counties within whose territorial limits it will lie when completed, and to de
termine in what proportion these several towns and counties shall contribute to
defray the cost of its construction. Such determination and enactment are an_
exercise of legislative, and not of judicial, authority.1
1112. Width—A bridge has been held to be sixteen feet wide, within the
statutory rule, though there were wheel guards within the sixteen feet."’
1113. Contracts for construction of bridges-Cases are cited below in
volving contracts for the construction of bridges.8

1114. Duty to rebuild—The duty to keep a bridge in repair ordinarily in
cludes the duty of rebuilding it when destroyed by any means. The counties
95 State v. Durnam, 73-150, 75+1127
(trial of member of a city council for ask
ing a bribe-—proceedings of council in re
lation to the matter 1!] connection with

which the bribe was sought and conversa-'
tions of accused explanatory of conversa
tion in which he asked for the bribe held
admissible); State v. Gardner, 88-130, 92+

529 (trial of a police oﬁicer for accepting
a bribe from conﬁdence men on condition
that he would not arrest them—his acts

and declarations and those of the conﬁ
dence men tending to show the state of
facts that would naturally follow such a
corrupt agreement held admissible——acts
and declarations of such conﬁdence men

and of other members of the police force
concerning unrelated crimes held inadmis
sible); State v. Ames, 90-183, 96+330

(trial of a superintendent of police for ac
cepting bribes from lewd women for “pro
tection"—evidence of other similar crimes
held admissible to show intent and system
and to connect accused with the person
making the collections).
96 State

v.

Durnam,

73-150.

75+1127;

State v. Ames, 90—183, 96+330.

ton. 22-366, 370; Willis v. Winona, 69-27,
33, 604-814.
1 Guilder v. Dayton, 22-366.
Hlillctte v. Aitkin County, 69-297, 72+

123. See R. L. 1905 § 1195.
3Guilder v. Dayton. 22-366 (acceptance
of bridge by county board conclusive on
towns and counties in absence of fraud or
mistake); Evans v. Stanton. 23-368 (the

acceptance of a bridge by a committee of
a county board held a valid acceptance by
the board——a contract for a bridge held not
void as involving an expenditure or in
debtedness greater than had been voted at
a town meeting) ; Gillette v. Aitkin County,
69-297, i'2+123 (held unnecessary for coun

ty board to advertise for bids or to award a
bridge contract to the lowest bidder); Le
Tourncau v. Hugo, 90-420, 9T+115 (the
general provisions of the charter of Du
luth requiring all public work to be let to
the lowest bidder held applicable to the
bridge authorized by Laws 1901 c. 75);
Pillager v. Hewett, 98-265, 107+815 (a
municipality held not entitled to recover
money paid on a contract which was void
because not entered into as provided by

W State v. Amos, 91-365, 98+190.

statute, the other party having performed

as State v. Durnam, 73-150, 75+1127.

in good faith).

M R. L. mos § 5514(5); Guilder v. Day

.
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of llenville and Redwood have been held bound to rebuild a bridge originally
built under Laws 1889 c. 271 and destroyed by wear and decay.‘
1115. Duty of town board—'l‘o\vn boards are required to keep all bridges
within their towns in repair.‘
1116. Authority of county boards to construct—'1‘he authority conferred
upon county boards by Laws 1899 c. 192, to appropriate monc_v for the building

of bridges included the power to contract for their construction, and extended
to bridges on town roads.“

A contract of a county board for a bridge has been

held unauthorized unless ratiﬁed by a vote of the electors of the county.7
1117. Duty of county board to repair-—'l‘he statutes do not impose upon a
county board an absolute duty to keep bridges in repair.‘
1118. Approaches-—An approach to a bridge across the Mississippi at Wi
nona has been held not to render the city liable for damages to abutting prop
erty and not to be an add,itional servitude on the street.” A municipality is
bound to exercise reasonable care to keep the approaches to its bridges in a safe
condition.‘0
1119. Special assessments--'l‘he cllarter of Minneapolis has been held not
to authorize the levy of special assesslnents on adjacent property to pay for pav
ing approaches to a bridge crossing railway tracks.H

1120. Liability of municipalities for defective bridges-—.-\ municipality
which is given exclusive control of its bridges is required to exercise reasonable
care in keeping them in a safe condition and is liable to any person who is in
jured as a result of the want of such care.12 It is bound to provide the ap
proaches to its bridges with such barriers or guards as may be necessary for the
safety of travelers.18 It must keep its bridges safe for such use as may be rea
sonably anticipated. Whether a bridge has been maintained in a safe condition
is a question for the jury, unless the evidence is conclusive.“ If a defect is due
to negligent construction, and is not latent. the municipality is liable without
notice of the defect." Contributory negligence will defeat recovery as in other
eases." The city of St. Paul has been held bound. as a result of an extension
of its limits. to keep a bridge near Fort Snelling in safe condition."

1121. Actions—Pleading-—(‘ases are cited below involving questions of
pleading in actions for defective brirlgels.18
1122. Various special acts—Construction—(‘ases are cited below involv
ing the construction of various special acts."
BRIEFS--See Appeal and Error. 353--356.
BRINGING IN PARTIES—See Parties. 7328.
4 State v. Renville County, 83-65, 85+830.
5 Id.

ﬁBa_vne v. \Vright County, 90-1. 95+-456.
Tﬁillette v. Aitkin County, 69-297. 72*
123.

8 State v. Renville (‘onnt_v. 83-65. 68. 85+
830.
9VVillis v. Winolln. 59-27. 60+81-l.
1“ Grant v. Brainerd. 86-126. 90+307.
H State v. Smith. 99-59. 108l.Q22.

1'1 Qdlartle v. Minneapolis. 17-308(28~ll;
Moore v. St. Paul, 82-494. 85-163; Lenz v.
St. Paul. 87-85, 91-P256; McDonald v. Du
luth. 93-206. 100+-1102.
1-R Grant v. Brainerd. R6-126, 90+307. See
McDonald v. Duluth. 93-206. 100+1102.
H Anderson v. St. Cloud, 79-88. 81+746;
Grant v. Brainerd. 86-126. 90+307.
15 McDonald v. Duluth, 93-206. 100+1102.

1“ Jlmlerson v. St. Cloud. 79-88. 814-746.
17 Moore v. St. Paul. 82-494. 85+163.
1-‘-qllnrtlc v. Minneapolis. 17-308(284)

(complaint in action against municipality
for dnnmges resulting from a defective
l-ridge sustained): Berry v. Dole, 87-471.

{#2-I134 (eolnplnint for injuries resulting
from a defective private bridge held in
snﬂ‘ieient).
1" Guilder

v.

Otsego.

20-74(59)

(Sn.

Laws 1870 c. 100 providing for the con
struction of a bridge across the Crow river
near Dayton and distributing the expense
between two towns and two counties);
Guilder v. Dayton. 22-366 (id.); Green
mnn v. Mower County. 62-397. 644-1142
(Sp. Laws 1935 c. 175 authorizing the

county board to construct a bridge in the
cit_v of Austin).

BROKERS
IN GENERAL

1123. Deﬁnition—A broker is a person engaged for others in the negotia
tion of contracts relative to property, with the custody of which he has no con
cern.20

-

1124. Breach of contract by principal—Damages—Evidence-—An action
for damages will lie for the breach of a contract of brokerage by the principal.
'1‘he damages recoverable are not merely (liscretionary with the jury. They in
clude such loss of proﬁts, past and future, as are shown by the evidence to have
proximately resulted from a breach of the contract, excluding from the award
all uncertain and conjectural proﬁts. Evidence of sales made subsequent to
the breach and during the pendency of the contract term, though made by the
principal through other agents than the plaintitfs, is admissible in evidence.
and under proper direction by the court may be weighed by the jury in estimat
ing prevented gains.“
1125. Brokers for miscellaneous purposes—Cases are cited below involv
ing a brokerage to sell ﬁsh; 2* to secure a tenant; 2* to purchase and sell
grain; 2‘ to procure a purchaser for a saloon."
STOCK BROKERS

1126. Dealing in futures-—A broker who makes advances for his principal
and aids him in “operating in futures,” with notice of the unlawful intent of
the latter and of the real character of the transactions, cannot recover his com

missions and advances.28
1127. Authority to advance margins-—A broker has been held to have im
plied authority to advance money to pay margins for a principal.27
1128. Evidence of c0ntract—Sufﬁcicncy—Evidence held sufficient to jus
tify a ﬁnding that the defendant agreed to pay the plaintiff commissions for the
sale of certain shares of its corporate stock.28
LOAN BROKERS

1129. Time in which to secure loan-—In the absence of special agreement
a broker has a reasonable time in which to secure a loan.”
1130. Borrower to make good title—A borrower, when employing a broker
to secure a loan. does so on the implied condition, if there is no express agree

ment, that he has the ability and will make or tender to the lender a title free
from inﬁrmity or defect.”o
1131. Principal securing loan—Where a broker is authorized to secure a
loan for the owner of realty, as exclusive agent. for the purpose of taking up a
mortgage, the owner impliedly reserves the right to obtain the loan himself, and.
20 Bouvicr, Law Diet.
21 Emerson v. Paciﬁc etc. Co., 96-]. 104+
573.
22 Id.
29 Hobart v. Sherburne, 66-171. 68+841;
Clark v. Dayton, 87-454, 92+327; Gal

lagher v. Bell, 89-291. 94+867.
:4 Robbins v. Blanding, 87-246. 91-+844;
Elliott v. McAllister, 106-25, 1l7+92l.

'-"‘ Swindclls v. Dupont, SR-9. 92+46S.
2"Mohr v. Miescn. 47-228. 49+862.

See

Nichols v. Howe. 43-181. 45+14: Van Du
sen v. Jungeblut, 75-298, 77+970; McCar
thy v. Weare. 87-11. 91+33; Robbins v.

Blanding. 87-246, 91+844; Braucht V.
Graves. 92-116, 99+417; Askegaard v. Da
len. 93-354. 101+503.
27 Van Dusen v. Jungcblut, 75-298, 77+

970.
1"‘ (‘amp v. Minn. F. 00., 39-252. 94+697.
T“ Peterson \‘. Hall. 61 268. 63+733.
1*" Poet \'. Sllt‘l'\\'0ml. 43 447. 45+8-59.
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if he concludes his arrangements before a person ready, willing, and able to take
the loan is furnished, the broker is not entitled to commissions.

Whether the

loan is secured by the owner from a third party, or by a renewal through agree
ment with the person holding the note and mortgage, is immaterial, so far as
mom-erns the br0ker’s rights to commissions under the implied obligations of
the latter‘s agency.M
_
1132. Commission when earncd—’l‘he rights and duties of a broker em
ployed to secure a loan depend upon the same principles which govern a broker
employed to ﬁnd a purchaser of property. He is entitled to his commission
when he has procured a lender ready. willing. and able to lend the money on the
authorized terms.32
1133. Lien-When a broker is intrusted with possession of property, in re
spect to which he negotiates, he is entitled to a lien thereon. or on the proceeds
thereof in his possession, for his commission.38
1134. Evidence of agency and pcrformance—Suﬂickncy—Evidence held
sufficient to show an agency to procure a loan and a P('I‘fOI'IIItIIIt'(‘.“
REAL ESTATE BROKERS

1135. Liccnse—A broker negotiating a sale without ﬁrst having obtained a
license in accordance with a valid city ordinance, has been held not entitled to
recover a commission for his scrvices.“~‘
1136. Necessity of cmploymcnt—A broker cannot recover a commission
unless he was employed by the owner to render the services for which a commis
sion is sought,"0 or unless the owner has ratiﬁed his unauthorized acts."

1137. Contract of cmploymcnt—A mere unilateral instrument, without
mutuality of obligation, has been held not a contract of employment."1 Cases
are cited below involving the construction of particular contracts.”
1138. Necessity of written authority—The authority of a broker to sell
realty must be in writing,‘° but he may recover his commission for a sale though
his authority was not in writing.H
1139. Application of general principles of agcncy—A broker is an agent,
and subject to the general rules that govern the relation of principal and agent.
Thus it has been held that a broker owes the utmost good faith and loyalty to
his principal; *2 that all proﬁts and beneﬁts arising out of the agency belong to
the principal ; ‘S that the unauthorized acts of a broker may be ratiﬁed by his
principal ; “ and that a third party dealing with a broker is bound to ascertain
his authority.“
31 Mott v. Ferguson, 92-201, 99+804.

32 Peel: v. Sherwood, 43-447, 45+859; Id..
47-347, 50+241, 929;

Scovell v. Upham,

55-267. 56+8l2; Peterson v. Hall, 61-268,
6-“H733; Bacon v. Rupert, 39-512, 40+832.

1" Stillman v. Fitzgerald, 37-186, 33-+564.
-"-M Stensgaard v. Smith, 43-11, 44+669.
Sec

Lapham

v.

Flint,

86-376,

39 Little v. Rees, 34-277, 26+7; Davis v.

-"-J Peterson v. Hall, 61-268, 63+733.

Peterson, 59-165, 60+100T;

3+ Bacon v. Rupert, 39-512, 4()+832.
35 Buckley v. Humason, 50-195, 52+3S-'>.

Mc(‘arthy.

3° Walton v. Clark, 54-341, 56+40. See,
as to the existence of an agency, Coffin v.
Izinxweiler, 34-320, 25+636; Stillman v.
Fitzgerald, 37-186, 33+56-4; Fife v. Blake,

38-426, 38+202; McKinney v. Harvie, 38
18. 35+668; Harris v. McKinley, 57-198,
58+991; Crosby v. St. P. Lake Ice Co., 7-1
82, 76+9-58; Kingsley v. Wheeler, 95-360,

90+780;

Emerson v. Paciﬁc etc. Co., 96-1, 104+-573.

59-199,

60+1075;

Vaughan v.
Lapham

v.

Flint, 86-376, 90+780; Stauff v. Bingen
heimer, 94-309, 102+69-4.
"See § 8882.
*1 Vaughan v. McCarthy, 59-199, 60+
1075.
4'-' Kingsley v. Wheeler, 95-360, 104+-543.
“Snell v. Goodlander, 90-533, 97+421;
Schick v. Suttle. 94-135, 102+2l7; Remple

\*. Hopkins, 101-3, 111+3S5.

See § 194.

104+543; British etc. (‘o. v. Western L. 8:

H (‘-oss v. Stevens, 32-472, 2l+5-49; Dana

S. Co., 99-429, 109+-826; Devlin v. Fox,

v. "[‘nrla_v, 38-106. 35-+860: Cummings v.

99-520, 109+241; Shaw \'. Goldman, 109
213, ]23+475.

Newell, 86-130, 90+311. See Stillman v.
1-‘itzgcrald, 37-186, 33+56-1; Jackson v.

-—_-=-‘I
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1140. Parol evidence—-Where A’s commission depends upon a written con
tract between B and C, parol evidence is inadmissible to vary the terms of the
contract in an action by A against B for his commission.“
- 1141. Exclusive agency—An exclusive agency to sell merely prohibits the
appointment of another agency for the sale of the property. It does not pre
vent the owner himself from making a sale.‘7 An exclusive agency to sell is not
a restraint on the power of alienation.“
1142. Powers-—A broker employed to ﬁnd a purchaser for land or to sell
land has no implied authority to execute a contract of sale.“ Authority to sell
land is authority only to sell for cash on delivery of the deed, in the absence of
an express contrary agreement.M If a broker is instructed to sell on speciﬁed
terms a sale on other terms is unauthorized, even though they are more favor
able,“1 but an unauthorized sale may be ratiﬁed.52 A power not under seal to
“sell” realty authorizes a broker to make an executory contract to sell.58 An
agent with authority to sell certain land of his principal has no implied author
ity to assign to one with whom he contracts for a sale the rent to accrue from
tenants during the pendency of negotiations, or from the date of the contract to
the completion of the transaction.“
1143. Duty to disclose facts to principal—An agent who is authorized by
his principal to sell or exchange the property of the latter upon speciﬁed prices
and terms is bound upon learning that a more advantageous sale or exchange
can be made, the facts concerning which are unknown to the principal, to com

municate the same to him before making the sale as expressly authorized, and
his failure to do so amounts to a fraud in law.“

1144. Cannot act for himself—1t is the general rule that a broker employed
to sell property cannot purchase it except with the full knowledge and consent
of the principal.56 And a broker employed to purchase property cannot pur
chase his own property without the full knowledge and consent of his prin
cipal.“7

1145. Fraud of broker—Cases are cited below involving liability for the
fraud of a broker.“8
1146. Acting for both parties—It is the general rule that a broker cannot
act for both parties without their knowledge and consent,59 but this does not
Badger, 35-52, 26+908; Minor v. Wil
loughby, 3-225 (154) .
45 Dayton v. Buford, 18-126(111); Gund
v. Tourtelotte, 108-71, 121+417.
4' Current v. Muir, 99-1, 108+870.
" Dole v. Sherwood, 41-535, 43+-569.

*8 Fairchild v. Rogers, 32-269, 20+191.
4” Larson

v.

O’Hara,

98-71,

107+82l;

Stillman v. Fitzgerald, 37-186, 33+564.
See Peterson v. O'Connor, 106-470, 119+
243.

Merriam v. Johnson, 86-61, 90+116; Kings
ley v. Wheeler, 95-360, 104+543. See Sel

over v. Isle Harbor L. Co., 91-451, 459,
98+-344.
57 Friesenhahn v. Bushnell, 47-443, 50+
597.
58 Davies v. Lyon, 36-427, 31+688 (liabil

ity of principal to purchaser); Clark v.
Lovering. 37-120, 33-}-776 (liability of
broker to purchaser); Hegenmyer v.
Marks, 37-6, 32%-785 (fraud of broker on

50 Marble v. Bang, 54-277, 55+1131.

principal—purchaser

51 Dayton v. Buford, 18-126(111); Jack

sion of sale); (Ioe v. Ware, 40-404, 42+

son v. Badger, 35-52, 26+908; Hornsby v.

205 (principal negotiating an exchange of
lands—broker held not liable to principal
for misrepresentations made in good faith)

Hause, 35-369, 29+-119.
52 See §§ 176, 1147.
58 Jackson v. Badger, 35-52, 26+9()Q; Pct

with

notice—rescis

llillis v. Stout, 42-410, 44+982 (complaint

erson v. O'Connor, 106-470, 1194241.

of principal against broker for fraud held

-14 Gund v. Tourtelotte, 108-71, 121417.
M Holmes v. Cathcart. 88-213,‘ 921956;
Barringer v. Stoltz, 39-63, 38-+808; Snell

suﬂicient); Bartleson v. Vanderhoﬂ’, 96

V. Goorllander, 90-533. 9T+42l; Kirgslcy
v. Wheeler, 95-360, 104+5-43.
W Tilleny V. Vilolverton, 46-256, 48 909;

184, 104-+820 (principal held not entitled
to recover against broker for fraud where
he executed contract with knowledge of
Fraud).
5-" Webb

v.

Paxton.

36-532,

32+749;
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apply where the broker is employed merely as a middleman to bring the parties
together and without any discretionary power as to the terms of sale.“ If both
parties with full knowledge consent to a double employment the broker can re

cover from both.01
1147. When commission earned-A broker is entitled to his commission
when he has performed all that he undertook to perform.‘‘' This necessarily
-depends on the agreement of the parties.83 1n the absence of a contrary agree
ment a broker to sell really is entitled to his commission when he produces a
purchaser ready, willing, and able, to purchase the property on the terms ﬁxed
by the owner,‘H or when he obtains a contract from a proposed purchaser able
to buy whereby he is legally bound to buy on the authorized terms.“ It is not
enough for the broker to ﬁnd a purchaser; he must produce him-bring the
parties together.“ It is unnecessary that the principal and purchaser actually
be brought face to face. but the principal must be notiﬁed that such a purchaser
has been found and aliorded a full opportunity to make a binding contract with

him for the sale of the land on the terms authorized.‘"

\\‘here a broker, em

ployed, for a commission to be paid, to procure a purchaser for property, pre
sents to the principal a proposed purchaser, it is for the principal then to decide

whether the person presented is acceptable ; and if, without any fraud, conceal
ment, or other improper practice on the part of the broker, the principal accepts
the person presented, and enters into an enforceable contract with him for the
purchase of the property. the commission is fully earned. The party presented
is then a purchaser within the meaning of the contract between the principal
and the broker, though the sale has not been completed by the payment of the
consideration to the vendor.“8 But the contract between the owner and broker
may be such as to require the sale to be fully consummated before the broker
is entitled to his commission.M Merely introducing a person who contem
Crump v. Ingersoll, 44-84, 46+141; Id.,
47-179, 49+739; Macfee v. Horan, 45-519,
48+405; Miller v. Miller, 47-546, 50+612;
Hobart v. Sherburne, 66-171, 68+841;

226, 4-EH28; Peet v. Sherwood, 43-447.
“+859; Francis v. Baker, 45-83, 47+-452;
(iuuthier v. West, 45-192, 474656; Macfee

v. lioran, 45-519, 48+405; Hubachek v.

Dartt V. Sonnesyn, 86-55, 90+115; Turner

llazzurd,

v. Fryberger, 9-1-433, 103+217.

Cunningham, 84-521, 88+15; Clark v. Day
ton. S7-454, 92+327; Sherburne v. Eells,
9:! 114, 99+-419; Torpey v. Murray, 93
48;’, 101+609; Stauﬂ v. Bingenheimer, 94

60 Hobart v. Sherburne, 66-171, 175, 68+

841; Dartt v. Sonnesyn, 86-55, 57, 90+115.
1“ Wasser v. Western L. S. (‘o., 97-460,

107+160.

S6-+426;

Fairchild

v.

3119, 102-v69-t; McDonald v. Smith, 99-42,

"2 Goss v. Broom, 31-484, 18+290.

°l See, for the construction of particular
agreements, ﬂoss v. Broom, 31-484, 18+
290; Olsen v. Jodon, 38-466, 38-1485;
Flower v. Davidson, 44-46, 46+308; Forbes
v. Bushnell, 47-402, 50+368; In re Har
rison, 58-445, 60+24; Crosby v. St. Paul
Lake Ice Co., 74-82, 76+958; Sherburne
v. Eells, 92-114, 99+-419; Current v. Muir,

99-1, 108-870; Anderson
532, 116+11-33; Goodwin
368, 118+1008; Frye v.
291, 120+35.
04 Armstrong \‘. \Vann,

83-437,

v. Stewart, 104
v. Siemen, 106
Wakeﬁeld, 107

Ins-290; (‘eon v. St. P. etc. 00., 101-391,
112626, 862; Holcomb v. Stafford, 102

233, 1111-449; Lowry v. Johnson, 102-510,
]13+1134; Annabil v. Traverse L. Co., 108

37, 121+233.
"5 .\lcl)onald v. Smith, 99-42, 1OS+290:
111.. 101-476, 112+627.
11" Baars v. llyland, 65-150, 67+1148.
“T .\lcDonald v. Smith, 99-42, 108-+290.
6* Francis v. Baker, 45-83, 47+-452; Mae
fee \'. llnran, 45-519, 481-105; Rothschild
\- llm-rhr, 47-28, 49-393; Goss v. Stevens.

.'l'_’ 172,
29-126, l2+34-'1;

Goss v. Broom, 31-484. 18+290; Goss v.
Stevens, 32-472. 2l+549; Little v. Rees,
34-277, 2617; Hamlin v. Schulte, 34-534,
27+301; l~‘ergnson v. Glaspie, 38-418, 3'1
252; Burke \'. Cogswell, 39-344, 40+251;
Putnam v. llow, 39-363, 40+258; Urevier
v. Stephen, 40-288, 41+1ll39; Grosse v.
4'noIc_v, 43-188, -15+15; (‘nllen v. Bell, 43

21 ‘-5-19;

l-‘lynn

v.

Jordal,

100

(lo\\-.-|)~326. See, as to the eﬂ’ect of an
'inabilir_\- of the purchaser to perform. Sny
dcr \‘. |"ill|-‘r, l01(low:i)+l30; 18 Harv. L.
|\’1-\', 3119,

""-'('rc\icr V. Stcplwn, 40-288, 4|-1-1039;
Yc:u,_n-r V. l:\'clsc_\', 46 -402. 49+199; (Tremer
v. Miller, 56 52. 57+318; Harris \'. Mc
l\'i|il<-y, 57-198. 5s+£19]; 1-‘lower v. David
son, 44 46, 46+.'£08; Gauthier v. West, 45
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plates purchasing, but who is not ready, willing, or able to make a purchase
on the terms imposed by the owner, does not entitle the agent to a commission.To
As a general rule a broker is not entitled to a commission unless he is successful
in ﬁnding a purchaser. Merely trying in good faith to secure a purchaser will
not entitle him to a commission in the absence of express agreement.“
1148. Necessity of complete pedormance—Where a broker was employed
for a ﬁxed amount to ﬁnd a purchaser for a farm, and he found a purchaser for
a portion of the farm, to whom a sale was made, it was held that he could re
cover nothing.12 Where a contract is severable a broker may recover for a part
performance.Ta
1149. Broker must be procuring cause of sale—A broker is not entitled
to a commission unless he was the procuring cause of the sale, that is, it must
have been the direct result of his efforts. to bring it about. And a broker seek

ing to recover a commission has the burden of proving this afﬁrmatively."
1150. Sale on unauthorized terms—Where an owner authorizes a broker
to sell on certain terms, a sale by the broker on different terms, though appar
ently more favorable to the owner, does not bind the owner."
1151. Variation of terms—To entitle a broker to a commission for procur
ing a purchaser of property on speciﬁed terms, he must produce a person ready,
willing, and able to purchase on those terms," or upon such modiﬁed terms as
the owner accepts and ratiﬁes." If a broker is the procuring cause of a sale he
may recover his commission, though the sale was on other terms than those
upon which he was authorized to negotiate. An owner cannot escape paying a
commission to his broker by selling at a lower price than that named to the
broker." But where an owner agrees to give a broker all he can get for prop
erty above a ﬁxed amount, and the broker procures a purchaser who is willing to
pay the amount ﬁxed, but no more, and a sale is made for that amount, the

broker is not entitled to recover anything?“ Where a broker was authorized to
negotiate a sale of property, and he negotiated an exchange thereof which was
assented to by the owner, it was held that he was entitled to a commission.80
1152. Sale by owner—An owner who has employed a broker to sell his prop
erty may himself sell it without becoming liable to the broker for a commission,
if he did not give the broker the exclusive right to sell, and does not sell to a
purchaser procured by the broker. He may sell to a purchaser with whom' the
broker has negotiated, if the negotiation has been abandoned, or he is justiﬁably
192, 47+656; Van Norman v. Fitchette,
100-145, 110+851; Goodwin v. Siemen,
106-368, 118+1008.
‘H1 Clark v. Dayton, 87-454, 92+327.
Tl Sherburne v. Eells, 92-114, 99+419.
See Crosby v. St. P. Lake Ice Co., 74-82,
76+958.
7-2 Weber v. Clark, 24-354.

See Bates v.

Reynolds, 92-392, 100+1123.
73 Stand V. Bingenheimer, 94-309, 102+
694; Goodspeed v. Miller, 98-457, 108+817.
14 Armstrong v. Wann, 29-126, 12+345;
Francis v. Eddy, 49-447, 52+42; Huba
chek v. Hazzard, 83-437, 86+426; Jaeger
v. Glover, 89-490, 95+311; Steidl v. Mc
Clymonds, 90-205, 95+906; Studer v. By
son, 92-388, 100+90. See Anderson v. 01
son, 109—432, 124+3.
"Dayton v. Buford, 18-126(111).
76 Hamlin v. Schulte, 31-486, 18+415;
Bradford v. Menard, 35-197, 28+248; Mar

ble v. Bang, 54-277, 55+-1131; 1"airchild v.

Cunningham, 84-521, 88+-15; Rutherford v.
Selover, 87-495, 92+-413; Quist v. Good
fellow, 99-509, 110+05. See Hornsby v.
Hause, 35-369, 29+119. The same rule ap
plies to a lease. Buxton v. Bea], 49-230,
51+918.

T7 Goss v. Stevens, 32-472, 21+549; Har
riott v. Holmes, 77-245, 791-1003. See
Dana v. Turlay, 38-106, 35+860.
78 Hubachek v. Hazzard, B3-437, 86+426;
Jacger v. Glover, 89-490, 95+31l; Steidl v.
Mo(Jlymonds, 90-205, 95+906; Reishus v.
Banner, 91-401, 98+186; Theobald v. Hop
kins, 93-253, 101+170; Coon v. St. P. etc.
Co., 101-391, 112+526, 862. See Quist v.

Goodfellow, 99-509, 110+65; Reid v. Mc
Nerney, 103(Iowa)+1001; Oliver v. Katz,

111(Wis.)+509.
7" Holcomb v. Stafford, 102-233, 113+449.

5" Hewitt v. Brown, 21-163.

See British

etc. (*0. v. Western L. & S. (‘o., 99-429,
109+S‘l6.
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ignorant of its pendent-y."‘ If the owner has given the broker the exclusive
right to sell, he cannot himself sell without becoming liable to the broker for a
commission.82 Where a landowner agrees with his agent, employed to take
charge of and sell his lands upon commission, that he will allow the latter cer
tain commissions on sales made by himself, he is only liable in case actual sales
are made. A transfer of the lands by the owner to secure his debts will not en
title the agent to commissions." If the owner has reasonable cause to believe
that a purchaser was sent to him through the instrumentality of the broker, he
is liable to the broker for a commission on a sale.“ Where a real estate broker
has at the request of the owner of realty secured a customer who enters into
negotiations with his principal. and such owner thereupon expressly agrees with
the broker that he will pay him a speciﬁed sum as commissions, if such nego
tiations are ﬁnally successfully completed, and a sale or exchange is ﬁnally con
summated on terms agreed upon between the parties thereto. the broker is en

titled to the stipulated commissions.M Where the owner of realty, which he
has listed with an agent for sale for a deﬁnite price. sells the same to a person
who was induced to purchase it by the efforts of the agent, but in good faith and
in ignorance of those efforts. and for a consideration less than that given the
agent, he is not, there being no exclusive agency. liable for the commission

agreed to be paid for the production of a purchaser ready. able, and willing to
buy."
1153. Sale defeated by owner—Defective title-—\\'here the broker has
fully performed, his right to a commission is not defeated by inability or re
fusal of the owner to consunnnate a sale with the proposed purchaser." This
rule is applied where the owner's wife refuses to join in a conveyance,“ and
where his title is defective.” If a principal refuses to execute a deed pursuant
to the terms of a sale made by his authorized agent, and notiﬁes the agent that

he will not execute such deed, neither the agent nor the purchaser is required
to tender the purchase money before the agent can legally bring suit for his
services in making sale of such land.“"

1154. Purchaser's ability to perform—Presumption—It is presumed that
the purchaser produced by the broker is solvent and financially able to perform
the proposed contract.M

1155. Amount of c0mpcnsation—'l‘he amount of compensation necessarily
depends upon particular contract between the parties.R2 In the absence of
agreement a broker is entitled to recover the reasonable value of his services.93
81 Armstrong v. Wann, 29-126, 12+345;

lin v. Schulte, 34-534. 27+301; Peavey v.

Putnam v. How, 39-363, 40+258; Dole v.

Greer, 108-212, 121-+875. See Lathrop v.
O'Brien, 4-t-15, 46+147 (refusal to pur
chase land and to cut timber held not to

Sherwood, 41-535, 434-569; Cullen v. Bell,
43-226, 45-+428; Cathcart v. Bacon, 47-34,
49-1-331; Baars v. Hyland, 65-150, 67+
-1148; Fairchild v. Cunningham, 84-521, 88+

defeat commission).
1"‘ Hamlin v. Sehulte.

34-534,

27+301;

15; Henninger v. Burch, 90-43, 95+578;

Marlin v. Sipprell, 93-271, 10l+169.

Studer v. Byson, 92-388, 100+90.

‘"1 Poet v. Sherwood, 43-447, 45-+859;
Gauthier v. ‘Nest. 45-192, 47+656; Vaughan
v. l\lc(‘.arthy, 59-199. 604-1075. See Flower

See

Jaeger v. Glover, 89-490, 95+311.

81’ Fairchild v. Rogers, 32-269, 20-1-191:
Lapham v. Flint, 86-376, 90+780. Sec
Stcnsgaard v. Smith, 43-11, 44+669.
83 Terry v. Wilson ’s Estate, 50-570, 52

973.
84 Henninger v. Burch, 90-43, 954-578;
Lemon v. De Wolf, 89-465, 95+316; Quist
v. Goodfellow, 99-509, 110+65; Seeley v.

Grimes, 93-331, 101+1134.
8-5 Hang v. Haugen, 51-558, 53+874.
8“ Quist v. Goodfellow, 99-509, 110+65.
87 (loss v. Stevens. 32-472. 21+549; Ham

v. Davidson, 44-46, 46+308;
Miller, 56-52, 57+318.

Cremer v.

"0 Vaughan v. McCarthy, 59-199, 60+1075.

"1Goss v. Broom, 31-484. 18+290; Cre
vicr v. Stephen, 40-288, 41+1039; GIOSBG V.

(foolcy, 43-138, 45+15. See Long v. Henry.
102-514, 113+1134 (evidence held to show
that purchaser was ready, able, and will
ing, to purchase).
‘J3 See Bates v. Reynolds. 92-392, 100+

1123; Hobart v. Stewart. 99-394, 109+70-1;
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1156. Breach of contract by principal—Dan1ages-—Upon a breach by the
principal of a contract for an exclusive agency, the broker may recover damages
equal to the proﬁt which would have accrued directly from the performance of
the contract.M
1157. Employment of subagent—It is unnecessary that a broker should
personally ﬁnd a purchaser. He may act through a subagent." A subagent
must exercise the utmost good faith toward the owner and his principa ."°
1158. Employment of several brokers—An owner may employ several dif
fcrent brokers to secure a purchaser for the same piece of property,‘‘'' and in
such a case the broker who is the procuring cause of a sale is entitled to the
commission to the exclusion of the others."8
1159. Sale by several agents—Division of commission—Several brokers
may join in the negotiation of a sale under an agreement to divide the commis
sion.09

1160. Revocation and termination of authority—An owner may employ
several different brokers to sell the same piece of property and a sale by one will
operate as a revocation of the authority of the others.1 As a general rule the
authority of a broker is revocable at the will of the principal.2 Efforts of a
broker to sell land after his authority from the owner to do so has terminated
must be deemed to be voluntary, and are ineffectual to entitle him to a commis
sion on a sale made by the owner himself subsequent to the expiration of such
authority 3 If a broker is the procuring cause of a sale he may recover his com
mission, though the transfer is not completed until after the termination of the
agency.‘

1161. Action for commission—Pleading and evidence-—Cases are cited
below involving questions of pleading,“ and the admissibility ‘’ and sufficiency ’
of evidence, in actions by brokers for commissions.
British etc. Co. v. Western L. & 8. Co., 99
429, 109+826.
'8 Annabil

121+233.

v.

Traverse

L.

Co.,

108-37,

See Collins v. De Mars, 107-566,

119+1134.

"4 Fairchild v. Rogers, 32-269, 20+191.
9-'1 Henninger v. Burch, 90-43, 95+578.
See Wass v. Atwater, 33-83, 22+8.

M Barnett v. Block, 94-138, 102+390.
97 Ahern v. Baker, 34-98, 24+341.

mission admissible under general denial);
Lemon v. De Wolf, 89-465, 95+316 (com

plaint held suﬁ‘icient—variance); Reishus
v. Benner, 91-401. 98+186 (complaint for
reasonable value of services—defenco that

98 Francis v. Eddy, 49-447, 52+42.

W Smith v. Barringer, 37-94, 33+116;
Hanson v. Diamond I. M. Co., 87-505, 92+
447. See Theobald v. Hopkins, 93-253, 101+
170.

1 Ahern v. Baker, 34-98, 24+341.
2 See Stensgaard v. Smith, 43-11, 44+669;
Fairchild v. Cunningham, 84-521, 88+15;

Reishus v. Benner, 91-401, 98+186; King
sley v. Wheeler, 95-360, 104-+543; Coon v.
St. P. etc. Co., 101-391, 112+526, 862.
3 Fairchild v. Cunningham, 84-521, 88+
15.
4Jaeger v. Glover, 89-490, 95+-311.
Harriott v. Holmes, 77-245, 79+1003.

riott v. Holmes. 77-245, 79+1003 (com
plaint suﬂicient); Hanson v. Diamond I.
M. Co., 87-505, 92+-147 (fact that money
received by broker was not paid as a com

See

services were rendered under an express
contract inadmissible under a general de
nial); Remple v. Hopkins, 101-3, 111+-385
(complaint held sufficient and not to show
bad faith on part of broker); Annabil v.
Traverse L. Co., 108-37, 121+233 (answer
a general denial-right of broker to com
mission from both parties not in issue).

6Grosse v. Cooley, 43-188, 45+15 (con
tract signed by broker and proposed pur
chaser); Rothschild v. Bnrritt, 47-28, 49+
393 (evidence that property had been con
veyed to proposed purchaser held immate

rial and harmless—contract signed by
proposed purchaser held admissible); Buz
ton v. Beal, 49-230, 51+918

(parol evi

-')Mc.\llister v. Welker, 39-535, 41+-107

denee admissible to show that contract was

(complaint

merely provisional); Dartt v. Sonnesyn,
86-55, 90+115 (custom of brokers to charge

held

suﬂicient) ;

MacFee

v.

lloran, 40-30, 41+239 (defence that broker
was acting double inadmissible under gen
eral denial); Rothschild v. Burritt, 47-28,
49+393 (release or waiver of commission
madnrissible under a general denial) ; Har
—16

commissions from both parties in an ex
change of property inadmissible); Davies
v. Thomas, 87-301, 91+1100 (stipulation in
action by broker against purchaser for re
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1162. Liability of purchaser—\\'here a broker is employed by each party,
with notice that he is acting in the matter for the other, and with such notice
each agrees to pay him his commission, he can recover from both.8 Where a
broker is employed by the owner of lands to exchange the same for other prop
erty, and a third person, having information thereof from the broker, communi
cates through him with the owner of the land, and effects a trade, the relation of

principal and agent between the broker and the owner forbids any legal infer
ence that there is an implied promise by such third party, based upon beneﬁts
to him, to pay the broker a commission.°
BROTHEL—Sec (‘ontract:,IiTti; Disorderly House.

BUILDING AND LOAN ASSOClATlONS
1163. Nature and object—.-\ building and loan association is deﬁned by
statute to be a corporation, under public control, authorized solely to accumu
late funds to be loaned to members to assist in acquiring homes.10

The general

design of such an association is the accumulation. from fixed periodical con
tributions of its shareholders or members, and from the profits derived from
the investment of the same. of a fund, to be applied from time to time in ac

commodating such shareholders with loans, to enable them to acquire and im
prove real estate by building thereon; the conditions of the loans being such
that the liability incurred therefor may be gradually extinguished by means of
the borrower’s periodical contributions upon his stock, so that when the latter
shall be fully paid up the amount paid shall be suﬂicient to cancel the indebted
ness. Members who do not become borrowers secure the incidental beneﬁt of a
proﬁtable investment of their contributions to the capital stock in the loans
made to borrowing members.H

Such associations have been characterized as

“creatures of statute." "~' and “creatures of the state." ‘3 Mutuality is one of the
basic ideas of such an association.H So-called building and loan associations
are sometimes merely savings and loan associations and are not conducted in
accordance with the theory of a building and loan association stated above."
1164. Articles of incorporation-Contract—'l‘he articles of incorporation
of an association formed under the general laws of the state are its charter, and,
fusal to carry out contract of purchase ad
missible); Rutherford v. Selover, 87-495,
92+4l3 (conversations between plaintiff
and proposed purchaser in absence of de
fendant inadmissible); White v. Collins,
90-165, 95+765 (conversations between the
parties admissible—fact that purchaser
was taken to the land by a person em

ployed by tho plaintiff admissible—-admis
sions of the defendant admissible); Mc
Donald v. Smith, 99-42, 108+290 (conver
sations between broker and purchaser com
municated to principal admissible); Kelly
v. Hopkins, 105-155,'117+396 (evidence as
to consummation of sale properly exclud
ed); Larson v. Hortman, 108-287, 121+

900 (evidence as to cancelation of contract
properly excluded).
7Schmidt v. Baumann, 36-189, 30+T65;
Hall v. Hunter, 41-223, 42+l136; Wester

v. Hedbcrg, 68-434, 71+616; Kelley v.
Hopkins, 105-155, 117+396; (‘ollins v. De
Mars, 107-566, ]l9+l13~t; .\iacbeth v.

.\Iinn. etc. Co., 108-91, 121+425; Peavy v.
Greer, 108-212, 121+8T5; Larson v. Hort
man, 108-287, 1210900; Shaw v. Goldman,
109-213, 121%-H75; Anderson v. Olson, 109

432, 124+3.
*‘Wasscr \'. Western L. S. Co., 97-460,
107+160.
9 Dartt v. Sonlu-syn, 86-55, 90+115.

1" R. L. 1905 § 2967. See Maudlin v. Am.
S. & L. .\ssn., 63-358, 364, 65+6-45; Zenith
B. & L. Assn. v. Heimbach, 77-97, 79+609.
11State v. Redwood etc. Assn., 45-154,
4T+540.

12 Fitzgerald v. Hennepin etc. Assn., 56
424, 57+1066.
6181State v. Am. S. 8: L. .-\ssn., 64-349, 360,
7+ .
H Zenith B. & L. Assn. v. Heimbach, 77

97, 79+609.
I5 hlaudlin v. Am. S. & L. Assn., 63-358,
65+645: Fugan v. People ‘a S. & L. Assu.,
55 --137, 574142.
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subject to the constitution and general laws of the state, its fundamcntal and
organic law.

They fix the rights of the stockholder, and are in the nature of a

fundamenal contract in form between the corporators, and in practical eifect
between the association and its stockholders, which neither party is at liberty to
violate. This can no more be done by by-laws and resolutions adopted by the
stockholders than in any other way, the authority to pass by-laws being an au
thority to pass such only as are consistent with the articles of incorporation—
rules and regulations as to the manner in which the corporate powers shall be
exercised.“
1165. By-laws-—By-laws cannot impair the rights of members ﬁxed by the
articles of incorporation.” If by-laws are ambiguous, the practical construc
tion placed upon them by the corporation and its members is controlling.“
1166. Loans—Mortgages--Building and loan associations are forbidden
by statute to loan to persons not members. A contract designed to enable them
to do so indirectly is non-enforceable.19 A person not a member who receives
a loan cannot raise the objection that the contract was ultra vires.’° Associa
tions formed under 0. S. 1878 c. 34 are not required to loan at competitive bid
ding and are not forbidden from adopting by-laws ﬁxing a minimum pre
mium.21 Strictly and legitimately a loan to a member is merely an advanced
payment to him of the par or mature value of his stock, no repayment of the
loan being anticipated. In practice, however, loans often take a very different
form.22 A member has been held entitled to a loan as a matter of right under
the by-laws of an association.23 A member may join for the sole purpose of ob
taining a loan." Cases are cited below involving the construction of mortgages
given in connection with loans.23
1167. Payment of loan before maturity—By-laws sometimes ﬁx the terms
on which a borrowing member may pay up the “loan” or “advance” before the
maturity of his stock?“
1168. Power to borrow money—It seems that an association has the power
to borrow money to loan to its members.27
1169. Exemption from usury 1aws—Building and loan associations are ex
pressly exempted from the operation of our usury laws and the exemption has
been held constitutional against the objection of being class legislation.28 To
entitle them to the exemption they must conduct their business in good faith
and loan only to bona ﬁde members.‘-"’
1170. Right of member to reduce his stock—A member has been held,
under the terms of his certiﬁcate, not entitled to reduce his stock and demand a
new certiﬁcate until he paid all dues and arrears on the old certiﬁcate.30
I6 Bergman v. St. P. etc. Assn., 29-275,
13+120.
1'! Id.
!8 McDonough v. Hennepin etc. Assn., 62

122, 6~l+106.
W Nat. Invest. Co. v. Nat. ctc. Assn., 49

517, 52+138.
2° Central B. 8; L. Assn. v. Lampson, 60
422, 62+544.
21 Zenith B. & L. Assn; v. Heimbach, 77
97, 79+609.
22 Fagan v. People ’s S. 80 L. Assn., 55
437, 440, 57+142.
23 Bergman v. St. P. etc. Assn., 29-282,
13+122.
1'4 Central B. 8: L. Assn. v. Lampson, 60
422, 62+544; Maudlin v. Am. S. 8: L. Assn.,
63-358, 364, 65+-645.

'-’-" Maudlin v. Am. S. & L. Assn., 63-358.

65+6-15; Fagan v. People '5 S. & L. Assn.,
55-437, 57+-142; MeDonough v. Hennepin
etc. Assn., 62-122, 6-H106.

M Fitzgerald v. Hennepin etc. Asan., 56
424, 57+1066.'
21 See Zenith B. & L. Assn. v. Heimbach,
77-97, 79+609.
2*‘ R. L. 1905 §§ 2738, 3054: Zenith B. &
L. Assn. v. Heimbaeh, 77-97, 79+609; Cen
tral B. & L. Assn. v. Lampson, 60-422, 62+
544. See Birch v. Security S. & L. Assn.,
71-112, 73+513.
2° Central B. & L. Assn. v. Lampson, 60
422, 62+544. See Maudlin v. Am. S. & L.
Assn., 63-358, 65+645.
3° Fulton v. Am. B. & L. Assn., 46-190,
48+781; Eaton v. Am. B. & L. Assn., 47
. 236, 49+-S65.
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1171. Stock dues—Default—Discount—Liquidated
es—A stipu
lation that the gross amount of stock dues, without any rebate or discount for
the time they had run, might be recovered as “liquidated damages,” has been
held unenforceable.31
1172. Withdr-awals—'1‘here is no common-law right of withdrawal. The
matter is regulated by statute, charter, by-law, or agreement.32 A member
withdrawing from an insolvent association is not entitled to the remedies of a
general creditor of the association, but is only entitled to share pro rata with
other stockholders in the assets of the association, though he holds notes or

orders of the association for the supposed withdrawal value of his stock.33 A
member cannot be forced to withdraw contrary to the articles of incorporation."
In the absence of a statute or by-law regulating the order of payment, members
withdrawing from a solvent association are to be paid in full in the order in
which they perfect their withdrawals.“
1173. Stocl-:holder’s liability-Surrender of stock—Organization of new
corporation—Where certain stockholders made a tentative surrender of their

stock to a new corporation organized to carry on the business of the old corpo
ration on a different basis, it was held that they were stockholders of the old
corporation for the purpose of enforcing the liability of stockholders for cor
porate debts.“
1174. Forfeiture of stock of defaulting members-—Under G. S. 1894
§§ 3412, 3413 a building and loan association cannot, by virtue of its by-laws
or contracts with its members, forfeit absolutely to its own use the shares of a

member who defaults in the payment of instalments and dues on his shares, but
it must sell such shares, and, after indcmnifying itself out of the proceeds of

such sale, pay the balance thereof, if any, to such shareholder.“ A defaulting
member may bar himself by luches from objecting to an illegal forfeiture of his
shares.“8 The articles of incorporation of an association provided that “upon
the termination of the corporation, the funds and assets of the same, after pay
ing all debts and expenses, shall be divided among the stockholders in such pro~
portion as each may be justly entitled to, in accordance with the number of
shares held by each, after deducting all assessments, ﬁnes, dues, and other
charges then due by such stockholders.” Under this provision, a stockholder.
so long as he performs his duty as a stockholder, is entitled to retain his stock

and his place as a stockholder until the termination of the corporation, and to a
right to a share of net funds and assets, as in such article provided. So long
as he performs his duty as a stockholder, he cannot, save by his own consent, be
forced out of the association, as respects the whole or any part of his stock, by
any action of the association through its board of directors, or by the combined
action of the other stockholders. Hence the association has no authority to re
tire or cancel any part of his stock against his will and without any default on
his part, any such retiring or canceling being ultra vires.W
31 Maudliu v. Am. S. & L. Assn., 63-358,
65+645.
K'-‘ State v. Redwood etc. Assn., 45-154,

47+-540; Heiubokel v. Nat. etc. Assn., 58
340, 59+1050; Bergman v. St. P. etc.
As.su., 29-275, 13+-120; Fitzgerald v. Hen
nepin etc. Assn., 56-424, 57+1066; Scan
dinavian-Am. Bank v. Mechanics B. Soc.,

78-483. 81+528; Tillinghast \'. U. S. S. &
L. Co., 99-62, 108+472.
83 Hcinbokcl v. Nat. etc. Assn., 58-340,

59+1050; Tillinghast v. U. S. S. & L. Co.,
99-62, 108+472.

Where a corpora

R4 Bergman v. St. P. etc. Assn., 29-275,
]3+]2ll.
3-5 Hoyt \‘. lntcroccan B. Assn., 58-345,

60+678.
36 Scandinavian-Am.

Bank v.

Mechanics

B. S0c., 78-433, 814-528.
1" Ilenkel \'. Pioneer S. & L. Co., 61—-35,
63+243; Barton v. Pioneer S. & L. Co., 69
85, 71+906.
33 Barton v. Pioneer S. & L. Co., 69-85,
71+906.
39 Bergman v. St. P. etc. Assn., 29-275..
13+]20.
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tion has practically deprived a stockholder of his stock, and the advantages ac
cruing from its ownership, by bidding it in for itself at a sale which it pretends
to make under its by-laws, and on account of the failure of the stockholder to
meet and pay certain prescribed nionthly dues, an action for conversion of the
stock, or one in the nature of an action on the case, will lie against the corpora

tion, though such sale was irregular and illegal, having been conducted in total
disregard of the requirements of the by-laws authorizing the same. At such
sale a portion of the stock was sold to third parties for an amount in excess of
the arrearages, and, as provided in the by-laws, this excess or surplus was
sent, in the way of defendants’ checks, by mail, to the stockholders, who cashed

the checks in ignorance of the fact that the sales had been irregularly and il
legally conducted and made. It was held that this did not amount to a ratiﬁ
cation of the irregular and illegal sale; and that an action could be maintained
without ﬁrst returning, or offering to return, the money so received.‘0

1175. Inso1vency—Recciver-—Winding up-Setoff—Insolvency of build
ing or loan and saving associations is inability to satisfy in full all the demands
of its own members, or in other words it is such a condition of its affairs as re

duces its available and collectible funds below the level of the amount of stock
already paid in.“ Where a building and loan association has no creditors or lia
bilities except its liability to its stockholders on account of their stock. and there
is a deﬁciency in its assets, so that it cannot mature its stock, or pay back to its

stockholders the actual money paid on their stock, it is not “insolvent,” in the
sense in which the word is used in G. S. 1894 c. 76, providing for the appoint
ment of a receiver for corporations when they are insolvent. A court of equity
has jurisdiction to wind up the affairs of a building and loan association, and for
that purpose to appoint a receiver on the application of a minority of its stock
holders, whenever the purposes for which it was organized have failed, and it is
shown that such action is reasonably necessary for the protection of the inter
ests of such stockholders.42 Where by reason of losses, there was such a de
ﬁciency in the assets of a building and loan association that it could not mature
its stock, the purposes for which it was organized could not be carried out. and
the court proceeded to wind it up, it was held that this put an end to the con
tract between it and its members, at least so far as future performance was con
cerned. It was also held that in adjusting matters between it and its members,
the court should proceed on the principle of rescission, as far as the same could
be equitably and justly applied, and each member should, to that extent, receive
back what he paid, and pay back what he received. It is the duty of each member
to bear his share of the losses and expenses of the association, and the expenses
of the receiver appointed by the court. Therefore the borrowing member is not
entitled to set off all that he has paid against the loan or advancement which he
has received; but a sufficient portion of what he has so paid‘ should be held until
ﬁnal distribution, to cover such losses and expenses, and only the rest of what

he .has so paid should be set off against such loan or advancement, and the re
mainder of such loan or advancement should be collected from him.‘3
1176. Misuse of franchise—Prosecution by stat.e~—Injunction—A build
ing and loan association doing business under the provisions of Laws 1891
c. 131 (G. S. 1894 §§ 2855-2894) is a corporation having the power to make
loans on pledges. and may, in an action by the attorney general, on behalf of the
4“ Allen v. Am. B. & L. Assn.. 49-544, 52+
144; Carpenter v. Am. B. & L. Assn., 54——
403, 56+95; Allen v. Am. B. & L. Assn.,
55-86, 56+577.
4lTillingha.st v. U. S. etc. Co., 99—62,
108+-172.

4‘! Sjoberg v. Security S. 8: L. Assu., 73
203, 75+].116; Knutson v. N. W. etc. Assn.,
67-201, 69+889. See State v. Am. 5. & L.
Assn., 64-349, 67+1.
41 Knutson v. N. W. etc. Assn., 67-201,
69+889.
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state. under the provisions of G. S. 1894 § 5900, be restrained from exercising
any of its corporate rights, whenever it violates the provisions of its acts of in
corporation, or any other law binding on it. The attorney general may bring
such action in his discretion, though the public examiner has not ﬁled with him

a statement, showing a violation of the law by such association, as provided by
G. S. 1894 § 2874. This section is not a limitation on the discretionary power
of the attorney general to prosecute such action, except that, if such statement
is ﬁled with him, he must proceed against such association as provided by law
in the case of insolvent corporations, or institute such other proceedings as the
occasion may require. Whenever a corporation violates the provisions of its
acts of incorporation, or any other law binding on it, and so misuses its fran

chises in matters which concern the essence of the contract between it and the
state that it no longer fulﬁls the purpose for which it was created. the state has
an interest in restraining the further exercise of its corporate rights, and may,
by the attorney general, maintain an action so to restrain the corporation, and
for a receiver for its property.“
1177. Supervision by public examiner—-Building and loan associations are
subject to the supervision of the public examiner.“
BUILDING CONTRACTS—See Contrmts. 1842.
BUILDING INSPECTOR-—See Contracts. 1854.
BUILDING PERMITS-—Scc Municipal Corporations. 6525.
BURDEN OF PROOF—-See Criminal Law. 2449: l‘lvidencc. 3468 1 Trial,
9788.

BURGLARY
1178. Indictment-—'1‘he indictment must describe with reasonable certainty
the dwelling house or building entered.“ An indictment alleging that the ac
cused broke and entered the warehouse of the Halvorson-Richards Company,
with intent to commit the crime of larceny therein, has been held sutﬁcient,

without alleging that the company was a corporation or ﬁrm. It is unneces
sary to allege that there were at the time in the building any chattels which
could be the subject of larceny."

An indictment charging burglary, but stat

ing facts constituting only simple larceny, is good for the latter offence."
1179. Intent—'1‘he criminal intent with which the entrance was effected
may be inferred from the fact of the larceny committed."
1180. Evidence-—Sufﬁciency—Cases are cited below holding the evidence
suﬁicient 5° or insuﬂicient 5‘ to warrant a conviction.
BURIAL-—See Implied or Quasi Contracts, 4305.
BUSINESS HOURS-—See note 52.
BUTTER—See Food, 3778.
BY-LAWS—-See Building and Loan Associations, 1164, 1165; Corpora
tions, 1974; Municipal Corporations, 6748.
CALENDAR—See Evidence, 3460; Trial, 9702.
CALLS—See Boundaries.
44 State v. Am. S. & L. Assn.. 64-349, 67+
1. See Butfum v. Hale, 71-190. 73+856.

40 State v. Johnson, 33-34, 21+843.
State v. Riggs, 7-t-460, 77+302.

45 R. L. 1905 § 2968. See State v. Am.
S. & L. Assn.. 64-349. 6T+1.

-'-"Mm-oney v. State. 8—2l8(l88); State
v. Johnson, 33-34. 2l+S43.

lﬂStatc v. Ullman, 5-13(1).

51 State v. Riggs. 74-460. 77+302.

4" State v. Golden. 86-206. 90+398.

M Derosia

“State v. Coon. 1se51s(4a4).
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v.

Winona

etc.

Ry..
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18-133

CANCELATION OF INSTRUMENTS
Cross-References

See Mortgages, 6481; Quieting Title; Reformation of Instruments; Usury, 9989;
Vendor and Purchaser, 10087, 10088, 10096, 10097.

1181. Discretion of court--Cancelation rests somewhat in the discretion of

the court.“ It will not be granted where it would work injustice under the
facts of the particular case.M
1182. Adequate remedy at law—C‘ancelation will not be granted where
there is an adequate remedy at law.“
1183. To be granted cautiously—There is no part of the jurisdiction of a
court of equity that requires to be exercised with more caution than that of

rescinding contracts and canceling instruments.“
1184. As a whole—As as general rule one cannot rescind a contract in part
and afﬁrm it in parts" A defrauded party applying to a court of equity for
relief must. be compelled to exonerate himself from all imputation of ratifying,
in any degree, the fraud of which he complains. He cannot be permitted to at
ﬁrm as to a part of the transaction, and repudiate as to the residue, except in
very special cases, where it ‘is evident no injustice will be done.“8
1185. Restoration of status quo—Cancelation will not be granted where the
‘parties cannot be restored substantially to their former position.”
1186. For breach of contract—-Equity will sometimes cancel an instrument
on the ground of breach or non-performance of the contract by the defendant.
where there is no adequate remedy at law.‘0

Where a party to a contract brings

an action to cancel it on the ground that the other party has refused to perform
it, he must stand on the contract as he executed it.G1 He is not in a position to‘
assert that the contract has failed because the other party did not literally com
ply with the requirements of the contract as to the deposit in escrow of the ﬁrst
instalment of the consideration?’
1187. For failure of consideration—-Equity will sometimes cancel an in
strument for a failure of consideration where there is no adequate remedy at
law.“”

1188. For fraud—Equit_v will cancel an instrument on the ground of fraud
where the injured party has no adequate remedy at law. It will cancel a deed,‘H
-'53 Dahl v. Pross, 6-89(38, 43); Kiefer v.
Rogers, 19-32(l4, 22); Buckley v. Patter

son, 39-250, 252, 39+490.
1“ Laythe v. Minn. L. 8: I. Co., 101-152,
112+65.

-'15 Miller v. Rouse, 8-124(97); Thwing v.
Hall, 40-184, 41+815; Turnbull v. Crick.
63-91, 65+135. See Dahl v. Pross, 6-89
(38, 43).
M Brooks v. Hamilton, 15-26(10, 16).
51 Foster v. Landon, 71-494, 74+281; Max
ﬁeld v. Seabury, 75-93, 98. 77+555.

58 Carlton v. Hulett, 49-308, 51+1053.
5" Eastman v. St. Anthony Falls etc. Co.,
24-437; Benson v. Markoe. 37-30, 37, 33+

38; Buckley v. Patterson. 39-250, 39+-190;
Carlton v. I-Iulett. 49-308, 51+1053; Hunt

er V. Holmes, 60-496, 62+1131; Stong v.
Lane,

66-94,

98.

68+765;

Whitcomb

v.

Hardy 73-285, 76+29; Maxﬁeld v. Sea
bury, 75-93, 98, 77+555. See McCarty

New York etc. Co.. 74-530, 77+426; Mc
Allen \'. Hodge. 94-237, 240, 102+707;
Reynolds v. Lynch, 98-58, 62, 107-+145.

WDal1l v. Pross, 6—89(38) ; Drew v.
Smith, 7—30l(231); Somerdorf v. Schliep,
43-150. 44+-1084; Payne v. Loan & G. Co.,
54-255. 55*1128; Malmsten v. Berryhill,
63-], 65+88;

Clark v. Richards, 72-397,

75+605; Johnson v. Panlson, 103-158, 114+
739.
MQuimby

v.

Shearer

56-534,

58+155;

Lockwood v. Geier, 98-317, 108+877, 109+
245.
02 Lockwood v.

Geicr, 98-317,

108+877,

l09+245.
03 Hillside C. Assn. v. Holmes, 97-261,

]05+905 (certiﬁcate of stock).
04 Miller v. Sawbridge, 29-442, 13+671;

Thwing v. Davison. 33-186. 22-+293; Ping
er v. Pinger, 40-417. 42+289; Albitz v.
Mpls. & P. R_v., 40—476, 42+394; Knappen
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mortgage,‘5 release,“ certiﬁcate of stock,“ or an antenuptial contract.M

It

will not do so if there is an adequate remedy at law.°"
1189. For innocent misrepresentation--A court of equity may rescind an
executed contract for an innocent misrepresentation, where the rule of caveat
emptor does not apply.T0
1190. For duress-—Equity will cancel a deed " or contract *2 obtained by
duress where there is no adequate remedy at law.
1191. For undue inﬂuence—Equity will cancel a deed " or contract “ ob
tained by undue influence where there is no adequate remedy at law.
1192. For mistake—Equity will cancel an instrument on the ground of mu
tual mistake of the parties,‘5 or mistake of one of the parties." It will not do
so where the fact is equally unknown to both parties, or is doubtful from its own
nature.77 If there is a meeting of the minds of the parties upon the terms of
the contract, and those terms are free from ambiguity, and there is no fraud, a

mistake of one of the parties alone, resting wholly in his own mind. as to the
identity of the subject-matter of the contract, is not a ground for rescission and

cancelation.78 Where parties have entered into a valid oral agreement, but in
reducing it to writing, through the fraud of one party, and the mistake of the
other, induced thereby, the writing fails to express the actual agreement, this
may be ground for reforming the written instrument, but not for rescinding the
contract. The element of fraud and mistake in such a case does not inhere in
the contract itself, but only in the simulated written evidence of it." Where
the minds of the parties do not meet cancelation may be granted."0
1193. Instrument liable to improper use—Equity will sometimes cancel
an instrument which is liable to be improperly used against a party, where there
is no adequate remedy at law. If an instrument ought not to be used or en
forced, it is against conscience for the party holding it to retain it. since he can
only retain it for some sinister purpose. If it is a mere written agreement,
solemn or otherwise, while it exists it is always liable to be applied to improper
purposes; and it may be vexatiously litigated at a distance of time when the
v. Freeman, 47-491, 50+533; Erickson v.
Fisher, 51-300, 53+638; Merrill v. Little
Falls Mfg. Co., 53-371, 55+547; Nelson v.
Carlson, 54-90, 55+821; Mpls. etc. By. v.

Chisholm, 55-374, 57+63; Adolph v. Mpls.
& P. Ry., 58-178, 59+-959; Johnson v.
Velve. 86-46, 90+126; Maki v. Maki, 106
357, 119+51; Slingsrland v. Slingerland,
109-407,

124-919;

Paulsrud

v.

Peterson,

109-524, 122+874.
65 Conkey v. Dike. l7—457(434); Carlton

v. Hulett, 49-308, 511-1053; Skajewski v.
Zantarski, 103-27, 114+247.
M Peterson v. Chi. etc. Ry., 38-511, 39+
485.

1" Martin v. Hill, 41-337, -i3+337; Foster
v. Landon, 71-494, 74+28l; Shevlin v.
Shevlin, 96-398, 105+257. See Neibuhr v.

Gage, 99-149, 108+884, ]O9+1.
68 Slingerland v. Slingerland,
124+19.

109-407,

69 See § 1182.
70 Brooks v. Hamilton, 15-26(10).

'11 Tapley v. Tapley, 10-448(360).
T2 Neibuhr v. Gage, 99-149, 108+884.
73 Pinger v. Pinger, 40-417, 42+289; Gra

‘ham v. Burch, 44-33, 46+148; Ewing v.
Clark, 65-71, 67+669. See. as to sufficiency

of evidence, O’Neil v. O'Neil, 30-33, 14+
59; Albrecht v. Albrecht. 44-70, 46+145;
Graham v. Graham. 84-325. 87+923; Ra

der v. Radar, 108-139, 121+393; Naeseth v.
llommedal, 109-153, l23+287.
'HShevlin v. Shevlin, 96-398, 105+257.

T-'- See Eastman v. St. Anthony Falls etc.
Co.,
765;
555;
195,

24-437; Stong v. Lane, 66-94, 68+
Maxﬁeld v. Seabury, 75-93, 97, 77+
Vallentyno \'. Immigration L. Co., 95
197, 103+1028; Houston v. N. P. Ry.,

109-273, 123+922.
T0 Benson

\'.

.\iarkoc.

37-30,

33-l-38;

Thwing v. Davison, 33-186, 22+293; Buck
ley v. Patterson, 39-250, 252, 39+-190;
'1‘lnving v. Hall. 40-184. 41+815. See Lay
v. Shaubhut, 6-273(182); Gavin v. Mur

phy, 25-142; Vallentyne v. Immigration
L. Co., 95-195. 103-H028; Thompson v.
Dupont, 100-367. 111+302.
77 Eastman v. St. Anthony Falls etc. Co.,
24-437.

78 Stong v. Lane. 66-94, 68+765; Streisa
guth v. Kroll, 86-325, 90+577.
T9 Stanek v. Libera. 73-171, 75+1124.
*0 Stong v. Lane. 66-94. 68+765; Ban
clmrel v. Patterson. 64-454. 67+-356.
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proper evidence to repel the claim may have been lost or obscured; or when the
other party may be disabled from contesting its validity with as much ability
and force as he can contest it at the present moment.81 This principle is most
frequently applied to instruments constituting a cloud on title.82
1194. Void instruments-Equity will sometimes cancel an instrument
which is void, either by statute or by the principles of the common law, and
when no action can be had thereon, and the other party has a perfect defence in
a court of law. It may do so either because the instrument is liable to abuse
from its negotiable nature, or because the defence, not arising upon its face, is
dillicult or uncertain at law, or because of the peculiar circumstances of the case
there is no adequate remedy at law.“
1195. Intervening rights of third parties-(‘ancelation will not be granted
to the prejudice of innocent third parties acquiring rights subsequent to the
execution of the instrument,‘N it they paid a valuable consideration.85
1196. Laches-Limitation of actions-—Laches will defeat a right to have
an instrument canceled.“ If relief is sought on the ground of fraud the action
must be brought within at least six years after discovering the fraud.“T
1197. Negligence of applicant—Cancelation will not be granted to one who
has not exercised reasonable prudence.“8

1198. Disaﬂirma.nce—Bringing an action to rescind a contract is a suffi
cient disallirmance of it for the purpose of the action.”
1199. Rescission and tender before suit—lt is unnecessary that the plain
tiff should have attempted a rescission before suit, or made any tender to the
other party, except when a tender is necessary to put the other party in de
fault.‘’°
‘
1200. Pleading—1t is unnecessary in a complaint to allege a disatﬁrmance,
or a previous otter to return what plaintiff received under the contract, or to
olfer to do what the court may require as a condition of granting relief.“ If a
conveyance was in fact the deed of a corporation, but voidable because of fraud,
if stockholders desire to have it set aside on that ground, they must allege the
facts constituting the alleged fraud, and ask the appropriate relief; they cannot
prove the fraud under a mere denial of the execution of the deed by the corpo
ration.92 In an action to set aside a deed or other contract on the ground that
its execution was procured by fraud, undue‘ inﬂuence, or duress, the complaint
must allege the ultimate facts from which such conclusion follows, but it is un
necessary to allege mere evidentiary facts. by proof of which such ultimate facts
are to be established.93
81 Tnttle v. Moore, 16-123(112).
Miller v. Rouse, 8-l2-l-(97).
*1 See § 8030.
83 Dahl v. Pross, 6—89(38).
B4 Whitcomb v. Hardy, 73-285,

See

76+29.

See Lay v. Shaubhut, 6-2T3(182); Wool
son v. Kelley, 73-513, 76+258.

85 Graham v. Burch, 44-33, 46+148.
86 St. Croix L. Co. v. Mittlestadt, 43-91.
44+-1079; Dunn v. State Bank, 59-221, 61+

27; Whitcomb v. Hardy, 73-285, 76+29;
McCarty v. N. Y. etc. Co., 74-530. 77+
426; Dickman v. Dryden, 90-244,95+l120;
Lloyd v. Simons, 97-315, ]O5+902; Mc
Queen v. Bnrhans, 77-382, 80+201.

See

§ 5652.
B7 Morrill v. Little Falls .\[fg. (lo.. 53
371, 55+547; Brasie v. .\lpls. E. Co., 87

456, 9‘2+340.

See Slingerland v. Slinger

land, 109-407, 12449 (validity of an ante
uuptial contract procured by fraud may be
questioned whenever any right claimed un
der it is asserted and an action to cancel it
will not be barred by the statute of limita
tions).
88 Brooks

v.

Hamilton,

15—26(10,

16);

Mp1s. etc. Ry. v. Chisholm, 55-374, 57+63;
Vallentyne v. Immigration L. Co., 95-195,
103+1028.
8" Knappen v. Freeman, 47-491, 50+533.
W Knappen v. Freeman, 47-491, 50+533;
Nelson v. Carlson, 54-90, 55+82l; Corse v.
Minn. G. Co., 94-331, 102+728.
'-‘I Knappeu v. Freeman, 47-491. 50+533.

92 Morrill v. Little Falls Mfg. (‘o., 53
371, 55+5-l7.
93Johnson v. Velve, 86-46. 90+l26.
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1201. Variance—It is an established doctrine of the courts of equity, that

where a bill sets up a case of actual fraud, and makes that the ground of the
prayer for relief, the plaintiff is not. in general, entitled to a decree, by estab
lisl1ing some one or more of the facts. quite independent of fraud, but which
might of themselves create a case under a distinct head of equity from that
which would be applicable to the ease of fraud originally stated. This is not
in conﬂict with the rule that in a bill alleging fraud the facts may be of such a
character, and be so stated, that relief may be granted on the ground of a gross
mistake.“
1202. Evidence-Suﬁiciency-To justify the extraordinary relief of can
celat-ion the evidence of the essential facts must be clear and convincing.“
1N3. Judgment—Relief allowable—lt is the power and duty of the court
to impose equitable terms as a condition of granting the relief. It will ordi
narily require the party receiving the relief to restore to the other party what~
ever he has received under the contract, and otherwise to restore the status quo.

It will apply the maxim. that he who seeks equity must do equity." In an ac
tion to rescind an e.\‘ecuted contract of sale, the court may order restoration in
specie of so much of the property as remains in the possession of the defendant,

and award compensatory dainagcs for the remainder.“ One cannot have a
contract rescinded and at the same time 1‘ec0\‘er‘ for services rendered there
under.” In an action for rescission it has been held improper to grant alterna
tive relief by way of damages for fraud or breach of warranty upon the equitable
relief sought being denied."“
CAPITAL PUNISHMENT—-See (‘riminal Law. 250-}.
CARBON COPIES—See Evidence. 3279.
CARELESS—Negligent, unconcerned. or heedless.‘
CARLISLE TABLES—See Death by Wrongful Act, 2619; Evidence,

3353, 3450.
CARNAL ABUSE-See Rape. 8240.
CARRIAGE—See note 2.
"4 Leighton \'. Grant, 20-345(29S. 306).
1‘-" McCall v. Bushnell. 41-37. 42+545; Michaud v. Eisenmenger, 46-405. 49+202;

W Knappen v. Freeman 47-491, 50+533:
(‘arlton v. Hulett. 49-308. 51+1053; Nel
son v. Carlson. 54-90, 55+821; Payne v.

Mpls. etc. By. v. Chisholm, 55-374, 57+63;
Skajewski v. Zantarski, 103-27, 114+2-t7.

Loan & G. (‘o.. 54-255, 55+1128; Johnson
v. Paulson, 103-158. ]14+739. See Thwing

See

v. Hall, 40-184. 41+815.

O’Neil

v.

O’Neil,

30-33,

14+59;

Schramm v. Haupt. 38-379. 37+798; Mar-

"7 Erickson v. Fisher, 51-300, 53+638.

tin v. Hill, 41-337. 43+337; (‘rowley v.
Nelson, 66-400, 69+321; McCarty v. N. Y.
etc. 00., 74-530, 536. 77+426; Johnson v.
Johnson, 92-167, 99+803.

1*“ Foster \‘. Landon, 71-494, 74+281.
1'" Marshall v. Gilman. 47-131, 49+688.
IJensen v. G. N. Ry.. 72-175. 75+3.
1 Duluth v. Mallett, 43-204, 45+154.
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Freight and mixed trains—Assumption of
risk, 1289.
Liability of connecting carriers, 1290.
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(‘are required of passengers, 1282.
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IN GENERAL

1204. Who are common can-iers—A common carrier is one who under
takes, for hire, to transport from place to place the goods or persons of such as
choose to employ him.8 An express company,‘ a street railway company,5 an
owner of a passenger elevator,G a suburban electric passenger railway,’ and a
ferry company 8 have been held common carriers.
1205. Rights of hackmen in and about depots—-A common carrier has, by
virtue of its right of ownership in its property, the control of its depots, subject
only to the rights of the public having business relations with it. It may make
such rules and regulations as it deems necessary for the control of its business
within such building, and may grant special and exclusive privileges to hack
men to solicit business, provided such rules and regulations are reasonable, and
conduce to the comfort, convenience, and interest of its patrons.

G. S. 1894

§ 380, subd. b. (R. L. 1905 § 2009) applies only to those persons or parties hav
ing contractual relations with a common carrier. A hackman or private carrier
for hire is not a party having such relations with a common carrier as will per
mit him to enter a depot to solicit business from passengers. Such hackmen
and private carriers, in common with all others in that business, have the right
and privilege of soliciting public patronage, without being discriminated
against, at all poi11ts without the depot, when such points or places have been
properly designated. All hackmen and persons engaged in the business of con
veying passengers and baggage for hire have the right of entry, without dis

crimination, to the depots of a common carrier, to deliver or receive passengers
or baggage, in pursuance of a contract or order, subject to proper rules and
regulations, for the interest of the traveling public.’
CARRIERS OF PASSENGERS
TN GENERAL

1206. Who are passengers-—Trespassers—If a street car stops at a usual
place for passengers, and a person in the exercise of due care gets upon the steps
or platform of the car, for the purpose of taking passage, while it is so waiting,
he is to be regarded as a passenger.m A person may be a passenger though he
is riding gratuitously.11 One who secures free transportation from a conductor,
or fraudulently pays him less than the regular fare, is not a passenger.12 One
who improperly rides on a freight train not authorized to carry passengers is
not a passenger.“ One who pays a brakeman less than the regular fare and
rides in a common freight car is not a passenger.14

One who rides on a freight

3R. L. 1905 § 1990; Mp1s. etc. Ry. v.

Miller v. St. P. C. Ry., 66-192, 681-862;

Manitou Forest Synd., 101-132, 1124-13.

Gaffney v. St. P. C. Ry., 81-459, 84+304.

Chritenson v. Am. Ex. Co., 15-270(208).

See as to effect of sign “not in service,”

See St. P. etc. Ry. v. Mp1s. etc. Ry., 26243, 2+700.

on car, Ahcrn v. Mpls. St. Ry., 102-435,
1l3+1019.

4Christenson

v.

Am. Ex. 00., 15-210

(208).
B Smith v. St. P. C. Ry., 32-1, 18+827.
0 Goodsell v. Taylor, 41-207, 42+873. See
McDonough v. Lanpher, 55-501, 57+152.
7 Mpls. etc. Ry. v. Manitou Forest Synd.,
101-132, 112+13.
8McLean V. Burbank, 11—277(189).

9 Godbout v. St. P. U. D. Co., 79-188, 81+
835. This case is criticised in 14 Harv. L.
Rev. 59.
10 Smith v. St. P. C. Ry., 32-1, 18+827;

11 Jacobus v. St. P. & C. Ry., 20-125
(110) (riding on a pass). See Grad-in v.
St. P. & D. Ry., 30-217, 14-+881.
12 McVeety v. St. P. etc. Ry., 45-268, 47+
809.
_13 Alward v. Oakes, 63-190, 654-270; Mc~
Veety v. St. P. etc. Ry., 45-268, 47+809.
See Dunlap v. N. P. Ry., 35-203, 28+240.

14.Tanny v. G. N. Ry., 63-380, 65+4-50;
Brevig v. Chi. etc. Ry., 64-168, 66+401;

McNamara v. G. N. Ry., 6]-296, 63+726.
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train when his ticket expressly provides that it is not good on such trains is not
a passenger."‘ If a person enters a train and refuses to pay his fare when law
fully demanded he is a trespasscr and not a passenger.“ A railway mail clerk
has been held a passenger.17 Where a through passenger on a railway train,
without objection by the company or its agents, alights from the train at an
intermediate station for any reasonable and usual purpose, such station being
one for the discharge and reception of passengers, he does not cease to be a pas
senger, and is entitled to the protection accorded to such by law. But a
through passenger on a through train, one that does not stop at intermediate
stations to recci\e or discharge pas.~‘engel's. who leaves such train without the

knowledge, consent, or invitation of the company at an intermediate station at
which the train stops for some purpose incident to its operation and manage
ment only, abandons for the time being his relation as a passenger, and assumes
all risks incident to his n1ovements."‘

A person on a wharf for the purpose of

boarding a steamboat has been held a passenger in the sense of being entitled
to the exercise of reasonable care on the part of the carrier in providing suitable
and safe accommodations for the landing and discharge of passengers.m Cases
are cited below holding certain persons not trespassersF°
1207. When relation of passenger terminates-—A person has been held no
longer a passenger where, upon arrival at his destination, he left the box car in
which he had been riding, but later returned to it and lay down ; 2‘ and where he
took the wrong train and voluntarily left it, elsewhere than at a station, to take
another train pointed out by the conductor.22 A person arriving by a train re
mains a passenger until he has had a reasonable opportunity, by safe and con
venient means, to leave the cars, the railway, and the stationhouse.23

1208. Regu1ations—-A carrier may adopt and compel its passengers to com
ply with reasonable regulations for the conduct of its business."
1209. Right to control passengers by force—A carrier may use such force
as may reasonably be necessary to compel its passengers to conform to its rea
sonable regulations for their conduct.“ A conductor may use such force as may
be reasonably necessary to compel a person standing on the steps of a street car
either to get on or otf the car.“
1210. Passenger elevators-—The owner of an elevator in a hotel used for
the carriage of his guests and visitors is bound to exercise the same degree of
care as other carriers of passengers.27 A lessee of a building containing an ele
1~‘» Dunlap v. N. P. Ry., 35-203, 28+240.
1° Wyman v. N. P. Ry., 34-210, 25+349.
See Hardenbergh v. St. P. etc. Ry., 39-3,

train).

See, upon the general subject, 19

Harv. L. Rev. 250.

H Decker v. Chi. etc. Ry., 102-99, 112+
901. See McCord v. Mp1s. etc. Ry., 96

'-'1 Orcutt v. N. P. Ry., 45-368. 47+1068.
22 Finnegan v. Chi. etc. Ry., 48-378, 51+
122.
28 Dean v. St. P. U. D. Co., 41-360, 43+

517, 105+190.

54.

38+625.

1~'5Lemery v. G. N. Ry., 83-47, 85+908. ‘
See Dc Kay v. Chi. etc. Ry., 41-178, 43+
182; Hermeling v. Chi. etc. Ry., 105-136,

]17+341.
Hi Massolt v. Minnetonka C. Co., 103-517,

1l4+1132.
'-’"Gradin v. St. P. 8; D. Ry., 30-217, 14+
881 (employee of lumber company loading
cars riding on train with consent of con
ductor); Orcutt v. N. P. Ry., 45-368, 47+

1068 (person in charge of stock returning

1'4 Faber v. Chi. etc. Ry., 62-433, 64+9l8
(forbidding passengers to pass conductor
before paying fare); Dickerman v. St. P.

U. D. Co., 44-433, 46+907 (requiring pas
sengers to exhibit tickets at gate before
entering cars—-forbidding passengers to
enter cars in motion); Morrill v. Mpls. St.
Ry., 103 -362, 115+395 (requiring transfer
checks).
2-1 Dickerman v. St. P. U. D. Co., 44-433,
46+907; Faber v. Chi. etc. Ry., 62-433. 64+

to car after its arrival at destination);
Jackson v. St. P. C. Ry., 74-48, 76+956

918.

(boy sitting on platform of street car);

1099. See Jackson v. St. P. C. Ry., 74
43, 76+956.
'-‘T Coodsell v. Taylor, 41-207, 42+873.

Rosenbaum v. St. P. & D. Ry., 38-173, 36+
HT
(employee riding on construction

26 Brace v. St. P. C. Ry., 87-292, 91+
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vator, or hand hoist, is charged with the statutory duty of maintaining the same
with the safety devices required by the statute, though no such duty is imposed
by the terms of the lease."
VARIOUS DUTI. ES

1211. Duty to carry to ﬁestination—Where a carrier accepted fare from
the plaintiff for passage from West St. Paul to South St. Paul, a distance of a
few miles, and the train was stopped before reaching South St. Paul, it was held

that the plaintiff was entitled to recover only nominal damages. It was in the
daytime and the plaintiff might have walked the remainder of the distance in
twenty minutes or taken another train at a cost of five cents.“
_
1212. Duty to announce stations—A railway company is bound to an
nounce the name of stations so as to give passengers a reasonable opportunity to
aligl1l:."“

1213. Duty to furnish information-A carrier is bound to give to its pas
sengers such instructions or directions as to its own system or course of conduct
as may be reasonably necessary to enable them to pursue their journey.31
Where a caboose containing a passenger was taken off its run and sent on a side

trip to the relief of a snow-bound train, without notice to the passenger, a re
covery by the passenger was sustained.‘2
1214. Duty to furnish safe ingress and egress-—A carrier is bound to fur
nish its passengers with safe ingress and egress to and from its cars " or ves
sels.“ A passenger crossing a track at a station, to leave or get on his train,
has a right to assume that the company will so regulate its trains that it will be
safe for him on the track which he is thus invited and required to cross in order
to leave or take his train. In such a case the “look and listen” rule does not
apply. A carrier is not bound to furnish safe egress or ingress at sidetracks
or intermediate stations. Where a passenger enters a railway train and pays
his fare to a particular place, his contract does not obligate the company to fur
nish him with means of egress and ingress at an intermediate station; and if he
leaves the train at such a station, he for the time being surrenders his place as
a passenger, and takes upon himself the responsibility of his own movements.
But if he leaves without objection on the part of the company, he does no illegal
act, and has a right to re-enter and resume his journey.85 While carriers are
hound to afford a safe egress from their cars a passenger is bound to exercise
reasonable care to ascertain whether the car is at a point where it was intended

that he should alight.“

A carrier must stop its trains at stations a reasonable

time in which to allow passengers to alight.
sarily varies with the circumstances.37

What is a reasonable time neces

1215. Duty to furnish seats—Under normal conditions of travel it is the
duty of a carrier to supply its passengers with seats. A rush of travel which
could not reasonably have been foreseen excuses a carrier from supplying seats.88
See McDonough v. Lanpher, 55-501, 57+
152; McClellan v. Dow, 104-527, 116+
1134; 19 Harv. L. Rev. 300.
28 Welker v. Anheuser, 103-189, 114+7-15.
2° Jensen v. Chi. etc. Ry., 64-511, 67+
631.

#0 Benedict v. Mpls. etc. Ry., 86-224, 229,
90+360.
1" Appleby v. St. P. C. Ry., 54-169, 55+
1117.
32 Rosted v. G. N. Ry., 76--123, T8+971.
53 See §§ 1268, 1275-1278.
34 Massolt v. Minnetonka f‘. (‘o.. 103

.517, 114+1132.

35 De Kay v. Chi. etc. Ry., 41-178, 43+
182; Schilling v. Winona etc. Ry., 66-252,
6S+1083. See Lemery v. G. N. Ry., 83
47, 85+908; Herlneling v. Chi. etc. Ry.,
105—136, 117+341.
36 Farrell V. G. N. Ry., 100-361, 111+
388.
31 Keller v. Sioux City etc. Ry., 27-178,
6+486.
38 Hardenbergh v. St. P. etc. Ry., 39-3,
33+625. See Rolette v. G. N. Ry., 91-16,
9H-431.
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1216. Duty to warn passengers of dangers—A carrier is bound to warn its
passengers of unusual dangers which call for special care on their part.‘0
1217. Duty to heat passenger coaches—lt is the duty of railway com
panies to heat properly their passenger coaches.‘0
1218. Duty to sick and inﬁrm persons—A railway compan_v is not bound
to accept as a passenger on its cars, without an attendant, one who, because of

ph_vsical or mental disability, is unable to take care of himself; but if it volun
tarily accepts such a person as a passenger without an attendant, his inability

to care for himself, rendering special care and assistance necessary, being ap
parent, or made known at the time to its servants, the company is negligent if
such care and assistance is not afforded. 'l‘he degree of care to be exercised in
such a case is that which is reasonably necessary for the safety of the passenger.
in view of his mental and physical condition.“
1219. Duty as to equipment—A carrier of passengers is required to exer
cise the highest care in respect to the equipment of its road and transportation
facilities, in providing suitable machinery for the operation of its cars, in the
employment of competent and faithful scrvants and agents, and generally, as to
all acts pertaining in any way to the conduct of its affairs in furtherance of its
undertaking as a carrier.‘2 Carriers of passengers are bound to use the best
precautions in known practical use to secure the safety of their passengers; and
this is the measure of their duty whether they carry them on freight or mixed
trains, or on exclusively passenger trains. But this does not require that they

should adopt, 011 freight or mixed trains. all the appliances which they use on
passenger trains, but merely the highest degree of care consistent with the
practical operation of such trains.“ Whether it is necessary for a street car
company to employ a conductor depends on a variety of circumstances, includ
ing the expense, the amount of traliic on the streets and cars, and the dangers of

the particular route.“ It has been held a question for a jury whether it is
negligent for a street railway company not to provide the rear platform of its
cars with guards suﬁiciently high to prevent passengers from falling off.“ A
railwa company is not bound to have its passenger cars vcstibuled.“
122 . Duty to inspect machinery—A carrier is bound to exercise the high
est care in inspecting its machinery. lt. cannot assume that machinery which is
not obviously dangerous and has provcd uniformly safe for a long time will con
tinue to be safe.‘7
1221. Duty to remove snow and ice—A street railway company is required
to exercise the highest degree of care to keep the platforms and steps of its care
in safe condition for use in the season when operated. so far as it is practicable
to do so, in consideration of the climate, temperature. and condition of the air

with respect to snow, moisture, and frost.‘8
1222. Duty to employ proper servants—-A carrier is bound to exercise the
highest care in the employment of competent and faithful servants and agents.“
30 McLean v. Burbank, 11-277(189);
Kral v. Burlington etc. Ry., 71-422, 74+

436; Simonds v. Mpls. etc. Ry., 87-408.
927409. See Bishop v. St. P. C. Ry., 48

See Fewings v. Mendenhall, 88-336,

20. 50+927 (defective die to grip of cable

344, 93+11s; Rosted v. G. N. Ry., 76-123,

car).
H Palmer v. Winona R. & L. Co., 78-138.

166.

78+971.
‘'0 See Rosted v. G. N. R-y., 76-123, 78!

97]; Frigstad v. G. N. Ry., 101-40, 111+
838.
-llCroom v. Chi.

etc. Ry., 52-296, 53+

1128; Purcell v. St. P. C. Ry., 48-134, 50+
1034.

See 18 Harv. L. Rev. 540; Note,

107 Am. St. Rep. 298.
4'-’Fewings v. Mendeuhall, 88-336, 340.
93+118.

49 Oviatt v. Dakota C. Ry., 43-300. 45‘

80+869.
45 Matz v. St. P. (7. Ry., 52-159, 53+1071.
46 Crandall v. Mpls. etc. Ry., 96-434,
105+ 185.

47 Goodsell v. Taylor, 41-207, 42+873.
4" llerbcrt v. St. 1’. C. Ry., 85-341, 88+
996.
See Larson v. Mpls. etc. Ry., 85

387, 88+994.
41' Fcwings
93*. l 18.

Y.

Mendcnhall. 88-336, 340.

- -.1

CARRIERS

257

If it knowingly employs a dangerous and vicious man it is liable even for a wil
ful assault on a passenger committed by him about its premises.“0
TICKETS AND FARES

1223. Nature of a ticket—Great uncertainty prevails in the law as to the
nature of aticket.51 lt may be viewed either as the contract, or the evidence of
the contract, of a carrier to transport the holder between the points, and on the
conditions, therein named.

Yiewed as the contract itself it is in the nature of a

thing in action.52
1224. Sale of tickets—Warranty—The seller of a ticket issued by a carrier
does not, from the sale alone, undertake for anything beyond the genuineness of
the ticket.“
1225. Licenses for ticket agents-—Our statute 5* requiring a license for
ticket agents has been sustained against various constitutional objections.55
1226. Authority of ticket agents-—The question whether a ticket agent has
authority to make a contract for the free carriage of a child has been raised but
not decided.“
1227. Authority of conductor--A conductor represents the company as to
persons on his train and can waive conditions in the contract for transporta
tion.“7

1228. Conductor’s check—A conductor’s check is ordinarily simply evi
dence that a fare has been paid for a continuous journey and does not authorize
a stop-over.‘“'1

_

1229. Payment of fare to brakeman—A brakeman on a freight train has
no authority to receive fares.59
1230. Less than fare received by mistake—If a conductor by mistake ac
cepts less than the full fare he may demand the remainder within a reasonable
time. If the passenger refuses to pay the remainder he may be ejected, upon
returning to him the unearned fare. After he has once refused he may pay the
remainder and secure the right to be carried to his destination.“

.

1231. Payment of fare—Instructions—Instructions relating to the pay
ment of fare sustained.G1
1232. Increased fare on train-—]t was held, prior to Laws 1907 c. 97, that
a railway company might charge more fare when payment was made on the
train than when a ticket was purchased, provided a reasonable opportunity was
given for the purchase of tickets.“2
1233. Stop-over privileges-—In the absence of any agreement to the con
trary, the purchaser of a railway ticket is only entitled to one continuous pas
sage upon it. When he has selected his train and commenced his journey, he
has no right to leave at an intermediate point without the carrier’s assent, and
afterwards demand that the contract be completed on another train.B3
-'-° Dean v. St. P. U. D. Co., 41—360, 43+

48+-145; Wyniaii v. N. P. Ry., 34-210, 25+

54

3-19.

M See 1 Harv. L. Rev. 17; 20 Id. 137;
Morrill v. Mpls. St. R_v.. 103-362. 11-3+395.

59 Wyman v. N. P. Ry., 34-210, 25+349.
See Braun v. N. P. Ry., 79-404, 411, 82+

-'-‘-’ State v. Corbett, 57-345. 59+317; El
ston v. Fieldman, 57-70. 58+830.
-

675.

59 McNamara v. G. N. Ry., 61-296, 63+

-'-8 Elston v. Fieldman, 57-70, 5S+830.

726.

5* R. L. 1905 § 2043.

"0Wa1-dwell v. (‘l'1i. etc. Ry., 46-514, 49+
206.

-'-~'- State v. Corbett. 57-345, 59+317; State
v. Manford, 97-173, 106+907.

‘-6 Braun v. N. P. Ry., 79-404. 82+6T5.
1" Thompson v. Truesdale. 61—129, 63+
259. See Olson v. St. P. & D. R_v.. 45-536.

1:1 Reem v. St. P. C. Ry., 82-98, 84+652.
02 Du Laurans v. First Div. etc. Ry., 15

49(29); State v. Hungerford, 39-6, 38+
628; Reed v. G. N. R_v., 76-163, 78+974.

oswymmi v. N. Y. Ry., 34-210, 25+349.
—17
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12% Condition against use on freights—Waiver—A provision in a ticket
that it should not be good for passage on freight trains has been held not waived

by a subsequent advertisement that passengers with tickets might ride on such
trains.‘“

1235. Contract to carry free-A contract of a railway company, made in
consideration of a conveyance to it, has been held to entitle a child of the
grantor to free transportation.“"'
1236. Detachment of coupons—Waiver—A provision in a coupon ticket
against a detaclnncnt of coupons, except by the conductor, may be waived.“
Coupon tickets sometimes contain a provision requiring the production of the
cover or book to which they are attached.“
1237. Transfer of tickets—.-\ round-trip or excursion ticket is transferable.
in the absence of express provision to the contrary.‘ls If a ticket is expressly
made non-transferable and is presented by one not the original holder the con
ductor may take it up, at least if the ticket so provides, and the party presenting
it is not entitled to its return as a condition of paying his fare.W It is per
missible for a carrier to provide for the forfeiture of a ticket if it is transferred,
but the forfeiture clause will be strictly construed.’°
1238. Transfer checks—Street railways-A passenger on a street car, who
has paid his fare, is by virtue of that fact entitled to ride to the end of a line
to which, under the city ordinances, he is entitled to be transferred.

The con

tract of carriage is complete when the fare is paid. Upon demand by the pas
senger it is the duty of the conductor to give a proper transfer slip, such as
should be accepted by the conductor of the car to which the passenger is trans
ferred. 'l‘he duty to see that a proper transfer slip is given rests upon the con
ductor, not upon the passenger. The transfer slip is not the sole and exclusive
evidence of the passenger’s right to ride. No absolute duty rests upon the pas
senger to examine the transfer slip when it is delivered to him and see that it is
for the proper car and is properly punched. He may rely upon the inference
that the conductor has properly done his work and performed the duty imposed
upon him.T1 Cases are cited below involving the construction of particular
ordinances relating to transfer checks.‘2

1239. Duty of parent to pay for child—The law implies a contract on the
part of a parent who enters a train with a child, who is subject to a fare, to pay
such fare.T3
BAGGAGE

1240. Deﬁnition—Baggage includes such articles as passengers usually carry
for their personal comfort, convenience, or necessity.H
1241. Checking—Connecting carriers—Depot company—A baggage
check is in the nature of a receipt, and is evidence of the delivery, ownership.
and identity of the l)aggage. The possession of a baggage check by a passenger
is prima facie evidence that the carrier has received and is in possession of his
M Dunlap v. N. P. Ry., 35-203, 234-240.
"5 Grimes v. Mp1s. etc. R_v., 37-66. 33+33.

‘"1 Thompson v. Truesdale, 61-129, 63+
259.
01 See Brown v. Mpls. etc. Ry., 102-298,

113+895.
65 Carsten v. N. P. R_\'., -H-454, 47+-19;
Hoffman v. N. P. Ry., 45-53, 471-312.

M1Rahilly v. St. P. & D. Ry., 66-153, 68+
853.
7° Mueller v. ('hi. etc. Ry., 75-109, 77+
566 (mileage ticket with forfeiture clause

-—left with scalper who allowed others to
use it—authority of scalper and ownership
of ticket held a question for jury).

T1 Merrill v. Mpls. St. R_v., 103-362, 115+
395.
T'-' Pine v. St. P. C. R_v.. 50-144, 52-(>392.
Sec Merrill v. .\lpls. St. R}'.. 103-362, 115+
395.
T-3 Brauu v. X. P. Ry., 7.--ll)-t, 82+-675.
T4 .\icKibhin v. G. N. l{_v.. 78-232, 238,
h‘ﬁ+ltl52. See 12 Ilarv. L. Rev. 119.
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personal baggage ; and where he delivers such check to the agent of a connecting
railway company, and receives its check in exchange therefor, the presumption

is, in the absence of proof to the contrary, that the baggage is received in due
course by the latter company, and it is responsible therefor. Where a railway
company’s trains, by an arrangement with another company, regularly enter
and depart from the depot of the latter, to which the former company intrusts
the business of handling and checking the baggage of its passengers, and fur
nishes its own checks therefor, such company must be deemed the agent of the
ﬁrst-named company in respect to such business."
1242. When liability attaches-De1ivery—A carrier is liable, as such, for
baggage received for transportation and not for storage, though for the con
venience of the carrier the passenger consents to some delay in the transporta
tion." Whether there has been a delivery of baggage to a carrier is a question
for the jury, unless the evidence is conclusive.T7

1243. Failure to forward—-Damages-—When a trunk is delivered to the
baggageman at a railway station in proper season, the passenger has the right
to require that it shall be carried on the same train which he takes. The proper
measure of damages for the failure of a railway company to deliver a drummer’s
trunk containing samples is the value of the use of the property during the de
lay, including such incidental expenses and damages as were in the contempla
tion of the parties when the contract for carriage was entered into."
1244. Passenger not on same train—A railway carrier is not liable for
baggage merely as a gratuitous bailee, because the passenger does not go on the
same train with his baggage."

-

1245. Drummer’s samp1es—]udicia1 notice—While samples of merchan
dise are not baggage, if a carrier receives the trunks of a drummer as baggage.

knowing the character of their contents, it is liable as if they were properly
baggage, that is, as an insurer.' Proof of such knowledge may be made out by

circumstantial evidence.

Judicial notice will be taken of the fact that railways

are accustomed to carry such trunks as baggage, but not of the conditions on

which it is done.‘30
1246. Liabi1ity—A carrier engages, as an implied incident of the contract of
carriage, to carry the personal baggage of the passenger. His liability is that
of an insurer of baggage intrusted to his care.81 This liability does not extend
to articles not designed for the personal use of the passenger. A carrier of pas
sengers for hire is only bound to carry their “personal baggage.” Therefore, if
a passenger delivers to the carrier as baggage a trunk or valise containing mer
chandise, not his personal baggage, of which fact the carrier has no notice, the
carrier will not, in the absence of negligence, be liable for its loss. The carrier
is not bound in such a case to inquire as to the nature of the property, but has
a. right to assume that it consists only of the personal baggage of the pas
senger.82
T5 Ahlbeck v. St. P. etc. Ry., 39-424, 40+
364. See Dean v. St. P. U. D. 00., 41-360,
43+54

16 Shaw v. N. P. Ry., 40-144, 41+548.
77 McKibbin v. G. N. By., 78-232, 80+
1052.

'18 Conheim v. Chi. etc. Ry., 104-312, 116+
581.

1° McKibbin v. Wis. C. Ry., 100-270, 110+
964. See 20 Harv. L. Rev. 647.
8° MeKibbin v. Wis. C. Ry., 100-270,
110+964; MeKibbin v. G. N. Ry., 78-232,
S0+1052. See Haines v. Chi. etc. Ry., 29

160, 12+447; Humphreys v. Perry, 148 U.
S. 627.

81McKibbin v. G. N. Ry., 78-232, 80+
1052; Shaw v. N. P. Ry., 40-144, 41+548;
I-Iaines v. Chi. etc Ry., 29-160, 12+447.
See Larson v. G. N. Ry., 108-519, 121+121

(suit case left with cashier of baggage
room to be kept until owner called for it
two days later—complaint for loss sus
tained); Note, 99 Am. St. Rep. 343.
82 Haines v. Chi. etc. Ry., 29-160, 12+

447; Humphreys v. Perry, 148 U. S. 627.
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EJECTION OF PASSENGERS

1247. Duty of passenger to leave when ordered—Use of forcc—A right
of action is complete when the'passenger is ordered to leave the car under cir
cumstances which show that force will be used 11nlc.<.< the order is obeyed. Ac
tual force need not be used. When a passenger is thus ordered to leave a street
car, it is his duty to comply with the order quietly and without insisting upon
the application of actual force. If he resists the efforts of the company's agent
to eject him, he can recover no additional damages resulting from the use of
such force as is reasonably necessary to accomplish the purpose."3
1248. Liability of company for acts of servant—-A carrier is liable for the
acts of those in charge of its trains in wrongfully ejecting passengers.“ It is
liable though its servant acted in accordance with what appeared to him to be
his duty.”
1249. For non-payment of fare—A passenger may be ejected if he refuses

to pay a fare lawfully demanded.M

If he has paid a part of the fare he cannot

be ejected until the unearned portion has been returned to him.87 If a parent,
accompanied by a child. pays his own fare, but wrongfully ref uses to pay for the

child, both may be ejected. The ejection of the child is an ejection of the
parent. though the latter leaves the train voluntarily.”
1250. Mistake in tickct—Where by mistake a mileage ticket was punched
on the margin to expire on the date of its issue. and a conductor refused to ac
cept it after that date, and ejected the holder, it was held that the latter might
recover for the wrongful ejection."
1251. Freight tra.in—Passenger without pcrmit—\\'here a rule of a com—
pany forbids passengers on a freight train. without a permit from a station
agent, a passenger without a permit cannot be rightfully ejected if he was not
given a reasonable opportunity to obtain a permit at the .<tation.“°
1252. For violation of régulations-A passenger who pcr.=i.<ts in violating
a reasonable regulation of the carrier may be ejected.“

1253. For drunkermcss—It is not the duty of a carrier to eject a drunken
passenger if he is inoffensive.92
1254. Passenger on street car without transfer check—-The plaintiff, a
passenger on dcfendant’s street-car line. paid his fare. and received a transfer
check which entitled him to continue his journey by the “next” connecting car
on another line of the same company. He took the next car on the connecting,
line, and the conductor took up his transfer check. Without notice to the
plaintiff, this car was taken off after going a short distance. The conductor
having disappeared, the plaintiff was informed by the driver of that car that
he should take the next passing car. He did so, but was put off by the con
ductor of that car because he had no transfer check, and refused to pay fare

H3 Morrill v. Mpls. St. Ry., 103-362, 115+
395.

49+206; Rahilly v. St. P. & D. Ry., 66-153,
63+R53.

"1 Cain v. Mp1s. etc. Ry., 39-297, 39+635.

"7 Wardwcll v. Chi. etc. Ry., 46-514, 49+

See Brevig v. Chi. etc. Ry., 64-168, 66+401

206; Braun v. I\'. P. Ry., 79-404, 82-+675.
88 Braun v. N. P. Ry., 79-404. 82+675.
B9 Krueger v. Chi. etc. Ry., 68-445, 71+

(authority of brakeman on freight train

to eject trespassers—no implied authority
where trespasser is on train by virtue of
bribing brakeman).
8'5 Appleby v. St. P. C. Ry., 54-169, 55+
1117; Pine v. St. P. C. Ry., 50-144, 52+
392.

96 Du Laurans v. First Div. etc. Ry., 15
49(29); Wyman v. N. P. Ry., 34-210, 25+
349; War-dwell v. Chi. etc. Ry., 46-514,

683; Kleven v. G. N. Ry., 70-79, 72+828.

See Morrill v. Mpls. St. Ry., 103-362,.
115+395: 14 Harv. L. Rev. 70; 20 Id. 137
9° Reed v. G. N. Ry., 76-163. 78+974.
91 Faber v. Chi. etc. Ry.. 62-433, 64+918
92 Lucy v. Chi. etc. Ry.. 64-7, 65+944.
See Briggs v. Mpls. St. R_\'.. 52-36, 53+
1019.
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again. It was held that plaintiff showed, prima facie, a right to recover for
the conduct of the defendant’s agents, leading to and including the expulsion.”
1255. Threat to eject—If a passenger is wrongfully forced to pay a fare
under threat of ejection he may recover his damages, including the mortiﬁcation
and indignity of being threatened with ejection."
1256. Place of ejection—If a person enters a train and refuses to pay his
fare when lawfully demanded he is a trespasser and not a passenger, and may
be expelled elsewhere than at a station if it will not expose him to serious
danger, or result in wanton injury to him.05 One who rightfully refuses to pay
a fare unless he is provided with a seat cannot be expelled except at a station."
1257. Stopping train—It is the duty of a conductor to stop his train before
ejecting a passenger. He is liable for an assault if he forcibly ejects a passen
ger while the train is in motion.91
1258. Complaint construed—A complaint for an ejection from a train has
been held to state a cause of action ex delicto, the gravamen of the complaint
being an intentional and personal assault and battery.”
1259. Action ex delicto or ex contractu—A person wrongfully ejected may
maintain an action ex delicto for the resulting damages, and is not limited to
an action for damages for breach of the contract to carry.”
1260. Damages—A passenger wrongfully ejected may recover all damages
sustained by him as the direct and natural consequences of the wrongful act, in
cluding loss of time, inconvenience, annoyance and indignity felt, and injury
to health from exposure to the weather.1 Remote or speculative damages are
not recoverable.’ Exemplary damages are recoverable on the same grounds as
in other actions ex delicto.3

Where a passenger is ejected because his ticket

appears void on its face, he cannot increase the amount of his damages by re
fusing to leave the train, and compelling the conductor to eject him by force.
unless, from the circumstances appearing on the face of the ticket and the sur~
rounding circumstances known to the conductor, it is probable that a mistake
has been made by the company in issuing the ticket, and this probability is so
strong that the conductor should, under the circumstances, investigate further

before ejecting the passenger.‘ Where a passenger is ordered to leave a street
car because his transfer slip is defective, it is his duty to comply with the order
quietly and without insisting upon the application of actual force. If he re
sists the efforts of the company’s agent to eject him, he can recover no additional
98 Appleby v. St. P. C. Ry., 54-169, 55+
1117. See Morrill v. Mpls. St. Ry., 103

362, 115+395.
MSee Mueller v. Chi. etc. Ry., 75-109,
77+566; Hoffman v. N. P. Ry., 45-53, 47+
312.

95 Wyman v. N. P. Ry., 34-210, 25+349.
See Mykleby v. Chi. etc. Ry., 39-54, 38+
763.
9'5Hardenbe1-gh v. St. P. etc. Ry., 39-3,
38+625.
9'1 State v. Kinney, 34-311, 25+705.
"5 Mykleby v. Chi. etc. Ry., 39-54, 38+
763.
9° Morrill v. Mpls. St. Ry., 103-362, 115+
395. See Beaulieu v. G. N. Ry., 103-47,
59. 1144-353.
1Servve v. N. P. Ry., 48-78. 50+1021;
Carsten v. N. P. Ry., 44-454,47+49; Finch
v. N. P. Ry., 47-36, 49+329; Du Laurans
v. First Div. etc. Ry., 15-49(29); Pine v.

St. P. C. Ry., 50-144, 52+392; McLean v.
Chi. etc. Ry., 50-485, 52+966; Kleven v.
G. N. Ry.. 70-79, 72+-828; Gisleson v.
Mpls. etc. Ry., 85-329, 88+970; Wardwell
v. Chi. etc. Ry., 46-514, 49+206; Braun v.
N. P. Ry., 79-404, 821-675; Hardenbergh
v. St. P. etc. Ry., 41-200, 42+933; Gutlner
v. Mp1s. etc. Ry., 87-355, 91+1096; Brown
v. Mp1s. etc. Ry., 102-298, 113+895; Mor
rill v. Mpls. St. Ry., 103-362, 115+395.
'-’Carsten v. N. P. Ry., 44-454, 47+49
(loss of job); Simonson v. Mp1s. etc. Ry.,
88-89, 92+459 (mal-presentation and death
of child ﬁfteen months after ejection).
See Hoffman v. N. P. Ry., 45-53, 47+312.
8See Hoffman v. N. P. Ry., 45-53, 47+
312; Du Laurans v. First Div. etc. Ry.,

15-49(29); Mueller v. Chi. etc. Ry., 75
109, 77+566.

4Krueger v. Chi. etc. Ry., -68-445, 71+
683.
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damages resulting from the use of such force as is reasonably necessary to ac
complish the purpose.5
LIABILITY FOR INJURIES T0 PASSENGERS

1261. Care required of carrier—General rules—.-\ carrier of passengers
is not an insurer of their safety; " but it must take every reasonable precaution
therefor.7 Our supreme court has used various forms of expression in stating
this general rule.8 It is said that carriers of passengers “are bound to exercise
the highest degree of care and diligence consistent with the nature of their un
dertaking.” ’ Other expressions are, “the utmost human care and fore
sight ;” “’ “extreme diligence and care;”“ “greatest care and foresight ;" “’
“highest degree of care ;”“‘ “extraordinary care ;" “highest degree of care
consistent with the practical operation of trains.” “‘ All the cases agree in
holding a carrier liable for the slightest negligence.“ This exceptional liabil
ity is grounded in public policy, to secure the safe carriage of passengers so far
as human skill and foresight can accomplish that result.U It is not dependent
upon contract.18

It extends to all the means employed in furtherance of the

undertaking to carry passengers, including the construction. equipment, and
management of the tracks and rolling stock, the e1nplo_\'ment of servants, and
all the subsidiary arrangements for the safety of passcngt-1-s.‘° It extends to
the protection of passengers from the acts or omissions of those under the con
trol of the carrier, but not to the acts of third parties not under its control.20
A carrier owes the same degree of care to one carried gratuitously as to those
carried for hire.’-’1 A common carrier of passengers on a freight or mixed
train is required to exercise the highest degree of care consistent with the prac
tical operation of such a train. A carrier having limited ﬁtness and capacity
to transport passengers, and whose primary business is to transport its logs. is
l‘Merrill v. Mpls. etc. Ry., 103-362, 115+
395.

6 Fewings v. Mendenhall, 88-336, 842,
93+118.

1 Mstz v. St. P. C. Ry., 52-159, 163, 53+
1071; Reem v. St. P. C. Ry., 77-503, 80+
638.
9See Hall v. Chi. etc. Ry., 46-439, 49+
239 (comments on confusion resulting
from terminology in this connection).
9Smith v. St. P. C. Ry., 32-1, 18+827;
Fewings v. Mendenhall, 88-336, 93+118.

See Campbell v. Duluth etc. Ry., 107-358,

388; Oviatt v. Dakota C. Ry., 43-300, 45+
436; Herbert v. St. P. C. Ry., 85-341, 88+
996.
14 McLean v. Burbank,11-277(189, 199);
Smith v. St. P. C. Ry.. 32-1, 18+827;
Dahlberg v. Mpls. St. Ry., 32-404, 21+
545; Benedict v. Mpls. etc. Ry., 86-224,
9O+360.
1“ Oviatt v. Dakota C. Ry., 43-300, 45+
436; Schilling v. Winona etc. Ry., 66-252,
68+10B3; Simonds v. Mpls. etc. Ry., 87
408, 92+409; Campbell v. Duluth etc. Ry.,
107-358, 120+-375. See Fewings v. Mend

120+375 (the standard of care has due re

enhall, 88-336, 93-+118 (“consistent with

gard to the circumstances—in reference to
each particular the highest degree of care
which can be exercised in that particular,
with reasonable regard to the nature of the
undertaking and the requirements of the
business in all other respects, must be ex

orderly conduct of business”).
16 Smith v. St. P. C. Ry., 32-1. 18+827;
Wilson v. N. P. Ry., 26-278. 3+333; John
son v. Winona etc. Ry., 11-296(204).
1'1 Jacobus v. St. P. & C. Ry., 20-125
(110); Smith v. St. P. C. Ry., 32-1, 18+
827; Chesley v. Miss. etc. C0.. 39-83, 87,
38+769; Benedict 1'. Mpls. etc. Ry., 86-224,
90+360.
19Opsahl v. Judd. 30-126, 14+575.

ercised).
1° VVilson v. N. P. Ry., 26-278, 3+333;

Johnson 1'. Winona etc. Ry., 11—296(204);
Graham v. Burlington etc. Ry., 39-81, 38+
812. See Piper v. Mpls. St. Ry., 52-269,
53+1060.
11 Steege v. St. P. C. Ry., 50-149, 52+393.
12 McLean v. Burbank, 11-277(189); Ja

cobus v. St. P. & C. Ry., 20-125(110);
Fleming v. St. P. & D. Ry., 27-111, 6+4-48;
Watson v. St. P. C. Ry., 42-46. 43+904.

13 Farrell v. G. N. Ry., 100-361, 111+

19 Fewings v.

Mendenhall, 88-336, 340,

93+118; McLean v. Burbank, 11-277(189);
Smith v. St. P. C. Ry., 32-1. 18+827; Wat
son v. St. P. C. Ry., 42-46. 43+904.

2° Fewings v. Mendcnhall, 88-336, 93+
118.

21Jacobus v. St. P. 6: C. Ry., 20-125

(110).
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not held to the standard of perfection of an ideal road, but must exercise the
highest degree of care practicable under the circumstances."'-’
1262. Limiting liability by contract—A carrier of passengers cannot ex
empt itself, by contract, from liability to them for its negligence, even though
they are carried gratuitously. A condition in a free pass exempting the carrier
from liability for negligence is void as against public policy.23 A railway com
pany cannot, by contract, limit its liability for injuries resulting from its neg
ligence in not stopping at a crossing, as required by statute.“
1263. Care of children—Where a boy eight years old sitting on the platform
of a ‘street car in rapid motion became dizzy and fell off, it was held a question
for the jury whether the conductor was negligent in allowing the boy to ride in
that position.25
1264. Effect of calling “all aboar ”—Where a passenger alights when a
train is sidetracked to allow another train to pass, a call of the conductor, “all
aboard,” does not relieve the passenger of the duty to use reasonable care to
avoid the approaching train.26 7
1265. Reliance on assurance of conductor—The conductor of a railway
train has control of its movements, and represents the company, so that persons
boarding a car with his consent have a right to rely upon his assurance that it
is safe to undertake to do so before the train moves.’-’7
1266. Col1isions—-Where a passenger is injured by a collision of trains
owned by diﬁerent companies, and the collision is caused directly by the con
current negligence of both companies, he may maintain an action against both.
The negligence of the carrier upon whose train he was a passenger is not im
putable to him.28 An imminent threatened collision may cause fright and re
sultant injury for which a recovery may be had.” Cases are cited below in
volving injuries to passengers from collisions.8°
1267. Derailments-Cases are cited below involving injuries to passengers
from the derailment of cars.31
'-’2 Campbell v. Duluth etc. Ry., 107-358,
120+375.

23Jacobus v. St. P. & C. Ry., 20-125
(110); Fleming v. St. P. & D. Ry., 27
111, 6+4-l8. See contra, as to one riding
on a free pass, N. P. Ry. v. Adams, 192 U.
S. 440; 14 Harv. L. Rev. 147; 17 Id. 491.
24 Starr v. G. N. Ry., 67-18, 69+632.
25 Jackson v. St. P. C. Ry., 74-48, 76+
956.
26 De Kay v. Chi. Ry., 41-178, 43+182;
Hermeling v. Chi. etc. Ry., 105-136, 117+
341.
2? Olson v. St. P. & D. Ry., 45-536, 48+
445.

See Farrell v. G. N. Ry., 100-361,

111+388.
28 Flaherty v. Mp1s. etc. Ry., 39-328, 40+
160.
29 Purcell v. St. P. C. Ry., 48-134, 50+
1034.
30 Smith v. St. P. C. Ry., 32-1, 18+827
(collision between two street cars as plain

titf was boarding one of them—presnmp
tion of negligence); Pratt v. Chi. etc. Ry.,
38-455,

38+356

(collision

of

trains

at

crossing of two railways) ; Graham v. Bur
lington etc. Ry., 39-81, 38+812 (presump

tion of negligence); Fulmore v. St. P. C.
Ry., 72-448, 75+-589 (collision between

street car and freight train—negligence of
motorman conceded-proximate cause of
injury); Edlund v. St. P. C. Ry., 78-434,
81+214 (collision between two street
cars); McCord v. Mp1s. etc. Ry., 96-517,
105+190 (injury to mail agent—negl:igence
of company conceded).
31 Wilson v. N. P. Ry., 26-278, 3+333
(plaintitf jumping-from car to escape dan
ger—contributory negligence); Smith v.
St. P. etc. Ry., 30-169, 14+797 (plaintilf
jumping from car to escape danger—prox
imate cause of injury—damages); Eld
ridge v. Mpls. etc. Ry., 32-253, 20+151
(car derailed while train slacking up for
crossing—suﬂiciency of evidence to over
come presumption of negligence—verdict
for company sustained); Edlund v. St. P.
C. Ry., 78-434, 81+214 (derailment of
street car on temporary track); Bishop v.
St. P. C. Ry., 48-26, 50+927 (cable street
car ran down hill at great speed and was
overturned at foot of hill); Donnelly v.

St. P. C. Ry., 70-278, 73+157 (derailment
of street car—running car at excessive
speed over defective track); Dunn v. Bur
lington etc. Ry., 35-73, 27+448 (train
running at excessive speed-plaintiﬂ’
burned by ﬁre from stove in car); Do
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1268. Injuries from unsafe premises-A railway carrier of passengers is
bound to use every reasonable means to keep in a safe condition all portions of
its platforms and approaches thereto, to which passengers, or those who have
purchased tickets with a view to take passage on its cars, would naturally or
ordinarily be likely to go. This includes the duty of properly lighting at night
their depots, and approaches to and from their trains." Where the plaintiff
fell on ice near the steps of a railway platform at a point where passengers or
visitors were not invited by the company to go, it was held that the company
was not liable.“ Where the plaintiff was injured by walking off the end of a
railway platform in the dark, it was held that she could not recover because of
her own negligence, regardless of the duty of the company to keep the platform
lighted.“ A person injured by a defective wharf, upon which he was walking
for the purpose of boarding a steamboat, has been held entitled to recover.‘5
Where a passenger in a station, without looking where he was going, opened a

door not marked for the use of passengers. and fell to the basement below, it Wtls
held that he could not recover.‘"'6
1269. Injuries from defective cars-—\\'here the door to a railway mail car
was in such condition that it could not be closed, and in consequence a mail
clerk contracted a cold and became ill, a verdict in his favor was sustained.37

1270. Overcrowding cars--When a street railway company undertakes to
carry large numbers of people, vastly in excess of the seating and standing
capacity of its cars, and permits passengers to ride on the platforms, stops its
cars when in such crowded condition that other persons may get upon them.
and, because of the crowd, a passenger who has boarded a car before it was
crowded is pushed off a platform and injured, the company is guilty of neg
ligence.” If railway companies allow passengers to ride on the platform of
cars they are liable for resulting injuries.“
1271. Passengers in improper place-A carrier, in undertaking to carry
passengers safely, undertakes to do so only on condition that they place them
selves under its directions in the particular places set apart for their accommo
dation.“
1272. Injuries to passengers while riding in baggage-car—The fact that
a railway company has a rule prohibiting passengers being in its baggage-cars.
does not absolve it from the duty of care toward passengers who are in a bag
gage-car, if it habitually disregards the rule, and permits passengers to ride in
such cars. rl‘he fact that a passenger on a railway is, when injured, in a bag
gage-car, in which, by the rules of the compan_v. passengers are not permitted
to be, is not negligence on his part that will defeat his recovery, unless it con
tributed to or aggravated the injury.“

52 Buenemann v. St. P. etc. Ry., 32-390,

=6 Speck v. N. P. Ry., 108-435, 122+497.
37 Decker v. Chi. etc. Ry., 102-99, 112+
901.
3" Recm v. St. P. C. Ry., 77-503, 80+63\‘,
778. See Brusch v. St. P. C. Ry., 52-512,
55+57.
151‘ Benedict v. Mpls. etc. Ry., 86-224, 90+
360.
*0 Janny v. G. N. Ry., 63-380, 65+-150.

20+379. See Christie v. Chi. etc. Ry., 61
161, 63+482: Lemery v. G. N. Ry., 83-47.

But see, Jacohus v. St. P. & C. Ry., 20
1'35(110); Jones v. Chi. etc. Ry., 43-279,

8-54-908; McDonald v. G. N. Ry., 102-515,
1]3+1135.
88 De Blois v. G. N. R_v.. 71-45, 73+6-37.
H Emery v. Chi. etc. Ry., 77-465, 80+627.

408. 92l-109.
H Jones v. Chi. etc. Ry.. 43-279, 45+444;
Jacobus v. St. P. 8: C. Ry.. 20—125(110);

85 Massolt v. Minnetonka C. Co., 103-517.

Simonds v. Mpls. ctc. Ry., 87-408, 92+409.

Blois v. G. N. Ry., 99-18, 108+293 (neg
ligence of defendant couceded—-contro
versy as to extent of damages); Floody

v. G. N. Ry., 104-474, 116+943 (failure
of switch to operate aut0matically—action
against operating company and company
owning switch-—complaint held insuﬂicieut
as against the owning company).

1141-1132.

45+444; Simonds v. Mp1s. etc. Ry., 87
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1273. Injuries to passengers riding on platform or steps of tra.in—The
mere fact that there are no seats in railway cars does not justify a person in rid
ing on a platform while the train is in motion, for so long as he can ﬁnd stand
ing room by reasonable effort, on the inside, it is his duty to be there. Where it

is unnecessary to stand or ride upon-a platform, going there or standing there
is such negligence as will prevent a recovery for personal injuries received. If
a car is so crowded that a reasonably prudent man would conclude that he
could not get inside without unreasonable pushing and crowding his way by
main force, the question as to whether or not he is guilty of contributory neg
ligence, when injured because of riding upon the platform, is for the jury.
The mere fact that a passenger is injured while necessarily standing upon the
platform is not in itself a cause for action against a railway company, for there
must be some intervening act attributable to the company, and causing the in
jury, in order that the passenger can recover. If the accident is caused by the
act of the plaintiff himself, or by that of another passenger, the act not being
the natural consequence of the company’s negligence, it is not liable.‘2 It is
ordinarily negligent for a passenger to stand on the steps of a car in motion,
even though he is preparing to alight at a station.“ It is ordinarily negligent
for a passenger to stand on a platform and lean beyond the line of a car in mo
tion.“ A carrier of passengers is not bound to have its cars vestibuled ; but if
it does it cannot by acts and words lead its passengers to believe that the doors
of a vestibule will be kept closed between stations and then negligently leave
them open without incurring liability for resulting injury to a passenger.“
1274. Injuries to passengers riding on platform of street car—It is not
negligent, as a matter of law, for a passenger to stand on the rear platform of a
moving street car without holding on,‘6 even though the car is passing round a
curve.41

Cases are cited below in which a recovery was sustained.‘8

1275. Injuries to passengers boarding trains—Cases are cited below in
which a recovery against a company for injuries to passengers while boarding
a train was sustained."
1276. Injuries to passengers boarding street car—It is negligent to start
a car while a passenger is in the act of boarding it. Passengers must be given
a reasonable opportunity to get safely on board, regard being had to the cir
cumstances of each case.“° More than ordinary care is required where the
*2 Rolette v. G. N. Ry., 91-16, 97+431.
Sce Scheiber V. Chi. etc. Ry., 61-499, 63+
IO34; Benedict v. Mp1s. etc. Ry., 86-224,
90+360.
-13 Scheiber v. Chi. etc. Ry., _61-499, 63+
1034.
H Benedict v. Mpls. etc. Ry., 86-224, 90+
360.

45 Crandall v. Mp1s. etc. Ry., 96-434, 105+
185.

"1 Matz v. St. P. C. Ry., 52-159, 53+-1071.
See Dahlberg v. Mpls. St. Ry., 32-404, 21+
545.

4’! Blondel v. St. P. C. Ry., 66-284, 68+
1079; Brusch v. St. P. C. Ry., 52-512, 55+
57.
48 Brusch v. St. P. C. Ry., 52-512, 55+-57
(car running around curve at high speed
-—crowd on platform swayed and pushed
plaintiff through gate); Reem v. St. P. C.
Ry., 77-503, 80+638 (plaintiff pushed off
platform by crowd); Jackson v. St. P. C.
Ry., 74-48, 76+956 (boy eight years old

sitting on platform with feet on step be
came dizzy and fell off).
“J Olson v. St. P. & D. Ry., 45-536, 48+
445 (plaintiff injured while on couplings
in the act of entering stock car through
door at rear of car—had been assured by

conductor that train was not about to
start); Croom v. Chi. etc. Ry., 52-296, 53+
1128 (plaintiff eighty years old and very
feeble—mounted platform and stepped oil‘
from the other side in

the

darkness);

Harrold v. Winona etc. Ry., 47-17, 49+389
(passenger in set of boarding train just
starting pulled or kept off by brakeman).
See Aske v. Duluth etc. Ry., 83-197, 85+
1011 (verdict for defendant sustained).
5° Steeg v. St. P. C. Ry., 50-149, 52+392’.;
Sahlgaard v. St. P. C. Ry.. 48-232, 51
111; Schmeltzer v. St. P. C. Ry., 80-50.

82+1092; Gaﬂ‘ney v. St. P. C. Ry., 81-459.
S-H304; Miller v. St. P. C. Ry.. 66-192,
6S+862. See Wick v. St. P. C. Ry., 104
429, 116+929.
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passenger is inﬁrm, or aged. or incumbered with packages.51

It is unneces

sary to wait till a passenger is seated before starting a car.“ A recovery has
been sustained where a passenger was injured by a collision of two cars while
he was in the act of boarding one of them : 53 and where a passenger was caught

between the closing gates of a car.“ It -is not, as a matter of law, negligent
for a passenger to attempt to enter a street car while the same is moving, irre
spective of the rate of speed or other qualifying circumstances. It is presump
tively negligent to do so if the car is moving at its ordinary rate of speed, or
with accelerated speed, and especially if the attempt is made between cars, or
at the front instead of the rear of a car. It is ordinarily a question for the
jury, depending upon the circumstances of each case.“ It is a matter of com
mon knowledge that street cars alwa_vs start with a slight jerk, or sudden move
ment, and, though much depends upon the operations of the motorman, abso

lute evenness of movement is not attainable.56
1277. Injuries to passengers alighting from trains—Under ordinary cir
cumstances it is negligent to alight from a moving train. But if the train is
moving very slowly, and the circumstances are especially favorable. the ques
tion of negligence may be one for the jury.“7 It is negligent for a conductor
or other trainman to advise a passenger to alight from a train in motion.“8

Railway companies are required to provide means of access to and egress from
their trains and stations which may be used without danger. Passengers who
have previously been told that the next stop will be at the station at which they
desire to leave the train are ordinarily required, when the train stops, to exer

cise due care in observing the surroundings, in order that they may reasonably
determine whether the train has arrived at the place where the company in
tended them to alight. If the surroundings and indications of the place at
which a passenger under such circumstances does in fact alight are such that
they preclude a reasonable belief on his part that he is getting out where the
company intended him to leave the train, and such that no ordinarily prudent
person, possessing average sense of sight and using it, could suppose that the
train had arrived at the place of his intended departure. he is prevented by his
own negligence from recovering damages resulting from getting off at a wrong
place. The mere fact that a train is about to stop at a railway junction, in ac
cordance with statute, does not justify him in disregarding the appearance of

the actual environment, nor in concluding that the train has arrived at the
place named as the next station. An exception is recognized where a passenger
is under reasonable apprehension that, if he does not alight at the place where
he is (though an unsafe or an unﬁt one), he will not have time to alight at all.

In such a case he may be justified in taking the risk of alighting as best he can
at that place. The exception, however, applies only to cases presenting the
alternative of getting off or being carried beyond the passenger’s destination.59
A recovery against a company has been sustained where the plaintiff, in alight
ing, stepped on the connecting link between two cars and had his foot crushed
-'>1
52
W
M

Steeg v.
Miller v.
Smith v.
McBride

St. P.
St. P.
St. P.
v. St.

C.
C.
C.
P.

Ry., 50-149, 52+393.
Ry., 66-192, 68+S62.
Ry., 32-1, 18+827.
C. Ry., 72-291, 75+

231; Hunt v. St. P. c. Ry., 89-448, 95+
312.

55 Sahlgaard v. St. P. C. Ry., 46-232. 51+
111; Schacherl v. St. P. C. Ry., -12-12,
3+837.
56 VVick V. St. P. C. Ry., 10-1--126, 116+

929.
57 Jones v.

1114; Butler v. St. P. & D. Ry., 59-135,
60+1090; Holden v. G. N. Ry., 103-98,
114+36-3. See Olson v. Chi. etc. Ry., 94

241, 102+-149.
58 Jones v. Chi. etc. Ry.,42-183,43+1114;

Holden v. G. N. Ry., 103-98. 114+365. See
Powers v. Chi. etc. Ry., 108-319, 121-+897
(evidence held not to show that porter
directed passenger to leave car before
train stopped at station).
-'-9 Farrell v. G. N. Ry., 100-361, 111+388.

Chi.

etc.

Ry..

42-1R3,

43+
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in consequence of the train starting suddenly;°° where the plaintiff, an old
woman, was injured in alighting as the train was starting; ‘" where the plain
tiﬂ was invited by the brakeman to get otf beyond the end of the station plat
form, without telling her that she was not at the platform or advising her as to
the distance from the car step to the ground, the night being dark; “ where
the brakeman called out the name of the plaintiti’s station and the train
stopped at a crossing near the station, the plaintiff in her fright jumping off
at the crossing as the cars were starting; ‘a where the plaintiff, a woman ﬁfty

nine years old. was thrown to the platform by the train starting as she was in
the act of alighting ; ‘“ where the train was negligently started while the plain
titl’ was in the act of alighting; °~" Where a passenger alighted from a freight
train at night when it was on a trestle, having been assured by the conductor
that he could get off at that point.01
1278. Injuries to passengers alighting from street car—\Vhether a per
son is negligent in getting otf a street car while it is in motion depends upon the
facts of the particular case, and is a question for the jury, where the evidence
is not conclusive.“6 It is negligent to start a car while a passenger is in the act
of-alighting.‘7 especially to start it suddenly and with a jerk." It is not al
ways negligent, as a matter of law, for a passenger preparing to alight to stand
on the step of a car as it slows down to stop. But a car generally jerks more or
less in stopping, and it is the duty of a passenger alighting to act in view of
.that fact.“

It is not. as a general rule, the duty of conductors to assist pas

sengers in alighting, but it is their duty to use reasonable eﬁorts to check a
dangerous rush of passengers to get oﬁ."° A recovery has been sustained where

a passenger in alighting slipped on ice or snow negligently allowed to remain
on the steps and platform of a car; " where the gates of a car were closed pre
maturely, caught the dress of a passenger and dragged her some distance; 7"’
and where a passenger in alighting stepped into a hole, the car being stopped

at a place which the company knew to be dangerous."
1279. Injuries from obstacles near track—A street railway company is
bound to exercise the highest degree of care in the management of its cars in
approaching and passing structures and obstacles in the street situated unrea
sonably close to the track. Where the plaintiff was injured by extending his
hand slightly out of a street car window while in the act of taking his seat it
M Johnson v. Winona etc. Ry., 11-296

(204).
C1Keller \'. Sioux City etc. R_v., 27-178,
6+-186.

M Kral v. Burlington etc. Ry., 71-422,
74+166.
"-3 Larson v. Mpls. etc. Ry., 85-387, 38+
994. See Farrell v. G. N. Ry., 100-361,
111+38-8; Powers v. Chi. etc. Ry., 108-319,
121+897.
M Olson v. Chi. etc. Ry., 94-241, 102+4-19.
"5 Bragg v. Chi. etc. Ry., 81-130, 83+511.
See Patzke v. Mpls. etc. Ry., 109-97, 123+
57.

0! Burnside v. Mpls. etc. Ry.. 125+895.
M Schacherl v. St. P. C. Ry., 42-42, 43+
837; Cody v. Duluth St. Ry.. 94-74. 102+
201. 397; Saiko v. St. P. C. Ry.. 67-8, 69+

473; De Foe v. St. P. C. Ry., 65-319, 68+
35. See Palmer v. Winona R. & L. Co.,

78-138, so+sea.

'

01 Piper v. Mpls. St. R ., 52-269, 53+
1060; Joyce v. St. P. C. y., 70-339, 73+
158; Currie v. Mendenhall, 77-179. 79+
677; Messenger v. St. P. C. Ry., 77-34.

79+583; Ahern v. Mpls. St. Ry., 102-435,
113+1019.
68 Cooper v. St. P. C. Ry., 54-379, 56+

42; De Foe v. St. P. C. Ry.. 65-319, 68+
35; Seiko v. St. P. C. Ry., 67-8, 69+473;
Joyce v. St. P. C. Ry., 70-339, 73+158;
Currie v. Mendenhall, 77-179, 79+677;
Palmer v. Winona R. &: L. Co., 78-138,

80+869; VVeiner v. Mpls. St. Ry., 80-312,
83+181; Skelton v. St. P. C. Ry., 88-192,
92+960; Ahern v. Mpls. St. Ry., 102-435,
113+1019; Koenig v. St. P. C. Ry., 124+
832.
6° Currie v. Mendenhall, 77-179, 79+677;
Cooper v. St. P. C. Ry., 54-379, 56+42.
See Saiko v. St. P. C. Ry., 67-8, 69+-473.
7° Jarmy v. Duluth St. Ry., 55-271, 56+
S]3; Hoblit v. Mpls. St. Ry., 126+407.
'11 Herbert v. St. P. C. Ry., 85-341, 88+
996.
1'-’ Berger v. St. P. C. Ry., 95-84, 103+
724.
73 Stewart v. St. P. C. Ry., 78-85, 80+
854.
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was held a question for the jury whether he was negligent.H

As a general rule

a passenger is negligent, as a matter of law, if he extends any part of his body
beyond the line of a moving train."

1280. Injuries to passenger putting head out of window—lt is ordi
narily negligent for a passenger to put his head out of the window of a car in
motion, or in any way to extend his body beyond the line of a moving train."
1281. Injuries at a sidetrack—Where a train was sidetracked to allow an

other train to pass, and a passenger who had alighted was struck by the engine
of the passing train, it was held that he was guilty of contributory negligence.
and that the company owed him no duty to make the sidetrack a safe place of
ingress and egress.77
1282. Street car stopping at unsafe place-While a street railway company
is not responsible for the condition of the streets on which it operates its cars.
yet it is bound to exercise reasonable care to stop its cars for the discharge of
passengers at a safe and proper place for that purpose."
1283. Assault on passengers by ernployees—C‘ases are cited below involv
ing assaults on passengers by employees of a carrier."
1284. Assault or injury from fellow-passenger—A carrier of passengers
is bound to exercise the utmost care to preserve order on its trains and protect
its passengers from violence or insult from fellow-passengers. If a passenger
receives an injury, which might reasonably have been anticipated from one who
is improperly received or permitted to continue as a passenger, the carrier is
responsible.SU
1285. Injuries from strangers—Strike-—A carrier is bound to exercise
ordinary care to protect its passengers from injuries from persons not under its
control or direction. Where a passenger on a street railway was injured by a
stone thrown by a boy sympathizing with a strike of the railway company’s em
ployees it was held that the evidence did not show any actionable negligence
on the part of the company.M
1286. Operating cars during strike—A street railway company has been
held not negligent toward its passengers in operating its cars during a strike
of its employees.82
‘H Dahlberg v. Mpls. St. R_v., 32-404, 21
545.

75 Benedict v. Mpls. etc. Ry., 86-224. 90'
360.

1'“ Id.
77 De Kay v. Chi. etc. Ry., 41-178, 43'
IS2. See Hermeling v. Chi. etc. Ry., 105
136. 117+341.
"Stewart v. St. P. C. Ry., 78-85, 80+

854: Id., 78-110, 80+855.
‘'9 Conger v. St. P. etc. Ry., 45-207, 47+
7S8 (evidence held to show that a person
assaulting a passenger was at the time act
ing by authority as a brakeman on the
train) ; Harrold v. Winona etc. Ry., 47-17.

49+3<9 (passenger boarding train—seized
and pulled off by brakeman); Sanderson v.
N. P. R_v., 88-162, 92+5-42 (conductor at

tempting to eject children for non-pa_v
ment of fare—fright of mother held not
to constitute cause of action against com
pan_vl: Dean v. St. P. U. D. Co., 41-360.
43'-54 (liability of union depot company
for assault on passenger by servant of les

see of parcel-room) : Berg v. St. P. C. R_v..
96-513, 105-l-191 (assniilt on passenger of

street car by conductor and motormau—
controversy over payment of fare-evi
dence held not to justify exemplary dam
ages); Ford v. Mpls. St. Ry., 98-96, 107+
817 (passenger boarding street car as
saulted by employee who erroneously sup
posed that passenger had struck him—as
sault held tortious and plaintitf not re
stricted to nominal damages); Beardmore
v. Barton, 108-28, 121+228 (indecent as

sault on female passenger of hack by driv
er—verdict for $2,000 held not excessive).
8° Mullan v. Wis. G. Ry.. 46-474, 49+249
(assault from fellow-passenger—conductor
held to have taken due care); Lucy v.
Chi. etc. Ry., 64-7, 65+-944 (vile and abu
sive language toward woman by drunken
passenger—verdict for plaintitf sustained
—damages held not excessive); Mastad v.
Swedish Brethren, 83-40, 85+913 (drunk

en passenger):

Fewings v. Mendenhall,

58-336, 93+118

(general rule discussed).

51Fewings v. Mendenhall, 88-336, 93*
118.

91' Few-ings v. Mendenhall, 83-237, 86+-96:
Id.. 88-336, 93-118.
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1287. Injuries from exposure to cold-Where a passenger in a caboose at
tached to a freight train, which was making a regular scheduled trip, was, be
fore he or the train reached their destination, taken off, in the caboose, on a
branch line, on an irregular side trip, without notice or warning, and exposed

to cold and injured in health, it was held that the jury were warranted in ﬁnd
ing the carrier guilty of negligence which caused such injury.’38
1288. Injuries from fright—A carrier is not liable for injuries resulting
from the fright of a passenger unless the fright is the proximate result of a

legal wrong committed by the carrier against the passenger.84
1289. Freight and mixed t.rains—-Assumption of risk—A person who
takes passage on a freight or mixed train assumes the risks necessarily incident
to the operation of such trains.85
1290. Liability of connecting carriers-—Where a person buys a ticket
which entitles him to carriage over connecting lines, and he is injured by one
of the connecting carriers, he may maintain ‘an action, either ex delicto or ex
contractu, against the carrier causing the injury, without joining the other
carriers.“
1291. Injuries to passengers in stage coach crossing ferry—Where a pas
senger in a stage coach was drowned while the coach was being ferried across a

river it was held that the stage company was liable for the negligence of the
ferryman.87
1292. Care required of passengers—'l‘he duties of carriers and passengers
are reciprocal.

A passenger is bound to exercise ordinary or reasonable care

to avoid injury." The position which a passenger in a street car may reason
ably be allowed to assume, when taking or occupying a seat, is subject to no
arbitrary rule. He is to exercise a degree of care commensurate with the dan
ger to which he may be exposed, and such as men of common prudence would
exercise in a like situation, having regard to all the circumstances, and consid
ering the probability that the carrier will exercise due care; but the degree of
care to be exercised in any particular case is usually a question of fact for the
jury.89

1293. Sudden emergency—Distracting circumstances-—Cases are cited
below involving the effect of a sudden emergency and distracting circumstances
upon the question of contributory negligence."0 The subject is treated more
fully elsewhere.’1
1294. Assumptions as to conduct of motorman—A passenger has a right
to assume that a motorman will not drive his car round a curve at an unsafe
speed.“
83 Rosted v. G. N. Ry., 76-123, 78-+971.
See Frigst-ad v. G. N. Ry., 101-40, 111+
838.

B4 Sanderson v. N. P. Ry., 88-162, 92+
542. See § 9640.
85 Oviatt v. Dakota C. Ry., 43-300, 45+
436; Schilling v. Winona etc. Ry., 66-252,

6‘3+1083; Simonds v. Mp1s. etc. Ry., 87
408, 92+409; Campbell v. Duluth etc. Ry.,
107-358, 120+375. See Rested v. G. N. Ry.,

76-123, 7s+971.
M Fryklund v. G. N. Ry., 101-37, 111+727.
ST McLean v. Burbank. 11-277(189); Id.,
12-530(438).
"8 Farrell v. G. N. Ry.. 100-361, 111+
388; Butler v. St. P. & D. Ry., 59-135, 60+
1090; Smith v. St. P. C. Ry., 32-1, 18+
827; Reem v. St. P. C. Ry., 77-503, 80+
638; De Kay v. Chi. etc. Ry.. 41-178, 43+

182; Rollette v. G. N. Ry., 91-16, 97+431;
Scheiber v. Chi. etc. Ry., 61-499, 63+1034;
Benedict v. Mp1s. etc. Ry., 86-224, 90+
5160; Olson v. Chi. etc. Ry., 94-241, 244,
102-+449; Emery v. Chi. etc. Ry., 77-465.
80+627; Hermeling v. Chi. etc. Ry., 105

136, 117+341; Speck v. N. P. Ry., 108
435, 122+497.
"Dah1berg v. Mpls. St. Ry., 32-404, 21+
545.

90 Wilson v. N. P. Ry., 26-278, 3+333;

Smith v. St. P. etc. Ry., 30-169, 14+797;
Purcell v. St. P. C. Ry., 48-134, 50+1034;
Piper \'. Mpls. St. Ry., 52-269, 53+1060;
Larson v. Mpls. etc. Ry., 85-387, 88+994;

Farrell v. G. N. Ry., 100-361, 111+388.
"1 See § 7020.

92 Blondel v. St. P. C. Ry., 66-284, 68+
1079.
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1295. Proximate cause of injury-—Cases involving the question of proxi
mate cause in this ('Ollll(.‘CtlOIl are cited below.“3

The subject is treated more

fully elsewhere.‘“
1296. Presumption of negligence and burden of proof—Where an in
jury occurs to a passenger through a defect in the construction or working or
management of a vehicle of the carrier, or anything pertaining to the service
which the carrier ought to control, a presumption of negligence arises from the

happening of the accident, and upon such proof the burden devolves upon the
carrier to exonerate itself by showing the existence of causes beyond its control,
unless evidence thereof appears as part of plaintitl's own case.” This pre
sumption does not arise where the injury results from the act of a third party
over whom the carrier has no control, such as a striker.W The burden of prov
ing contributory negligence is on the defendant.M

The burden of proving that

a street railway company is negligent in not employing a conductor is on the
plaintiff.”
'

CARRIERS OF GOODS
IN’ GENERAL
1297. Regulations-—A carrier of goods may make and enforce reasonable
regulations for the conduct of its business.°°
1298. Discrimination as to facilities—A carrier is bound to treat all ship
pers with equality and without discrimination as to shipping facilities.1
1299. Right to refuse goods-—In the exercise of a reasonable discretion a
carrier may refuse to carry articles of a dangerous nature.

It may of course

refuse to transport articles contrary to law.2 It cannot refuse goods on the
ground that the shipper has neglected to pay back charges for other shipments.8
1300. Duty to furnish cars—t‘ascs are cited below involving the duty of a
carrier of goods to furnish cars to shippers.‘
93 l\l'cLean v. Burbank, 11-277(189);
Jacobus v. St. P. & (‘. Ry., 20-125(l10);

Smith v. St. P. etc. Ry., 30-169, 1-H797;

Cooper v. St. P. c. Ry.. 54-379, 56+42;
Kral v. Burlington etc. Ry., 71-422, 74+
166; Keegan v. Mpls. etc. Ry., 76-90, 78+
965; Bishop v. St. P. C. Ry., 48-26, 50+

927; Miller v. St. P. C. Ry., 66-192, 68+

case of collision with train of another com
puny, 16 Harv. L. Rev. 227.
W Fevvings V. Mendenhall, 88-336, 93+
118.
91 Wilson v. N. P. Ry., 26-278, 3+333.
'8 Palmer v. Winona B. & L. Co., 78-138,
80+869.
M Christian v. First Div. etc. Ry., 20-21

862; Rolette v. G. N. Ry., 91-16, 97+-431;

(12)

Benedict; v. Mpls. etc. Ry., 86-224, 90+

receipt for grain in bin without opportu
nity to weigh or measure held unreasonable

360; Purcell v. St. P. C. Ry., 48-134, 50+
1034; Rosted v. G. N. Ry., 76-123, 78+
971; Jones v. Chi. etc. Ry., 43-279, 45+
444; Crandall v Mpls. etc. Ry., 96-434,
105-1-185; Mageau v. G. N. Ry., 106-375,
119+200.
"4 See § 6999.
W Smith v. St. P. C. Ry., 32-1, 18+827;
Wilson v. N. P. Ry, 26-278, 3+333; Mc
Lean v. Burbank, 11-277(189); Eldridge
v. Mpls. etc. Ry., 32-253, 20+151; Graham
\-. Burlington etc. Ry., 39-81, 38+812.
gee Rea v. Mpls. St. Ry., 126+S23. Where
:1 box car occupied by an emigrant
and his stock took ﬁre, and it did not
appear whether the ﬁrs originated from
within or without the car. it was held
that the ordinary presumption did not ap
ply, and that the burden of proof was on
the plaintiﬁ’. McGuire v. G. N. Ry.. 106
192, 113+-556. Sec. as to presumption in

(regulation

requiring consignee to

as a matter of law); Rhodes v. N. P. Ry.,
34-87, 24 +347 (regulations as to place for

rceeipt of freight); Farwell v. Mpls. etc.
Ry., 55-8. 5G+2-18 (regulations relating to
trackage for elevators); Godbout v. St. P.
U. D. Co., 79-188, 81+835 (regulation of
hackmen in depot).
1 See Rhodes v. N. P. Ry.. 34-87, 24+347;
Myers v. Chi. etc. Ry., 50-371, 52+962;
Farwell v. Mpls. etc. Ry., 55-8, 56+248;
Godbout v. St. P. U. D. Co., 79-188, 81+

835; State v. 1'. 8. Ex. Co., 95-442, 104+
556: Griescr v. Mcllrath, 13 Fed. 373.
‘-‘Qtate v. U. S. Ex. Co., 95-442, 104+
556. See 23 llarv. L. Rev. 212.
3State v. Board, W. & L. Comrs., 105

-172. 477, 117-F27.
4Riche_v v. N. P. R_v.. 125-+897; Weida v.
Chi. etc. R_v.. 72-102, 75+121.

CAIIRIEIIS

271

1301. Schedule of rates—Interstate commerce—A schedule of rates ﬁled
with the interstate commerce commission by two connecting carriers engaged
in interstate commerce has been held sutﬁcient in form and valid as to the rates
ﬁxed.5
1302. Contents of - packages—Disclosure—Fraud—In the absence of
more deﬁnite information, the carrier has the right to accept the shipper’s
marks as to tile contents of a package olfered for transportation, and is not
bound to inquire particularly about them in order to take advantage of a false
classiﬁcation. A neglect on the part of the shipper to disclose the true nature
of the contents of a receptacle offered for transportation is conduct amounting
to a fraud on the carrier, if there is anything in its form, dimensions, or out
ward appearance which is likely to throw the carrier off its guard, whether so
designed or not. Intention to impose upon the carrier is not essential.“
1303. Authority of agents-—Where a traveling freight agent of a common
carrier, clothed with general authority to solicit freight business, and with
special authority to contract for the shipment of freight upon special conditions
as to the movement of trains, enters into a contract for the shipment of freight
without disclosing to the shipper the conditions limiting his authority, the
principal is bound by the act of the agent, and is liable to the shipper for re
sulting damages.7 A general manager or general freight agent of a railway
company has no implied authority to guarantee the payment of the price of
goods shipped.8
BILLS OF LADING

1304. Deﬁnition-A bill of lading is an instrument issued by a carrier con
sisting of a receipt for goods and a contract for their carriage."
1305. Nature-Symbol of property-—Transfer--A bill of lading is a
symbol of the property, and its indorsement and delivery operates as a symbol
ieal delivery of the property and a transfer of the title thereto, if such was the
intention of the parties.10 It has a double nature. It is at once a receipt for
tl1<;-zpgoperty and a contract for its carriage.u
6. As evidence of title-—A bill of lading is prima facie evidence that
the consignee named therein is the owner of the goods.“
1307. Construction—A bill of lading is to be construed strictly against the
carrier and liberally in favor of the shipper.“
1308. Negotiabi1ity—Bona ﬁde pledgee—A bill of lading is not a nego
tiable instrument in the strict sense of that term.H But it is quasi negotiable.
It may be indorsed and transferred so as to give the holder superior rights.
When it is indorsed and transferred as security for the payment of money the
carrier cannot ignore the rights of a bona ﬁde pledgee.“ A bill of lading, upon
which is stamped the words "not negotiable unless delivery is to be made to
5 Mannheim Ins. Co. v. Erie etc. Co., 72
357, 7:f'»+602.
0Harrington

v.

Wabash

Ry.,

108-257,

122+14.
7 Baker v. Chi. etc. Ry., 91—118, 97+650.
8Weikle v. Mpls. etc. Ry., 64-296, 66+
963.

“Freeman v. Kraemer, 63-242, 65+455.
See Weidc v. Davidson, 15—327(258) (in
formal instrument in nature of a bill of
lading); Note, 105 Am. St. Rep. 332.
1° Security Bank v. Luttgen, 29-363, 13+
151; Leuthold v. Fairchild, 35-99, 27+503;

Ratzer v. Burlington etc. Ry., 64-245, 66+
988; Ryan v. G. N. Ry., 90-12, 95+758;

Barnum v. G. N. Ry., 102-147, 112+1030,

1049.

See, as to rights and liabilities of

assignees, Note, 105 Am. St. Rep. 332.
11 Freeman v. Kraemer, 63—242, 65+455.
12 See § 1341.

18 Mulrooney v. Western T. Co., 102~142,
112+988.
14 Security Bank v. Luttgen, 29—363, 13+
151; Nat. Bank of Com. v. Chi. etc. Ry.,
44—224, 46%-342, 560.
15 Ratzer v. Burlington etc. Ry., 64-245,

66+988; Ryan v. G. N. Ry., 90-12, 95+758.
See Bank of Litchﬁeld v. Elliott, 83-469,

86+454.
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consignee or order," is exempt from the provision of section 7619 G. S. 189-1
(R. L. 1905 § 2097), and the rights of parties thereunder are determined by
common-law principles. If a railway company, after issuing such a bill of lad
ing, delivers the goods to the consignee named therein, without requiring the
bill of lading to be produced, it does so at its peril.“
1309. Tranfcr by indorsement—Statute-—Provision is made by statute for
the transfer of bills of lading by indorsement.17
1310. Issued for goods not received—If the agent of a carrier without au
thority issues a bill of lading without receiving the goods which it purports to
cover, the carrier is not liable even to an innocent indorsce or consignee for
value. It is not estopped by the statements in the bill from showng that no
goods were in fact received."

1311. Parol evidence—In so far as a bill of lading constitutes a contract
between the parties it is subject to the general rule forbidding the variation of
a written contract by parol evidence. And this applies to third parties whose
rights depend on the contract." But an indorsement of a bill of lading is not
a contract within this rule. It may be shown by parol evidence that an indorse

ment and delivery were made as an absolute sale, a trust, a mortgage, a pledge.
a lien, or a mere agency.’U The instrument itself is the best evidence of the
contract of the parties.21
ment.22

It may be modiﬁed by a subsequent parol agree

LIMITATION OF LIABILI TY

1312. Right to limit liabi1ity—A carrier of goods may by special contract
limit its common-law liability in any way which is just and reasonable in the
eye of the law.23 Most of the freight of the country is now carried under bills
of lading limiting the common-law liability of the carrier.“ As regards inter
state commerce the right is limited by the Hepburn Act.“
1313. Presumption of common-law liabi1ity—The responsibility of a com
mon carrier for damage to shipments intrusted to it is primarily that expressed
in the common law. The shipper may insist upon that responsibility, or he
may consent to its limitation when he l1as been afforded option and opportunity
of contracting, either in accordance with the common-law rule, or with stipu
lated change, so long as such stipulation for exemption of the carrier is just and
reasonable in the eye of the law.25
1314. Consideration—There must be a consideration for a contract limit
ing the common-law liability of a carrier. The mere receipt of the goods and
undertaking to carry is not a suﬁicient consideration.""
"Barnum v. G. N. Ry., 102-147, 112+
1030, 1049.
1" R. L. 1905 § 2097. See Nat. Bank of
Com. v. Chi. cte. Ry., 44-224, 46+342, 560;

Barnum v. G. N. Ry., 102-147, 112+1030,
1049.
18 Nat. Bank of Com. v. Chi. etc. Ry., 44
224, 46+342, 560; Swedish-Am. N. Bank v.
Clri. etc. Ry., 96-436, 105+69.

See 22 L.

R. A. (N. s.) 828.
1"Mp1s. etc. By. v. Home Ins. Co., 5.’

236, 56+815.
2" Security Bank v. Luttgen, 29-363, 13+
151; Leuthold v. Fairchild, 35-99, 27+
503.
21 Ortt v. Mp1s. etc. Ry., 36-396, 31+519.
2'-'Steid1 v. Mpls. etc. Ry., 94-233, 102+
701.

23 Christensen v. Am. EX. Co., 15-270

(208); Hutchinson v. Chi. etc. Ry., 37
324. 354433; Alair v. N. P. Ry., 53-160.

54+l072; O’.\lalley v. G. N. Ry., 86-380.
90:97-t; Murphy v. Wells, 99-230, 108+
1070; Minn. etc. Co. v. Chi. etc. Ry., 108

470, 122+493. See Gamble v. N. P. Ry.,
107-187, 119+1068 (contract that carrier
does not undertake to carry goods in time
for any particular market, and that it is
not liable for damages due to delay); 20
llarv. L. Rev. 297; Note, 88 Am. St. Rep.
74.

24 Mannheim Ins. Co. v. Erie etc. Co., 72
357, 75+602.

01 Dodge v. Chi. etc. Ry., 126+627.
25 Murphy v. Wells, 99-230, 108+1070.
21' Wehmann v. Mpls. etc. Ry., 58-22, 59+
546; Southard v. Mpls. etc. Ry., 60-382,

62+442. 619; Mannheim Ins. Co. v. Erie
ctc. Co., 72-357, 75+602. See Hutchinson
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1315. Liability for neg1igcncc—A carrier of goods cannot by special con
tract exempt itself from liability for any loss resulting from its own negligence
or that of its servants. Such a contract is deemed contrary to public policy,
because it relieves the carrier of the essential duties of its public employment.
It is not just and reasonable in the eye of the law.27 No distinction can be
made in this connection between diﬁerent degrees of negligence. So-called
“gross” negligence is merely negligence with a vituperative epithet."
1316. Sufﬁciency of contract—The special agreement limiting liability may
be in the form of a special acceptance of the goods by the carrier, as by a uni
lateral bill of lading or receipt. But to bind the shipper by a special accept
ance he must expressly assent to it, or it must be brought home to him under
circumstances from which his assent is to be implied.“ The contract must
be entered into knowingly and intentionally as a basis for the carrier’s charges
and responsibility. The fact that the shipper signs a contract containing a
limitation is not always sufficient,“0 nor is the mere acceptance of a receipt.31
1317. Notice of c1aim—An agreement between a carrier and shipper ex
empting the carrier from liability unless the shipper serves a notice of claim
for loss as agreed is valid if reasonable.82 A provision in a stock-shipping con
tract which requires the owner of the stock, as a condition precedent to his right

to recover for any loss or injury to his stock, to give notice in writing of his
claim to some officer of the carrier before the stock is removed from the place
' of its destination or delivery, is unreasonable and void, where the carrier has
no oﬂicer or agent at such place.“ A stipulation for notice “to the agent at
point of delivery” has been held satisﬁed by notice to the agent of the ﬁnal
delivering carrier, though the contracting carrier had an agent at the point of
delivery.“ A condition, annexed to a receipt given by an express company
upon receiving a draft for transmission and collection, that it should not be
liable for any loss or damage unless a claim‘ should be asserted within ninety
days, has been held inapplicable to limit the company’s liability for neglect or
refusal to pay to the plaintiffs the money received.35 A notice in substantial
conformity to the contract is suﬁicieiit.“ The requirement of a notice may be
waived."
1318. Agreed valuation—An agreement between a carrier and shipper as
to the value of the goods shipped and that such value shall be the limit of re
covery in case of loss is valid, even though the loss results from negligence, if
it is made fairly and honestly as a basis for the carrier’s charges and responsi
bility.”8 Extrinsic evidence is admissible to show that such an agreement was
v. Chi. etc. Ry., 37-524, 35+433; Hinton v.
Eastern Ry., 72-339, 75+373; Cau v. Texas
etc. Ry., 194 U. S. 427.
21 Christenson v. Am. Ex. Co., 15—270

(208); Shriver v. Sioux City etc. Ry., 24
506; Moulton v. St. P. etc. Ry., 31-85, 16+
497; Ortt v. Mpls. etc. Ry., 36-396, 31+
519; Boehl v. Chi. etc. Ry., 44-191, 46+

333; Alair v. N. P. Ry., 53—160, 54+1072;
The Kensington, 183 U. S. 263, 268.
21' Jacobus v. St. P. & C. Ry., 20-125
(110); Powers v. Wells, 93-143, 100+735.

2° Christensen v. Am. Ex. Co., 15—270

32 Armstrong v. Chi. etc. Ry., 53-183, 54+
1059.

38 Engesether v. G. N. Ry., 65-168, 68+4;
Carpenter v. Eastern Ry., 67—188, 69+720.
84 Mnlrooney v. Western T. Co., 102-142,
112-+988.

-'=~'- Bnrdwcll v. Am. Ex. Co., 35-344, 28+
925.
8“ Hinton

v.

Eastern

Ry.,

72—339,

75+

373.
81 Shumaker v. N. P. Ry., 108—35, 121+
122 (ﬁnding as to waiver not justiﬁed by
the evidence).

8°O’Malley v. G. N. Ry., 86-380, 90+
974. See Hutchinson v. Chi. etc. Ry., 37

Bﬁ Alair v. N. P. Ry., 53—160, 54+]072;
Douglas v. Minn. T. Ry., 62—288, 64+899;
0’Malley v. G. N. Ry., 86-380, 90+974;

524. 35+-433.
1" Powers v. Wells, 93-143, 100+735. See
.\lnrphy v. W'ells, 99-230, l0S+1070.

v. Wells, 99-230, 108+1070. See Moulton
v. St. P. etc. Ry., 31—85, 16+497; Boehl v.

(208).

-1s

Powers v. Wells, 93-143, 100+735; Murphy
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not fairly and honestly made.an An agreement which provides that the amount
of loss or damage incurred is to be computed at the value of the property at the
time and place of shipment, and which does not exclude from the computation
of damages the amount which may have been paid by the consignee as freight
charges, is valid.‘U
1319. Authority of agent of shipper—Evidence held to show that an agent
of the shipper, who accompanied the stock shipped, was authorized to enter into
a contract limiting the common-law liability of a connecting carrier.‘1 A local
express company has been held to be the agent of a shipper to give information
regarding the contents of a package and for the doing of all acts usually con
nected with the shipment of goods.‘2
CHARGES AND LIEN

1320. Presumption as to payment—\\'hen property has been delivered by
a carrier to the consignee the presumption is that he has paid the freight.‘3
1321. False declaration of va1uc—\\'here a shipper made a false declara
tion as to the value of the goods, it was held that the carrier might recover for
any increased risk of carrying valuable goods on the basis of the declared value,

but not on the basis of their real value.“
1322. Lien—A carrier acquires no lien on government property for carrying
it.‘5 A carrier acquires no lien unless it fulfils its contract for carriage.“ The
lieu of a carrier and warehouseman for keeping property is superior to that of a
pledgee who procures the property to be transported and stored.“

A connect

ing carrier may have a lien.“ A lien is waived where credit is given by con
tract to the shipper for the price of transportation beyond the time when the
property is to be delivered and placed out of the control of the carrier. And
if the lien is thus waived the insolvency of the shipper, or his default in pay
ment at the expiration of the credit, occurring while the goods remain in the
possession of the carrier, will not reinstate it.

'1‘he mere fact that a carrier de

livers a part of a bailment without payment of the charges does not constitute
. a waiver of the lien on the remainder for the charges on the whole bailment.“’
LIAB1LlTY FOR LOSS OR INJURY

1323. Carrier an insurer at common 1aw—At common law a carrier is an
insurer of the goods shipped and responsible for all losses except those occa
sioned by the act of God or the public enemy. The reason for this extraordi
nary liability is found in the public character of the carrier’s business, the in
equality in the footing of the carrier and shipper, the opportunities for collu
sion between the carrier and u wron;_'doe1', and the dillit-ulty for the shipper of
proving the cause of a loss."" This common-law liability may be either lim
ited M or extended -"'-' by special agreement.
Chi.

etc.

Ry., 44-191, 46+333;

Shea v.

Mpls. etc. Ry., 63-228, 65+45S; 21 Harv.
L. Rev. 32.
3" O’Malley v. G. X. Ry., 86-380, 90+974.

*0 Davis v. New York etc. Ry., 70-37, 72+
823 (overruling Shea v. Mpls. etc. Ry., 63
228, 65+458).
41 Armstrong v. Chi. etc. Ry., 53-183, 34+
1059.
42 Harrington v. Wabash Ry., 1(I‘5-257,
122+14.
43 Shea v. Mpls. etc. Ry., 63-228. 65-4.3“.
“U. S. Ex. ('0. v. Koerner, 65-540, 68+
181.
45 Dufolt v. (,iI)l'Ill£ll], 1-301(234).

"1 Bass v. Upton, 1-408(292).

47 (‘ooley v. Minn. T. Ry., 53-327, 55+141.
48 See Foy \'. Chi. etc. Ry., 63-255, 258,
65+62T.

41' Akeley v. Miss. etc. Co., 64-108, 113,
67+208; Flonniken v. Liscoe, 64-269, 271,
664-979.
-'-"(hristenscn v. Am. Ex. Co., 15-270
(;’08); Alair v. i\'. P. Ry., 53-160, 54+

WT2; Murphy v. Wells, 99-230, 108+1070;
Arthur v. St. P. & D. Ry., 38-95, 35+-718;
Irish v. Mil. etc. Ry., 19-376(323, 327);
Hull v. Chi. etc. Ry., 41-510, 43+-391.
51 See § 1312.

-'-‘-' .\ll-l‘nulc_v v. 1)avidson, 10-418(335).
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1324. Customary care—The care customarily exercised by carriers is not
the measure of a carrier's liability.53
1325. Liability not dependent on contract—The liability of a carrier is
not dependent on the contract of the parties, but is imposed by law in conse
quence of the public nature of its business.M
1326. Defective ca.rs—-lt is the duty of a railway company to provide cars
reasonably ﬁt for the conveyance of the particular class of goods it intends to
carry. and it is not relieved from this duty by transporting the goods over its
own line in the car of the connecting carrier in which it received them.

If it

uses the cars of the connecting carrier, it adopts and makes them its own for
the urpose of conveying the goods.“
1 27. Goods carried gra.tuitous1y—A delivery of goods to a carrier is a
sufficient consideration for his undertaking to carry them safely.“
1328. Seizure under police power-—A carrier is excused for the non-de
livery of game or ﬁsh rightfully taken from it by the game warden.57
1329. Goods taken under superior tit1e—'1‘he fact that goods are taken
from a carrier by one having a title paramount to that of the shipper is a good
defence to an action by the consignee or indorsee of the bill of lading for the
non-delivery of the goods."3 The fact that a carrier has delivered the goods on
demand to the true owner is a justiﬁcation for its failure to deliver them ac
cording to the directions of the shipper, and it is unnecessary for the carrier
to notify the shipper of such delivery."
1330. Seizure of goods under process—A carrier is not liable for goods
which are taken from it under a legal process regular and valid on its face.
The burden is on the carrier to prove that the process was regular and valid on
its face. It is the duty of the carrier to notify the shipper promptly of such
a seizure.°°
1331. Act of God—An act of God will excuse a carrier for the loss of goods,
but where the negligence of the carrier concurs in or contributes to the loss it is
liable. When it is shown that the loss was due to an act of God the burden is
on the adverse party to prove the negligence of the carrier."1

The tendency of

ripe berries to deteriorate is not strictly an act of God.“2
1332. Inherent nature of goods-—A carrier is not liable for loss or damage
resulting from the inherent nature of the property shipped, if it exercises ordi
nary care.”

1333. Perishable goods-—Fruit--A carrier of perishable goods, such as
fruit, is not an insurer as regards their condition, but is liable only for the
want of reasonable or ordinary care. The care demanded varies with the cir
cumstances—the nature of the fruit, the time of year, the weather, the usages

of the business, the terms of shipment, etc.
cording to customary practice.“
#8 Hinton v. Eastern Ry., 72-339, 75+373.

M Shea v. Chi. etc. Ry., 66-102, 107, 68+
608.
H Id.
"6 McCauley v.

Davidson,

10-418(335);

Id., 13—162(150).
1" Thomas v. N. P. Ex. Co., 73-185, 75+

It may call for refrigeration ac

7-” Thomas v. N. P. EX. Co., 73-185, 75+
1120; Merz v. Chi. etc. Ry., 86-33, 90+7.
6'-‘ Merz v. Chi. etc. Ry., 86-33, 90+7.
M Jones v. Mp1s. etc. Ry., 91-229, 97+
893; Bibb v. Atchison etc. Ry., 94-269,
102+709.
6'1 Fockens v. U. S. Ex. Co., 99-404, 109+

1120; Merriman v. G. N. Ex. Co., 63-543,
65+1080 (carrier held liable where warden

834.

acted without authority); Graham v. N.
P. Ex. Co., 89-193, 941-548 (Verdict for
plaintiff justified by the evidence).
55 Nat. Bank of (‘om. v. Chi. etc. Ry., 44
224, 46+342.

16+-497.

W Moulton v. St. P. etc. Ry., 31-85, 87,
64 Brennisen V. Penn. Ry., 100-102. 110+
362 (shipment of strawberries from North
Carolina to New York in May-duty to ice
c:-1rs—burden of proof); Brennisen v.
Penn. Ry., 101-120, 11l+945 (id.); Fock
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1334. Improper packing-Though a shipper cannot recover for injuries to
goods due to improper packing, he may recover for injuries resulting independ
ent of such packing.“
1335. Dead body—An action ex delicto to recover damages for injured feel
ings will lie at the suit of a husband against a carrier for soiling and ruining

the casket containing the body of his dead wife, and for mutilating and dis
ﬁguring the body by negligently and wilfully exposing it to rain.“ In an ac
tion for damages for breach of a contract by a carrier to transport a dead body
over its line to a particular point, delivering it there to an intersecting carrier
to be conveyed to its place of destination, the breach consisting in the negli
gence of the carrier’s agents and servants in carrying the body beyond the con
necting point, thus causing a delay of twenty-four hours in the funeral arrange
ments, it has been held that, in the absence of wilful or malicious misconduct

on the part of the carrier or its agents, damages for mental anguish cannot be
recovered.‘n
1336. Contracts as to damaged goods-Where damaged goods were turned
over to the consignee for sale on account of the carrier, the fact that the agent
of the carrier erred in reporting the condition of the goods was held not ma
terial.“
LIABILITY FOR DELAY

1337. Duty in general—A carrier is bound to forward goods with reason
able promptness.on
1338. Delay concurring with act of God—If a carrier fails to forward the
goods with reasonable promptness, and they are overtaken in transit and dam
aged by an act of God which would not have caused the damages had there been
no delay, it is liable, even though the act of God could not reasonably have been
anticipated.70
1339. Delay to investigate claim—Where property is in the hands of a
carrier, and possession thereof is demanded by a stranger to the bill of lading

prior to actual shipment and under a claim of ownership, the carrier, having
ens v. U. F3. Ex. Co., 99-404, 109+834
(shipment of strawberriers from Winona

to St. Paul in June—-want of care in hand
ling‘—burden of proof-—verdict for plain
tiff sustained); Beede v. Wis. C. Ry., 90
36, 95+454 (shipment in refrigerator car
of apples from New Hampshire to St.
Paul in December—car sidetracked at
Manitowoc seventeen

hours—thermometer

from eight to seventeen degrees below zero
—burden of proof——verdict for plaintiff
sustained); Calender v. Chi. etc. Ry., 99
295, 109+402 (shipment of apples in bulk
in ordinary box car from New York to

717 (shipment of strawberriers from St.
Louis to Minneapolis-negligence in icing
car—car report as evidence—notice to con

signee); White v. Mpls. etc. Ry., 126+533
(vegetables frozen during delay in trans
portation—act of God).

M Shriver v. Sioux City etc. Ry., 24-506.
See Leo v. St. P. etc. Ry., 30-438, 15+872;
Davis v. New York etc. Ry., 70-37, 72+

823; Shea v. Chi. etc. R-y., 66-102, 107,
68+608.
6" Lindh v. G. N. Ry., 99-408, 109+823.
07 Bcaulieu v. C. N. R_v., 103-47, 114+
353.

Minneapolis in November—mode of ship

68 Grinnell v. Wis. C. Co., 47-569, 50+

ment held not to constitute contributory

891.
["1 Bibb v. Atehison etc. Ry., 94-269, 102+

negligence-connecting

carrier

not

re

quired to take extraordinary precautions
to protect fruit from frost—burden of

proof); Shea v. Chi. etc. Ry., 66-102, 68+
608 (shipment of lemons from Boston to
Minneapolis in June—-duty to furnish rc
frigerator
Hinton v.

cars—connecting
carriers);
Eastern R_v., 72-339, 75+373

709; Gamble v. N. P. R_v., 107-187, 119+

1068. See Grinnell v. Wis. C. Co., 47-569,
50+S91; Carpenter v. Eastern Ry., 67-188,
69+720;

Moulton v. St. P. etc. Ry., 31-

85, 16+497; Baker v. Chi. etc. Ry., 91-118,
974.650.
7" Bibb v. Atchison etc. Ry., 94-269, 102+

(shipment of apples from New York to

709.

Minnesota in November—apples frozen in
transit—connecting
carriers—bnrden
of

Wabash Ry. v. Sharp (Neb.), 107+758

proof); Naas v. Chi. etc. Ry., 96-84, 104+

See 10 Harv. L. Rev. 310; 20 Id. 66;

Green v. Chi. etc. By. (Iowa), 106+-498.
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reasonable doubt, as to which party is entitled to possession and acting in good
faith, may have a reasonable time in which to investigate the claims of the
respective parties, and for this purpose may delay immediate shipment. The
questions of reasonable time and good faith are for the jury, unless the evidence
is conclusive.'“
1339a. Demurrage—The demurrage law of 1907 has been sustained against
various objections.72 An answer has been held to state facts constituting an
exception from liability under the law.T3
DELIVERY OF GOODS

1340. Production of bill of lading—When a bill of lading is outstanding
the carrier acts at its peril if it delivers the goods without a production of the
bill.H Even if the carrier has not the right to require a surrender of the bill
upon a delivery of the goods, it has a right to require its production for can
celation." It is common practice for carriers to deliver goods to consignees
without demanding the bill of lading,"
1341. Consignee presumptively owner—'1‘he consignee named in a bill of
lading is presumptively the owner of the goods and entitled to their posses
sion.77 But if there is a bill of lading outstanding the carrier cannot rely on
this presumption in making delivery." It has been held that the carrier may
rely on this presumption and settle with the consignee where the goods are lost,
stolen, or destroyed."
1342. To holder of bill of lading—As between the carrier of goods and the
owner to whom they are consigned the bill of lading is a reliable symbol of title
and vests in the legitimate holder thereof the right to the possession of the

Property-‘°
1343. To agent—l)elivery may be made to an authorized agent.“
1344. Change of destination—While the goods are in the course of trans
portation the owner may change the place of delivery by directing a delivery at
an intermediate point, but the carrier may require him to produce the bill of
lading or furnish other evidence of ownership before complying.”
1345. Unauthorized delivery—Conversion—If a carrier delivers the goods
to the wrong person it is liable as for conversion.”
1346. Non-delivery—Suﬂ-lciency of evidence—Evidence held sufficient to
justify a ﬁnding that an expressman failed to deliver a trunk at a railway sta
tiou as directed.“
11 Merz v. Chi. etc. Ry., 86-33, 90+7.

T2 Hardwick v. Chi. etc. Ry., 124+819.
7-9 Martin v. G. N. Ry., 1244-825.
HRatzer v. Burlington etc. Ry., 64-245,

Ry., 90-12, 95+758; Zalk v. G. N. Ry., 98
65, 107+814.
"8 See 5 1340.
1° Dyer v. G. N. Ry., 51-345, 531-714.

66+988; Foy v. Chi. etc. Ry., 63-255, 65+

8° Ryan v. G. N. Ry., 90-12. 95+758; Rat

627; Ryan v. G. N. Ry., 90-12, 95+-758;

zer v. Burlington etc. Ry., 64-245, 66+988.

Barnum v. G. N. Ry., 102-147, 112+1030,

81 Wilcox v. Chi. etc. Ry., 24-269 (requi
site proof of agency).
82 Ryan v. G. N. Ry., 90-12, 95+758;

1049.

See Bank of Litchﬁeld v. Elliott,

83-469, 86+454; 23 Harv. L. Rev. 146.
15 Ratzer v. Burlington etc. Ry., 64-245,
66+988.
‘I8 Bank of Litchﬁeld v. Elliott, 83-469,
86+454.
11 McCauley v.

Davidson,

13-162(150);

Benjamin v. Levy, 39-11, 38+702; Dyer v.
G N. Ry., 51-345. 53+714; Bank of Litch
ﬁeld v. Elliott, 83-469, 86+454. See Van
Dusen v. Piper, 42-43, 43+684; Freeman
v. Kraemer, 63-242, 65+455 ; Ryan v. G. N.

Steidl v. Mpls. etc. Ry., 94-233, 102+701.
See Johnson v. Martin, 87-370, 92+221

(surrender of forged bill of lading).
98 Jellett v. St. P. etc. Ry., 30-265, 15+
237 (measure of damages—mitigation of
damages); Foy v. Chi. etc. Ry., 63-255,

65+627 (delivery by last of several con
necting carriers according to wrongful di
rections of prior carrier).
84 Summers v. Pratt Ex. Co.,98-168,107+
1135.
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1347. Delivery at wrong place—Damages-—\\'here a railway company
carries cattle beyond the place to which they are billed, and delivers them to the
consignee at another place, the latter may recover as damages the difference. if

any, between the value of the cattle at the place where they should have been
delivered and at the place where they were actually delivered, and in addition
thereto any sum which, in order to get possession of the stock. he was required
to pay as freight charges for carriage beyond their proper <lestination."~"
LIABILITY AS WAREHOUSEMEN

1348. In general—-If the consignee fails to take I)0S.~‘('>'!~‘l011 of the goods
within a reasonable time after notice of their arrival the liability of the carrier,
as such, ceases, and it becon1es liable only as a warehou.~‘cman."“ An act re
quiring carriers to turn over to a storage company or public warehouscmau
goods not delivered or called for within a certain time, has been held unconsti

tutional, as not a legitimate exercise of the police power."
low involving the liability of carriers as warehousemen."8

(‘uses are cited be

TERMINATION OF LIABILITY

1349. General rules-—Necessity of notice—A carrier's liability as such
continues after the arrival of the goods at their destination until the consigncc
has taken possession of them or has had a reasonable time in which to do so."“
The carrier, is bound, in the absence of special agreement or custom to the con

trary, to give notice of the arrival of the goods to the consignee, if he lives at
the place of delivery; and if he does not live there, but has. to the knowledge of
the carrier, an agent there, then to the agent.

The consignee has a reasonable

time after such notice to take the goods away."° Where the consignee does not
reside or have a known agent at or near the place of delivery. and the carrier
does not know where he resides, it may place the goods, on their arrival, in its
warehouse, and after a reasonable time, if they are not called for and taken
away, its liability as a carrier ceases and it is liable only as a \varehousenum.’"
A reasonable time, in this connection, does not depend upon the peculiar cir
cumstances of the consignee. It is such time as would give a person residing at
the place of delivery, and knowing the carrier’s usual course of business, a suit
able opportunity within business hours to come to the place of delivery, inspect
the goods, and take them away.“'-' One consigning goods to himself is not cu

titled to notice of their arrival.”“
1350. Necessity of putting goods in warehouse—'l‘o terminate the liabil
ity of acarrier it is not always necessary that the goods be placed in a warehouse
upon their arrival. A railway company may use its cars as a \\'archouse for cer
tain kinds of goods, such as coal and lumber. But in the case of portable ho.\'es
or packages of valuable merchandise the liability of a railway company as com
8-'1 Flakne v. G. N. Ry., 106-64, 118+58.
M See § 1349.
87 State v. Chi. etc. Ry., 68-381, 71+400.

88 Derosia v. Winona etc. Ry., 18-133
(119); Armstrong v. Chi. etc. Ry., 53-183,

142, 65+26~l; Jungclaus v. G. N. Ry., 99
515. 108+1118.
1'" Pinncy v. First Div. etc. Ry., 19-251
(211); Wehmann v. Mp1s. etc. Ry., 58-22,
59+5-46. Sec Naas v. Chi. etc. Ry., 96-84.

5-H-1059; Cooley v. Minn. T. Ry., 53-327,

104+717 (instruction as to sufficiency of

55+141; Bagley v. Am. Ex. Co., 63-14-2,

notice held sutﬁcient).
M Derosia v. Winona

65+264; Jungclaus v. G. N. Ry., 99-515,
108+11l8.
W Arthur v. St. P. & D. Ry., 38-95, 35+
718; Derosia v. Winona etc. Ry., 18-133

(119); Pinney v. First Div. etc. Ry., 19
251(211); Kirk v. Chi. etc. Ry., 59-161,
60.+]0S~l. See Baglcy v. Am. Ex. Co., 63

etc.

R.,

18-133

(119).
"2 Pinney v. First Div. etc. Ry., 19-251
(211) ; Derosia. v. Winona etc. Ry., 18-133,

(119).
B-1 Deroaia

(119).

v.

Winona

etc.

Ry.,

18-133
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mon carrier does not terminate until the goods are removed from the cars and
placed in its warehouse, ready for delivery to the consignee, and the consignee
has had a reasonable time thereafter to remove them.“
1351. Delivery of grain to public warehouseman—A delivery of grain to
a public warehouseman, in accordance with a local custom at Duluth, has been
held to terminate the liability of a carrier.“
CONN ECTING CARRIERS

1352. Traﬂic agreements-It is permissible for railway corporations, in the
absence of express provision to the contrary, to make reasonable traﬁic arrange
ments with other carriers by land or water for through transportation.”

1353. Designation of connecting carriers—Where the bill of lading issued
by the initial carrier for goods to be transported over several connecting lines
of railway, and which may be forwarded over different lines to the place of
destination, contains no directions or agreement on the subject, the right to

designate the route of transportation rests, by implication of law, with the car
rier, and becomes a part of the .contract. The right is not absolute or inalien
able, however, and the contract in this respect may be changed or modiﬁed by

subsequent parol agreement between the shipper and the carrier."7 Where an
initial carrier did not forward goods by the connecting carriers designated by
the shipper he was held liable as an insurer to the point of destination.”
1354. Through cars—Liability—If a carrier uses the cars of another con
necting carrier it is responsible for the_ir condition.”

A railway carrier trans

ferring a car of its own to a connecting carrier for use upon its line owes to the
servants of the latter the duty of exercising due care in inspecting and putting
the car in a reasonably safe condition for the proposed use. The negligence
of the latter in receiving and using the car cannot relieve the former from lia
bility for an injury to such servants, caused by a defective car negligently trans
ferrcd by it.1 A carrier owning and transferring a car over its own and con
necting lines to a shipper for his use owes to him and his servants who must
handle the car the duty of exercising due diligence in inspecting and putting
the car in a reasonably safe condition for the proposed service; but, if the car
be suitable and safe when it leaves the possession and control of such carrier, it
has exercised due care in the premises? A railway company has been held not
liable for injury to cars belonging to a connecting company.‘I
1355. Liability for loss or injury—The initial carrier is liable only for
losses occurring on its own line unless it has specially contracted to carry the

goods beyond its own line. Receiving goods marked for a place beyond its own
line does not import an agreement to carry to that place.‘ It is the duty of
each intermediate carrier, not only to carry safely and promptly, but also, in
the absence of special contract or custom, to deliver to the next carrier; and its
liability as an insurer continues until such delivery, or until it has served notice
of the arrival of the goods and the next carrier has had a reasonable time after
such notice in which to take them. lt does not relieve itself of its liability as
"4 Kirk v. Chi. etc. Ry., 59-161, 60+1084.
See Naas v. Chi. etc. Ry., 96-84, 104-+717.
P-'- Arthur v. St. P. & D. Ry., 38-95, 35+
718.
"6 Stewart v. Erie etc. Co., 17-372(348).

l'l‘eal v. Am. M. Co., 84-320, 87+837.
See 16 Harv. L. Rev. 227.
'-’Olson v. Penn. etc. Co., 77-528, 80+698.
8St. Paul etc. By. v. Mpls. etc. Ry., 26
243, 2+-700.

See Wehmann v. Mpls. etc. Ry., 58-22, 59+
546; Southard v. Mpls. etc. Ry., 60-382,
62+442, 619.
W Steidl v. Mpls. etc. Ry., 94-233, 102+
701. See Foy v. Chi. etc. Ry., 63-255, 65+

4Ortt v. Mpls. etc. Ry., 36-396, 31+519;
Lawrence v. Winona etc. Ry., 15-390(313,
324). See Brown v. Penn. Co., 63-546,

627.
"2 Brown v. Penn. C0.. 63-5-16, 65+961.

interstate commerce. by the Hepburn Act.
Dodge v. (‘hi. etc. Ry., 126+62T.

"9 Shea v. ('hi. etc. Ry., 66-102, 68+608.

65+961;
Baldwin v. G. N. Ry., 81-247, 250,
‘t3+986. rl‘he rule is changed. as regards
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an insurer by merely putting the goods in its warehouse at the end of its line.5
Where two or more common carriers, whose lines form a continuous line, estab
lish joint or through tariffs of rates, they do not, by that alone, become joint

carriers, nor any one of them become liable for the defaults of any other, but
the carrier receiving goods for carriage over the continuous line becomes agent
for each to contract for carriage over their respective lines. Under such an

arrangement it is the duty of the carrier receiving goods for carriage over the
continuous line to carry them to the end of its line, and there deliver them to

the next carrier, to which attaches the duty to receive and carry and deliver
them to the next carrier, and so on till they reach their destination. The lia
bility of each carrier continues until it has carried the goods to the end of its
line, and delivered them to the next carrier, or given it notice of their arrival.

and a reasonable time has elapsed for it to receive them.“

Whether an inter

mediate carrier continues as an insurer where the next carrier refuses or neg

lects to take the goods depends upon the particular contract.’ If an injury to
the goods is due to the negligent packing of the initial carrier, it is liable for
the injury resulting throughout the transportation.‘
1356. Presumption as to condition of goods-—Burden of proof-It is
presumed that the last of several connecting carriers received the goods in the

condition in which they were received by the initial carrier. When it is shown
that they were received by the initial carrier in good condition and damaged
when delivered to the consignee, the last carrier has the burden of proving that
the damage did not result from any cause for which it was responsible.” This
rule is not modiﬁed by the fact that the goods pass through in a scaled car,10

or are of a perishable nature.11

If a carrier relies on a custom to relieve it of

liability in regard to the delivery of goods to a connecting carrier it must Prove

it.12
ACTIONS

1357. Who may sue—The owner may sue on a contract made by his agent
without disclosing the agency.‘-3 The shipper may sue, if he, and not the con
signee, is the owner.“ Where property is consigned to a commission merchant
for sale without any previous contract or any advances made to the shipper, the
consignee acquires no general or special ownership in the property before its
delivery to him, and cannot maintain an action to recover for damages to the
property in transit.“I

1358. Demand before suit—Before an action can be maintained against a
carrier for failing to deliver goods to the consignee a demand must be made for
them unless it is not in the power of the carrier to deliver them.“‘
5Lawrence v. Winona etc. Ry., 15-390
(313); Irish v. Mil. etc. Ry., 19-376
(323); Wehmann v. Mpls. etc. Ry., 58-22,
59+546. See Bick v. Mpls. etc. Ry., 10778, 119+505.
°Wehmann v. Mpls. etc. Ry., 58-22, 59+
546.
"Southard v. Mpls. etc. Ry., 60-382, 62+
442, 619; Shea v. Chi. etc. Ry., 66-102, 68+
608; Wehmann v. Mpls. etc. Ry., 58-22,

59+546.

See Bick v. Mpls. etc. Ry., 107

73, 119+505.
8Davis v. New York ctc. Ry., 70-37, 72+
823.

BShriver v. Sioux City etc. Ry., 24-506;
Leo v. St. P. etc. Ry., 30-438, 15+872;
Shea v. Mpls. etc. Ry., 63-228, 65-+458;
Beede v. Wis. C. Ry., 90-36, 95+454; Pat
erson v. Chi. etc. Ry., 95-57, 103+621;

Calender v. Chi. etc. Ry., 99—295,109+402;
Brcnnisen v. Penn. Ry.,100—102,110+362;
Id., 101-120, 111+945. See Burnap v. Chi.
etc. Ry., 101-542, 112+-1141.
10 Leo v. St. P. etc. Ry., 30-438, 15+872;
Bcede v. Wis. C. Ry., 90-36, 95+454.
H Brennisen v. Penn. Ry., 100-102, 110+
362; Id., 101-120, 111+945.
12 Irish v. Mil. etc. Ry., 19—376(323).
13 Amos v. First Div. etc. Ry., 12-412
(295).
1* Jarrett v. G. N. Ry., 74-477, 77+304;
Zalk v. G. N. Ry.. 98-65, 107+814; Burnap
v. Chi. etc. Ry., 101-542, 112+1141.
15 Grinnell v. Ill. C. Ry., 109-513, 124+
377.
16.Tarrett v. G. N. Ry.. 74-477, 77+304.
See Zalk v. G. N. Ry., 98-65, 107+814.
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1359. Pleading—Negligence may be charged in general terms." An al
legation of a loss of “certain goods, the property of the plaintiff” sufficiently
shows the interest of the plaintiff.18 A complaint has been held defective for
failure to allege a demand before suit, but not for failure to allege that the
i'reigl1t had been paid or oﬂ’ered.“’ Under a general denial evidence that a
damage to goods occurred after they had passed beyond defendant’s line has
been held admissibleF° A complaint charging negligence in the care of prop
erty in transit and also after arrival while in the custody of the carrier as a
warehouseman has been held to state a single cause of action.21 A denial has
been held to make an issue as to the value of the goods.22 A complaint has
been held to show that the consignor was the owner of the goods.28

It is sulﬁ

cient to allege generally the delivery of the goods and their injury in transit.M
1360. Burden of proof—'.l‘he plaintiff ordinarily has the burden of making
out a prima facie case of negligence on the part of the carrier. This may be
done by proof that the goods were delivered to the carrier in good condition

and that they were either not delivered by the carrier or delivered in a damaged
condition. The carrier then has the burden of proving by a preponderance of
the evidence that the loss or damage did not result from a cause for which it
was responsible, in other words, from its negligence.“ If the goods were
shipped under a special contract exempting the carrier from its common-law
liability the burden is still on the carrier to prove not only that the loss or dam
age was within the terms of the exemption, but also that there was no negli

gencc on its part.26 A carrier ordinarily has the burden of proving facts ter
minating its liability as such.27 Evidence that the goods were in good con
dition when shipped may come from the carrier.“ When it is shown that a
loss or damage was due to an act of God the burden is on the adverse party to
prove the concurrent negligence of the carrier.20

If a carrier relies on a custom

to relieve it from liability it must prove it.“ The shipper has the burden of
proving that the goods were not transported and delivered with reasonable dis
P atch.31
1361. Evidence—'l‘he custom of other carriers under like circumstances is
admissible to show that the defendant was not negligent.“2 Evidence that it
was impracticable to carry the kind of goods in question has been held inadmis
sible to show that a contract to carry was not made.“ An unsigned bill of lad
ing has been held admissible to show the condition of the goods.“
17 McCauley v. Davidson, 10-418 (335);
Hinton v. Eastern Ry., 72-339, 75+373;

Smith v. G. N. Ry., 92-11, 99+47.
18 Ames v. First Div. etc. Ry., 12-412

2'3 Shriver v. Sioux City etc. Ry., 24-506;
Hull v. Chi. etc. Ry., 41-510, 43+-391; Shea
v. Mp1s. etc. Ry., 63-228, 65+458; Mpls.
etc. Ry. v. Home Ins. Co., 64-61, 66+-132;

(295).
IO.Iarrott v. G. N. Ry., 74-477, 77+:-104.

Hinton v. Eastern Ry., 72-339, 75+373;

See Zalk v. G. N. Ry., 98-65, 107+814.

442, 619.

=0 0m v. Mp1s. etc. Ry., 36-396, 31+519.
21 Armstrong v. Chi. etc. Ry., 45-85, 47+
459.
22 Ames v. First Div. etc. Ry., 12-412
(295).
28 Zalk v. G. N. Ry., 98-65. 107+814.
M Boehl v. Chi. etc. Ry., 44-191, 194, 46+
333.
'15 Fockens v. U. S. Ex. Co., 99-404, 109+
834; Brennisen v. Penn. Ry., -100-102,
110-+362; Id., 101-120, 111+945; I/indsley

v. Chi. etc. Ry., 36-539, 33+7; Hull v. Chi.
etc. Ry., 41-510, 43+391; Boehl v. Chi. etc.
Ry., 44-191, 46+333; Laverne C. Assn. v.
Chi. etc. Ry., 107-94, 119+795.

Southard v. Mp1s. etc. Ry., 60-382, 62+
These cases are contrary to the

prevailing rule. See 13 Harv. L. Rev. 147.
21 Kirk v. Chi. etc. Ry., 59-161, 60+1084.
28 Leo v. St. P. etc. Ry., 30-438, 15-+872.

29 Jones v. Mp1s. etc. Ry., 91-229, 97+
893.
30 Irish v. Mil. etc. R_v.. 19-376(323).
81 Gamble v. N. P. Ry., 107-187, 119+
1068.
1'2 Hinton v. Eastern Ry., 72-339, 75+373;
Armstrong v. Chi. etc. Ry., 45-85, 474459.
38 Ames v. First Div. etc. Ry., 12-412
(295).
3* Weide v. Davidson, 15-327(258).
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1362. Liability for loss or injury—The liability of a carrier of live stock
is the same as the liability of a carrier of ordinary goods, except that it is not
liable for loss or injury resulting from the nature or “proper vice" of the ani
mals carried, in the absence of negligence on its part." It is relieved of special
care and oversight of the animals where the owner or his agent accompanies
them for that purpose.M Due care may require a carrier to throw water on
heated animals or to unload them.“

1363. Limitation of liability—A carrier of live stock cannot limit its com
It in-ay exempt itself by special contract
from liability “for loss by jumping from the cars” without negligence on its
part." It may limit the extent of its liability to the agreed value of the
stock.‘0 It may provide for a notice of claim within a reasonable time after a
mon-law liability for negligcncc.“"

loss.“

1364. Contributory negligence of shipper—F.videncc held to show negli
gence on the part of a shipper in leaving open a sliding door or window to a car
in which he had tied a horse.‘2

1365. Burden of proof—'l‘he rules as to burden of proof applicable to car
riers of ordinary good< " are applicable to carriers of live stock.“
1366. Miscellaneous cascs—Various cases relating to the shipment of live

stock, which will be found elsewhere under appropriate heads. are cited below
for convenicncc of reference.“

CASES AND BILLS OF EXCEPTIONS
1367. Deﬁnition and nature---!\ bill of exceptions is a written statement of
exceptions taken at a trial, with so much of the evidence and proceedings as
may be necessary to explain them. authenticated by the trial judge or his suc
cessor.‘u

A case is a written statement of proceedings in a cause, excluding

pleadings and other papers properly tiled with the clerk, authenticated by the
trial judge or his successor. A case ma_v contain all the evidence given or
offered at the trial and all the proceedings had, or only so much thereof as the
M Moulton v. St. P. etc. Ry., 31-85, 16+
497; Lindsley v. Chi. etc. Ry., 36-539, 33+

v. Mpls. etc. Ry., 91-229. 97+893 (cattle
frozen—act of God-burden of proof);

7; Boehl v. Chi. etc. Ry., 44-191, 4c+3:~;3.

Smith v. G. N. Ry., 92-11, 99+-47 (com

See Note, 130 Am. St. Rep. 432.
36 Boehl v. Chi. etc. Ry., 44-191, 46+333.
1" Lindsley v. Chi. etc. Ry., 36-539, 33+7.

plaint for loss of horses held suﬁcient);

83 Moulton v. St. P. etc. Ry., 31-85, 16+

497; om v. Mpls. etc. Ry., 36-396. 31+
519; Boehl v. Chi. etc. Ry., 44-191, 46+333.
See § 1315.
80 Hutchinson v. Chi. etc. Ry., 37-524.
35+433.

4» Alair v. N. P. Ry., 53-160, 54+1072.
41 Armstrong v. Chi. etc. Ry., 53-183, 54+
1059; Shumaker v. N. P. Ry., 1(|.~Z-35.
121+122.

H Hutchinson v. Chi. etc. Ry., 37-524,
35+433.
43 Sec § 1360.

H Lindsley v. Chi. etc. Ry., 36-539, 33+7;
Boehl v. Chi. etc. Ry., 44-191, 46+333.
45 Engesether v. G. N. Ry., 65-168, 68+-4

(notice of claim for loss); Carpenter v.
Eastern Ry., 67-188, 69+720 (id.); Jones

Armstrong v. Chi. etc. Ry., 45-85, 47+-159
(complaint for loss of mare held to state
a single cause of action—ev-idcnce of de
grce of care commonly used—expert evi
deuce as to suﬁiciency of stable); Orcutt

v. N. P. Ry., 45-368, ~1T+1068 (injury to
person in charge of stock); Olson v. St. P.
& D. Ry., 45-536. 48+-445 (id.); Baker v.
(‘h-i. etc. Ry., 91-118. 97+650 (contract

with traveling agent of carrier for ship
ment of stock—authorit_v of agent—inten
tion of parties as to notice before shipping
stock—construction of contract for jury);
Ross v. Mpls. etc. Ry., 102-249, 113+573
(limitation of issues as to manner in
which injury was inﬂicted—verdict for
plaintiff justified by the evidence).
40 R. L. 1905 § 4201; State v. Egan, 62
280. 64+813; Board of Trustees v. Brown,

66-179, 6S+837.
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parties may choose to present for review." The otﬁce of a bill of exceptions
or case is to place in the record matters occurring on the trial which are not
made a part of the record by statute.48
1368. Necessity—Who may rely upon-No ruling or decision made in the
course of a trial, not entered as an order, can be reviewed on appeal, in the ab
sence of a case or bill of exceptions.‘0 The necessity of a case or bill of excep
tions for the review of orders is considered elsewhere."° When a case or bill
of exceptions is proposed and procured to be settled by only one defendant on
the trial of the issues against him, the other defendants cannot rely upon it on
an appeal by them.“
1369. No substitute—-A fact occurring at the trial, not a matter of record.
can only be presented to the supreme court for review by means of a case or bill
of exceptions settled and allowed by the trial judge or referee ‘as provided by
law.52 It has been held that the following cannot take the place of a case or
bill of exceptions: a statement in the ﬁndings or decision of the trial judge; "3
an a-ﬁidavit; "" a transcript of the stenographer’s notes; “ a statement in the
brief of counsel; 5“ a certiﬁcate of a rcferee;"’ a certiﬁcate of the clerk; " a
statement in the memorandum of the trial judge; °° recitals in an order; ‘° and
a statement in the certiﬁcate of the judge.“

1370. Who may allow and authenticate—A case or bill of exceptions will
ordinarily be disregarded on appeal if not settled and allowed by the judge or
referee as provided by statute.M The settlement and allowance is a judicial act
which cannot be performed by the clerk "3 or dispensed with by stipulation of
the parties.“ A district judge may settle a case in an action tried by his pred
ecessor.“
1371. Securing a stay—A party should always secure a stay within which
to have his case or bill of exceptions settled, and to move for a new trial if de
sired.“ If a stay is granted the party has until the last day of the stay in
which to serve his case or bill upon the adverse party, though the statutory
period has expirei .‘"
*1 R. L. 1905 § 4201; Farnham v. Thomp
son, 34-330, 26+9; Board of Trustees v.
Brown, 66-179, 68+837; Gardner v. Fidel

ity etc. Assn., 67-207, 69+S95.
48 Farnham v. Thompson, 34-330, 26+9;

Perry v. Miller, 61-412, 63+-1040; Peach v.
Reed, 87-375, 92+229.

4" Macauley v. Ryan, 55-507, 57+151.
50 See § 339.
51 Frawley v. Hoverter, 36-379, 31+356.

-’-'-‘ Ham v. Wheaton, 61-212, 63+495; Con
ron

v. Hoerr, 83-183, 85+1012;

Young

qu-ist v. Mpls. St. Ry., 1.02-501, 114+259;
Jeremy v. Matsch, 106-543, 118+1008.
"8 Stewart v. Cooley, 23-347; Rhoades v.
Siman, 24-192; Stone v. Johnson, 30-16,
13+920; Coolbaugh v. Roemer, 32-445, 21+
472; Osborne v. Williams. 39-353, 40+
165; Prouty v. Hallowell, 53-488, 55+623;

-"6 Goodell v. Ward, 17-17(1).
5'! Bazille v. Ulhnan, 2—134(110); Rob
inson v. Bartlett, 11-410(302); Barber v.
Kennedy,
]8—216(196);
Thompson
v.
Howe, 21-98.

6?‘ Blake v. Lee, 38-478, 38+487; Hospes
v. N. W. etc. Co., 41-256, 43+180; Elbow
Lake v. Holt, 69-349, 72+-564.
-’-9 Nat. lnvcst. Co. v. Schickling, 56-283,
574-663; Awde v. Cole, 99-357, 109+812.
"0 Hendrickson v. Back, 74-90, 76+-1019.
‘H State v. Durnam, 73-150, 75+1127.

62 Phoenix v. Gardner, 13-294(272);
Abrahams v. Sheehan, 27-401, 7%-822; Sher»
man v. St. P. etc. Ry., 30-227, 15+239.
8-'4 Blake v. Lee, 38-478, 38+487; Hospes

v. N. W. etc. Co., 41-256, 43+180.
64 Abrahams v. Sheehan, 27-401, 7+822;

Sherman v. St. P. etc. Ry., 30-227, 15+

Nat. Invest. ('0. v. Schickling, 56-283, 57+

239; Spriesterbach v. Schmidt, 64-21], 66+

663.

721.

M St. Martin v. Desnoyer, 1—156(131);
Smith v. Wilson, 36-334, 31+176; Smith v.
Kingman, 70-453, 73+253: Edlund v. St.

v. Glow Reaper Mfg. Co., 20-88(74).

P.

C.

Ry.,

78-434,

S1+214;

Conron

v.

Hoerr, 83-183, 85+-1012; Youngquist v.
Mpls. St. Ry., 102-501, 1l4+‘259; Jeremy
v. Matsch, 106-543, 1l8+1008.

55 Thompson v. Lamb, 33-196, 22+443.

See Hall v. Smith, 16-58(46); Kelly

05 Bahnsen v. Gilbert, 55-334, 56+1l17.
See R. L. 1905 § 4203.
M Cook v. Finch, 19-407(350); Kimball
v. Palmcrlee, 29-302, 13+129; Van Brunt
v. Kinney, 51-337, 53+643.
'17 State v. Searle, 81-467, 84+32-1.
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1372. Time allowed for settlement—a. In general—'l‘lu- time allowed for
the settlement of a case or bill of exceptions is prescribed by statutc.““ One of
the primary objects of the statute is to secure the settlement and allowance of
the case or bill of exceptions when the details of the trial arc still fresh in the
minds of counscl and the trial jtulge."" This limitation applies to all cases.
Where a party appeals from a judgment he cannot, as a matter of right. pro
pose a case at any time before the expiration of the six months in which an ap

pcal might have been taken.70

ln case of trials by the court or by referees, the

time for serving a case or bill of exceptions is computcd from the date of service

of notice of ﬁling the report. decision. or linding.H The neglect of the adverse
party to propose amendments within ten days after the service of the proposed
bill or case is a waiver of the right to do so: but it docs not cxtcnd or enlarge
the time within which the party proposing the bill or case is bound, in the ab

scnce of an order or stipulation extending the time. to present it to the judge
or referee for allowance, that is, within fifteen days after service of amendments

or failure to do so within the ten da_vs allowed for that purpose.“-‘
fl. Mipulations-—By stipulation the parties may extend or restrict the time
for serving and settling a case or bill of exceptions.’8 (if course such a stipula
tion cannot have the effect of extending the statutory time for an appeal.“
0. Wm]-er—By participating without objection in the settlement of a case or

bill of exceptions after the statutory time has expired a party waives any objec
tion on that ground." If a case or bill of exceptions is improperly served after
the statutory time it should be refused or promptly returned with the reason
stated thereon.To It has been held that if a party admits “due service” he will
be deemed to have waived the objection that the bill of exceptions or case was

not served in time.H This rule seems unreasonable and should be applied sub
ject to the qualification that a party may overcome the presumption of waiver
involved in the admission of due service by promptly returning the case or bill
of exceptions—say. within twenty-four hours.78
/1'. Erclensinn of time-\\'l|ere a party has failed to have a case or bill of ex
ceptions settled and allowed within the statutory period he may, for good cause
shown, secure an order of the court granting an extension of time. The matter
of granting or denying such an application lies almost wholly in the discretion
of the trial court and its action will not be reversed on appeal except for a clear
abuse of discretion.70 The court may allow a case or bill of exceptions to be
settled even after an appeal has been pcrfcctcd.“° but the time within which an
appeal is allowed by statute cannot be extended by any such means."1 The
mere entertaining of a motion to settle and allow a case after the expiration of
the statutory period docs not in itsclf constitute an extension of time. With
69 R. L. 1905 § 4202.
69 Van Brunt v. Kinney, 51-337. 53+643.
W State v. Powers. 69-429, 72+705.
71 R. L. 1905 § 4202; Irvine v. Myers. 6
558 (394); State v. Kelly. 94-407. 103+15.
‘'2 State v. Scarle. 81-467, 84+324.
‘'3 State v. Baxter, 38-137, 36+108; State
v. Powers, 69-429. 72+705; State \'. Kelly,
94-407, 10.'l+15.
74 Richardson v. Rogers. 37-461. 35-i270.
75 Abbott v. Nash. 35-451. 29465.

18 Van Brunt v. Kinney. 51-337. 53+643;
Loveland v. Cooley. 59-259. 6l+13R.

‘'9 Irvine v. Myers, 6—553(394); Cook v.
Finch. 19-407 (350); Volmer v. Stagsrman,
25-234; Bahnsen v. Gilbert. 55-334. 56+
1117; Seibert v. Mpls. etc. Ry., 58-72, 59+
828; Loveland v. (‘oole_v. 59-259, 61+-138;
State v. Powers. 69-429. 72+705; Nicker
son v. Wells, 71-230. 73+959, 74+891;

State v. Scarle, 81-467. 8-H324; State v.
Kelly, 94-407, 103+]-5; Johnson v. Groth,
102-243, 113+~l52; State v. Powers. 102

509, 1131-1135; State v. Quinn, 107-503,

See

120+1OS8.
80 Pratt v. Pioneer Press Co., 32-217, 18+
836; Bahnsen v. Gilbert. 55-334. 56+1117;

'5 See Van Brunt v. Kinney. 51-337, 53+
643; Loveland v. Cooley, 59-259. 6l+138.

Lovcland v. Cooley, 59-259. 61-l-138. See
Abbott v. Nash, 35-451, 29+65.
S1Richardson v. Rogers. 37-461, 35+270.

" State v. Baxter. 38-137. 36+108.

State V. Powers, 69-429. 72+705.
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out having previously relieved a party in default in the service of a proposed
ease or bill of exceptions, a trial court cannot entertain and pass upon a motion
to settle and allow such case or bill after the statutory period of time has ex
pired.“ Though the court has no authority to extend the time within which
to propose and settle a case or bill of exceptions upon application ex parte, and
without notice to the adverse party, yet, if finally the case is settled upon proper
notice, and the various extensions made ex parte were for reasonable cause, and

the ﬁnal settlement of the case did not prejudice the adverse party, such order
of settlement will not be considered as an abuse of discretion."
1373. Transcripts—Fi1ing—It is provided by rule of court that “trans
scripts of the stenographic reporter-’s minutes shall be made in the exact words
and in the form of the original minutes. The party procuring the transcript
shall, at or before the time of serving the proposed case or bill of exceptions,
ﬁle the same with the clerk for the use of parties and the court, and the failure
so to ﬁle said transcript shall be deemed good and suﬁicient reason for extend
ing t.he time within which proposed amendments may be served by the opposite
party. After the settled case or bill of exceptions has been ﬁled in the clerk’s
oﬁice, the stcnographer’s transcript may be withdrawn.” 8‘
1374. Contents—Mode of stating testimony—Documenta.ry evidence-—
Testimony should ordinarily be given in a condensed and narrative form. In
rare instances the exact words of the stenographic report should be given, as,
for example, where the questions and answers in full would give the appellate
court a better understanding of the relation and effect of a ruling or where nice
shades of meaning in the testimony could not be well brought out by a narrative

form or the exact bearing of the testimony presented. And when error is as
signed to a ruling sustaining or overruling an objection to evidence it is good
practice to state the question in the exact words of the stenograpl1er’s notes.
In all cases immaterial testimony should be omitted.85 Documentary evidence
may be incorporated in the body of a case or bill of exceptions or attached
thereto with apt reference in the body thereof.“ It is proper practice to ab
stract documentary evidence, at least where there is no dispute over the con
tents or the legal effect thereof, but the abstract must contain all of the essential
contents of the originals.“ Immaterial exhibits may be omitted altogether.BB
It is just as necessary to incorporate documentary evidence in a case or bill

of exceptions as oral testimony; and where the settled case or bill of exceptions
shows that documentary evidence was introduced which might have had a bear
ing on the verdict or lindings and is omitted from the return, the supreme

court will not review the suﬂieiency of the evidence to justify the verdict or
ﬁnding,so or any ruling upon such evidence."0 Maps, plans, charts, diagrams
and the like, with reference to which material evidence was given, should be in

cluded in the return, if such evidence would be unintelligible to the supreme
court without them.M If the party proposing a bill or case refuses to attach
exhibits which were introduced in evidence the court may properly refuse to
allow it.02
82 Van Brunt v. Kinney, 51-337, 53+6~l3.
'!3 Tweto v. Horton, 90-451, 97-+128.
8* Rule 42, District Court.
I

Cold Spring Opera House Co., 58-16, 59+
632; Sage v. Rudniek, 67-362, 69+1O96.
But see, Dunham v. Messing, 68-257, 70+

55 sum v. Otis, 71-511, 74+2aa.

1128.

86 Wintermute v. Stinson, 16-468(420);
Aeker Post v. Carver, 23-567; Blake v.

"0 Wintermute v. Stinson, 16-468(420);
Acker Post v. Carver, 23-567; Sanborn v.

Lee, 38-478, 38+487.
8" Waldorf v. Kipp, 81-379, 84+122; Finnegan v. Brown, 90-396, 97+l44.

Mueller, 38-27, 35+666.
91 Larson v. N. P. Ry., 33-20, 2l+836;
Sage v. Rudniek, 67-362, 69+1096; Baxter

88 In re Lyons, 42-19, 43-+568.
89 Blake v. Lee, 38-478, 38-P187; Clarke v.

v. G. N. Ry., 73-189, 75+1114.
1'2 State v. Otis, 71-511, 7-H283.
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1375. Matters occurring out of court-Matters occurring out of court, or
in another action, have no place in a bill of exceptions, but, for the purpose of
a motion for a new trial or an appeal, should be presented by aﬁidavit.”
1376. Notice of sctt1ement—'l‘he statute provides that the case or bill shall
be presented for settlement and allowance upon a notice of live days.“ It is
common practice to notice a motion for a new trial to be heard at the time of
presenting the bill of e.\t-eptions or case for settlement and allowance.“ In
the absence of a stipulation a case or bill cannot be settled and allowed ex parte
without notice.”

1377. Fi1ing—It is provided by rule of court that “the party procuring a
case or bill of exceptions, shall cause the same to be tiled within ten days after
the case shall be settled. or the same or the amendments thereto shall have been
adopted, otherwise it shall be deemed abandoned." "7
1378. How far concluive on trial court—A case properly settled and al
lowed cannot be disregarded by the trial court in determining a motion for a
new trial made thereon, though the court may be of the opinion that the case
does not correctly set forth the facts.M But upon due notice "" a case or bill of

exceptions may be amended by the trial judge.‘

After the decision on a mo

tion for a new trial a case cannot be amended for use on appeal from the order.‘
The district court cannot amend a case settled by a rch.-ree. If it is made to

appear to the district court that a case as settled by the referee is incorrect on
account of an error in engrossing or some o\'ersigllt the proper practice is to
send the case back to the referee for correction."
1379. Discretionary power of trial court—'l‘he matter of settling and al
lowing a case or bill of exceptions rests, aside from statutory regulation, almost
wholly in the discretion of the trial court and its action will not be reversed on
appeal except for a clear abuse of discretion.‘

1380. Amendment by trial c0urt—\'l'hen an appeal is taken to the supreme
court the district court has jurisdiction to correct the record, or settle and allow

a case or bill of exceptions. until the return is made." \\'hen the return is made
the district court loses jurisdiction and can act further only upon an order
from the supreme court.0 Where a case is amended after the denial of a mo
tion thereon for a new trial. the correctness of the order denying the motion
must be determined on appeal with reference to the original case.7

1381. Amendment by parties—'l‘he parties lnm- no right to alter b_v stipu
lation the record settled and allowed by the judge. but if they do so they will
not be heard to complain of the aln-ration on appeal.“
1382. Eﬁect of hearing motion for new trial on unsettled case—The
hearing of a motion for a ll('\\' trial on a case or bill of exceptions agreed to by
the parties is an approval of it and it is the duty of the court thereafter to allow
93 Perry V. Miller, 61-412, 63+l0-10.

"4 R. L. 1905 § 4202.
"5 Baxter v. Coughlin, 80-322, 83+190.

96 Daniels v. Winslow, 2-113(93); Day
ton v. Craik, 26-133. 1+8l3. See Tweto v.
Horton, 90-451, 97+128.
W Rule 41, District Court.
"9 Stcinkraus v. Mpls. etc. Ry., 39-135,
39+70.
9" State v. Laliycr, 4-379(286); Dayton

3Tu_vl0r v. Parker, 18-79(63).
4Irvine v. Myers. 6—558(394); Phoenix

v. Gardner, 13-294(272); State v. Powers,
69-429, 72+705; Nickerson v. Wells, 71

230, 73+9-59; Baxter v. Coughlin, 80-322,
83+190.
E Pratt v. Pioneer Press Co., 32-217, 18+

See Jaspers v.

836, 20+87; Bahnsen v. Gilbert, 55-334, 56+
1117; Loveland v. Cooley, 59-259, 61+138;
IT. S. Invest. Corp. v. Ulrickson, 84-14, 86+
613_ 1004; State v. Quinn, 107-503, 120+

1 State v. Macdonald, 30-99, 1-1+-159.
2Dayton v. Craik, 26-133, H813; Ander
son v. St. Croix L. Co.. 47-24, 49+-107;

1()88; State v. Qrale, 109-530, 124+22.
"\(,.‘hesle_v v. Miss. etc. (‘o., 39-83. 38+769.
7 ltilcy \'. Chi. etc. Ry., 71-425. 74+171.
RSclser \'. l\li-ls. etc. Co., 77-186, 79+680.

v. (fraik, 26-133. 1+813.
Lano. 17—296(273).

Riley v. Chi. etc. Ry., 71-425. 74+171.
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Where a statement of the case, to which amendments

had been proposed and allowed, had not been duly approved and certiﬁed by
the district judge, but a motion for a new trial thereon had been heard and de
termined by him without objection it was held that it was thereby approved by
him and that he might properly certify it at any time nune pro tune ; and that
inasmuch as the defect was merely formal, and the objection might have been
‘obviated if it had been seasonably taken, it should be disregarded in the su
preme court.lo

1383. Appeals-An order refusing. an application to settle or certify a case
or bill of exceptions is not appealable. The remedy is mandamus.“ An order
granting an application to settle and allow a case or bill of exceptions after the
statutory time is not reviewable on an appeal from the ﬁnal judgment.

The

remedy is a motion to strike from the return.l2 Irregularities in the settle
mcnt and allowance of a case or bill of exceptions cannot be taken advantage of
on a motion for a new trial ‘3 or on appeal from an order granting or denying
a new trial. An order denying a motion to strike from the ﬁles a settled case
or bill of exceptions for irregularities in the settlement thereof is not reviewable
on an appeal from an order granting a new trial. Such an order is one “in
volving the merits of the action or some part thereof” and reviewable by direct
appeal or on appeal from the ﬁnal judgment.“
1384. Construction and conclusiveness on appeal—.-\ case or bill of ex
ceptions cannot be impeached on appeal by affidavits. The certiﬁcate of the
trial judge is conclusive when not inconsistent with the record. The only
remedy for mistakes is a direct proceeding by mandamus.“ In proceedings
to compel a trial judge to sign and certify a “case” as one containing all the
evidence offered or received upon the trial, or pertinent to speciﬁc questions
sought to be raised, the burden is on the moving party to satisfy the supreme
court that his proposed case in fact contains all the evidence. It is not the
duty of the trial judge atlirmatively to point out wherein the case is incomplete.

His certiﬁcate that it does not conform to the truth is ﬁnal, unless overcome
by competent proof.“ The record is to be construed as a whole " and the cer
tiﬁcate of the trial judge that the settled case contains all the evidence is not

conclusive if the case itself clearly shows the contrary.“ The supreme court
has no authority to amend or to allow the parties to amend a case or bill of ex
ceptions on appeal; 1“ but it may remand a cause with leave to apply to the trial
judge for an amendment,2° if a timely application is made.21 A case being
certiﬁed as containing all the material evidence, it will not be presumed that
there was other evidence which could have affected the result of the trial.’2
When a case is attached to the judgment roll it will be presumed that it was
9 State v. Cox, 26-214, 2+-194.
1° Sherman v. St. P. etc. Ry., 30-227, 15+

239.
ll Richardson v. Rogers, 37-461, 35+270;

State v. Cox, 26-214, 2+-494; State v. Mac
donald, 30-98, 14+459; Schumann v. Mark,
35-379, 28+927; State v. Ronk, 91-419, 98+
334.
l‘~' Bahnsen v. Gilbert, 55-334, 56+11lT;

Arine v. Mpls. etc. Ry., 76-201, 78+1108.
13 Schumann v. Mark, 35-379, 28+927.
H Baxter \'. Coughliu. 80-322, 83+190.
W Hemstad v. Hall, 64-136, 66+366;
State v. Bonk, 91-419, 98+334; Haidt v.
Swift, 94-146, 102+-388 ; Lesch v. G. N. Ry.,
97-503, 106+955.
1“ State v. Quinn, 107-503, 120+1088.

1TVassau v. Campbell, 79-167, 81+829.
18 Acker Post v. Carver, 23-567; In re
Post, 33-478, 24-!-184; Hill v. Gill, 40-441,
424-294 ; Lundell v. Cheney, 50-470, 52+918;
Sage v. Rudnick, 67-362, 691-1096; Dunham
v. Messing, 68-257, 70+1128; Vassau v.
Campbell, 79-167, 81+829; McDonald v.
White, 92-39, 99+1133.
19 See Anderson v. St. Croix L. Co., 47
24, 49+407; Selser v. Mpls. etc. Co., 77

186, ramso.
20 Phoenix

v.

Gardner,

13—294(272);

Chesley v. Miss. etc. Co., 39-83, 38+769;
Anderson v. St. Croix L. Co., 47-24, 49+40T.

21 Anderson v. St. Croix L. Co., 47-24.
49+407.
'-"-‘ Reiff v. Bakken, 36-333, 31+348.
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regularly and properly attached.23 The supreme court will give a case or bill
a reasonably liberal construction, but it will not, by construction, supply omis
sions or remedy material defects."
1385. Improper case stricken out—A case or bill of exceptions improperly
settled or allowed or included in the return will be stricken from the record by
the supreme court on motion of the aggrieved party.

to show the irregularity.
of course."

Atlidavits are admissible

A dismissal of the appeal does not follow as a matter

CASUAL AND INVOLUNTARY—See note 26.
CASUALTY INSURANCE—Sec Insurance. 4869.
CASUS OMISSUS-—Scc Statutes. 8985.
CATTLE GUARDS—Sec llailroads. S135.
CATTLE RUNNING AT LARGE—Sce Animals. 276.
CAUSE—Sce note 27.
CAUSE OF ACTION—Scc note 28.
CAVEAT EMPTOR—Sce Judicial Sales. 5215; Receivers. 8259; Sales.
8572, 8594.

CEMETERIES
1386. Nature of incorporated associations—Trust—(l. S. 1878 c. 34.
tit. 3 (G. S. 1894 §§ 2913-2929). as amended b_v Laws 1872 c. 52, does not
authorize the incorporation of burial places for private speculation and proﬁt.

In view of the public nature of the use of cemetery grounds, a corporation or
ganized for the avowed purpose “of establishing a public cemetery,” without
capital stock or contributions from the 1nen1bers. cannot be adapted to the
acquisition of proﬁts and emoluments by the directors and incorporators. A
cemetery association. having sold lots as burial places. which have been appro
priated for that purpose. is a trustee for the beneﬁt of those who lawfully make
use of such lots, and is bound to account to its beneﬁciaries. the lot owners. for

moneys received therefrom.

The directors of such a cemetery association are

not authorized to withhold mouc_v received for lots from the treasury of the
corporation. or treat it as their private property; such funds are subjected to a
public use. in which the lot owners have a private and personal interest, not

common to the general public. The denial by the members of such organiza
tion of any trust relation to the lot owners who have buried their dead in the
cemetery, and a refusal to account for moneys received and appropriated by
them, authorizes judicial intert'crcnce to compel the recognition of the trust re

lation, and the restoration of such funds to the treasury. for the proper im
provement and maintenance of the burial grounds.”
1387. Lands dedicated to public use—Cannot be mortgaged-—'l‘hc pur
poses for which alone cemetery corporations ma_v be organized under our laws
are public. rather than private. l.ands acquired by such a corporation. and

platted pursuant to the statute for cemetery purposes. the plat being recorded.
'13 Teick \'. Carver County. ll-292(20l).

27 Davidson v. Farrell. 8—258(225, 228)

24 Board of Trustees v. Brown. 60- 179.
68+837; Baxter v. Coughlin, 80-322, 83+

(the subject of difference between the par
ties as settled by the pleadings).

190.
25 Daniels v. Winslow. 2-113(93): .\Iowcr
v. Hanford, 6—535(372); Dayton v. Craik.

2* State v. Torinus. 28-175, 9+72-5; King
v. Chi. etc. Ry., 80-83, 82+1113. See Dam
ages. 2531; Judgments, 5167.

26-133, 1+813; Arine v. Mp1s. etc. lt_\'.. 76201, 78+11t)8.
'-’“ State v. Shevlin_ 102-470, 113-iiflt.

-‘f'1lro\vn v. }.l:i}\l(‘“‘ol)|l (‘. Assn.. 85-498,
‘$1-872.
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and the land to some extent having actually been used for burials, are thereby
dedicated to the purpose, exclusively, of the burial of the dead. After such
dedication the corporation is without power, for reasons in which the public is
concerned, to convey any of such lands, except for the exclusive purpose of
burials, or to mortgage the same. Its mortgage is wholly void, and the doc
trine of estoppel is not applicable to preclude the corporation from asserting its
invalidity.“°
1388. Acquiring land for future needs—An incorporated association is
authorized to acquire land for future needs.81
1389. Register of burials—The actuary of incorporated associations is re
quired to keep a register of burials.32

CENSUS
1390. State census—'I‘he ﬁfth decennial census of Minnesota went into
legal effect upon its compilation and publication by the superintendent of the
census, and not upon the deposit of the enumeration in his hands.33
CERTIFICATE OF INDEBTEDNESS—See note 34.
CERTIFICATES OF DEPOSIT—See Bills and Notes, 1001~1010.
CERTIFY—To certify means to testify to a thing in writing.“
CERTIFYING QUESTIONS TO SUPREME COURT—See Crim
inal Law, 2493.

CERTIORARI
IN GENERAL

1391. General nature of writ—Originally, and in English practice, a certi
orari was an original writ issuing out of the court of chancery or king’s bench,

directed to the judges or oﬁiccrs of an inferior court, commanding them to
certify or return the records or proceedings in a cause before them, for the
purpose of a judicial review of their action. In the United States, the oﬁice of
this writ has been extended, and its application is not now conﬁned to the deci
sions of courts, properly so called, but it is also used to review the proceedings of
special tribunals, commissions, magistrates, and oﬁicers of municipal corpora
tions exercising judicial powers, affecting the rights or property of the citizens.
when they act in a summary way, or in a new course different from that of the
common la\v:"° The writ as peed in this state is not the common law writ of cer
tiorari, but rather a writ in the nature of certiorari.”

In England, the courts,

in certain cases, allow the writ at any time, not only as a proceeding in error,
but also for the purpose of bringing a cause into the superior court for trial.
Under this practice indictments were frequently removed by this writ from the
inferior court into the court of king’s bench ; and when the writ was sustained.

the court above would commence the trial de novo, having no regard to the place
30 Wolford v. Crystal Lake ('. Assn., 54~—
440, 56+56.

See Northern T. Co. v. Crystal

Lake C. Assn., 67-131, 69+'iO8.
1" R. L. 1905 § 2939; State v. Lakewood

C. Assn., 93-191, 101+161.
:12R_ L, 1905 § 2937; Brown v. Map]e-

wood C. Assn., 85-498, 506, 89+872.
-‘*3 Wolfe v. i\Ioorhead, 98-113, 107+728.
-19

M Christie v. Duluth. 82-202, 204, 84+754'.
35 State v. Brill.

58-152,

156, 59+999;

Kipp v. Dawson, 59-82. 85, 60+845.
30 In re Wilson. 32-]-15. 19+-723.

37 Minn. Central Ry. v. McNamara, 13~
508(468); Moede v. Stearns County, 43—

312, 45+435.
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where the cause left oil‘ in the int't-rinr vuttrl. but generally, in this country.
and certainly in this state, a certiorari is emplo_\'ctl strh-tl_v as in the nature of
a writ of error.

The legitimate ottice ot' the writ is to review and correct de

cisions and ﬁnal determinations of inferior tribunals. not to divest them of the
right of terminating the prot-eetlittgs, nor to withdraw front tltetn the question
to be tried-—to review and correct decisions and determinations already made.
It follows that, before trial and determination, it does not divest the inferior

jurisdiction of the right to terminate the proceedings before it. I'pon return
of the writ the inquiry is whether or not there has been error, and, upon answer
to this question, the court above determines whether to affirm or reverse. just

as is done in cases of writs of error or of appeals.” In other words. the oﬁicc
of the writ, which is in the nature of appeal. is to bring up for review the ﬁnal
determination of an interior tribunal. which. if unreversed, would stand as a
ﬁnal adjudication of some legal right of the relator.“ It is not the appropriate
remedy to prevent anticipated wrong or injury.‘° Its otlice is not to restrain
or prohibit, but to annul.“

It is not original process.‘2

1392. As ancillary to appeal—'l‘he writ of ccrtiorari is sometimes ttsed as
ancillary to an appeal for the purpose of securing a full return to the supreme
court.‘3

1393. Allowance discretionary—-'l‘he writ of eertiorari is not a writ of
right, its allowance being somewhat a matter of discretion. It should be de
nied where it would result in grave public detriment and inconvenience.“ It
may be denied where the subject-matter could better be litigated otherwise.“

But where the proceedings sought to be reviewed are of a strictly legal nature
in a court of law, and no other mode of appeal is provided, the writ is practi
cally a writ of right in this state.“I
1394. Will lie when no right of appeal—Certiorari will always lie for the
review of strictly judicial proceedings in a court of law, if no other mode of ap
peal is provided by statute." When a court acts in a summary manner, or in
a new course, dillerent from the common law, certiorari will lie in the absence

of any statutory mode of appeal.“
1395. Does not lie where there is right of appeal—Exeept in special and
extraordinary cases ccrtiorari will not lie where there is or has been an oppor
tunity for an appeal." Though our supreme court has recognized that cases
may arise which would justify the issuance of the writ after the expiration of
RB Grinager v. Norway, 33-127, 22+174.
See Craighead v. Martin, 25-41; State v.
Dist. Ct., 44-244, 46+3-$9.

Ry. v. McNamara, 13-508(468); Brown
(‘ounty v. Winona etc. Co., 38-397, 37-+949;

head v. Martin, 25-41; Goar v. Jacobson,
26-71, 1+799; Grinager v. Norway, 33-127,
22t-174; State v. Linton, 42-32, 434-571;

Sherwood v. Duluth, 40-22, 41+234; State
v. Leftwich, 41-42, 42+598; State v. Pro
bate Court, 51-241, 53+-163; State v. Searle,
59-489, 61_+553; State v. Willis, 61-120,
63+169; State v. Dist. Ct., 83-464, 86+455.

State v. Dunn, 86-301, 901-772.
40 Bilsborrow v. Pierce, 101-271.

274,

45'I‘icrne_v v. Dodge, 9—166(153); Fari
banlt v. Hulett, 10-30(15); Minn. Central

4lSclmmacher v. Wright County. 97-74,

v. Marvin, 16-102(91); Mass. etc. Co. v.

1"1I)0usman v. St. Paul, 22-387; Craig

]12+274.
105+1l25.

Ry. v. McNamara, 13—508(468); St. Paul

Elliott, 24-134; State v. Dist. Ct., 84-377,

‘'2 Pierce v. Huddleston. 10-]31(lO.'S).
4-1 Boyle v. Musser, 88-456, 93+5"20. See

S7+94‘.Z.
W St. Patti v. Stemnboat Dr. Franklin,

§ 4141.
H Libby v. West St. Paul, 14-248(181).
'5 Bilsborrow. v. Pierce, 101-271, 274,
112+274.
W Brown County v. Winona etc Co., 38
397, 37+949.

1-97(76) (a special proceeding before the
mayor of St. Paul); Wood v. Myrick, 9
H9(139) (irregularities of commissioners
in probate proceedings); State v. Milner,
16-.'>5( 4-3) (proceedings before a justice for
viol.-ttion of city ordinance against ped

"Tierney v. Dodge, 9—166(153); Fari
bault v. Hulett, 1030(1-5); Minn. Central

dlimz) ; Dousman v. St. Paul, 22-387 (pro

t‘t‘t'tllI|§_'S by city oﬁicials of St. Paul, mak
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the time allowed by statute for appealing, no such case is found in our reports.‘°
Mere inability to furnish an appeal bond is not a ground for an exception.51
1396. Will not lie to an intermediate order—In this state the writ of
certiorari is employed strictly as in the nature of a writ of error. Its otﬁce is
to review and correct the decisions and ﬁnal determinations of inferior courts
and tribunals and not to divest them of the right of trying and terminating the
proceedings before them. A writ of certiorari does not lie directly to an inter
mediate order.“

Such orders, however, may be reviewed on certiorari to the

ﬁnal judgment or determination in the proceeding."8
1397. To review action of municipalities—Boards—Ofﬁcers, etc.—' ‘he

authorities are almost uniform in holding that mere legislative or ministerial
acts, as such, of municipal officers cannot be reviewed on certiorari; that only

those which are judicial or quasi judicial can be thus reviewed. The mere fact
that the proper performance of an act requires the exercise of discretion does
not make it a judicial act.“ “Unless we are prepared to assume a general su
pervision over all municipal corporations, boards, commissions, and public oili
cers in the state, this writ must be conﬁned to its legitimate ofﬁce, which is to re

view proceedings judicial in their nature, which affect the citizen in his rights of
person or property.” "'5 It may be said generally that the exercise of judicial
functions is to determine what the law is, and what the legal rights of parties
are, with respect to a matter in controversy; and whenever an otﬁcer is clothed
with that authority, and undertakes to determine those questions, he acts ju
d icially.““ “While we have to recognize the fact that the office of this writ
ing assessments for local improvements and
perfecting a judgment therefor); State v.
Weston, 23-366 (intermediate order in a

criminal action); State v. Noonan, 24-124
(id.); State v. Bruckhauser, 26-301, 3+695
(prosecution before justice for violation of
village ordinance) ; State v. Board of Pub
lie. Works, 27-442, 8+161 (action of com
mon council or board of public works in
making assessments for local improve
ments); State v. Probate Court, 28-381,
10+209 (order of probate court granting
creditor further time in which to present
claim); State v. Severance, 29-269, 134-48

(ﬁnal order directing receiver to distribute
estate of insolvent) ; State v. Buckham, 29
462, 13+902 (order discharging person
brought up on habeas corpus); State v.
Hanft, 32-403, 23+308 (judgment against
a garnishee); Fall v. Moore, -45-517, 48+
404 (order aﬂirming the clerk ’s refusal to
allow and insert costs in a judgment);
State v. Olson, 56-210. 57+477 (action of

town supervisors in laying out a highway);
State v. Willis, 61-120, 63+l69 (contempt
proceedings when penalty imposed for the
beneﬁt of an injured party); State v.
Steele, 62-28, 63+1l17 (order for mainte

nance of widow during settlement of es
tate); State v. Probate Court, 72-434, 75+
700 (order allowing amendment of claim
after time for ﬁling claims in probate pro
ceodings expired) ; State v. Dist. Ct., 79-27,
8l+536 (order denying application for dis
charge in bastardy proceedings); State v.
Twin Lakes, 84-374, 87+925 (action of a

town board of review in refusing an appli
cation for tho abatement of a personal
property assessment for taxation, where the
essence of the controversy is in which of
two towns in the same county the property
should legally be listed for taxation) ; Dee
v. Wilson, 91-115, 97+647 (on order of a
probate court discharging an order upon an
executrix to show cause why the homestead
devised by the will of the testator should
not be sold to pay debts of the estate);
State v. Dist. Ct., 93-177, 100+889 (per
sonal property tax judgment).
5° Wood v. Myrick, 9-149(139); State v.
Milner, 16-55 (43) ; State v. Probate Court,

72-434, 75+’/'00; State v. Dist. Ct., 79-27,
814-536.

N State v. Dist. Ct., 79-27, 81+536.
52 State v. Weston, 23-366; State v.
Noonan, 24-124; Grinager v. Norway, 33

127, 22+174; sum v. Linton, 42-32, 43+
571; State v. Dist. ca, 44-244, 46+349;
State v. Probate Ct., 51-241, 53+463; State
v. Dist. Ct., 58-534, 60+546; State v. Pro
bate Ct., 72-434, 75+700; State v. Probate

ca, 83-58, s5+917.
53 See § 1402.

5‘ In re Wilson, 32-145. 19-+723.
-“>5 Lemont v. Dodge County, 39-385, 40+
359. See to same effect, Christlieb v. Hen
nepin County, 41-142, 42+-930; Moede V.
Stoarns County, 43-312, 45+-435; State v.
llunn, 86-301, 90+772.
-W State v. Dunn, 86-301, 904-772; Minn.
S. Co. v. Iverson, 91-30, 97+454.
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has been extended beyond what it was at common law. and is not now conﬁned

to reviewing the decisions of courts, properly so called, but may also be used in
certain cases to review the proceedings of special tribunals, boards, commissions.

and ofiicers of municipal corporations, yet reﬂection and further examination
only conﬁrm us in the opinion that, both on principle and considerations of
public policy, we are right in conﬁning the office of the writ, in the latter class
of cases, to acts that are strictly judicial, or quasi judicial, in their nature.
There is no country in which the distinction between the functions of the three
departments of government is more deﬁnitely marked out on paper than in the
United States, and yet there is none in which the courts have assumed so often
to review, in advance of actual litigation involving the question, the acts of co
ordinate branches of the government.

It has become the fashion to invoke the

courts'by direct action, or through some remedial writ, to review almost every
conceivable act, legislative, executive, or ministerial, of other departments; and

courts have been so often inclined to amplify their jurisdiction in that respect
that they have not unfrequently converted themselves into a sort of appellate
and supervisory legislative or executive body. Such a practice is calculated to
interfere with the proper exercise of the functions of executive and legislative
ofﬁcers or bodies; to obliterate the distinction between the powers and duties of
the diﬁerent departments of government; and, above all, to bring the courts
themselves into disrepute, and destroy popular respect for their decisions. It
may be very convenient to have in advance a judicial determination upon the
validity of a legislative or executive act. It would often be equally so in the
case of acts of a legislature. But we think that the courts will best subscrve
the purposes for which they are organized by conﬁning themselves strictly to
their own proper sphere of action, and not assuming to pass upon the purely
legislative or executive acts of other officers or bodies until the question prop
erly arises in actual litigation between parties.” “ The fact that a board or
ofﬁcer has, in the performance of their duties, to ascertain certain facts, and.

in doing so, to determine what the law is, does not of itself render its acts ju
dicial. That has to be done every day by public bodies and officers, in the dis
charge of purely legislative or executive acts. Neither does it render an act
judicial in its nature because it, in a general sense, affects the relator’s inter
ests in common with those of other members of the public. 'l‘o render the pro
ceedings of special tribunals, commissioners, or municipal oflicers judicial in
their nature, they must affect the rights or property of the citizen in a manner

analogous to that in which they are affected by the proceedings of courts acting
judicially. Where proceedings are judicial, if no right of appeal is given, cer
tiorari will lie, but the fact that no right of appeal is given has no bearing on
the question whether the proceedings are judicial in their nature.“ Certiorari
will not lie to review acts of municipal otlicers which are mere usurpations of
authority.

Such acts are not judicial or quasi judicial; they are not even of

ﬁcial.W The proceedings of municipal bodies are not to be considered accord
ing to the strict rules of legal procedure. If such bodies keep within their
jurisdiction their action is not to be reversed by the courts for any mere inform

alitics or irregularities such as might constitute reversible error in the proceed
ings of a court. The action of such bodies should be considered with reference
to their nature and the objects for which they are organized.“°
-71 Moede v. Stearns County. 43-312, 45+
435; State v. Duluth, 53-238, 55+118; State

v. Mclntosh, 95-243, 103+1017.
51* (lhristlicb v. Hcnnepin County, 41-142.
42+-930; State V. Clough, 64-378, 67+202;
State v. Dunn, 86-301, 90-+772; Minn. S.

(‘o. v. lverson, 91-30, 97+454; State v. Me
Intosh, 95-243, 103+10l7.

-‘>9 State

v.

St.

Paul.

34-250. 25+449-,

State v. Lamberton, 37-362, 34+336.
6" State v. Duluth, 53-238, 55+1l8.
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1398. Proceedings held judicia1—' ‘he following proceedings have been
held judicial or quasi judicial and hence reviewable in the courts by certiorari:
removal from otﬁce of ﬁre commissioners by common council for cause and

after notice and hearing; ‘“ laying out a street or highway across private prop
erty and assessing the owner’s damages therefor; making special assessments
against a man’s property to pay for improving or paving a street; assessing
damages for the destruction of buildings to prevent the spread of ﬁre; deter
mining contested election cases; ‘*2 the proceedings of town supervisors voting a
special tax levy to pay orders drawn by them on the treasurer to pay bounties
to volunteers; " the action of the state auditor in determining in what county
personalty is taxable;‘“ the action of the state auditor in relation to a sugar

bounty; ‘'5 the action of the state auditor in proceedings for the refundment
of taxes.“n
1399. Proceedings held non-judicia-l—'l‘he following proceedings have
been held administrative, legislative, or political rather than judicial, and hence
not reviewable in the courts by certiorari: restricting the sale of liquor to cer
tain parts of a city ; ‘" the action of a county board in forming a new school
district; “ the action of a county board in dividing a town and organizing a
new one out of part of its territory; “° the revocation of an auctioneer’s license
by the mayor of St. Paul ; 7° the action of a county board in designating a news
paper for otﬁcial publications; " the granting of a license by a village council
to sell intoxicating liquor; "'-’ the recanvassing of votes by a city council; " the
determination of an election contest."
1400. Held to lie—Certiorari has been held to lie to review the following
proceedings: for the erection of mill-dams and mills; 7*" condemnation pro
ceedings; " summary proceedings under a city ordinance; " order in probate
proceedings denying application for further time in which to present claims; "
proceedings to enforce the payment of taxes against realty; " action of the
district court in refusing to appoint person to examine and inspect election
ballots under Laws 1893 c. 4 § 188; ’° an order of the probate court directing
or refusing to direct payment of a claim against an estate;81 proceedings for
the punishment of criminal contempt; 5’ summary criminal proceedings before
a city justice; 8“ action of common council in removing ﬁre commissioners for
cause, after notice and hearing: “ action of state auditor in determining in
what county personalty. is taxable; 8"’ an order of the district court conﬁrming
the report of appraisers appointed to determine and award compensation for
property damaged by the construction of a dam;“ proceedings to enforce
01 State v. Duluth, 53-238, 55+118.
61' In re Wilson, 82-145, 19+723; Sher
wood v. Duluth, 40-22, 41+234; State v.
Clough, 64-378, 67+202.
B3 Scribner v. Allen, 12-l48(85) (a doubt
ful case and inconsistent with later eases).
N State v. Dunn, 86-301, 90+772.
“~’- Minn. S. Co. v. Iverson, 91-30, 97+-454.
'="- State v. Dunn, 88-444, 93+306.
"7 In re \Vilson, 32-145, l9+723.

1"? Lemont v. Dodge County, 39-385, 40+
359; Moede v. Stearns County, 43-312, 45+
435

'19 Christlieb v. Hennepin County. 41-142,
42+930.
7° State v. St. Paul, 34-230, 25+-449.

T1 Sinclair v. Winona County. 23-404.
11 State v. Lnmberton, 37-362, 34+336.
"1 Id.
74 State v. McIntosh. 95-243. 103+-1017.

T-'» Faribanlt v. Hulett, 10-30(15).
76 Minn. Central Ry. v. McNamara, 13
508(468); State v. Dist. Ct., 87-268, 91+
1111.

-

77 St. Paul v. Marvin. 16—102(91).
'18 Mass. Mut. L. Ins. Co. v. Elliot, 24
134. Aliter when application is granted,
State v. Probate Ct., 28-381, 10+209.

W Brown County v. Winona etc. Co., 38
397, 37+-949.
80 State v. Searle, 59-489. 61+553.
81 State v. Probate Ct., 51-241, 53+463.
82 State v. Leftwieh, 41-42, 42+598; State

v. Willis, 61-120, 63+169; State v. Dist. Ct..
78-464, 81+323.
83 Tierney v. Dodge, 9—166( 153).
84 State v. Duluth, 53-238, 55+118.
55 State v. Dunn, S6-301, 90+T72.

86 State v. Dist. Ct., 83-464, S6+455.
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special assessments for local improvements; " drainage proceedings; "5 action
of state auditor in proceedings for refundment of taxes;“° action of state
auditor in relation to sugar bounty;°° action of county auditor in assessing
and levying omitted taxes; ‘" order of probate court relating to compensation
of executor and attorney’s fees; " action of police board in removing a police
man."

1401. Held not to lie—It has been held that certiorari would not lie to re
view the following proceedings: proceedings of county board in altering a high
way on the relation of one not specially injured ; “ proceedings of town oﬁicers
in issuing bonds;" where the judgment in condemnation proceedings Was
formally defective and the proper remedy was to apply to the court below for a
correction; ” action of county board in forming a new school district:In dis

charge of accused in bastardy proceedings ; " action of a town board of review
in refusing an application for the abatement of a personal property assessment
for taxation, where the essence of the controversy is in which of two towns in

the same county the property should be legally listed for taxation; ” an elec
tion contest.1
1402. Scope of review—A party has a right to have considered and de

termined all questions properly presented by the record.2

In this state the

scope of review on certiorari is the same as on appeal from a ﬁnal judgment

except that non-judicial tribunals are not held to strict compliance with the
rules of legal procedure. Rulings on evidence, intermediate orders and in
structions may be considered.‘ The sufficiency of the evidence to sustain the
ﬁndings may also be considered, but the supreme court will not reverse for in

sufficiency of the evidence if there is any evidence reasonably tending to sup
port the decision of the inferior tribunal—if it furnishes any legal and sub
stantial basis for the decision.‘ Of course a reversal will be ordered if the
ﬁndings are manifestly and palpably against the preponderance of the evidence.
though there is some evidence reasonably tending to support them.“ The re
view on certiorari is restricted to questions of law appearing on the face of the
record.‘ The writ does not permit an investigation of matters outside the
record. Nor does it enable the court to give full and complete hearing to all
parties interested, and then by a proper mandate to carry its ﬁndings into
effect.1 “It has been said that the writ of certiorari brings up nothing but
the record, or the proceedings in the nature of a record, and that therefore the
court to which the return is made can only review errors apparent upon such
record or proceedings, and cannot examine the rulings of the inferior tribunal
8'! Carpenter v. St. Paul, 23-232; Dons
man v. St. Paul, 23-394, 398; State v. Dist.

Ct., 33-235. 22+625; Sherwood v. Duluth,
40-22, 41+234.

58 State v. Polk County, 87-325, 92+-216;
State v. Isanti County, 98-89, 107+730;

Heinz v. Buckham, 104-389, 116+736; State
v. Posz, 106-197, 118+1014; State V. Buck
ham, 108-8. 121+217.
'19 State v. Dunn, 88-444, 93-+306.
"0 Minn. S. Co. v. Iverson, 90-6, 95+1133;
Id., 91-30. 97+454.
"1 State v. Eberhard, 90-120, 95+1115.

92 State v. Probate Ct.. 76-132. 78+]039.
9-'1 State v. St. Paul, 81-391, 84+l27.

W (Jonklin

v.

Fillmore

County.

13-45-1

(423).
an Libby v. West St. Paul, 14-24s(1s1).
W St. Paul etc. By. v. Murphy, 19-500
(433).

"7 Lemont v. Dodge (‘ounty, 39-385. 40+

359.
98 State v. Linton. 42-32. 43+57l.

"9 State v.
1 State v.
See State v.
(‘t.. 74-177,
'-‘ Bunday

Twin Lakes, 84-374, 87+925.
Mclntosh, 95-243, 103-1-1017.
St. Paul, 25-106; State v. Dist.
77+28.
v.

Dunbar, 5-4-l4(362).

S96

Dousman v. St. Paul, 22-387; Gibson v.
Brennan, 46-92. 48-+460.
3Bunday v. Dunbar, 5-4-14(362); Minn.

(J. Ry. v. McNamara, 13—508(468).
4 De

Rochehrune

v.

Southeimer.

12-78

(42) ; State v. Duluth, 53-238, 551-118.
-'- State v. Buckham. 108-8, 121+217.

Sec

Elwell v. Goodnow, 71-383, 73+-1092.
6 State v. Dist. Ct., 83-464, 864-155.
7Bilsborrow v. Pierce, 101-271, 112+-274
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upon the admission or exclusion of evidence, or the giving or refusal of in
structions to a jury. * * * If there should be any doubt whether at com
mon law the writ of eertiorari would bring up anything except the record, we
are of the opinion that the statute gives us, as ‘the supreme judicial tribunal’
of the state, the power to issue it with an enlarged oﬂice, if not as a common-law
certiorari, strictly speaking, yet as some other writ * * * necessary to
the furtherance of justice and the execution of the laws in the nature of certi
orari, and to all intents and purposes a certiorari, with increased scope.
* * * It is only necessary to say in this case that the record, the proceed
ings in the nature of a record, the rulings of the inferior tribunal upon the ad
mission or rejection of testimony, the instructions given and refused to the
jury, with the exceptions taken, together with so much of the evidence as may
be proper to show the bearing of such rulings and instructions, and the prej
udice to the petitioner, may be brought before this court in the return to a cer
tiorari for examination and revision.” 8

If it is sought to question the suiti

ciency of the evidence to justify the ﬁndings of the inferior tribunal the return
should purport on its face or in the certificate of the oﬁicer to contain all the
evidence introduced at the trial.”
OUT OF SUPREME COURT

1403. Constitutional provision—The constitution of this state provides
that the supreme court shall have “appellate jurisdiction in all cases, both in
law and equity.” 1° - 'l‘his is held to mean that, in all judicial proceedings, the
judgment which ﬁnally determines the rights of the parties is subject to review
by the supreme court. The legislature may prescribe the mode by which a
cause is to be carried to the supreme court. either by appeal or otherwise, and

either directly from the court ﬁrst determining it, or after a rehearing before
some other court; but it cannot deprive a party of the right of appeal to the
supreme court. If no other mode is given by statute the supreme court may
assert and exercise its appellate jurisdiction by means of the writ of certiorari.11
1404. Statutory provision—'I‘he supreme court is authorized by statute to
issue writs of certiorari to all courts of inferior jurisdiction, to corporations.

and to individuals, when necessary to the execution of the laws and the further
ance of justice. It is always open for the issuance and return of such writs.
and for the hearing and determination of all matters involved therein, subject
to such regulations as it may prescribe. Any justice of the court. either in va
cation or in term, may order a writ to issue. and prescribe as to its service and
return.12
OUT OF DISTRICT COURT

1405. Statutory aut.h0rity—'l‘he district courts are authorized by statute to
issue writs of certiorari when necessary to the complete exercise of the juris
diction vested in them by law. Any judge thereof may order the issuance of
such writs. and direct as to their service and return.13
'' Gervais r. Powers. 1—45(30); Minn. C.
Ry. v. McNamara. 13—508(468); St. Paul

10 Coast. art. 6 § 2.
H Dousman v. St. Paul, 23-394. 398;

v. Marvin, 16—102(91); State v. Duluth.

Brown County v. Winona etc. Co., 38-397,

53-238. 55+118; State v. Dist. Ct., 83-464,

37+949.

86+455.
9Gibson v. Brennan, 46-92, 48+460;
State v. St. John, 47—315, 50+200.
See

12 R. L. 1905 § 72; State v. Dunn, 86-<
301. 90+772.
IBR. L. 1905 § 92; Schultz v. Talty, 71

Payson v. Everett, 12—2l6(137); State v.

16. 73+521; State v. W-illrieh, 72-165, 75!

Probate Ct.. 83-58. 85-+917.
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CERTIORARI

1406. To probate courts—'l‘he district courts of the state have jurisdiction
to issue writs of certiorari to the probate courts.H
1407. To justice courts—Prior to 1881 the district courts had no authorit_v
to issue writs of certiorari to justices of the peace.15 The practice, however.
was very common until 1879, as shown by the numerous cases in our early re
ports.“ The district court is made a court of appeal from justices of the peace.
by statute,11 pursuant to the constitution; and hence it has power to review
the judgments of justices of the peace by certiorari in cases where no appeal is
given by statute.“ The supreme court may issue the writ to a justice of the
peace."
PROCEDURE

1408. Time of application and issuance—.\pplication for a writ must be
made within sixty days after the petitioner has received notice of the proceed
ing sought to be reviewed, and the writ must be served upon the adverse party
within the sixty days.20
1409. Parties-—Parties without any joint interest cannot unite in a petition
for a writ.21 Courts will not review the action of public officers by certiorari
at the instance of private individuals who have no peculiar interest therein.22
The test of the right to certiorari, so far as parties are concerned. is whether
the person seeking the writ was a party in form or in substance. so as to be con
cluded by the determination of the matters in controversy.28
1410. Petition—A petition for a writ must show on its face that the peti
tioner has no other mode of appeal.“ It need not atiirmatively allege that the
application is made in good faith and not for the purpose of delay. If the facts
stated in the petition show a meritorious case and a prima facie right to the
writ, good faith will be presumed, in the absence of anything indicating the

contrary.“

Where there is no special occasion for the application of strict

technical rules to statements in a petition for certiorari, and in the writ issued.

and where no prejudice has resulted fron1 informalities. the writ will be liber
ally construed, and not held to the standard of deﬁniteness and precision of
formal pleadings in action at law and suits in equity.26

1411. Form of writ-To whom directed—'I‘he writ should run in the
name of the state, and be directed to the court or bod_v whose proceedings are
sought to be reversed.27 When a court has but one judge it is immaterial
whether the writ is directed to the court or the judge. but the better practice
is in all cases to direct it to the court.” It need not contain all the allegations
It is sufficient if it contains in succinct form the substance

of the petition.

14 State v. Willrich, 72-165, 75+123: State
v. Probate Ct., 83-58, 85-917.

15 Gear v. Jacobson, 26-71. 1+799.
1° Gervais v. Powers. 1-45(30); Baker \'.

United States, 1—207(1B1) ; Snow v. Hardy,
3-77(35) ; Bunday v. Dunbar, 5-444(362) ;
\Valker v. McDonald, 5-15-3(368); Tierney
v. Dodge, 9-166(153); Cunningham v. La
Crosse etc. Co., 10-299(235); De Roche
brune v. Southeimer, 12-78(42); Payson v.
Everett, 12-216(137); Craighead v. Mar

tin, 25-41; State v. Fitch, 30-532, 16+411.
11 R. L. 1905 § 90.
1‘See State v. Willrit-h. 72-165, T3-lilil.

1" State v. Haines, 58-96. 59+97ﬁ.
20 Laws 1909 c. 410. See, prior to statute.
Wood v. Myrick, 9—149(139) ; Brown Coun
ty v. Winona etc. Co., 38-397, 37+949.

31 Libby v. \\'est St. Paul, 14-2-l8(181).
22 Conklin v. Fillmore County, 13-454

(423) ; State v. Lamberton, 37-362, 34+336.
See State v. Fitch, 30-532, 16+411.
23 State v. Isanti County, 98-89, 107%-730.
24 State v. Olson, 56-210. 57+477.

'15 State v. Posz. 106-197, 1184-1014.
20 State v. Isanti County, 98-89, 107+730.
See State v. Probate Ct., 76-132, 784-1039.
2" State v. Blackduck, 107-441, 120+894
(when it is sought to review the action of a
village council in canceling a liquor license
the writ should be directed to the council
and not to the president and recorder of the
ﬁllage). See State v. Probate Ct., 67-51,
69+609, 908.
'-‘B Brown County v. Winona etc. Co., 38
1197, 37+94il.
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of the petition and clearly points out the errors complained of.29 In a civil
vase it must be indorsed by some responsible person as surety for costs.‘0
1412. Return—'1‘he return should include a formal certiﬁcate of the ofﬁcer
making the return to the eﬁect that the return contains a full transcript of the
records as required‘ by the writ. In one case the supreme court said, “we can
not consider the fragmentary and disordered sheets containing what may have
possibly been evidence on the trial, for they are not only not certiﬁed to be all
the evidence, but they are not even certiﬁed to as having been evidence at all.” 3‘
The return must contain all the evidence upon which the action of the lower
court or tribunal was predicated.“ The record as returned by the inferior
tribunal imports absolute verity and the appellate tribunal is conﬁned to the
facts disclosed by the return.38 No point made upon the evidence can be con
sidered when the whole of the evidence bearing upon the point does not appear
to be returned.“ If the return contains matters not responsive to the writ
they will be disregarded.“
1413. Burden of proof—A petitioner for a writ has the burden of proving
that he has no other mode of appeal or remedy.“
1414. Effect as a supersedeas—'I‘he writ of eertiorari operates by its own
force as a supersedeas. No bond is necessary for that effect.‘7
1415. Costs—In a civil proceeding the prevailing party is entitled to costs:
and if it appears that the writ was brought for the purpose of delay or vexation,
the court may award double costs to the prevailing party."
CHALLENGES—See Jury, 5246.
CI-IAMBERS—See Court Commissioners, 2331; District Court, 2762,
2764; Judges, 4960; Motions and Orders, 6504.

CHAMBERS OF COMMERCE-—See Exchanges.

CHAMPERTY AND MAINTENANCE
1416. What constitutes—A contract of an attorney to prosecute an action
on a contingent fee. or for compensation to be taken from the amount recov
ered, is not champertous.3D A contract by a stranger to employ an attorney and
prosecute a claim against a railway company for failing to fence its right of
way, with a stipulation that the claimant should not settle his claim without the
consent of the stranger. has been held champertous and barratrous, the same
being a part of a speculative scheme to work up many similar cases.40 It is
immaterial at what time a person became a party to such a scheme.“ A con
tract between a layman and a lawyer. by which the former undertakes and
agrees, in consideration of a division of the fees received by the latter, to hunt
'-'“ State v. Posz, 106-197. 1]8+1014.
3° Laws 1909 c. 410.
>

37 State v. Noonan. 24-124.
38 Laws 1909 c. 410.
See

3‘ Canty v. Latterner, 31-239, 17+385;
Gammons v. Johnson, 76-76. 78+1035. See

33 Gervais v. Powers. 1—45(30); Taylor
v. Bissell, 1—225(186); State v. St. John.

Hammons v. G. N. Ry., 53-249, 54-l-1108;
Alworth v. Seymour, 42-526, 44-+1030.
4° Huber v. Johnson, 68-74, 70+806; Gam

31 State v. St. John, 47-315, 50+200.

State v. Probate Ct., 79-257, 82+580.
32 Gibson v. Brennan. 46-92, 48¢-460.

47-315. 50+200. See also Dousman v. St.
Paul. 22-387.
34 State v. Grafhnuller. 26-6, 46+-l45.
-25 De Rochcbrune v. Southeimer. 12-7“

(42).
36 State v. Olson, 56-210. 5T+47T.

Anderson v. Itasca L. Co., 86-480, 91+12;

mons v. Johnson, 69-488, 72+563; Gam
mons v. Johnson, 76-76. 78+1035; Gammons

v. Gulbranson, 78-21, 80+779; Gammons v.
Honerud, 82-264, 84+911.
*1 Gammons v. Gulbrauson, 78 -21, 80+779.
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up and bring to the attorney persons having causes of action against railway
com anies for personal injuries. is contrary to public policy and void.‘2
1 '7. Who may object—A defendant cannot avail himself of a champer
tous contract by the plaintiff, either as a defence, or by bringing it to the at
tention of the court and seeming a dismissal of the action.“

CHANCERY COURTS—See Equity.
CHANGE OF VENUE—Sce (‘riminal Law, 2422, 2439; Justices of the
Peace, 5292; Venue.
CHARACTER—See Criminal Law, 2458; Evidence, 3242; Libel and
Slander, 5501.
CHARGE-—See Criminal Law. 2479; Trial, 9781-9800.
CHARITABLE TRUST—See (‘-harities: 'l‘rusts.

CHARITIES
(‘toss-Rcfcreliccs
See Banks. 806; Perpetuitics; Trusts: Wills.

1418. Deﬁnition—.-\ charity is a gift or trust for promoting the welfare ol
the community, or of mankind at large. or some indeﬁnite part of it. Its bene
ﬁts need not be limited to the poor. It includes gifts or trusts for the benefit
of hospitals, schools. churches. and libraries. The term is exceedingly compre
hensive. It includes charitable institutions--foundations for the relief of a
certain class of persons by aims. education, or care.H
1419. Charitable trusts—Cy-prcs—l<lx(-cpt as cxprcs.~'l_\' authorized chari
table trusts and uses are abolished by statute.‘-"

In this state charitable trusts

are no exception to the general rule requiring the terms of a trust and the bene
ﬁciaries to be certain, or capable of being made ccrtain.“‘ The common-law
doctrine of cy-pres, as applied to charitable trusts. does not prevail in this
state."

1420. Certainty of devisee-.-\ (ll-vi:-‘c of realty describing the devisees only
as “those members of the ‘Society of the Most Precious Blood,’ who are under
my control, and subject to my authority. at the time of my death,” is void, be

cause not pointing out with sufficient certainty the persons who are to take.‘8
1421. Diversion of gift—Dissolution of corporation—A corporation or
ganized under the provisions of C. S. 1894 c. 34 tit. 33. has no power to divert a

gift from the specific purpose dc.<ignated by the donor, without his consent.
When such corporation declines to carry out the purpose or object of a gift or‘
money as impressed upon such gift when made, declines to use the money for

the purpose for which it was donated, and by decree of a court voluntarily (lis
solves and terminates its corporate existence. the amount of the gift reverts to
the donor. It is not to be distributed among the members of the organiza
tion.“
"~‘ Holland v. Sheehan, 108-362, 122-1.
“ Isherwood v. Jenkins, 87-388, 92+230.
44 State v. Board of Control, 85-165. 88533. See 20 Harv. L. Rev. 67.
4-5 See § 9878.

4" Little v. Vilillford, 31-173, 17+282; Atwater v. Russell, 49-57. 51+629; Lane v.
Eaton. 69-141. 7l+l0Il1; Kahle v. Evan-

gclicul L. J. Synod. 81-7, 83+460; Shana
han v. Kelly, 88-202. 92+948; Owatonna v.
Rosebroek, 88-318, 92+]12‘.2; Watkins v.
Bigelow, 93-210. 221. 100+-1104.
4" Lane v. Eaton, 69-141. 71+1031.

43 Society M. P. B. v. “oil, 51-277, 53+
648.
4“ (‘one \'. V\'old. S5-302. S8+977.
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1422. Powers of charitable corporations—Laws 1895 c. 158, relating to
the organization of corporations to administer and furnish relief and charity
for the worthy poor, does not authorize such a corporation to take property by
gift, to hold in trust for purposes not otherwise authorized by law. It does,
however, authorize the corporation to take as owner, by gift, any property, sub
ject to such conditions and limitations as are not inconsistent with its corporate
purposes, as the donor may impose!’0
1423. Gifts in trust—Absolute gifts—An absolute gift is one where not
only the legal title, but the beneﬁcial ownership as well, is vested in the donce.
A gift in trust is one where the subject of the gift if transferred to the donee,
not for the purpose of vesting both the legal and beneﬁcial ownership of the
subject in the donee, but that it may be held and applied to certain uses for a
third party—the beneﬁciary. A gift by deed, devise, or bequest to an existing
corporation, or to one to be thereafter organized within the time limited by law.
with directions or conditions as to the use or management of the subject-matter
of the gift which are reasonablyconsistent with the corporate purposes of the
donee, is not a gift in trust, but an absolute one to the corporation, within the
meaning of our statute of uses and trusts.“1
CHARTER—See t'orporations, 1992; Municipal Corporations, 6522; Rail
roads, 8089.
CHATTEL INTERESTS—See Estates, 3158.
B0 Watkins v. Bigelow, 93-210, 100+1104.
M Watkins v. Bigelow, 93-210, 100+1104.
Sce Little v. Willford, 31-173, 17+282; At~
water V. Russell, 49-22, 51+624; Lane v.
Eaton, 69-141, 71+1031; Kahle v. Evan-

gelical L. J. Synod, 81-7, 83+460; Cone v.
Wold, 85-302, 88+977 ; Shanahan v. Kelly,
88-202, 92+948; Owatonna v. Rosebrock,
88-318, 92+1122; Appleby v. Appleby, 100—
408, 111+305.

CHATTEL MORTGAGES
IN GENERAL
Deﬁnition and nature, 1424.
Held chattel mortgages, 1425.
Held not chattel mortgages, 1426.
What may be mortgaged, 1427.
Merger, 1428.
Subrogation, 1429,

PERI-‘ORM.-\.\'CE
Payment—-Discharge—Release, 1456.
Tender, 1457.

Default—Breach of condition—Forfeiture,
1458.

FORECLOSURE
Power of sale—Cumnlative remedy. 1459.
Foreclosure by statutory sale, 1460.
Foreclosure by action, 1461.

PARTIES
In general, 14 30.

Effect of valid foreclosure, 1462.

FORM AND EXECUTION
Form—-Execution—Acknowledgment, 1431.
DESCRIPTION OF THE PROPERTY
MORTGAGED

l£ﬂ'ect of void foreclosure. 1463.
ASSIGNMENT
Assignment of note, 1464.
Assignment of mortgage, 1465.

In general, 1432.

REMEDIES
Parol evidence to identify property, 1433.
1)es('ripl;i0IlS held snﬁcient, 1434.
Descriptions held insuﬁicient, 1435.

Election of remedies, 1466.
Intervention, 1467.

Injunction, 1468.
Receiver, 1469.

CONSIDERATION
In general, 1436.

(‘omlitiou

STIPULATIONS
against removal or

(larnishmcnt. 1470.
Attachment and execution, 1471.

disposal,

Reformation, 1472.
Marshaling assets and securities, 1473.
Action for conversion by mortgagor against
mortgagee, 1474.

1437.

(‘ovenant against incumbrances, 1438.
Insecurity clanse—Taking possession, 1439.
FILING AND PRIORITIES
\\'hut must be ﬁled, 1440.
\‘\'hat constitutes ﬁling—Indexing, 1441.
Renewals, 1442.

Action for conversion by mortgagee against
mortgagor, 1475.
Action for conversion by mortgagee against
purchaser from mortgagor, 1476.
Action for conversion by mortgagor against
stranger, 1477.
Action for conversion by mortgagee against
stranger, 1478.

Place of ﬁling, 1443.
Effect of delay in ﬁling, 1444.
Effect of ﬁling. 1445.
Effect of not ﬁling, 1446.
Who may object to want of ﬁling, 1447.
Priority among mortgages as affected by
ﬁling, 1448.
Conﬂict with other liens, 1449.
What is good faith—Evidence, 1450.
Burden of proving good faith, 1451.
Burden of proving change of possession,

Action of replevin by mortgagee against
mortgagor, 1479.

Action of repleﬁn by mortgagee against
purchaser from mortgagor, 1480.
Action of replevin by mortgagor against
mortgagee, 1481.
Action of replevin by mortgagee or his

grantee against stranger, 1482.
Action of replevin by one mortgagee
against another, 1483.

Action for trespass by mortgagor against

1452.
mortgagee, 1484.

Action for purchase price on sale by mort—
RIGHTS

OF THE PARTIES IN
GENERAL
Right of redemption before sale, 1453.
Rights of mortgagor, 1454.

Rights of mortgagee, 1455.

gagor. 1485.

CRIMES
Selling. removing, or concealing mortgaged
property. 1486.

Cross-References
See Conﬂict of Laws, 1537; Execution, 3509; Fraudulent (‘onvc_vances, 3884; Pledge;
S.-I Ice, 8648.
IN GENERAL

1424. Deﬁnition and nature—A chattel mortgage is 11 transfer of the title
10 pvr.<011:1l property as security for the payment of a debt or the performance

'
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of some other obligation.52 A right of redemption in the mortgagor is an es
sential element of a mortgage.“ A transfer is not a mortgage if the entire
property passes.“ A mortgage is unlike a conditional sale in that the title
passes,“ and unlike a pledge or common-law lien in that the title and not the
possession is transferred and constitutes the security.‘56
1425. Held chattel mortgages—A farm contract;“7 a bill of sale of a

piano, absolute on its face; 5” a bill of sale of a stock of goods by a ﬁrm executed
to one or more, but not to all, of their creditors, to secure their claims, reserving

to the firm a right of redemption; ‘*9 a clause in a lease of realty reserving to
the lessor a lien for the rent on the goods and chattels of the lessee placed on
the demised premises; M a contract of sale whereby the vendor was given a right
to possession upon a failure to pay the purchase price and to remove and sell
the chattel and pay the balance to the vendee ; ‘“ a written instrument for the
sale of standing timber, to be severed and carried away from the land and man
ufactured into lumber by the vendee, in which it was provided that the title to
the timber and its manufactured products should remain in the vendor until
the entire purchase price was paid and for a release from time to time of the
vendor’s claim upon blocks of at least one million feet of the lumber, upon par
tial payments being made; "2 a seed-grain contract; ‘*3 a lease with a “chattel
mortgage clause” as security for the Performance of the covenants of the lease.“
1426. Held not chattel mortgages—A bill of sale transferring the entire
property to the vendee without reserving any right of redemption or other inter
est in the vendor, the vendee promising to sell the property and out of the pro
ceeds to satisfy a debt owing to him by the vendor and to pay over to the latter
any balance; °“ a clause in a lease “that said lessor shall at all times have a ﬁrst
lien upon all buildings for any unpaid rental or taxes ;” “ a seed-grain note; °’ a
conditional sale with title in vendor untilpayment of purchase price; " a con
tract in relation to horses in a livery-stable.“
1427. What may be mortgaged—Crops to be grown may be mortgaged "’
and it is unnecessary that the mortgagor own or be in possession of the land."
But crops cannot ordinarily be mortgaged beyond the next season.72 A mort
gage on crops to be grown in the future gives the mortgagee no interest in or

lien on the land.

It attaches as a lien only on the interest which the mortgagor

52 Merrill v. Ressler, 37-82, 33+117;
Brunswick v. Brackett, 37-58, 33+214;
Scoﬁeld v. Nat. El. Co., 64-527, 67+645.
63 Dyson v. St. Paul Nat. Bank, 74-439,
77+236.
54 Camp v. Thompson, 25-175; Butler v.
White, 25-432.
bl" Keystone Mfg. Co. v. Cassellius, 74-115,
76+1028.
-'-6 Combs v. Tuchelt, 24-423; Merrill v.

Ressler, 37-82, 33+117; Mahoney v. Hale,
66-463, 69+334.
5'lVV1'igl1t; v. Larson, 51-321, 53+712;
Strangeway v. Eisenman. 68-395, 71+617;
Anderson v. Liston, 69-82, 72+52; McNeal
v. Rider, 79-153, 81+830; Ward v. Rippe,
93-36, 100+386; Rector v. Anderson, 96

_ 123, 104+884; Agne v. Skewis, 98-32, 101+
415.
946.

See Prouty v. Barlow, 74-130, 76+

58 Armstrong v. Freimuth, 73-94. SOLR62.
5” Dyson v. St. Paul Nat. Bank, 74-439,
77+236.

‘*0 Merrill v. Ressler, 37-82, 33+117.
“I Berlin M. Works v. Security T. Co., 60

161, 61+1131.

See Fletcher v. Lazier, 58

326, 59+-1040.

62 Clark v. Richards, 68-282, 71+389.
0'3 Minn. L. 0. Co. v. Maginnis, 32-193,
20+85.
M Ludlum v. Rothschild. 41-218, 43+137.
65 Camp v. Thompson, 25-175; Butler v.
White, 25-432. See Dyson v. St. Paul Nat.
Bank, 74-439, 77+236; Pound v. Pound, 64

428, 67+200.
M Caplis v. Am. etc. Co., 60-376, 62+440.
6'! \Vallace v. Palmer, 36-126, 30+445.
68 Keystone Mfg. Co. v. Cassellius, 74-115.
76+1028.
W Qualy v. Johnson, 80-408, 83+393.
7° Minn. L. 0. Co. v. Maginnis, 32-193,
20+85; Miller v. McCormick. 35-399, 29+
52; Simmons v. Anderson, 44-487, 47+52;
Wood v. Mp1s. etc. Co., 48-404, 51+378;

Wright v. Larson, 51-321, 53+712.

See

Prentice v. Nutter, 25-484.
71 Hogan v. Atlantic El. Co., 66-344, 69+].

'12 R. L. 1905 § 3475; Piano Mfg. Co. v.
Hallberg. 61-'28, 63+1114; Ward v. Rippc.
93-36, 100-+386.
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may have in the crops when they come into being." An undivided fraction of
a crop to be grown may be mortgaged.H A growing crop "' or an undivided
fraction thereof may be mortgaged.“ Property to be subsequently acquired
may be mortgaged." Buildings on leased premises may be mortgaged.'rs A
chattel mortgage is void, at least against creditors without actual notice, Which
purports to assign, to secure a specified debt, all the future earnings of a thresh
ing machine, therein described, also of any other threshing machine operated
by the mortgagor, and of the crew, including men and teams, operating them.
which may accrue for threshing during the then ensuing two years within three
designated townships."’
1428. Merger—Where a party held a mortgage to secure a note, and also had
a right to take possession as equitable assignee of another note, it was held that
there was no mergcr.""

A purchaser who takes a bill of sale from both mort

gagor and mortgagee acquires a title discharged of the mortgage.‘1
1429. Subrogation—A surety who pays a debt secured by a mortgage is en
titled to he subrogatcd to the rights of the mortgage'e, though he holds a mort
gage on the same property for another debt."
PA RTIES

1430. In general—.\ mortgage may be taken in the name of a ﬁrm." A
mortgage taken in the name of an agent may be enforced by the agent or the
principal.“ One may enforce a mortgage in his own name though a third
party has an interest in it.“ An equitable owner may foreclose in the name of
the legal owner.“I A wife must join in a mortgage of exempt property," ex
cept in the case of a purchase-money mortgage." An infant may disatiirm his
mortgage at any time during infancy or within a reasonable time thereafter.“
One tenant in common may mortgage his interest.’0 A tenant cultivating a
farm under a contract by which he is entitled to one-half the crops raised may,
before a division of the crops is had, mortgage his interest therein; subject,
however, to all rights of the landlord as fixed by the terms of the tenancy."
FORM AND EXECUTION

1431. Form—Execution—Acknowledgment—No formal words of trans
fer and no particular. form of instrument are necessary. Even though terms
are used which would imply something else, yet, if it is apparent that a mort
gage was intended, the court will so construe it.“2
13 Simmons v. Anderson, 44-487, 47+52;

.\IcMahan v. Lundin, 57-84, 58+827; Chris
tianson v. Nelson, 76-36, 78+-875, 79+647.
H Fitzpatrick v. Hanson, 55-195, 56+814;

.\‘[cRae v. O’Hara, 62-143, 64-+146; Elling
hoe v. Brakken, 36-156, 30-+659.
Tb Strolberg v. Brandenberg, 39-348, 40+

356; (‘Jose v. Hodges. 44-204, 46+335.
‘H! Potts v. Nowell, 22-561; Melin v. Rey
nolds, 32-52, 19+81.
'11 Montgomery v. Chase, 30-132, 14+586;
Ludlum v. Rothschild, 41-218, 43+137; Am

huchl v. Matthews, 41-537, 43+477; Hogan
v. Atlantic El. Co., 66-344, 69+1.

18 Smith v. Park, 31-70, 16+490.
'19 Dyer v. Schneider, 106-271. 118+l011.

See Baylor v. Butterfass, 82-21, 841-640.

10 'l‘orp v. Gulseth, 37-135, s3+550.
-‘*1 Bangs v. Friezen, 36-423, 32+173.
"'1 'l‘orp v. Gulseth, 37-135, 33-l-550.

l’arol evidence is admis

SZ Kellogg v. Olson, 34-103, 24+364.

See

Lundbcrg v. N. W. E]. Co., 42-37, 43+685.

8' Close v. Hodges, 44-204, 46+335.
$5 Lundberg v. N. W. El. Co., 42-37, 43+
685.

8" Carpenter v. Artisans’ S. Bank, 44
521, 4T+l5(l.

81R. L. 1905 § 3465.
8" Barker

v.

Kelderhouse.

8-207(178);

Strickland v. Minn. T. F. Co., 77-210, 79+
674.

‘'1' Miller v. Smith, 26-248, 2+942; Cogley
v. Cushman, 16-39’/(354). See Lake v.
Lund, 92-280, 99+884.
W MeNcul v. Rider, 79-153, 81+830.

"1 Denisou v. Sawyer, 95-417, 104+305.
‘J2 Merrill v. Ressler, 37-82, 33+-117. See
Hargreaves v. Reese, 66-434, 69+223 (evi
deuce of execution and delivery held insuf
ﬁcicnt).
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sible to prove that an absolute bill of sale was intended as a mortgage.“ To
constitute an executed mortgage some speciﬁc property must be appropriated.
Until this is done the contract is merely executory and no property passes to the
mortgagee.“ If the property is exempt a wife must join in the execution,"
except in the case of a purchase-money mortgage.“ If a mortgage is executed
according to the law of a sister state where the property is situated it is valid
here." Mortgages executed on the same day are presumed to have been exe
cuted contemporaneously.W A return of the mortgage for attestation does not
constitute a rescission.” No acknowledgment is necessary as between the par
ties ‘ or as to subsequent purchasers or mortgagees with notice.2 Formal de
fects and clerical errors in an acknowledgment are not fatal,3 but the want of a
notary’s seal is.‘ The fact that the acknowledgment was taken before a person
disqualiﬁed by interest does not prevent the mortgage from being ﬁled and
operating as constructive notice.5 A mortgage cannot be ﬁled without an ac
knowledgment.“ An acknowledgment of a mortgage before a justice of the
peace in North Dakota, without the certiﬁcate of the clerk of court required
by the laws of that state, has been held not to entitle the mortgage to record
here."
DESCRIPTION OF THE PROPERTY MORTGAGED

1432. In genera1—It is a general principle of law, applicable alike to sales.
mortgages, and pledges, that the contract becomes executed only by specifying
the goods to which it is to attach; or, in legal phrase, by the appropriation of
the speciﬁc goods to the contract. Until this is done the contract is executory,
and the property does not pass.‘ As to strangers a description which will en
able them to identify the property, aided by inquiries which the mortgage indi
<-ates, is suﬂicient.” As to the parties, their privies, and persons with notice, less
deﬁniteness of description is required.“ Taking possession cures a defective
description.‘1 The maxim, falsa demonstratio non nocet, is applicable.12 But
a false item of description which not unreasonably misleads a third party is
fatal.13 That distinguishing marks may become obliterated or changed does
not make bad a description which was good when given.“ Bad spelling does
93 Jones v. Rahilly, 16-320(283); Pound
v. Pound, 64-428, 67+200.
"4 Fishbaek v. Van Dusen, 33-111, 22+

6 Hargreaves v. Reese, 66-434, 69+223.
T Tweto v. Horton, 90-451, 97+128.
*Fishback v. Van Dusen, 33-111, 122,
22+244.

244.
8-207(178);

9Tolbert v. Horton, 33-104, 22+126;
Htrolberg v. Brandenberg, 39-348, 40+356;

Strickland v. Minn. T. F. 00., 77-210, 79+

First Nat. Bank v. Hendrickson, 61-293,

674.

63+725; Schneider v. Anderson, 77-124,

95 R. L. 1905 § 3465.
96 Barker

v.

Kelderhouse,

9'! Keenan v. Stimson, 32-377, 20+364.
See Ames v. Benjamin, 74-335, 77+-230;

Nichols v. Minn. T. M. Co., 70-528, 73+
415; Hargreaves v. Reese, 66-434, 69+223.
98 Sheldon v. Brown, 72-496, 75+709.
See § 1448.
W Berlin M. Works v. Security T. Co., 60
161, 61+1131.
1 Bank of Benson v. Hove, 45-40, 47+449.
1 St. Paul etc. Co. v. Berkey, 52-497, 55+

79+603; Barrett v. Magner, 105-118, 117+
245.

'0 Tolbert
Adamson

v.
v.

Horton, 33-104,
Petersen,

35-529,

22+126;
29+321;

Boanpre v. Dwyer, 43-485, 45+1094; Clarke
v. Nat. Citizens’ Bank, 74-58. 76+965,
1125.
ll Clarke v. Nat. Citizens’ Bank, 74-58,
76+965, 1125. See First Nat. Bank v.

Evans v. Smith, 43-59, 44+880; Rodes v.

Hendrickson, 61-293, 63+-725.
1'-’ Tolbert v. Horton, 33-104, 22+126;
Adamson V. Petersen, 35-529, 29+-321;
Adamson v. Fagan, 44-489, 47+56.

St. Anthony etc. Co., 49-370, 52+27.
4Thompson v. Scheid, 39-102, 38+80l.
See Evans v. Smith, 43-59, 44+880.
5 Bank of Benson v. Hove, 45-40, 47+449.

61-293, 63+725; Adamson v. Fagan, 44
489, 47+56.
H Adamson v. Horton, 42-161, 43+849.

60.

-‘Brunswick v. Brackett, 37-58, 33+-214;

H See First Nat. Bank v. Hendrickson,
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not vitiate." Property to be subsequently acquired must be described with
the same certainty as other property.10 The description must be construed as
a whole.H What property is included in a description is a question of fact.“
1433. Parol evidence to identify property—As to the parties and others
charged with notice, parol evidence is admissible of the relations of the parties,
the situation of the property, and other surrounding circumstances, to show
what was intended to be conveyed.

The mortgage is to be interpreted in the

light of the facts known to the parties at the time of its execution." Though
such evidence is admissible to apply the description in the mortgage to the
property claimed to be mortgaged, the description in the mortgage must be
suliicient for such purpose.20 The mortgage cannot be changed, or its legal
effect altered, by any parol agreement or understanding between the parties at
the time of its execution. Intention to include subsequently acquired property
cannot be shown by parol.“ Evidence to identify the property is admissible
as to strangers.“

The burden rests on the party claiming under the mortgage

to introduce evidence to connect the property claimed with the description in
the mortgage.“
1434. Descriptions held suﬂicient—Cases are cited below holding various
descriptions sufficient.“
15 Strolberg v. Brandenberg, 39-348, 40+

with an error as to the place in such city) ;

356.

Strolberg v. Brandenberg, 39-348, 40+356

‘°Ludlnm v. Rothschild, 41-218, 43+137;
Wood v. Mp1s. etc. Co., 48-404, 51+378.
1'' Beaupre v. Dwyer, 43-485, 45+1094.
18 Schneider v. Anderson, 77-124, 79+603;

(“all that certain personal property de
scribed as follows, to wit: the N. W. 1/1
of N. W. 1,/3 and S. W. 5/4 of N. W. )4, in

21 Montgomery v. Chase, 30-132, 14+586.

section 11, township number one hundred
and thirty-four (134) north, of range
thirty-eight (38), eightie, (39) ackers in
crop, 33 ackers in whead and (6) ackers
ods”); Lndlnm v. Rothschild, 41-218, 43+
137 (“all the ﬁxtures and furniture of the
lessee which are now or may at any time
hereafter be in the demised premises”);

H Eddy v. Caldwell, 7-225(166); Wood v.

Adamson v. Horton, 42-161, 43+849 (“one

Tolbert v. Horton, 33-104, 221-126; Miller

v. Adamson, 45-99, 474452; Butts v. N. W.
etc. Co., 43-56, 44+879.
19 Beaupre v. Dwyer, 43-485, 45+1094;
Adamson v. Petersen, 35-529, 29+321.
2° Wood v. Mpls. etc 00., 48-404, 51+378.

Mp1s. etc. Co., 48-404, 51+378; Schneider

dark wood chamber suit, (three pieces);

v. Anderson, 77-124, 79+603.

one red center table,” etc., “now in their

Butts v. N. W. etc. Co., 43-56, 44+879;
Game v. Whaley, 43-234, 45+228; Gorham

possession in the city of Minneapolis, in
the county of Hennepin and state of Min
nesota"); Beaupre v. Dwyer, 43-485, 45+

v. Summers, 25-81.
24 Eddy v. Caldwell, 7-225(166)

machinery

'18 Kellogg v. Anderson, 40-207, 41+1045;

1094 (“the engines and boilers and ﬁxed
(“ten

horses in the possession of the mort
gagor”); Potts v. Newell, 22-561 (“all
the right, title and interest of the said
Louis Gauthier in and to that certain crop
of wheat raised upon the land of the said
Gauthier, situated in the town of Egan,
county of Dakato, and state of Minnesota,
by one Robert O’Neil, during the year
1875")‘, Minor v. Sheehan, 30-419, 15+
687 (“125 acres of wheat, more or less,

growing on the south half” of a speciﬁed
government. subdivision); Melin v. Rey
nolds, 32—52, 19+81 (“one half of all the
crops growing” on certain described
lands); Tolbert v. Horton, 33-104, 22+126
(a description of horses as in the posses

sion of the mortgagor in a speciﬁed city
and county, with a slight error as to age) ;
Adnmson v. Petersen, 35-529, 29+321

(a

description of property as in the posses
sion of the mortgagor in a speciﬁed city.

appurtenant

to

said

build

ing”); Close v. Hodges, 44-204, 464335

(“all the crops now growing on the north
east 1/; 17-106-44, in Pipestone county.
Minn. consisting of 57 acres of wheat, and
15 acres of oats, and 5 acres of corn, and

8 acres of ﬂax; all the said property being
now in the possession of said ﬁrst party in
the town of Burke, county of Pipestone,
and state aforesaid”) ; Adamson v. Pagan,
-14-489, 47+-56 (“one grey horse six years
old, weighs 1400 pounds” when in fact the
horse was white); Wright v. Larson, 51
321, 53+’/'12 (“one half interest -in all

crops of every name, nature and descrip
tion, consisting of 155 acres or more of
wheat which have been or shall be here

after sown, grown, planted, cultivated, or
harvested during the year 1890” on cer
tain descrihed land); Schneider v. Ander
son. 77—124, 794603 (a description of live
stock as then in the possession of tho
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1435. Descriptions held insufﬁcient—(‘ascs are cited below holding vari
ous descriptions insuflicient.“
CONSIDERATION

1436. In general-A consideration is essential and the mortgagor may show
the want of it against the mortgagee.26

But a partial failure of consideration

is no defence to an action of replevin by the mortgagee after default.27 The
debt secured need not he owed the mortgagee.28 A pre-existing debt is a suffi
cient consideration, at least, against the mortgagor and his assigns."

A mort

gage may be given to secure future advances,30 or for more than the amount
due.81 Parol evidence is admissible to show the amount and nature of con
sideration,” even against ereditors.35 A usurious consideration renders the
mortgage void.“ The debt secured is presumed to be bona tide.“ The fact
that the debt secured is not correctly described does not alone render the mort
gage fraudulent as to creditors.““
ST IPULATI ON S

1437. Condition against removal or disposa1—Exeeuting a second mort
gage is not a breach of the condition.37 Taking the property out of the state
for any purpose is a breach.88 Taking possession for a breach of this condition
is not declaring a forfeiture arbitrarily or without just cause within the mean
ing of the statute.’‘‘’
1438. Covenant against incumbrances-—An exception in a covenant
against incumbranees does not estop the mortgagee from questioning the va
lidity of the excepted incu1nbrance.*°
1439. Insecurity clause-Taking possession—Prior to Laws 1879 c. 65
§ 2, it was held that the usual insecurity clause in a mortgage authorized the

mortgagee to take possession whenever he chose, regardless of whether or not he
had reasonable grounds for considering himself insecure.“ Under the present
statute he must have reasonable grounds for his belief, based on facts.‘2 The
mere fact of the giving of a second mortgage is not a sufficient ground,“ nor is
mortgagor in a. speciﬁed town); Barrett v.

1131; Gaertner v. Western El. Co., 104

Magner, 105-118, 117+245 (a description
of several horses as of certain ages and
weights and in the possession of the mort
gagor, but not specifying the place of pos

467, 116+945.
30 Berry v. O’Connor, 33-29, 21+840; An

derson v. Liston, 69-82, 72+52.
31 Heim v. Chapel, 62-338, 64-+825; Berry

session).

v. O’Connor,

25 Wood v. Mpls. etc. Co., 48-404, 51+378
(a description of forty acres of wheat, to
be grown on a quarter section described,
without specifying which forty of the
quarter, there being seventy-ﬁve acres of

Bean, 51-546, 53+871.

the quarter sown. See Prentice v. Nutter,
25-484); First Nat. Bank v. Hendrickson,

61-293, 63l-725 (a description of crops to
be raised on a speciﬁed government sub
division with an error as to the range, the
mortgagor not living on the land and de
scribing himself in the mortgage as living
in a neighboring village).

33-29,

21+840;

Hanson v.

32 Harrington v. Samples, 36-200, 30+671.

33 Minor v. Sheehan, 30-419, 15+687.
3* Ward v. Anderberg, 31-304, 17+630;
Wetherell v. Stewart, 35-496, 29+196.
-‘*5 Aretz v. Kloos, 89-432, 95+216, 769.
3“ Berry v, O’Connor, 33-29, 21+840.
37 Donovan v. Sell, 64-212, 66+722.

38 King v. Wright, 36-128, 30+448.
-'19 Plano Mfg. Co. v. Hallberg, 61-528,

63+1114.
4“ O'Brien v. Findeisen, 48-213, 50+1035.
41 Deal v. Osborne, 42-102, 43+835.

See

2" Bickford v. Johnson, 36-123, 30+439.
2'‘ Gates v. Smith, 2-30(21).

Braley v. Byrnes, 21-482; Boiee v. Boiee,
27-371, 7+687.

28 Foster v. Berkey, 8-351(310).

42 R. L. 1905 § 3468; Deal v. Osborne, 42
102, 43+S35; Nash v. Larson, 80-458, 83+

29 Close v. Hodges, 44-204, 46+335; Mul

len v. Noonan, 44-541, 47+164; Berlin M.
Works

v.

Security

—-20

T.

Co.,

60-161,

61+

451. See Cushing v. Seymour, 30-301, 15+
249.
43 Donovan v. Sell. 64-212, 66+722.
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the mere fact that an officer levying on the interest of the mortgagor removes
the mortgaged property to the county seat.“ Whether reasonable grounds ex
ist is a question for the jury, unless the evidence is conclusive.“ Laws 1879
e. 65 § 2 was not retroactive.“
FILING AND PRIORITIES

1440. What must be ﬁled—All forms of chattel mortgages, including those
of an equitable nature, must be ﬁled.‘T A real estate mortgage covering “ﬁx
tures” need not be ﬁled as a chattel mortgage.“1
1441. What constitutes ﬁling—Indexing—Under G. S. 1878 c. 39 it was
held that a mortgage was ﬁled when it was delivered to and received and kept
by the proper oﬁicer for the purpose of ﬁling," and that indexing was not es
sential."0 The statute _has been amended in this regard.M
14-42. Renewals-—Under the present law a mortgage once ﬁled operates as
notice for six years without any renewal or re-ﬁling.“2

Formerly there were

statutes requiring periodical renewals.58
1443. Place or ﬁling—'1‘he statute is applicable to mortgages of crops ‘to be
grown.“ A village is not a part of a township for purposes of ﬁling,“ but a
borough is.“ Under G. S. 1878 c. 39 a copy of the mortgage had to be ﬁled
where the mortgagor resided, if the property was situated elsewhere."

Chat

tels are presumed to be situated at the owner’s residence.Ga It is probable that
ﬁling is necessary only where the property is given a ﬁxed situs." Mortgages
ﬁled in a sister state need not be ﬁled here upon a removal of the property.“0
Evidence that property was located where the mortgage was ﬁled held sulﬁ
cient.“ A party claiming under a mortgage must prove that the mortgagor
resided where the mortgage was ﬁled. A recital in the mortgage as to the
residence of the mortgagor is not evidence against a subsequent mortgagee or
purchaser.M A ﬁrst chattel mortgage upon certain property contained the
declaration that the mortgagor resided in a certain township and county, and
a second mortgage upon the same property contained a similar declaration. It
was held, in an action by the ﬁrst mortgagee, or his assigns, as against the
second mortgagee, for the possession of the property, that such declaration as

to the place of residence constituted prima facie evidence of the fact of such
residence.“3
1444. Effect of delay in ﬁling—A delay in ﬁling is not fatal. If a mort
gage is filed, or the mortgagee takes actual possession, before any other right or
H Galdc v. Forsyth, 72-248, 754-219.
45 Nash v. Larson, 80-458, 83+451.
_46 Boice v. Boice, 27-371, 7+6S7.
4'' Miller v. McCormick, 35-399, 29+52;
Merrill v. Ressler, 37-82, 33+117; Wright

v. Larson, 51-321, 53+712; Clark v. Rich
ards, 68-282, 71+389.
48 See Farmers’ L. & T. Co. v. Mpls. E.
& M. Works, 35-543, 29+349.
4° Appleton M. Co. v. Warder, 42-117, 43+
791.
5° Gorham v. Summers, 25-81.

~'-‘ Miller v. McCormick, 35-399, 29+52.
"1 Minn. Agr. Co. v. N. W. E]. Co., 58
536, 60+671. See Moriarty v. Gullickson,
22-39 (overruled by statute).

5" Bannon v. Bowler, 34-416, 26+237.
5'7 Lundberg v. N. W. E]. Co., 42-37, 43+
685; Nickerson v. Wells, 71-230, 73+959,
74+891.

-'-B Horton v. Williams, 21-187. See Nick
erson v. Wells, 71-230, 73+959, 74+891.
-'59 Sheldon v. Brown, 72-496, 751-709.
60 Keenan

v.

Stimson, 32-377,

20+364;

51 R. L. 1905 § 3464.

Strickland v. Minn. T. F. Co., 77-210, 79+

52 Id.

674.

58 See Foster v. Berkey, 8-351(310); Mc
Carthy v. Grace, 23-182; Edson v. Newcll,
14—228(167); Game v. Vt/haley, 43-234,

45+228; Camp v. Murphy, 68-378, 71+].

M Reiﬁ’ v. Bakken, 36-333, 31+348.
62 Nickerson v. Wells, 71-230, 73+959, 74+
891.
as Twcto v. Horton, 90-451, 97+]28.
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lien attaches, it is good against everybody, if it was previously good between the
parties.“
1445. Effect of ﬁling—-Filing has the same effect as a taking of possession
by the 1no1-tgagee.“ It operates as notice to all persons of the existence and
terms of the mortgage.“ But when a mortgage is given for future advances,
the ﬁling of a second mortgage is not constructive notice to the ﬁrst mort

gagee.M When a mortgage is duly ﬁled the retention of possession by the
mortgagor only makes the mortgage prima facie fraudulent.“ It is unneces
sary for the mortgagee to take possession after default to make the ﬁling effect
ual as notice. The force of the ﬁling as notice is not dependent on there being
no default.“ Under G. S. 1894 § 4131 the ﬁling operated as notice for only
two years. The force of the ﬁling as notice is not aﬂected by the chattel sub
Fequently being attached to realty.'m The ﬁling of a chattel mortgage on a
growing crop of grain continues to be constructive notice to all the world,
though the grain is threshed and removed from the land on which it was
raised.71

A written lease of a building, described therein, contained a chattel

mortgage clause, whereby the lessee mortgaged to the lessor all the furniture and
ﬁxtures then in the building, or thereafter placed therein, to secure the rent. The
lease was duly filed and indexed in the proper clerk’s otiice. The lessee tl1ere
after assigned his interest in the lease with the consent of the lessor. It was
held that the lease, after such assignment, continued to be constructive notice
of the lien of the lessor on the personal property.72
1446. Effect of not ﬁ1ing—As between the parties, ﬁling is immateria ."
It it immaterial as to creditors '“ and subsequent purchasers ''5 or mortgagees 7°
with actual notice. It is also immaterial when the mortgagee takes actual pos
session.77 If the mortgagor remains in possession, the statute makes an unﬁled
mortgage void as to creditors 7” and subsequent purchasers." A chattel mort
gage which has not been ﬁled in the proper office until after an assignment for
the beneﬁt of creditors, under the insolvency law, is void as to the creditors of

the assignor.so The term “void,” as used in the statute, means voidable.“
1447. Who may object to want of ﬁ1ing—One who is not a subsequent
purchaser, or mortgagee, or attaching creditor, cannot object to want of ﬁling."2
M Clarke v. Nat. Citizens’ Bank, 74-58,
76+965, 1125; Prouty v. Barlow, 74-130,
76+946.
65 Keenan

v.

Stimson,

32-377,

20+364;

Miller v. McCormick, 35-399, 29+52; St.
Paul etc. Co. v. Berkey, 52-497, 55+60;
Clarke v. Nat. Citizens’ Bank, 74-58, 76+
965, 1125; Deering v. Peterson, 75-118,
77+568. But see Horton v. Williams, 21

187.

MId.; Eddy v. Caldwell, 7—225(166);
Ludlum v. Rothschild, 41-218, 43+137;
Close v. Hodges, 44-204, 46+335; Hogan
v. Atlantic El. Co., 66-344, 69+-1; Nicker
son

V.

VVells,

71-230,

73+-959.

744-891;

Clarke v. Nat. Citizens’ Bank, 74-58, 76+
965, 1125.

See Lienau v. Moran, 5-482

(386).
81 Anderson v. Liston, 69-82, 72+52.
68 Braley v. Byrnes, 25-297.

"9 Keenan v. Stimson, 32-377, 20+-364.
88° Nickerson v. Wells, 71-230, 734-959, 74+
1.

71 Hogan v. Atlantic El. Co., 66-344,
69+1; Close v. Hodges, 44-204, 46+335.

‘'2 Stees v. Lind, 106-485, 119+67.
78 McNeil v. Finnegan, 33-375, 23+540.

‘H St. Paul etc. Co. v. Berkey, 52-497, 55+
60. See Dyer v. Thorstad, 35-534, 29+345.
'15 Ludlum v. Rothschild, 41-218, 43+137.
‘H! Tolbert v. Horton, 31-518, 18+647; Id.,
33-104, 22+126. See King v. La Crosse,
42-488, 44+517.

1'! Braley v. Byrnes, 25-297; Keenan v.
Stimson, 32-377, 20+364.
TB McCarthy v. Grace, 23-182; Braley \'.
Byrnes, 25-297; Tolbert v. Horton, 31-518,

18+647; North Star B. & 8. Co. v. Ladd,
32-381, 20+3-34; Bannon v. Bowler, 34-416,
26!-237; Baker v. Pottle, 48-479, 51+383.
See, under Pub. St. (1849-1858), Lienau
v. Moran, 5-482(386).
'10 Hogan v. Atlantic El. Co., 66-344, 69+-1.
8° Farmers’ L. 80 T. Co. v. Mpls. E. & M.
Works, 35-543, 29+349; Merrill v. Bessler,
37-82, 33+117; Thomas v. Foote, 46-240,
48+1019; Shay v. Security Bank, 67-287.
69+920.

81 Tolbert v. Horton, 31-518, 18+647.
8* Coykendall v. Ladd, 32-529, 21+-733;
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A receiver of a partnership cannot." .\ receiver of a corporation appointed
under G. S. 1878 e. 76
9, 10, may.M .\n assignee or receiver for the beneﬁt
of creditors may, and without reducing the claims of the creditors to judg
ment.‘"' ("reditors must levy on the property and become judgment creditors
before they can raise the objection.M .\ purchaser from an assignee for the

beneﬁt of creditors 1na_v."7 Parties with actual notice camiot.'"‘
1448. Priority among mortgages as affected by ﬁling—1'nder G. S. 1878
c. 39, it was held that a mortgage was void as against a subsequent bona ﬁde
mortgage, if not ﬁled before the latter was executed, though it was ﬁrst ﬁled.”

-Precedence cannot be secured by priority of ﬁling contrar_v to an agreement be
tween all the parties."° Priority as between contemporaneously tiled mort
gages may be shown by parol.M When two mortgages are executed contempo
raneously without agreement as to precedence no precedence can be secured by
priority of ﬁling. When two mortgages are executed on the same day they are
presumed to have been executed contemporaneously in the absence of evidence
to the contrary?’-' As between mortgages on umlivided shares of a growing
crop no precedence can be secured by priority of tiliug.‘"‘

1449. Conflict with other 1iens—-A mortgage lien is superior to a subse
quent lien of a livery or hoarding-stable keeper under (1. S. 189-1 ,3 6249." It
is subordinate to the lieu of a seed-grain note under G. S. 1878 c. 39
21, 22.
though the mortgage is executed and ﬁled before the l1ote.""' If a mortgagee
takes a mortgage of property held by a third party umler a common-law lien
he takes subject to such lien.Du

1450. What is good faith—Evidence—\\'ant of notice and the payment of
a valuable consideration are the two essential elements of good faith in this

connection." Proof of payment of a valuable consideration in the ordinary
course of business under circumstances free from suspicion makes out a prima
faeie case of good faith and shifts the burden of proving notice on the adverse
party.” The character and degree of proof required depends much on the cir
cumstances of each case.” To make one a bona tide purchaser he must have
been without notice at the time of paying the consideration.‘ ()ne who takes
from the mortgagor a bill of sale in payment of a precedent debt and without
notice of the mortgage is a purchaser in good faith.2

ing a levy is not notice to the judgment creditor.3
Ellingboe v. Brakken, 36-156, 30+659;
Howe v. Cochran, 47-403, 50+368. See Haz

lett v. Babcock, 64-254, 66+971; Clark v.
Richards, 68-232, 71+389.
8-1 Berlin M. Works v. Security T. Co., 60
161, 61+1131; Walsh v. St. Paul S. F. Co.,

60-397, 62+383.
84 Farmers’ L. & T. Co. v. Mpls. E. & M.
Works, 35-543, 29+349.

Notice to an otﬁcer mak
Notice or want of notice to

92 Sheldon v. Brown, 72-496, 75+709.
"3 Heltae v. ()’Hara. 62-143, 644-146.
‘'4 Petzenka v. Dallimore, 64-472, 67+365.
See Smith v. Stevens, 3(‘r303, 31+55 (over
l'ulcd by statute).
"5 l\lc,.\lahan v. Lundin, 57-84, 58+827.

Sec Smith v. Roberts, 43-342, 46+336.

B5 Merrill v. Ressler, 37-82, 33+117; Baker
v. Pottle, 48-479, 51+383; St. Paul etc. Co.

P“ Smith v. Stevens, 36-303, 31+55.
‘*7 'l‘olbert v. Horton, 31-518. 18+647;
Wriglit v. Larson, 51-321, 53+712.
"8 Bank of Farmington v. Ellis, 30-270.

v. Berkey_ 52-497, 55HiU; (‘lark v. Rich
ards, 68-282, 71+389.

Mullen v. .\'oonan_ 4-1-54], 4T+164; Wright

5“ Ellingboe v. Brakken, 36-156,
Howe v. (Tochran. 47-403, 5U+368;
etc. (10. v. Berkey, 52-497, 55+60;
v. Horton. 31 518, ]8+6-17; (Jlark
ards, 63-282, 7l+389.

30+659;
St. Paul
Tolhert
v. Rich

87 Shay v. Security Bank, 67-287, 69+920.
'58 See § 1446.

89 Bank of Farnn'ngton v. Ellis, 30-270,
15+243. See 22 Harv. L. Rev. 301.
9° (lhadbourn v. Rahilly, 28-394 10+-12O.
"1 Minor v. Sheehan, 30-419, 15+687.

15+2~}3; Kellogg v. Olson, 34-103, 24+364;
v. Larson, 51-321. 53+712; Hogan V. At
lantic El. (‘0., titi-344, (i9+1;

Nichols v.

Minn. '1‘. 11. Co., 70-528, 73+415.

See

1’l_vmouth P. (‘o. v. Seymour, 67-311, 69+
1079.

"9 Bank of Farmington v. Ellis, 30-270,
151243.
1 Marsh v. :\rmstr0ng. 20-81(66).
2 Horton v. \'\'illiams, 21-137.
1‘1\lc(‘artl1y v. (trace, 23-182.
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an assignee for the beneﬁt of creditors is immaterial. The rights of the credit
ors are fixed when the assignment is made.‘ A purchaser of grain from the
mortgagor, without any knowledge that it was mortgaged, except constructive

notice by the record of the mortgage, is not protected as an innocent purchaser
by the mere fact that the mortgagee permitted the mortgagor to thresh and sell
the grain.“

1451. Burden of proving good faith—A person claiming under a mortgage
which is ﬁled, but under which the mortgagor remains in possession, has the

burden, as against creditors and subsequent purchasers or mortgagees in good
faith, of proving good faith and absence of intent to defraud on the part of the
mortgagor,“ but not as to others.’ A person claiming as a subsequent pur
chaser from a mortgagor has the burden, as against those claiming under the
mortgage, of proving that he was a bona ﬁde purchaser though the mortgage
was unﬁled.8 Creditors seeking to take advantage of a want of ﬁling have the
burden of proving their own good faith.9 Subsequent mortgagees have the
burden of proving good faith as against prior mortgagees whose mortgages are
unﬁled.lu A purchaser of a mortgagee in possession is not required to prove
the good faith of the mortgage.“ A subsequent mortgagee has the burden of
proving that a prior mortgagee had notice when making advances subsequent

to the ﬁling of the subsequent mortgage.‘2 As against a landlord, who, with
the consent of the tenant, has canceled a lease held by the latter to carry on a
farm “upon shares,” and has in good faith purchased and paid for all rights or
interests which the tenant may have had in a crop of grain then growing, or

to be grown at that season, upon the premises, it is incumbent upon one who
claims title to a share of such grain under and by virtue of a chattel mortgage
executed and delivered by the tenant before the seed was sown from which such
grain was raised, to show that said mortgage was executed in good faith, and

not for the purpose of defrauding creditors.“ Where a chattel mortgage is
executed in good faith for a valuable consideration, and not for the purpose of
defrauding creditors of the mortgagor, the fact that it was given to secure a

larger sum than is actually due does not affect its validity, but such overstate
ment of the debt secured, unexplained, indicates fraud, and the burden is upon

the mortgagee claiming under the mortgage as against creditors to explain the
overstatement, and establish the bona ﬁdes of his mortgage.H

1452. Burden of proving change of possession—The burden of proving a
change of possession generally rests on a party claiming under a chattel mort
gage.“
RIGHTS OF THE PARTIES IN GENERAL

1453. Right of redemption before sale—Prior to sale the mortgagor has a
right of redemption which is subject to garnishment 1“ and also to levy on exe
cution and attachment." If the mortgagee refuses to deliver possession, upon
4St. Paul etc. (‘-0. v. Berkey, 52-497, 55+

1° Wright

v.

Larson,

51-321,

53+712;

60.

Niekerson v. Wells, 71-230, 73+959, 74+

5 Endreson v. Larson, 101-417, 112+628.
6 Braley v. Byrnes, 25-297; Tolbert v.
Horton, 31-518, 18+647 ; North Star B. 80
S. Co. v. Ladd, 32-381, 20+-334; Bannon v.
Bowler, 34-416, 26+237; Baker v. Pottle,
48-479, 51+383; Hogan v. Atlantic E]. Co.,
66-344, 69+1.
7 Hazlett v. Babcoek, 64-254, 66+971.

891; Bank of Farmington v. Ellis, 30-270,
15+243.
11 Marsh v. Armstrong, 20-81(66).
12 Anderson v. Liston, 69-82, 72+52.
I8 Fitzpatrick v. Hanson, 55-195, 56+814.
H Heim v. Chapel, 62-338, 64+825.
15 McCarthy v. Grace, 23-182.
1" Becker v. Dunham, 27-32, 6+406.

8McNeil v. Finnegan, 33-375, 23+540;
Mullen v. Noonan, 44-541, 47+164.

17 R. L. 1905 § 4302.
Sevatson, 39-132, 39+73.

9St. Paul etc. Co. v. Berkey, 52-497, 55+
60.

See Dyckman v.
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redemption being made, as provided by statute, an action for conversion will
lie." The redcmptioner must pay all reasonable expenses of the care and
custody of the property." A right of redemption is an essential element of a
mortgage.20

1454. Rights of mortgagor—Under an ordinary mortgage the mortgagor
has the rigl1t of possession until default or until the mortgagee deems himself
insecure on adequate grounds.21

He may sell the property while it remains in

his possession, before default, but the purchaser takes subject to the mortgage
if he had notice.22 By statute it is a criminal offence for him to sell without
the written consent of the mortgagee.23 A sale by the mortgagor, with the
consent of the mortgagee and without reference to the mortgage, to a bona tide

purchaser discharges the lien of the mortgage.“ When the mortgagor sells
without the knowledge or consent of the mortgagee, the latter may waive the
tort and sue the purchaser for the purchase money, if it remains unpaid.“ If
the mortgagee authorizes the mortgagor to sell the property and apply the pro
ceeds to the payment of the debt, the later is the agent of the former in the sale
and binds him by any warranty made.“ Equities of a purchaser from the
mortgagor must be asserted before foreclosure.27 The mortgagor is entitled to
possession as againsta stranger even after default.28 He has an equity of re
demption."
1455. Rights of m0rtgagee—The mortgagee is vested with the legal title.”
but he holds it merely as security for the debt and subject, until a valid fore
closure, to the right of the mortgagor to redeem.“ He cannot elect to accept
the property in payment of the debt.“2 Unless the mortgage otherwise stipu
lates, he is entitled to the possession,33 and prior to Laws 1879 c. 65 it was held
that he might take it without the consent of the mortgagor, if so authorized by
the mortgage.“ Upon default or breach of condition, he has a right to the
possession without foreclosure proceedings,“ but this right of possession is only
for the purpose of foreclosure or sale under the mortgage to satisfy the debt
and not for the purpose of using the property.“ Though he is vested with the
legal title he is deprived by statute of many of the rights attaching to such title
at common law.“7 At common law his title became absolute upon default.35
18 Latusek v. Davies, 79-279, 82+587.

Sevatson, 39-132, 39+73; Moore v. Nor

19 Id.; Ferguson v. Hogan, 25-135.

man, 43-428, 45+S57; Powell v. Gagnon,

'20 Daly v. Proetz, 20—411(363); Dyson v.

52-232, 53+11-$8; Seoﬁeld v. Nat. E]. Co.,

St. Paul Nat. Bank, 74-439, 77+236.

64-527, 67+645; Strickland v. Minn. T. F.

21 Horton v. Williams, 21-187; Sherman
v. Clark, 24-37; Cushing v. Seymour, 30301, 15+-249; Kellogg v. Anderson, 40-207,
41+1045.
22 Daly v. Proetz, 20-411(363); Horton
v. Williams, 21-187; Ludlum v. Rothschild.
41-218, 43+137.

(.10.. 77-210, 79+674.
H Daly v. Proetz, 20-411(363); Strom
berg v. Lindberg, 25-513; Decker v. Dun

23 See § 1486.

24 Hogan v. Atlantic E]. Co., 66-344, 69+
1; Partridge V. Minn. etc. Co., 75-496, 78+
85; Fairweather v. Nelson. 76-510. 79+506.

25 McArthur v. Murphy, 74-53, 76+955.
26 Nat. Citizens’ Bank v. Ertz, 83-12, 85+
82].
21 Richards v. Spicer, 23-212.
28 Vandiver v. 0’Gorman, 57-64, 58+83l.
29 Daly v. Proetz, 20—411(363).
3° Edson v. Newell, 14-228(167); Daly
v. Proetz, 20-411(363); Mann v. Flower,

25-500; Stromberg v. Lindberg, 25-513;
Fletcher v. Neudeek, 30-125, 14+513; Kel
logg v. Olson, 34-103, 2-H364; Dyckman v.
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ham, 27-32, 6+406; Fletcher v. Neudeck,
30-125, 14+513; Cashing v. Seymour, 30

301, 15+249; Powell v. Gagnon, 52-232,
531-1148.

3'1 Powell v. Gagnon, 52-232, 53+1148.
3-1 Fletcher v. Neudeck, 30-125, 14-+513;
Kellogg v. Olson, 34-103, 24+364.
34 Braley v. Byrnes, 21-482; Fletcher v.
Neudeck, 30-125, 14+513.
3-“ Minn. L. 0. Co. v. Maginnis, 32-193,
20+85; Torp \'. Gulseth, 37-135, 33+550;

Thompson

v.

Scheid,

39-102,

3S+801;

Moore v. Norman, 43-428, 45+857; Close

v. Hodges, 44-204, 46+-335; Miller v. Ad
amson, 45-99, 47+452; First Nat. Bank v.
St. Anthony etc. Co., 103-82, 114+265.
36 Thompson v. Seheid, 39-102, 38-801.
37 Moore v. Norman, 43-428, 45+857.
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A person who takes a mortgage from a tenant on a building erected on leased
land cannot remove the building after the tenant’s right of removal has ex
pired.“ A mortgagee of an undivided half of a crop is entitled, upon default,
to the possession of the whole as against a stranger showing no right.‘0 The
mortgagee takes only such interest as the mortgagor had and he takes subject
to prior liens.‘1
PERFORMANCE

1456. Payment—Discharge—Release—A mortgage is not discharged by
a part payment of the note secured and a new note for the balance, in the ab
sence of an agreement that the new note is taken in full payment.“ But a new
note and mortgage may by agreement discharge a prior note and mortgage.‘3

When a new note is given in settlement of the balance due on mutual running
accounts, of which a debt secured by a mortgage formed only a part, it is a
satisfaction, and not a renewal of the mortgage.“ A bill of sale from both
mortgagor and mortgagee discharges the mortgage.“ A sale by the mortgagor

with the consent of the mortgagee discharges the lien.46 A mortgage to secure
the performance of the conditions of a lease is not discharged by an election of
the lessor to terminate the lease.‘7 A mortgage secures a debt and not the evi
dence of it.

Hence no change in the form of the evidence of the debt, or in the

mode or time of payment, will operate to discharge the mortgage. The mort
gage remains a lien until expressly released, or until the debt it was given to
secure is paid, in the absence of conduct creating an estoppel. If a mortgagee
takes a new mortgage as a substitute for a former one, and cancels and releases
the latter in ignorance of an intervening lien, equity will give the original mort
gage priority over the intervening lien, though the latter was of record at the
time of the release.“ A payment made from the proceeds of mortgaged prop
erty in the possession of the mortgagee must generally be applied in payment of
the mortgage debt. In the absence of any obvious intention of the parties the
court will direct the application equitably to all parties concerned.“ Taking
possession by the mortgagee after default and converting the property without
foreclosure proceedings may operate as a discharge, but the mortgagee cannot
elect to accept the property in payment of the debt."0 Parol evidence is admis
sible to show the nature of the obligation secured and its discharge.“ A mort
gage running to several mortgagees jointly to secure a joint debt may be paid
to and released by either of them.‘52 A mortgage may be discharged by a
tender.Isa It is the general rule that a mortgage can only be discharged by a
strict compliance with its conditions.“ Where a ﬁrst mortgage is discharged
a second mortgage executed before default in the ﬁrst becomes a ﬁrst mort
gage.“ A “turning over of possession” to the mortgagee by a written instru
ment, there being no actual change of possession, has been held not to constitute

a payment.“6
35 Stromberg v. Lindberg, 25-513; Gates
v. Smith, 2-30(21).
39 Smith v. Park, 31-70, 16+490.
40Me1in v. Reynolds, 32-52, 19+81.
41 Smith v. Stevens, 36-303, 31+55; Torp
v.

Gulseth,

37-135,

33+-550;

Ludlum

v.

Rothschild, 41-218, 43+137; Simmons v.
Anderson. 44-487, 47+52.
42 Hanson v. Tarbox, 47-433, 50+-174. See

Seymour v. Bank of Minn., 79-211, 81+
1059 and cases cited.
43 Daly v. Proetz, 20—411(363).

46 Partridge v. Minn. etc. Co., 75-496, 78+
85; Fairweather v. Nelson, 76-510, 79+506.

47 Ludlum v. Rothschild, 41-218, 43+137.
48 Geib v. Reynolds, 35-331, 28+923; Lig

get v. Hirnle, 38-421, 38+201.
49 Thorne v. Allen, 72-461, 75+706.
5° Powell v. Gagnon, 52-232, 531-1148.
51 Harrington v. Samples, 36-200, 30+671;
Pound v. Pound, 64-428, 67+200.
5'-’ Flanigan v. See-lye, 53-23, 55+1l5.
I-3 See § 1457.

54 Coﬂin v. Reynolds, 21-456.

44 Christoﬁerson v. Howe, 57-67, 58+830.

55 Daly v. Proetz, 20-411(363).

41» Bangs v. Friezen, 36-423, 32+173.

W Wetherell v. Stewart. 35-496, 29+196.
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14:57. Tcnder—A tender must be unconditional.57 sutlicicnt in amount,“
and made at the proper place.“ It may exclude the idea that it is in part pay
ment of the debt.“" It may be made by an assignee in 1l1S()l\‘PI1('_V or a vendec.M
It may be made to an attorney for collection.M or to one of several joint mort
gagees.“

An acceptance must be unqualiﬁed."‘

opportunity to ascertain the amount due.“"

The mortgagee must be given

Prior to Laws 1897 c. 292 § 8, a

tender after default e.\'tinguished the lien though not kept good.““

The suiti

ciency of a tender is for the jury.M Objection to the right of a party to make
a tender must be made at the time or it is waived.‘"‘
1458. Dcfault—Breach of condition—Forfeiture—I'nder the statute M
the mortgagee cannot declare a default arbitrarily and without just cause
based on facts.70 Whether just cause exists and whether there has been a
waiver of a breach of condition are questions of fact.H Upon default the mort
gagee is not required to take possession within a reasonable time to protect his
lien."2 There is no default in the payment of a note secured by mortgage until
the expiration of the business hours of the last day of grace.73 \\'hether there
has been a breach of condition depends on the facts of the particular case.H
FORECLOSURE

1459. Power of sale-—Cumulative remedy—'l‘he power of sale in a mort
gage, authorizing the mortgagee, in case of condition broken, to take possession
of the mortgaged chattels and sell them at public sale, and out of the proceeds

thereof pay the debt secured by the mortgage, is a cumulative, and not an ex
clusive remedy.T5
1460. Foreclosure by statutory sale-—The statute requiring a posting of
notice of sale must be. strictly complied with and an affidavit of posting must
show such compliance attirmatively. The law does not require a personal serv
ice of notice on subsequent mortgagees.“‘ It is an open question whether a
mistake in the notice of sale as to the default, there being in fact a default.

vitiates the sale.T7 The notice need not be signed by the otticcr who is to con
duct the sale. Under Laws 1879 c. 65 § 1 it was necessary that reasonable
effort should be made to find the mortgagor for the purpose of making a per
sonal service of notice of sale upon him. Laws 1885 c. 171 did not render
personal service unnecessary." Under Laws 1885 c. 171 a policeman of Minn
eapolis was authorixed to conduct the sale so as to permit the mortgagee to pur
chase.70 In foreclosure proceetlings the inortgngce stands with respect to the
mortgagor’s rights in the property, as a trustee, and is held to the excrci_se of
good faith and proper care and diligence to avoid any sacrilicc of those rights
57 Moore

v.

Norman,

52-83,

53+809;

Davies v. Dow, 80-223, 83+50; Southwick
v. Himmelman, 109-76, 122+1016.
58 Reisan v. Mott, 42-49, 43+69l; Mjones

“T Moore

v.

Norman,

01' R. L. 1905 § 3468.

1072; Ferguson v. Hogan, 25-135; Bank
of Benson v. 1-love, 45-40, 47+-449.
See
Nelson v. Robson, 17-2S4(260).
59 Cofﬁn v. Reynolds, 21-456.
00 Davies v. Dow, 80-223, 83+50.
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71
72
'18
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M Davies v. Dow, 80-223, 83+50.

45+-857.

son v. Robson, 17—284(260).

v. Yellow Med-icine Co. Bank, 45-335, 47+

61 Id.
"'-’ Salter v. Shove, 60-483, 62+1126.
"3 Flanigan v. Seelye, 53-23, 55+115.

43-428,

See Nelson v. Robson, 17—284(260).
“~" Davies v. Dow, 80-223, 83+-50. Sec Nel

See § 1439.
Nash v. Larson, 80-458, 83+451.
Keenan v. Stimson, 32-377, 20+364.
Daly v. Proetz, 20-411(363).
See Houston v. Nord, 39-490, 40+568;

Williams v. Wood, 55-323, 56+1066.
15 First Nat. Bank v. St. Anthony etc. Co.,
103-82, 114+265.
‘"1 Powell v. Hardy, 89-229, 94+682.

M Moore v. Norman, 43-428, 45+857.

T7 Berg v. Olson, 88-392, 93+309.
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T8 Powell v. Gagnon, 52-232, 53+1148.

Bank of Benson v. Hove, 45-40, 47+449;
Davies v. Dow, 80-223, 83+50.
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not necessary to the reasonable enforcement of his own. Where, without prej
udice or great inconvenience to himself, he can satisfy his debt by a sale of part
of the property mortgaged he is bound to do so, if the interests of the mortgagor
require it."0

Upon default the mortgagee has a right of possession for the sole

purpose of foreclosing.“1 Though the mortgage covers much more property
than is necessary to his security he rna-y take possession of the whole for that
purpose." The equitable owner of a mortgage may foreclose in the name of
the legal owner.“3 The amount for which the property is sold may include the
expense of obtaining possession,“ the expense of the sale,85 and attorney’s fees,“
but attorney’s fees cannot be charged if no attorney is actually employed,“1 or if
there is no foreclosure.88 The mortgagor’s wife may purchase at the sale.89
The mortgagor may resist a foreclosure by the mortgagee of a fraudulent mort
gage."0 Gross inadequacy of price is not alone ground for setting aside the
sale." Equities of a purchaser from the mortgagor must be asserted before
the sale."2 The proceeds of the sale must be distributed among all who have a
beneﬁcial interest in the mortgage.” The sale is presumed to have been con
ducted fairly.‘M
'
1461. Foreclosure by action—A mortgage may be foreclosed by action,‘
though it contains a power of sale and the mortgagee may recover possession
by action."5 But he cannot have relief by foreclosure on default unless speci
ﬁcally prayed.“ In an action to foreclose a purchase-money mortgage the
mortgagor may plead a counterclaim for breach of warranty.‘'7 A person not
made a party to the action is not bound by the judgment."
1462. Effect of valid foreclosure-When the mortgagee is the purchaser,
the amount of the purchase price, as determined by his bid, if not paid over to
the oﬁicer making the sale, is in legal effect so much money in his hands to be
applied to the payment of the debt secured according to the terms of the mort
gage. A party entitled to a commission on payments on the debt is entitled to
a commission on such amount."" A lien of a bidder at the sale is cut off by the
sale if he does not assert it at the time.1
1463. Effect of void foreclosure—A void foreclosure at which the mort
gagee bids in the property does not affect the mortgage or the rights of the
parties therein. The mortgagor still owes the debt and the mortgagee retains
possession as security therefor—-the lien of the mortgage not being affected.2
The mortgagor cannot treat the proceedings as having any effect at all without

conﬁrming them altogether— -cannot treat them as constituting a conversion.-"'
If the sale is made to a third party the mortgagor may sue the mortgagee for
8" Stromberg v. Lindberg, 25-513.
81 Thompson v. Scheid, 39-102, 38+801.
See Reisan v. Mott, 42-49, 43+691.
8'-’ Stromberg V. I/indberg, 25-513.
83 Carpenter v. Artisans’ S. Bank, 44-521,
47+150.
'34 Reisan v. Mott, 42-49, 43+691; Fergu
son v. Hogan, 25-135.
85 Ferguson v. Hogan, 25-135.
80 R. L. 1905 § 3471.

95 Forepaugh v. Pryor, 30-35, 14+61; An
derson v. Liston, 69-82, 72+52; First Nat.
Bank v. St. Anthony etc. Co., 103-82, 114+
265.
W Minn. L. 0. Co. v. Maginnis, 32-193,
20+85.
W Mass. L. & T. Co. v. Welch, 47-183, 49+
740; Nichols v. Wiedemann, 72-344, 75+
208, 76-I41.

81 Bank of Benson v. Hove, 45-40, 47+

W Clark v. Gaar, 78-492, 81+530.
1 Wilson v. Shertfbillieh, 30-422, 15+376.

449.
88 Reisan v. Mott, 42-49, 43+691.
*9 Houston v. Nord, 39-490, 40+568.
9" Biekford v. Johnson, 36-123, 304-439.
91 Oswald v. O’Brien, 48-333, 51+220.
9'-’ Richards v. Spicer, 23-212.
93 Gorman v. Lamb, 89-136, 94+435.
94 Richards v. Spicer, 23-212.

98 Fletcher v. Neudeck, 30-125, 14+513.

2Fletcher v.

Neudeck, 30-125, 14-I-513;

Cushing v. Seymour, 30-301, 15+249; Pow
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conversion,‘ or replevy the property from the purchaser.‘ But in no event can
the mortgagor recover the value of the property without accounting for the
amount owed by him on the mortgage.‘ That is, if he sues the mortgagee for
conversion the amount due on the mortgage is to be deducted from the dam

ages.7

If he sues a third party purchaser he may recover the full value of the

property, but he is answerable over to the mortgagee for the amount due on the

mortgage.8 If he sues an assignee of the mortgagee the amount due on the
mortgage is to be deducted from the danmges.°
ASSIG N MENT

1464. Assignment of note—The assignment and transfer of a note secured
by a chattel mortgage carries: the security without any formal assignment of the
mortgage.10

1465. Assignment of mortgage—An assignment of a mortgage, though it
secures a negotiable note, passes to the assignee as an ordinary thing in action,
subject to all equities in favor of the mortgagor, prior to notice of the assign
ment. There is no distinction between chattel and real-estate mortgages in
this regard.H
REMEDIES

1466. Election of remedies-—After the mortgagee has attached the mort
gaged property, as the property of the mortgagor, he cannot recover it as his
own in an action of replevin.12
1467. Interventi0n—The interest of a mortgagee entitles him to intervene
in an action by the mortgagor against a third party for the negligent destruc
tion of the property.“
1468. Injunction—When the mortgagee has an adequate remedy by re
plevin, if possession is refused, an injunction will not lie for the mere preserva
tion of the property or to prevent the mortgagor from disposing of it.“ A
temporary injunction to restrain a threatened sale by the mortgagor may issue
in an action to foreclose. An injunction will not lie to restrain a foreclosure

of a mortgage which has been paid. the property being in the possession of the
mortgagor.“

1469. Receiver-A receiver may be appointed to distribute the proceeds of
the mortgaged property among several claimants.“’
1470. Garnishrnent——So long as the mortgagor has a right of redemption
his interest is subject to garmshment."
1471. Attachment and execution—.-\t common law, if the mortgagor is in
possession for a deﬁnite period, his interest is subject to levy; otherwise not.18
At common law the interest of the mortgagor is not leviable after the mort

gagee takes possession.In The interest of the mortgagee before foreclosure is
not leviable.20 An oﬁicer levying on the interest of a mortgagor, as authorized
by Laws 1883 c. 60 § 1. after default, but before possession has been taken by
!Berg v. Olson, 88-392, 93+309.
6 Id.
‘I Cashing v. Seymour, 30-301, 15+-249.
8 See Vandiver v. O’Gorman, 57—64, 58+
8319Berg v. Olson, 88-392, 93+309.
10 Tweto v. Horton, 90—451, 97+-128.

14 Minn. L. 0. Co. v. Maginnds, 32-193,
20+85.
15 Normandin v. Mackey, 38-417, 37+954.
W Sheldon v. Brown, 72-496, 75+709.
1'-' Becker v. Dunham, 27—32, 6+406. See
North Star B. & S. Co. v. Ladd, 32-381,
20+334; Coykendall v. Ladd, 32-529, 21+

1‘ Oster v. Miekley, 35-245, 28+710; Mass.
L. & T. Co. v. Welch, 47-183, 49+740. See
§6284.
11 Dyekman v. Sevatson, 39-132, 39+73.

733.
15 Chophard v. Bayard, 4-533 (418).
19 Id.; Becker v. Dunham. 27-32, (H406.
See Barber v. Amundsen, 52-358, 54+733-,

18 Wohlwend v. Case, 42-500, 44+517.

Prouty v. Barlow, 74-130. 76+94-6.
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the mortgagee, may take the property into his custody and retain it for the
purposes of sale.21 In the absence of a showing that the mortgagee has been
prejudiced, a levy will not be set aside for the failure of the otlicer to seize all
the mortgaged property.” The levy must be conﬁned to the right and interest
of the mortgagor.23 In case of a contract for work and payment therefor be
tween employer and employee, secured by the former by chattel mortgage, the right of the employee to go on under the contract and hold and enforce the
mortgage is not affected by a levy by a creditor of the mortgagor.“ If a mort
gagee takes possession before any other lien attaches, his title is valid as against
subsequent attachment or execution creditors, there being no fraud in fact.
though the mortgage was not ﬁled or the property delivered.“ A railroad,
with its rolling stock, and personal property belonging to the road and apper
taining thereto, is, in favor of mortgagees, one property, and the different items

cannot, as to such mortgagees, be levied on separately.“ N0 notice of claim
by the mortgagee was required to be served under Laws 1862 e. 41 § 2, on the
otﬁcer making a levy.” A notice of claim under G. S. 1894 § 5296 has been
held suﬁieient.28 A cause of action in a mortgagor on account of an excessive
foreclosure sale is not subject to levy.” The fact that the sheriff making the
levy is the mortgagee in a chattel mortgage on the property levied upon is not
notice to the levying creditor of the existence of the mortgage. In making the
levy the sheriff is the oﬂicer of the law and not the agent of the levying cred
itor.‘o

1472. Reformation—If there is a mistake in the mortgage, it may be re
formed in an action of replevin by the mortgagee against the mortgagor, the
facts being set out in the answer.31

1473. Marshaling assets and securities—Where a mortgage covers both
exempt and non-exempt property, the mortgagor has a right, both as against

the mortgagee and as against a creditor having a lien, by judgment or the levy
of an execution, upon the non-exempt property alone, to demand that the mort

gagee. ﬁrst exhaust the non-exempt property before resorting to the exempt.
But this is a right which the mortgagor must seasonably assert for himself.
The mortgagee is not required to assert it for him or to institute proceedings to

protect it. The rule will not be enforced where, from the acts or omissions of
the mortgagor, it would be inequitable to do so.32 A senior mortgagee, having
actual notice of a junior mortgage of the same property, cannot release that
portion of the property not covered by his mortgage, so as to throw the whole
burden of his mortgage upon the property‘covered by the junior mortgage;
and, if he does, the value of the part of the property so released will be deducted
from the amount due on the senior mortgage, before this can be charged upon
the property covered by the junior mortgage.83

1474. Action for conversion by mortgagor against mortgagee—Upon
a conversion of the property by the mortgagee, the mortgagor is entitled to re
cover the value of his interest, which is the difference between the whole value
of the property and the amount of the debt secured.“ If the mortgagee wrong
ZO See Batman v. James, 34-647, 27+66.
21 Barber v. Amundson, 52-358, 54+733;
Galde v. Forsyth, 72-248, 75+219.
21Ga]de v. Forsyth, 72-248, 75+219.

23 Appleton M. Co. v. Warder, 42-117,
43+-791. See McCarthy v. Grace, 23-182.
24 Minor v. Sheehan, 30-419, 15+687.
25 Prouty v. Barlow, 74-130, 76+946.
26 Central T. Co. v. Moran, 56-188, 57+
471.

21 Edson v. Nowell, 14—228(167).
28 Schneider v. Anderson, 7 7-124, 79+603.
29 Stromberg v. Lindberg, 25-513.
80 McCarthy v. Grace, 23-182.

81 Plano Mfg. Co. v. Hallberg, 61-528, 63+
1114.
32 Miller v. McCarty, 47-321, 50+235.
See Richards v. Spicer, 23-212.
#8 Loveland v. Cooley, 59-259, 61+138.
34 Cushing v. Seymour, 30-301, 15+249;
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fully sells and delivers the property to another, whether under void proceedings
to foreclose or otherwise, an action for conversion will lie.“

But when the

mortgagee himself bids in the property at a void foreclosure and retains the
possession an action for conversion will not lie.36 When a mortgagee who has
ta ken possession for the purposes of 1'orcclosuvc refuses to deliver possession to
a mortgagor who has redeemed, as provided by (l. S. 1894, § 4137, an action

for conversion will lie.“ Evidence of the amount due on the debt secured is
admissible under a general denial. Special danmgcs must he pleaded.“ An
ticipated proﬁts from a threshing-nmchinc cannot be recovered as damages.“
Evidence that a sale b_v the mortgagee was made with the consent of the mort
gagor is admissible under a denial.‘0 An infant may disaflirm his mortgage

and if the mortgagee refuses to deliver possession an action for conversion will
lic.H If the mortgagee takes possession of property under a usurious mortgage
without the consent of the mortgagor and sells it an action for conversion will
lie.‘2 The value of the property should be assessed, subject to the liens thereon,
and the plaintiff can only recover the value of his interest or equity.“
1475. Action for conversion by mortgagee against mortgagor—If the
mortgage does not provide for possession in the mortgagor. the mortgagee is en
titled to it and the refusal of the mortgagor to deliver it to the mortgagee con
stitutes a conversion for which an action will lie.“

The amount which the

mortgagee may recover against the mortgagor is the amount due on the mort

gage, not exceeding the value of the property."' It is uimcccssary to allege
the non-payment of the mortgage.m
1476. Action for conversion by mortgagee against purchaser from
m0rtgag0r—-If a purchaser with notice from the mortgagor refuses to deliver
possession to the mortgagee on demand, an action for conversion will lie."

The measure of damages is the amount due on the mortgage, not evccediug the
value of the property.48 Where the law gives to a mortgagee a mere lien, he
can maintain an action for conversion, if he has the right of immediate posses
sion."

The defendant cannot be held liable for conversion if nothing°more

appears than that he purchased the property from the mortgagor for an ade
quate considcration, which implies good faith. 5 l)

1477. Action for conversion by mortgagor against stranger—.\ mort
gagor may maintain an action for conversion against a stranger" to the mort
gage and it
no defence that thcrc is :1 default in the nmrtgugc. He may rc

cover the l'ull value of thc proper-t_\'."‘1

A purchaser from the mortgagee 1S not a

stranger.-"'-'
Torp v. Gulseth, 37-135, 33+550; Powell
v. Gagnon, 52-232, 53+1l48. See Deal v.
Osborne, 42-102, 43+835.
-15 Wetherell v. Stewart, 35-496, 29+196;

Powell v. Gagnon, 52-232, 53+1l48; Pen
ney v. Mutual 1. Co., 54-541, 56+165; Don
ovan v. Sell, 64-212, 66+722; Southwick
v. Himmelman, 109-76, 122+l016.

3° Powell v. Gagnon, 52-232, 53+1148.
37Ll1tusek v. Davies, 79-279, 82+587.
38 Cushing v. Seymour, 30-301, 15+249.
39 Id. Sec Williams v. Wood, 55-323, 56+
I066.
40 Penney v. Mutual 1. Co., 54-541, 56+
165.
41 Miller v. Smith, 26-248, 2+942.
42 Wetherell v. Stewart, 35-496, 29+196.

4-'4 Torp v. Gulseth, 37-135, 33+550.
4‘ Fletcher v. Neudeck, 30-125, 14+513.

"I Strickland v. Minn. T. F. Co., 77-210,

79+674. See Becker v. Dunham, 27-32, 6+
406.
46 Strickland v. Minn. T. F. Co., 77-210,
79+674.
41 Jorgensen v. Tait. 26-327, 4+44; Fletch

er v. Neudeck, 30-125, 14+513; McNeil v.
Finnegan, 33-375, 23+540; Close v. Hodges,
44-204, 46+335; Nichols v. Minn. T. M.
(‘o., 70-528, 731-415. See McArthur v. Mur
phy. 74-53, 76+955; Osborne v. Cargill,

62-400, 64+1135.
48 Strickland v. Minn. T. F. Co., 77-210,

79+674; Agne v. Skewis, 98-32, 107+415.
4" Nichols v. Minn. T. M. Co., 70-528, 73+

415.
50 Id.
51Vandiver v. O'Gorman, 57-64, 58+831.

“2 Berg v. Olson, 88-392, 93+:-109.

CHATTEL MORTGAGES

317

1478. Action for conversion by mortgagee against stranger—A mort
gagee, with a subsisting right of possession, may maintain an action for con
version against a stranger to the mortgage, and he may recover the full value

of the property."8

He need not allege non-payment of the mortgage.M

Under

Laws 1862 c. 41 § 2 no notice of claim was necessary before suit against a sher
iff." A notice of claim under G. S. 1894 § 5296 (R. L. 1905 § 4213) held

suﬁicient.“ A complaint held suﬂicient.M
1479. Action of replevin by mortgagee against mor-tgagor—-Upon de
fault or breach of condition the mortgagee is entitled to possession and may
maintain replevin.-"“ He cannot recover as damages the value of the use of the
property during its unlawful detention "9 or anticipated proﬁts from its use.00
But the mortgagor may recover the value of the use of the property."1 The
mortgagor may plead an equity, counterclaim, or setotf, in his answer."2 The
mortgagee may waive the right to an alternative judgment.08 A mortgagee
who has caused the. property to be attached for the mortgage debt cannot main

tain replevin for the same property, thetwo remedies being inconsistent.‘H
The mortgagor may prove that the mortgage was usurious under a general de

nial."
1480. Action of replevin by mortgagee against purchaser from mort
gagor—A mortgagee, with a subsisting right of possession, may maintain rc
plevin against a purchaser from the mortgagor.‘“‘
1481. Action of replevin by mortgagor against mortgagee—'1‘he alter
native value which the mortgagor is entitled to recover in case a return of the

property cannot be had is only the value of _his interest in it; that is, the value
of the property less the amount of the mortgage.‘" The mortgagor may recover
as damages the value of the use of the property during its unlawful detention,
if it is specially pleaded.“ Upon a void foreclosurethe mortgagor may replevy
the property,“0 or if the mortgagee takes possession without authority.70

Where an answer alleges that plaintiff “violated the terms and broke the condi
tions” of a mortgage and on the trial the defendant proves certain acts of plain
titf in support of such allegation, the latter may, under a general denial in the
reply, show, by any evidence, that such acts were not a violation of such terms
and conditions.T1
1482. Action of replevin by mortgagee or his grantee against stranger
When the defendant sets up title to the property in his answer and demands a
return thereof it is unnecessary to prove a demand before suit.72
53 Edson v. Newell, 14-228(167); Meliu
v.

Reynolds, 32-52,

19+81;

Adamson

v.

Petersen, 35-529, 29+321; Appleton M. Co.
v. Warder, 42-117, 434-791; Schneider v.
Anderson, 77-124, 79+603;

Strickland v.

Minn. T. F. Co., 77-210, 79+674.
Sce
Becker v. Dunham, 27-32, 6+406.
M Strickland v. Minn. T. F. Co., 77-210,
79+674.

The mort

-W Thompson v. Scheid, 39-102, 38+801.
110 Williams v. Wood, 55-323, 56+1066.

61 Nash v. Larson, 80-458, 83+451.
62 Gates v. Smith, 2-30(21); Plano Mfg.
Co. v. Hallberg, 61-528, 63+11l4;

Mass.

L. & T. Co. v. Welch, 47-183, 49+740.
03 Thompson v. Scheid, 39-102, 38+801.
M Dyckman v. Sevatson, 39-132, 39+73.
“5 Adamson v. VViggins, 45-448, 48+l85.

M Edson v. Newell, 14—228(167).
M Schneider v. Anderson, 77-124, 79+603.
57 Schneider v. Anderson, 77-124, 79+603;
Melin v. Reynolds, 32-52, 19+81; Brunswick v. Brackett, 37-58, 33+214.

W Gorham v. Summers, 25-81.
07 Deal v. Osborne, 42-102, 43+835; Berg
v. Olson, 88-392, 93+309.
"8 Ferguson v. Hogan, 25-135.
'39 Berg v. Olson, 88-392, 93+309.

59 Gates v. Smith, 2-30(21); Ferguson v.
Hogan, 25-135; Minn. L. 0. ()0. v. l\{agi'nnis, 32-193, 20+S5; Williams v. Wood, 55-

1° Sherman v. Clark, 24-37; Bickford \'.
Johnson, 36-123, 30+439.
11 Ellingsen v. Cooke, 37-400, 34+747.

323, 56-!-1066; Plano Mfg. Co. v. Hallberg,

'12 Kellogg v. Olson, 34-103, 24+!-164; El

61-528, 63+1114; Nash v. Larson, 80-458,

lingboe v. Brakken, 36-156, 30+659; Miller

83-451; First Nat. Bank v. St. Anthony
etc. Co., 103-82, 114+‘/Z65.

v. Adamson, 45-99, 47+452.
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gagee cannot recover without proving default or breach of condition in the
mortgage and the identity of the property." If the defendant is not a subse
quent purchaser, mortgagee, or creditor, he cannot question the validity of the
mortgage.“

The grantee of the mortgagee, in possession after an invalid chat

tel mortgage foreclosure sale, may recover the full value of the property, even
in excess of his debt, in an action against a stranger who shows no right to the
property.“

1483. Action of replevin by one mortgagee against another—One mort
gagee cannot maintain replevin as against another to whom he hears the rela
tion of tenant in common."J The amount which the plaintiff may recover, if
possession cannot be had, is the amount due on his mortgage.”
1484. Action for trespass by mortgagor against mortgagee—-An action
for trespass will lie for a wrongful seizure of chattels under a mortgage void
for usury or fraud, and exemplary damages may be recovered."1
1485. Action for purchase price on sale by mortgag0r—Where the mort
gagor sells the property without the knowledge or consent of the mortgagee,
and the purchase price remains unpaid, the mortgagee may waive the tort and

sue the purchaser for the purchase money."
CRIMES

1486. Selling, removing, or concealing mortgaged proper-ty—The sale, re
moval, or concealment of mortgaged property by the mortgagor, under certain
conditions, is a criminal offence.80 .
CHEAT—See note 81.
CHEATING—See False Pretences, 3740.
CHECK—See Accord and Satisfaction. 42; Bills and Notes, 981; Gifts,

4030; Payment, 7445.
CHILDREN—See Infants; Master and Servant. 5859; Witnesses, 10311.

CHOSES IN ACTION—See Assignments.
CIRCUMSTANTIAL EVIDENCE—Sec Evidence, 3234.
CITIES—Scc l\[unicipal Corporations.

CITIZENSHIP
1487. Who are citizens—Persons born within the United States of foreign
parents residing therein. and subject to the jurisdiction thereof, are citizens."
Indians who have received an allotment in severalty and complied with the act
of Congress of Feb. 8, 1887, are citizens.83 Children living in this country
with a father who has become naturalized are citizens.“
"I3 Kellogg v. Anderson, 40-207, 41+1045.
Hlﬁllingboe v. Brakken, 36-156, 30+659.
15 Jones v. Minn. & M. Ry., 97-232, 106+
1048.

16 Sheldon v. Brown, 72-496, 754-709.
77 Miller v. Adamson, 45-99, 47+452.

‘'8 Kemmitt v. Adamson, 44-121, 46+327.
19 McArthur v. Murphy, 74-53, 76+955.

90 R. L. 1905 § 5109; State v. Ruhnke, 27
309, 7+264 (indictment held insuﬂicient for

failure to allege intent to defraud mort
gagee); State v. Williams, 32-537, 21+746
(indictment sustained); Collins v. Brack
ett, 34-339, 25+708 (warrant of commit
ment sustained).

81In re Shotwell, 43-389, 393, 45+842.
8'-' Stadtler v. School Dist., 71-311, 73+956.
83 See § 4347.

84 State v. Mims, 26-183, 2+-494, 683.

CIVIL RIGHTS
1488. Equal rights in public places—It is provided by statute that no one
shall be excluded from hotels, public resorts, or conveyances, on account of race

or color.85

Formerly the statute did not include saloons.Em

CLAIM AND DELIVERY—See Replevin.
CLAIMS—Sec Counties; Executors and Administrators; Municipal Corpo
rations, and other specific heads.
CLASS LEGISLATION—See Building and Loan Associations, 1169;
Constitutional Law, 1668; Municipal Corporations, 6773.

CLEARING HOUSES—See Banks and Banking.

CLERK OF THE DISTRICT COURT
1489. Nature of ofﬁce—'l‘he clerk is not a judicial oflicer and the legisla
ture may authorize him to issue a distress warrant for taxes."
1490. Eligibility—A court commissioner may be a clerk of court, and vice
versa.88
1491. Term-—-"he constitution ﬁxes the term of the clerk at four years.
He does not hold over until his successor is elected and qualiﬁed.”
1492. Bond—A clerk’s bond has been held to cover a loss from the failure
of a bank in which he had deposited money paid into court in condemnation
proceedings."0
1493. Seal—'l‘he clerk of the district court has no official seal, as such, and

is not required to affix a seal in administering oaths.91
1494. Compensation—Fecs—Under R. L. 1905 § 2694 (25) the clerk is

entitled to a separate fee for each name with respect to which he is asked to
search.02 He is not entitled to fees from the county for swearing jurors and
witnesses for the purpose of verifying their per diem and mileage accounts."3
For certifying to the existence or non-existence of judgments he is entitled to
fifty cents for making search and certifying to each judgment, and to ﬁfty cents
for each name with respectto which he is asked to search.“

Laws 1903 c. 333,

ﬁxing and regulating the collection and disposition of the fees of clerks of dis
trict courts in counties having, or which hereafter may have, a population of
two hundred thousand inhabitants or over, as amended by Laws 1905 c. 171, is
constitutional."5 Cases are cited below involving the construction of various
special and obsolete laws.”
55 R. L. 1905, § 2812.
B6 Rhone v. Loomis, 74-200, 77+31.
81 Nelson v. McKinnon, 61-219, 63+630.
B8 Kenney v. Goergen, 36-190, 31+210.
89 State v. O'Leary, 64-207, 66+264. See,

as to the eﬁect of the constitutional amend
ments of 1883 and of Laws 1885 e..30 § 3,

on term beginning in 1884, O’Leary v.
Steward, 46-126, 48+-603.
9° N. P. Ry. v. Owens, 86-188, 90+371.

91 State v. Barrett, 40-65, 41+459; Crom
bie v. Little, 47-581, 50+823; Nelson v.
McKinnon, 61-219, 63+630; State v. Day,
108-121, 121+611.

92 Church v. St. P. etc. Ry., 33-410, 23+
860.

93 Wilcox v. Sibley County, 34-214, 25+
351.
94 State v. Scow, 93-11, 100+382.
95 State v. Rogers, 97-322, 106+345; State
v. Krahmer, 98-530, 106+1133; 111., 98-531,
106+1133.
98 Armstrong v. Ramsey County, 25-344
(Sp. Laws 1872 c. 197 and Sp. Laws 1876

c. 207 relating to the clerk ’s fees in Ram
scy county construed); Davenport v. Hen

nepin County, 40-335, 42+20 (under Sp.
Laws 1881 c. 408 § 2 clerk of Hennepin
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1495. Duties-—[t is the duty of the clerk to give attorneys and others access
to his records in proper cases,97 and upon the tender of proper fees to search
his records at the request of any person engaged in the business of making ab
stracts of title, and to certify and deliver transcripts of judgments entered upon
his docket." He is required to keep such record books as the court directs.”
1496. Liability for negligence-—A clerk is liable for negligence in failing
to ﬁle and deposit in a proper place papers which are presented to him for ﬁl
ing. A person has been held not negligent in presenting papers for ﬁling. A
creditor of an insolvent has been held entitled to recover for the negligent loss
of a statutory release, without showing that his debtor has not again become
solvent.1 A clerk is liable for negligence in furnishing information from his
records.2
1497. Vacancy—Vacancies created by Laws 1891 c. 39 were to be ﬁlled by
judicial appointment as in other cases.8
1498. Deputy—Under Sp. Laws 1891 c. 424, a deputy clerk is an employee
of the county and not of the clerk, and as such may maintain an action against
the county in proper cases for services.‘

such, without the name of the clerk.“

A deputy clerk may sign oﬁicially, as

lie may administer oaths.“

CLOUD on TITLE—See Quieting Title.
CLUBS
(lross-References
See lntoxicating Liquors. 4909.

1499. Assessment of members—An incorporated social club has not the
power, as incident to it, to assess for its own use a sum of money on its mem
bers, and to compel them. by an action at law, to pay it. Such power must
be derived from statute or agreement.7

1500. Liability of members for acts of each other—'l‘hc members of a
club are liable for the acts of their associates on the ground of a_<_n-nc_\' and not
of pai1ner.~=l1ip.“’
COALHOLE—-Sec .\'cgligcncc, 6991.
CODE—Scc m >tc 9.
county held not entitled to a per diem for
copying delinquent tax lists and entering
delinquent tax judgments); Rasmussen v.
(‘lay (‘ount_v. 41-283, 43+-3 (county held not
liable to a clerk for indexing judgment
records under Laws 1888 c. 181); (1 ‘(Yon
nor v. Ramsey County, 61-370, 63+-1025
(clerk of Ramsey county held entitled to

twenty-ﬁve cents for each warrant for de
linquent personal property taxes under
G. S. 1894 § 1567); Hennepin County v.
Dickey. 86-331, 90+775 (certain fees ob
tained by the clerk of Hennepin county
from abstract companies and commercial

agencies held oﬂieial and required to be
turned into the county treasury under Sp.
Laws 1891 c. 373).

W R. L. 1905 § 109; State v. McCubrey.
84-439, 87+1126; Nixon v. Dispatch P. Co..
101-309, 312, 112+258.

98 State v. Scow. 93-11. 10l)+382.
90 R. L. 1905 § 110; Smith v. Valentine,
19—452(393); Rasmussen v. Clay County,

41-283, 4s+3.

-

1 Rosenthal v. Davenport 38-543, 38+618.
'-‘See Selovcr v. Sbeardown, 73-393, 76+

50.
8State v. O‘Leary, 64-207, 66+-264.
4Sorteda.hl v. Polk County. 8-1-509, 88+
21.
5 State v. Barrett, 40-65, 70. 41+459.

B Crombie v. Little, 47-581, 586, 50+823.
7Duluth Club v. Macdonald, 74-254, 76+
1128.
8 Ehrmanntraut v. Robinson, 52-333, 54+
188.
"Johnson v. Harrison. 47-575. 578. 50+
923.
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COERCION—See note 10.
COHABIT—See Fornication, 3805.
COLLATERAL ATTACK--See Judgments, 5137-5146, 5208.
COLLATERAL FACTS—See Evidence, 3252.

COLLATERALS—See Pledge.
COLLEGES AND UNIVERSITIES—See Schools and School Districts.
COLOR OF TITLE—See Adverse Possession, 119; Improvements, 4315.
COMBINATIONS—See Restraint of Trade.
COMITY—-See Conﬂict of Laws, 1530.
COMMERCE—See note 11.
COMMERCIAL AGENCIES--See Libel and Slander, 5527.
COMMISSION MERCHANTS-—See Factors.
COMMITMENT—See Criminal Law, 2436, 2437.
COMMITTING MAGISTRATES—See Criminal Law. 2428.
COMMON CARRIERS—See Carriers.

COMMON LAW
Cross-References

See Criminal Law, 2408.

1501. Deﬁnition—The term “common law” is generally used to denote the
common law of England-that body of law which was administered in the
Court of King’s Bench, the Court of Exchequer and the Court of Common
Pleas before the Judicature Act.12 The term was borrowed from the canonists
in the thirteenth century, meaning, both in its lay and in its ecclesiastical use.
general, as opposed to local, law or custom. The use of “common law” in con
trast to “statute law” was later, arising from the circumstance that statutes
were rare.“ The common law of this state includes English statutes enacted
prior to the Revolution.“
1502. Nature-—The common law is not a code of inﬂexible and logically con
sistent rules, but a body of broad and comprehensive principles, based upon rea
son, justice, and practical considerations.15

It is elastic, adaptive, and pro

gressive, keeping pace with advancing civilization and new conditions.“ Its
elasticity is largely due to the fact that it is unwritten. In the language of
Lord Chief Justice Cockburn, “whatever disadvantages attach to a system of

unwritten law, and of these we are fully sensible, it has at least this advantage.
that its elasticity enables those who administer it to adapt it to the varying
conditions of society, and to the requirements and habits of the age in which we
live, so as to avoid the inconsistencies and injustice which arise when the law

is no longer in harmony with the wants and usages and interests of the genera
1° State v. Ladsen 104-252, 116+486.
11 Foster v. Blue Earth County, 7-140(84,
88); State v. Chi. etc. Ry., 40-267, 41+

1047. See Interstate Commerce.
12 Century Dict.; Bouvier L. Diet.

See

M-ille Lacs County v. Morrison, 22-178.
13 Maitland, Canon Law in the Church of

England, 4; Maitland, Equity, 2; Salmond,
Jurisprudence, 33.
14 Dutchcr v. Culver, 24-584.

See Ohio

1. Co. v. Auburn 1. Co., 64-404, 67+221.
15 Arthur V. St. P. & D. Ry., 38-95, 101,

35+718; Lamprey v. State, 52-181, 192.

53+1139; Francis v. W. U. Tel. Co., 58
252, 265, 59+1078; Hulett v. Carey, 66
327, 341, 69+31; State v. St. P. etc. Ry..
98-380, 400, 108+261. See, as to the na
ture of common law, Bryce, 41 Am. L. Rev.
641.

10 Arthur v. St. P. & D. Ry., 38-95, 101.
35+718; Cigar Makers’ P. Union v. Con
haim, 40-243, 248, 41+943;

Lommen v.

Mlps. G. Co., 65-196, 226, 68+53; State v.
St. P. etc. Ry., 98-380, 400, 108+261; Tut
tle v. Buck, 107-145, 119+946.
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tion to which it is immediately applied." " The life of the common law has '
not been logic; it has been experience. The felt necessities of the time, the
prevalent moral and political theories. intuitions of public policy, avowed or
unconscious, even the prejudices which judges slmre with their fellowmen.

have played a greater part than logic in forming the common law.18
velopment has been determined by the social needs of the community.

Its de
It is

the resultant of conflicting social forces, and it has been profoundly affected
by prevalent economic theories." The spirit of the common law is the instinct
of practical sense."°

The judges who have made it have had the wisdom not to

sacriﬁce good sense to a syllogism.21 They have always had an eye to practical
considerations.22 Since the common law is a body of principles, and not of
mere arbitrary rules, the eilort should be, in administering it. to apply the spirit

and reason of the principles to the state of facts presented.” The intense in
dividualism of the common law is opposed to the present trend toward collectiv
isn1, and to this fact is due much of the popular discontent with the law."
1503. How far in force hcre—The common law is in force in this state, ex

cept as it has been abrogated by statutc.*" or is not adapted to our conditions.2“
Where the reason for a common-law rule has ceased to exist in this state, the

rule does not exist here.27
1504. Courts cannot abrogate—While the common law is flexible and
adaptive, and may be applied to new conditions, the courts cannot abrogate its
established rules any more than they can abrogate a statute.28
1505. Force of English precedents—Our supreme court has refused to
follow a ﬁrmly established rule of the English courts on the ground that it is a
perversion of the common law and contrary to one of its fundamental prin

ciples.”
COMMON SCHOOLS—Scc Schools and School Districts.
COMPARATIVE NEGLIGENCE—See l\'egligencc, 7014.
COMPARISON OF HANDWRITING—See F.videncc, 3330.
COMPENSATION—Scc note 30.
COMPETENT-Sec note 31.

COMPETENT EVIDENCE-—Scc Evidence. 3227.
COMPETITION—See Restraint of Trade; Unfair ('ompetition.
COMPLAINT-—See note 32.
1'' Wason v. Walter, L. R. 4 Q. B. 73, 79.
18 Holmes. (‘ommon Law, 1. 35-37; State

v. St. P. etc. Ry., 98-380, 401, 108+26l.
W Tuttle v. Buck, 10'i—1~l5, 119+946.
20 Bader v. New Amsterdam 0. Co., 102

186, 189, 112+1065.
'11 Holmes. (‘ommon Law, 36.
'-"~’ Francis v. W. U. Tel. Co., 53-252, 265,

59+-1078.
21lLampre_v v. State, 52-181, 192, 53+1139.

24 See Roscoe Pound. 18 Green Bag. 17.
25 Schurmeier v. St. P. etc. Ry., 10—82(59,
76); State v. Pulle, 1'2-164(99); Black

1 Jones v. Rigby. 41-530. 43+390; Goodwin
v. Kumm, 43-403, 45+853; Kelly v. Steven
son, R5-247, 88+739. See Hulett v. Carey,
66-327, 341, 69+31.
2'' Kelly v. Stevenson, 85-247, 88+739.

'-‘B Francis v. W. U. Tel. Co., 58-252, 265.
59+1078; Hulett v. Carey. 66-327, 341.
69+31. See Wilkinson v. Tousley, 16-299

(263).
1'" Wilkinson v. Tousley, 16-299(263).

3° Winona etc. By. v. Denman, 10-267
(208, 219).

man v. Wheaton. 13-326 (299); State v.
Crummey, 17-72(50); Dutcher v. Culver,
25584; Kelly v. Stevenson, 85-247, 88+

81Montour v. Purdy. l1—384(278, 285);
State V. Johnson, 12-476 (378. 387).
32 State V. Richardson, 34-115, 24+354.
See Criminal Law, 2432; Justices of the

2“ Castner v. St. Dr. Franklin, 1-73 (51);

Peace. 5343; Municipal Corporations, 6801;
Pleading, 7527.

COMPOSITIONS WITH CREDITORS
1506. Deﬁnition—.-\ composition is an agreement between a debtor and his
creditors whereby the creditors agree with the debtor, and among themselves.
to receive, and the debtor agrees to pay, a part of their claims in satisfaction of
the whole.33

1507. Mutuality—Consideration—The creditors must agree among them
selves and not simply with the debtor. Otherwise the agreement will lack con
sideration.“

1508. Necessity of all creditors joining--Unless otherwise agreed, it is un
necessary that all the creditors join in the agreement.35

1509. Effect as a discharge—A composition, when duly performed, oper
ates as a discharge of the original claims of the creditors, and no action can he

maintained thereon.36

A composition has been held not to release certain se

cured claims."

1510. Construction—Sccured claims-'—'l‘he expression “general creditors”
in a composition has been held to mean “unsecured creditors,” so that secured

claims were not released.“8 The words “other creditors” have been held to
mean all other creditors.”
1511. Payment-A ﬁnding of payment to the other creditors has been held
unnecessary in an action involving a single creditor.‘0

1512. Fraud—A secret separate agreement by which one of the creditors se
cures an advantage over the others is a fraud upon them and unenforceable.H
Such a fraud justifies a single creditor in repudiating the composition and suing
on his original claim."2
1513. Actions—Auy creditor who is a party to a composition may maintain
a several action for its breach.“ In an action involving a composition. the
burden of proving a breach thereof has been held to be on the plaintiff.“

COMPOUNDING CRIMES
1514. Criminal offence—The compounding of certain crimes is made a
(-riminal olfence by statute.“
-33 Brown v.

Farnham, 48-317, 51+377;

Newell v. Higgins, 55-82, 56-+577. See,
for agreements held not compositions,
Trunkey v. Crosby, 33-464, 23+846; Napa
Valley W. Co. v. Daubner. 63-112, 65+143.
34 Sage v. Valentine, 23-102; Murchie v.
McIntire, 40-331, 42+348.
3-5 Murehie v. .\Ic[ntire, 40-331, 334, 42+
348; Bruggemann v. Wagoner, 72-329, 75+
230; Abel v. Alleznannia. Bank, 79-419, 82+

680; Seed v. Wunderlich, 69-288, 72+-122.
“Brown v. Farnhum, 48-317, 51*-377;
Id., 55-27, 56+352.
See Murehie v. Mc

Intire, 40-331, 42+348.
8'! Noyes v. Chapman, 60-88, 61+901.
39 Id.

39 Seed v. Wunderlich, 69-288, 72+122.

4° Murchie v. McIntire, 40-331, 42+34S.
See Seed v. Wunderlich, 69-288, 72+122.
41 Nowell v. Higgins, 55-82, 56+577; First
Nat. Bank v. Steele, 58-126, 59+959.
4'1 Powers v. Harlin, 68-193, 71+-16.

48 Brown v. Farnham, 55-27, 56+352.
H Brown v. Farnham, 58-499, 60+344.
*5 R. L. 1905 §§ 4849, 5312. See Taylor
v. Blake, 11-255(170) (property obtained
by compounding a crime, both parties be
ing equally guilty, cannot be recovered
back); State v. Quinlan, 40-55, 41+299
(accomplice—necessity of corroboration
indictment—mriance).

COMPROMISE AND SETTLEMENT
Cross References

See Accord and Satisfaction, 40; Attorney and Client, 690, 691; Compositions with
Creditors; Release.

1515. Deﬁnition—A compromise and settlement is an agreement made be
tween two or more persons as a settlement of matters in dispute between them.
1516. A contract—A valid compromise and settlement is a contract for the
breach of which an action for damages will lie.“

_

1517. Offer of compromisc—An unaccepted offer by way of compromise is
inadmissible in a subsequent action against the party making it.‘7
1518. Necessity of dispute or d0ubt—To constitute a good consideration
for the compromise of a disputed claim, it is unnecessary that the matter in dis

pute be really doubtful in fact, if the parties in good faith believe it to be so.
But there must be a real dispute or doubt as to the rights of the parties. A
party cannot create a dispute suﬂicient as a consideration for a compromise by
merely refusing to pay an undisputed claim. That would he extortion, not
compromise.“
1519. Favored—The law favors the settlement of claims.“
1520. Consideration—The compromise of a disputed or doubtful claim is in
itself a good consideration. The real consideration is not the sacriﬁce of the
right but the settlement of the dispute.50 If the liability is not disputed the
fact that the amount is unliquidated affords a sufficient consideration.61
1521. Mistake of 1aw—Where there is neither fraud, nor misrepresentations.
nor mistake of fact, and both parties had equal means of ascertaining what their
rights were, a compromise will not be set aside because a subsequent judicial
decision shows that their rights were different from what they supposed them
to be, or that one of them really had no rights at all and so nothin,gr to forego."

As a general rule a mistake of law is not a ground for setting aside a com
promise.”

1522. Enforceability of C1aim—lt is unnecessary that the claim compro
mised could have been successfully maintained. It is enough if it was asse1'te<l
in good faith and upon reasonable grounds of belief in its enfor('eahilit_\'.""
1523. Breach—Rescission—It has been held that a certain agreemt-nt pur
porting to settle and adjust matters of difference between the parties consti
tuted one entire contract; and that the engagements thereby entered into by

the parties were mutual and reciprocal, and a refusal of performance by plain
tiff gave defendant the right to rescind. and declare the agreement wholly at an
end.55
46 Schwcider v. Lang, 29-254, 13+33; Han
ley v. Noyes, 35-174, 28+189; Neibles v.
Mp1s. etc. Ry., 37-151, 33+332; Shove v.

Martino, 85-29, 33, 88+254, 412.
4" Melby v. Osborne. 35-387, 29+58;
Gauthier v. West, 45-192, 47+656; State v.
Mpls. etc. Ry., 90-88, 95+581. See Person
v. Bowe, 79-238, 82+-180; Stoakes v. Larson, 108-234, 121+1112.

99+1123; Boogrcn \'. St. P. t‘. Ry.. 97-51,
56. 106+-104.

-'»° Demars v. Musser, 37-418, 35+1; Per
kins v. Trinka, 30-241, 244, 15-+115; Cop
ley v. Hyland, 46-205, 48+777.
51 Neibles v. Mp1s. etc. Ry.. 37-151, 33+
332.
51’ Perkins v. Trinka, 30-241, 15+115;
Hall v. Wheeler, 37-522, 35+377.

*8 Demars v. Musser, 37-418, 35+1; Han-

"3 Fidelity & C. Co. v. Gillette, 92-274,

sen v. Gaar, 63-94, 65+254; Ness v. Minn.
etc. Co., 87-413, 92-+333; Kelley v. Hopkins, 105-155, 117+396.
'9 Fidelity & C. Co. v. Gillette, 92-274.

994-1123.
MNeibles v. Mpls. etc. Ry., 37-151, 33+
332.
55 Benson v. Larson. 95-438. 1044-307.
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1524. Fraud—Avoidance—Where a release of damages embracing the sub
ject-matter in a legal controversy is sought to be avoided upon the ground of
fraud, it is necessary to show intentional misrepresentations (scienter), and
the failure to do so is fatal to the claims of the party relying upon the alleged
fraud." The issues being whether a party was bound by a contract of settle
ment of the cause of action pleaded, it was held error to refuse to instruct the
jury that he ratiﬁed the contract, if he accepted the beneﬁts of its terms after
becoming inforn1ed of its contents, though he may have executed the same when
mentally incapacitated, or upon false representations."
1525. Burden of proof-—The burden of proving facts invalidating a com
promise is generally on the party attacking it.“
1526. Evidence—Admissibi1ity—Cases are cited below involving the ad
missibility of evidence."
1527. Evidence—SufFiciency—Cases are cited below involving the suiti
ciency of evidence.60
COMPULSORY PHYSICAL EXAMINATION—See Evidence, 3262.
CONCEALED DANGERS—See Negligence, 6990.
a
CONCLUSIONS OF LAW—See Pleading, 7517; Reference, 8318, 8319 ;

Trial, 9846-9874.
CONCURRENT—See note 61.
CONDEMNATION—See Eminent Domain.
CONDITIONAL DELIVERY—See Evidence, 3377.
CONDITIONAL SALES—See Mortgages, 6156; Sales, 8648.

CONDITION PRECEDENT—A condition precedent is a provision which
must be fulﬁlled or an event which must occur before the instrument or clause
affected by it can take effect.62
CONDITION SUBSEQUENT—A condition subsequent contemplates
that, after the instrument has taken effect, a right established or recognized by
it may be extinguished by some future or uncertain event."
CONFESSION AND AVOIDANCE—-See Pleading, 7578.
CONFESSION OF ]UDGMENT—See Judgments, 4973; Justices of
the Peace. 5311.
CONFESSIONS-—See Criminal Law, 2462; Witnesses, 10351d.

CONFIDENTIAL RELATIONS—See Fraud, 3833.
CONFIRMATION—See note 64.
M Kelly v. Pioneer P. Co., 94-448, 103+
330. See Copley v. Hyland, 46-205, 48+
777.

67 Ham v. Potter, 101-439, l12+1015.
58 Hinkle v. .\=[lps. etc. Ry., 31-434, 18+
275.
5° Gumbey v. Lovett, 76-227, 79+99 (ac

count books and admissions of an agent
made in the course of a settlement held ad
missible); Southwick v. Herring. 82-302,
84-+1013 (oral evidence of a compromise
and settlement held admissible).
6° Olson

v.

Cremer,

43-232.

45+616;

Kanne v. Mpls. etc. Ry., 104-318, 116+470;
Lindstrom v. Fitzpatrick. 105-331, 117+
441.

61 Kelly v. Liverpool etc. Co., 102-178.
184, 11l+395. 1l2+870, 1019.

oz (Yentury Dict.; Chambers v. N. W. etc.
Uo., 64-495, 67+367 (a condition precedent

is one which is to be performed before
the agreement of the parties becomes op
erative). See Contracts, 1728; Pleading.
7533.
Mtlentury Dict.; Chambers v. N. W. etc.

Co.. 64-495, 67+367 (a condition subse
quent calls for the performance of some
act or the happening of some event after
the contract is entered into, and upon the
performance or happening of which its
obligation is made to depend). See Con
tracts, 1728; Deeds, 2675; Evidence, 3381;

Pleading, 7534.
M Duluth v. Lindberg, 70-132, 136, 72+
967.

CONFLICT OF LAWS
Cross-References
See ('orporutimls, 2092; Foreign Laws.

IN GENERAL

1528. Deﬁnitions--The title “Conﬂict of Laws" embraces the rules govern
ing the recognition and enforcement of foreign created rights 0”—the extra

territorial recognition of rights.“ It is synonymous with “Private Interna
tional Law.’’ ‘" The phrase “lex loci contractus” means the law of the country
or state where a contract is made." It is sometimes deﬁned as the law of the
place with a view to which a contract is entered into, or by which it must, by
reason of its subject-matter or nature, be governed or performed-the law which
the parties either expressly or presumptively incorporated into their contract."
1529. States of Union are foreign to one anot-her—The several states of
the United States are foreign to one another as regards conﬂict of laws.10
COMITY AND PUBLIC POLICY

1530. Comity—The laws of a state have no extraterritorial operation, but
by “comity” rights and obligations growing out of the laws of one state may be
enforced in another state,'H subject to certain exceptions stated elsewhere.”
Strictly, one state never enforces the laws of another state, but merely enforces

certain kinds of rights and obligations growing out of such laws.73 The prin
ciples governing the conﬂict of laws are a part of the common law and enforce
able as such, but a state may change these principles by statute at will, without
violating its duty toward any other state. In this sense the matter rests in
comity. But except as these principles are modiﬁed by statute, they are to be
enforced as inﬂexibly as any other rules of the common law.“
1531. Public policy, etc.—A state will not enforcea foreign law which is
repugnant to the policy of its own laws, or to its conceptions of justice or good
morals, or the enforcement of which would be prejudicial to the general inter
ests of its own citizens.15 A state will not refuse to enforce a right growing out
of a foreign law simply because it has no similar law of its own.“ A contract
made with a view to a breach of the laws of another state is not ent’or(-cable.77
CONTRACTS

1532. In general—-It is the general rule that personal contracts are gov
erned, as to their execution, nature, obligation, construction, and validity, by
65 3 Beale, Cases, C. of L. 501.
06 Dicey, C. of L. (2 ed.) 3, 5; Holland,

Jurisprudence (10 ed.) 411.
6'' Dicey, C. of L. (2 ed.) 5.
“Dicey, C. of L. (2 ed.) xxxiv, 77;
Thomson v. Palmer, 52-174, 53+1137.

44+198; Midland Co. v. Broat, 50-562, 52+
972; Seamans v. Christian, 66-205, 68+
1065.
12 See § 1531.

‘'8 Dicey, C. of L. (2 ed.) 11.
H3 Beale, Cases. C. of L. 50-1; Dicey,

6“ Swedish etc. Bank v. First Nat. Bank,
89-98, 111, 94+218. See 16 Harv. L. Rev.
58; 17 Id. 570; Minor, C. of L. § 153;
Dicey, C. of L. (2 ed.) 77, 529.

C. of L. (2 ed.) 10; Hilton v. Guyot, 159
U. S. 113.
"5 Herrick v. Mp1s. etc. Ry., 31-11, 16+
413; In re Dalpay, 41-532, 43+564; Mid

70 Renlund v. Commodore M. Co., 89-41,
93-+1057.
71 See Wendell v. Lebon, 30-234, 237, 15+

mans v. Christian, 66-205, 68+1065; Corbin

109; In re Paige, 31-136, 138, 16+700;
Herrick v. Mp1s. etc. Ry., 31-11, 13, 16+
413; Keenan v. Stimson, 32-377, 379, 20+
364; First Nat. Bank v. Gustin, 42-327,

land Co. v. Broat, 50-562, 52+972; Sea
v. Houlehan, 100 Me. 246.

7° Herrick v. Mpls. etc. Ry., 31-11, 16+-113.
'" Bollinger v. Wilson, 76-262, 794-109.
See Corbin v. Houlehan, 100 Me. 246.
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the law of the place where they are made." They are “made” in this sense
where the ﬁnal act to make them go into effect is done." They have the same
force and etfect in a foreign forum as in the place where they are made, if they
are not repugnant to the public policy or laws of the state of such forum.” It
is immaterial whether the right of action is of a statutory or common-law na
ture.“ As to matters pertaining to the performance of contracts the laws of
the place of performance govern.“2 It has sometimes been said to be a rule of
general application that the validity of contracts is to be determined by the
laws of the place of peri*'ormance;“3 but this doctrine is now discredited.“ It
would seem that the discharge of a contract should be governed by the place
of performance,“"' but it has been held that the question whether the giving and
receiving of a note by the debtor for the amount of an antecedent debt operates
as payment is governed by the law of the place where the contract is made.M

Where a contract is made in one state for the purchase of realty located in an
other state, and the money is to be paid in the state in which the contract is
made, the lex loci contractus governs as to the rights of the parties growing out

of a breach of the contract.’" A contract which is void where it is made and to
be performed is void everywhere.88
1533. Intention of parties-—'l‘o what extent the intention of the parties
shall be considered in determining the law governing their contracts is a sub
ject on which the cases are in hopeless confusion." The better view is that
such intention controls only to the extent it is made a matter of stipulation
and that such stipulations have only the force of ordinary stipulations in a con
tract.90
i 1534. Relating to realty—(.‘ontracts relating 4 to realty are generally gov
erned by the lex rei sitae.91
1535. Relating to personalty—To an extent not well deﬁned contracts re
lating to personalty are governed by the lex rei sitae." The general rule is that
the validity and effect of contracts relating to personalty are to be determined
"1 Herrick v. Mpls. etc. Ry., 31-11, 16+413;

In re Paige, 31-136, 16+700; Reiﬁ v.
Bakken, 36-333, 31+-348; Stahl v. Mitchell,
41-325, 434-385; Thomson v. Palmer, 52

174, 53+1137; In re Kahn, 55-509, 57+
154; McKibbin v. Ellingson, 58-205, 59+
1003; Schultz v. Howard, 63-196, 65+363;

Powers v. Wells 93-143, 100+735; Finnes
v. Selover, 102-334, 113+883; Clement v.
Willett, 105-267, 117+4‘91; Liverpool v.
Phenix Ins. Co., 129 U. S. 397; Mut. L. Ins.
Co. v. Hill, 193 U. S. 551; Baxter Nat.
Bank v. Talbot, 154 Mass. 213; 3 Beale,
Cases, C. of L. 541; 17 Harv. L. Rev. 570;

83 Swedish etc. Bank v. First Nat. Bank,
89-98, 94+21S.
See also, Seamans v.
Christian, 66-205, 68+1065; Ames v. Ben
jamin, 74-335, 77+230.
84 See cases under 78 supra.
853 Beale, Cases, C. of L. 544.
80 Thomson v. Palmer, 52-174, 53%-1137.
See Tarbox v. Childs, 165 Mass. 408.

87 Finnes v. Selover, 102-334, 113+883;
Walsh v. Selover, 109-136, 123+29l.
B8 Buckley v. Humason, 50-195, 52+385.
3" 3 Beale, Cases, C. of L. 541. See Thom

son v. Palmer, 52-174, 53+1137; Swedish
etc. Bank v. First Nat. Bank, 89-98, 94+

23 Id. 1, 79, 194, 260.

218.

1° McKibbin v. Ellingson, 58-205, 59+
1003.
5° Thomson v. Palmer, 52-174, 53-+1137;
Midland Co. v. Broat, 50-562, 52+972;
First Nat. Bank v. Gnstin, 42-327, 44+
198.
81 Herrick v. Mpls. etc. Ry., 31-11, 13,
16+413.
82 Finnes v. Selover, 102-334, 113+883;

9° Mut. L. Ins. Co. v. Hill, 193 U. S. 551;
17 Harv. L. Rev. 570.
91 Swedish etc. Bank v. First Nat. Bank,
89-98, 113, 94+218; Harris v. McKinley,
57-198, 58+991. See Finnes v. Selover,
102-334, 113+883 (sale of realty-—-stab

Scudder v. Union Nat. Bank, 91 U. S.
406; Pritchard v. Norton, 106 U. S. 124;

Liverpool etc. Co. v. Phenix Ins. Co., 129
U. S. 397; Beale, Cases, C. of L. 541, 544.
See Lewis v. Bush, 30-244, 15+113.

utory

notice of rescission);

Clement

v.

Willett, 105-267, 117+491 (assumption of
mortgage governed by lex loci contractus) ;

Walsh v. Selover, 109-136, 123+291 (sale
of realty-statutory notice of rescission).
92 Swedish etc. Bank v. First Nat. Bank,
89-98, 94+218.

See 20 Harv. L. Rev. 394.

328

CONFLICT OF LAWS

by the law of the state where they are made, and as a matter of comity, they
will, if valid there, be enforced in another state though not executed or re
corded according to its laws.”

1536. Sales of persona1ty—It is the general rule that a sale or other volun
tary transfer of personalty is governed by the law of the place where the sale
or transfer is made. If valid there is is valid everywhere. A sale is generally
“made” within this rule where the delivery is made.‘H If a sale is invalid where
made it is invalid everywhere.“ A sale made with a view to the breach of the
laws of another state is probably not enforceable anywhere.“ A state may reg
ulate the sale or transfer of personalty within its limits."
1537 Chattel mortgages—The validity and effect of chattel mortgages is
generally governed by the law of the place where they are made.98 Where the
contract is made in one state and the property is in another, the law of the lat
ter state may control.90 Where a chattel mortgage is ﬁled in another state and
subsequently the mortgagor removes to this state, with the mortgaged property,

the mortgage need not be ﬁled in this state.‘ An acknowledgment of a chattel
mortgage before a justice of the peace in North Dakota, without the certiﬁcate
of the clerk of court required by the laws of that state, has been held not to
entitle the mortgage to record here.2
1538. Pledge—The validity of a contract of pledge is determined by the lex
rei sitae.3
1539. Debts—The situs of debts has been considered elsewhere in relation to
attachment ‘ and garnishment.‘ The payment of debts is governed by the law
of the place where payment is required to be made.“
1540. Interest—Express agreement—Where parties make a contract of

loan in one state to be performed in another they may, acting in good faith, and
without intent to evade the law, agree that the law of either state shall control
as to rate of interest.7 If a contract is valid, as regards interest, under the law

of the place where it is made it is valid everywhere.8
TORTS

1541. In genera1—-The general rule is that actions for personal torts are
transitory and may be brought wherever the wrongdoer can be found and ju
risdiction of his person obtained. It is immaterial whether the right of action
is based on a statute or on the common law, or whether the wrong, if committed
in the state of the forum, would be actionable or not. The liability is deter

mined by the lex loci dclicti. the remedy by the lex fori.9 The right given by
93 Keenan v. Stimson, 32-377, 20+364.
M In re Kahn, 55-509, 57+154; In re
Paige, 31-136, 16+700; Covey v. Cutler,
55-18, 56+255; Bollinger v. Wilson, 76
262; 79+-109; Hamm v. Young, 76-246,
79+111.
H Hamm v. Young, 76-246, 79+111.
W Bollinger v. Wilsoﬁ, 76-262, 79+109.
W Swedish etc. Bank v. First Nat. Bank,

S9—98, 115, 94+21s.
95 Keenan

v.

Stimson,

32‘377,

20+36~L.

See Nichols v. Minn. T. M. Co., 70-528,
73+415.
99 Swedish etc. Bank v. First Nat. Bank,
89-98, 115, 94+218.
lKeenan v. Stimson, 32-377, 204-364;
Strickland v. Minn. T. F. Co., 77-210, 79*
674.

'-‘Tweto v. Horton, 90-451, 97+128.
-“Swedish etc. Bank v. First Nat. Bank,

89-98, 944-218.
4 See § 625.
5 See §§ 3961—3963.

"Lewis v. Bush, 30-244, 248, 15+113.
1 Smith V. Parsons. 55-520. 57+311; Ames
v. Benjamin, 74-335, 77+230. See 3 Beale,
Cases, C. of L. 542; 17 Harv. L. Rev. 568.
B Reiﬂ v. Bakken, 36-333, 31+348.
9 Herrick v. Mp1s. etc. Ry., 31-11, 16+413;
Myers v. Chi. etc. Ry., 69-476, 72+694;
Dennick v. Railroad Co., 103 U. S. 11; N.
P. Ry. v. Babcock, 154 U. S. 190; Stewart
v. B. 85 O. Ry., 168 U. S. 445; Huntington
v. Attrill, 146 U. S. 657.
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the lex loci delicti may, however, be so peculiar as to be unenforceable through
its procedure in the state of the forum.lo
1542. Injury to land—An action will lie in this state for an injury to land
lying in another state.11
1543. Death by wrongful act—An action will lie in this state under the
statute of another state allowing recovery for death by wrongful act whether
such statute is similar to our own or not." An action will lie in this state for
the death of a non-resident from an injury received here."
1544. Negligence of fellow-servants-An action will lie in this state under
the fellow-servant act of a sister state whether such act is similar to our own or
not.“ The construction placed on the statute where it is enacted will govern
here.“
REMEDIES

1545. General rule—The lex fori governs in all matters pertaining to the
remedy."
1546. Limitation of act-ions—Statutes of limitation generally pertain merely
to the remedy and are governed by the lex fori.11 Where by statute a right of
action is given which did not exist at common law, and the statute giving the
right also ﬁxes the time within which the right may be enforced, the time so
ﬁxed controls in whatever forum the action is brought.18 The effect of foreign

statutes of limitation is partially regulated by statute."
1547. Parties-The subject of parties to actions is governed by the lex fori.”
1548. Evidence—The rules of evidence pertain to the remedy and are gov
erned by the lex fori. Whether a witness is competent or not, whether certain
matters require to be proved by writing or not. whether certain evidence proves
a fact or not, whether evidence is admissible or not, are questions to be deter
mined by the lex fori.21 But where a substantive rule of law is stated in the
form of a rule of evidence or presumption the lex loci governs.“ The burden
of proof is governed by the lex fori.23
1549. Pleading—The rules of pleading pertain to the remedy and are gov
erncd by the lcx fori.“
1° Slater v. Mexican Nat. Ry., 194 U. S.
120. See 16 Harv. L. Rev. 63.
H Little v. Chi. etc. Ry., 65'-48, 67+846.

See 3 Beale, Cases, C. of L. 520.
12 Herrick v. Mpls. etc. Ry., 31-11, 16+

Commercial Bank v. Slater, 21-174.

See

Stahl v. Mitchell, 41-325, 43+385; Prit
chard v. Norton. 106 U. S. 124; Baxter
Nat. Bank v. Talbot, 154 Mass. 213;

3

694; Nicholas v. Burlington etc. Ry., 78
43, 80+776; Neganbauer v. G. N. Ry., 92

Beale, Cases, C. of L. 520.
H Fletcher v.
Spaulding, 9-64 ( 54) ;
Bigelow v. Ames. 18—527(471).
15 Negaubauer v. G. N. Ry., 92-184. 99+

184, 99+620; Powell v. G. N. Ry., 102

620.

413; Myers v. Chi. etc. Ry., 69-476, 72+

448, 113+1017; Stewarfv. G. N. Ry., 103
156. 114+953.

See N. P. Ry. v. Babcock,

154 U. S. 190; Slater v. Mexican etc. Ry.,
194 U. S. 120.
18 Hutchins v. St. P. etc. Ry., 44-5, 46+
79.
14 Herrick v. Mp1s. etc. Ry., 31-11, 16+

413; Njus v. Chi. etc. Ry., 47-92, 49+527.
15 Njus v. Chi. etc. Ry., 47-92. 49527.

10 Fryklund v. G. N. Ry., 101-37. 111+
727; Fletcher v. Spaulding, 9—64(5-4);
Herrick v. Mpls. etc. Ry., 31-11, 16+413:
Wendell v. Lebon, 30-234, 15+109; First
Nat. Bank v. Gustin, 42-327, 44+198;

19 See § 5612.
20 Frykluud v. (I. N. Ry., 101-37. 111+
727.

21 Jones v. Chi. etc. Ry., 80-488, 83+446;
Kaufman v. Barbour, 98-158, 107+-1128.

22 Bronson v. St. Croix L. Co., 44-348,
46+5T0; Thomson v. Palmer, 52-174, 53+
1137. See Baxter Nat. Bank v. Talbot,
154 Mass. 213.
'13 Bisbee v. Torinus, 22-555; Musser v.

.\lcRae, 38-409, 38+103; Bronson v. St.
(‘roix L. Co., 44-348, 46+570.
24 Thomson v. Palmer, 52-174, 53+1l.'§T;

Kaufman v. Barbour, 98-158. 1071-112%.
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1550. Darnages—The measure of damages is a matter of substantive rather
than remedial law and is governed by the lex loci.25
1551. Attachment and garnishrnent—Whether property is subject to at
tachment or garnishment is determined by the lex fori.” So is the effect of an
assignment of an insolvent in dissolving an attachment.21
PENAL AND CRIMINAL LAWS

1552. In genera1—The courts of one state will not enforce the criminal or
penal laws of another state. A ne exeat bond is not a penal obligation within
this rule.28 There is much conflict of opinion as to what constitutes a penal
obligation in this connection.29
MlSCELLAl\'EOL'S

1553. Situs of personalty—It is an old rule of law that the situs of per
sonalty is at the domicil of the owner—mobilia sequuntur personam.”0 But
for most purposes tangible personalty is governed by the law of the place where
it is actually situatet .“
1554. Rea1ty—Realty and interests therein are governed exclusively by the
law of the state wherein it is situated.82 The transmission of title to realty
must be according to the law of its situs. The courts of one state cannot pass.
or affect in any way, the title to realty lying in another state.33

1555. Descent and testamentary disposition—'l‘he lex rei sitae governs
the descent and testamentary disposition of realty."

The law of the domicil

of the decedent governs the descent and testamentary disposition of personalty.“
1556. Statutory liens on personalty—Whether the holder of a statutory
lien existing under the statutes of another state can, after the property covered
thereby has been sold by the owner to a third person, and by him removed into
this state, lawfully seize the property, and effect a foreclosure of his lien within
this state, is an open question."
1557. Marriage——The validity of a marriage is to be determined by the law
of the place where it is entered into. If it is valid there it is valid everywhere.81
The rights of one spouse in the property of the other are governed by the law of
the domicil.58
1558. Ins0lveney—Au involuntary transfer of property under the insol
vency laws of one state will not transfer the property of the insolvent in another
state.39 An assignment under the insolvent law of 1881 is not an involuntary
transfer within this rule.'0 Whether a transaction constitutes an unlawful pref
25 Northern Pac. Ry. v. Babcoek. 154 U.
S. 190; Slater v. Mex. Nat. Ry., 194 U. SI
120.

See Note, 91 Am. St. Rep. 714.

20 Lewis v. Bush, 30-244, 15+113; Jenks
v. Ludden, 34-482, 27+188.
27 VVendell v. Lebon, 30-23-1. 15+l09.
28 Midland Co. v. Broat, 50-562, 52+972.
29 See Huntington v. Attrill, 146 U. S.
657; 3 Beale, Cases, C. of L. 518.

3° Lewis v. Bush, 30-244, 247. 15+l13;
Harvey v. G. N. Ry., 50-405. 52+905; In
re Jeﬁerson, 35-215, 28+256; Swedish etc.

Bank v. First Nat. Bank, 89-98, 113. 94+
218.
~11 See §§ 1535, 1538.
81’ Prentiss v. Prentiss, 14-18(5); Wash
burn v. Van Steenwyk, 32-336, 20+324;
Bronson v. St. Croix L. Co., 44-348, 46+

570; Swedish etc. Bank v. First Nat. Bank,

89-98, 113, 94+218; Stahl v. Mitchell, 41
325. ~l3+385; Hawkins v. Ireland, 64-339,
346. 67+73; Davis v. Hudson, 29-27, 32,

11+136.
33 Stabl v. Mitchell, 41-325, 43+385.
3* \Vashburn v. Van Steenwyk, 32-336,
20+324; Prentiss v. Prentiss. 14-18(5).
35 Fox v. Hicks, 81-197, 83+538; Putnam

v. Pitney, 45-242, 47+790; Harvey v. G. N.
Ry., 50-405, 407, 52+905; Babcock v. Col

lins, 60-73, 77. 61+1020.
3“ Schuler v. Mc(‘0rd. 79-39, 81+547.

37 Earl v. Godley, 42-361, 44+254; Mc
Henry v. Bracken, 93-510, 101-+960.
-‘*8 Mans v. Muus, 29-115, 12+343. See 13
Harv. L. Rev. 601.

39 In re Paige. 31-136, 16+700; Hawkins
v. Ireland, 64-339, 67+73.
4° Hawkins v. Ireland, 64-339, 67+73.
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erence or act of insolvency is to be determined by the lex tori.“ Our insolvency
law is eﬂectual as to non-residents, so far as to control the disposition of prop

erty within our jurisdiction. A preferential conveyance of property in this
state may be avoided under that law though the creditor preferred is a non
resident.‘2 The courts of this state will not restrain one of our citizens from
enforcing an attachment in another state though such an attachment in this

state would be dissolved by an assignment.“ Debts due an insolvent who has
a domicil in this state will be deemed to have a situs here.“

1559. Assignment for beneﬁt of creditors—As a general rule, a voluntary
assignment for the beneﬁt of creditors, valid by the law where it is made, will

pass the title to personalty, wherever situated.“ But such an assignment will
not be given effect in this state if it is opposed to the policy of our laws, as, for
example, if it gives a preference to certain creditors.“ Such an assignment
will pass the title to realty, at least as against every one but the creditors, of
the assignor, if it is executed in conformity to the laws of the state where the
realty is situated." Whether it will pass the title as against the creditors of the
assignor is an open question.“ An order of a court, in the state where an as

signment was made, appointing an assignee in place of the original assignee
has been held to vest the title of the realty covered by the assignment wherever
situated.” Whether property is subject to attachment notwithstanding an as
signment in another state is determined by the lcx fori.50
1560. Acknowledgments-—An acknowledgment must be taken in accord
ance with the law of~the place.“

CONFUSION OF GOODS
1561. In genera1—-Where, without fraudulent intent, goods of the same na

ture and value, belonging to different owners, are mixed, if a division can be
made of equal value, each owner is entitled to his aliquot part of the whole
mass." Where, under contract to deliver to the defendant a certain number of

railway ties, the plaintiff delivered some of an inferior quality which were not
accepted by the defendant, but which were commingled with those which were
accepted, it was held that the defendant, having inadvertently used some of
them, was not liable as for conversion, in the absence of a demand, or in an ac

tion ex contractu for their value.M Where game or ﬁsh illegally caught or
killed is commingled with that which was legally caught or killed the burden
is on the possessor to prove, as against the state, what part was lawfully caught

or killed.“ Replevin has been held not to lie for a share of commingled goods
incapable of identiﬁcation.“

Evidence has been held not to show a commin

41 In re Howes, 38-403, 38+104; In re

4‘? Hawkins v. Ireland, 64-339, 67+73.

Dalpay, 41-532, 43+564; In re Kahn, 55
509, 57+154.
4'2 Macdonald v. First Nat. Bank, 47-67,

49 Stahl v. Mitchell, 41-325, 43+385.

49+395; In re Kahn, 55-509, 57+154.
43 Jenks v. Ludden, 34-482, 27+188.

H In re Dalpay, 41-532, 32+564.
45 In re Paige, 31-136, 16+700; Covey v.

Cutler, 55-18, 56+255; McKibbin v. Elling
son, 58-205, 59+1003; Hawkins v. Ireland,
64-339, 67+73.
46 In re Dalpay, 41-532, 43+564. See
Wendel] v. Lebon, 30-234, 15+109.
"Stah1 v. Mitchell, 41-325, 43+385;

Thompson v. Ellenz, 58-301, 59+1023.

5° Jenks v. Ludden, 34-482, 27+188.
51 Tweto v. Horton, 90-451, 97+128.
H Stone v. Quaal, 36-46, 29+326; Osborne?

v. Cargil], 62-400, 64+1135; Chandler v.
De Graﬂ’, 25-88; Id., 27-208, 6+611.
55 Chandler v. De Graft, 25-88.
M Thomas v. N. P. Ex. Co., 73-185, 75+
1120.
55 Ames v. Miss. B. (‘o.. 8-467 (417). See
\Veiland v. Sunwall, 63-320, 322, 65+-628.

-‘W Ames v. Miss. B. (‘0.. 8-467(417).
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gling of logs.56 Where grain was commingled in a common mass it was held
that if there was a bailment the bailors were owners as tenants in common, and

that if a part of the grain had been converted or lost the loss must be borne by
all pro rata."
CONGRESS-See United States.
CONNECTING CARRIERS-—See Carriers, 1290, 1352-1356.
CONSERVATORS OF THE PEACE—See Criminal Law, 2428.
CONSIDERATION—SGG Contracts, 1750-1773; Evidence, 3373.
CONSOLIDATION OF ACTIONS-See Action, 91.

CONSPIRACY
Cross-References
See Criminal Law, 2416, 2460; Fraudulent Conveyanees, 3916; Homicide, 4230.

1562. Concert of action—-To constitute a conspiracy the minds of the par
ties must meet on a deﬁnite line of action and a particular result.58

1563. At common law—Prior to the Penal Code conspiracy was punish
able as a common-law offence, and no overt act in pursuance of it was essen
tial.""

1564. What constitutes under statute-—A conspiracy between A, an em
ployee of B, and C whereby A is to purchase goods for B from C and obtain a
secret compensation from C, is unlawful.80 A conspiracy between A, B and C
against D, whereby B, the owner of certain land was to place it with D, a land
company, for sale, at a price considerably above its real value, and A, who was
insolvent, in the interest of B and C was to obtain a contract from D for the pur
chase of the land, pay the earnest money and afterwards secure a loan from D.
whereupon B was to refuse to sell the land and A to refuse to return the loan
and divide with B and C, is unlawful."

1565. Preventing employment—B. L. 1905 § 5097, declaring it unlawful
for two or more employers of labor to combine or confer together for the pur
pose of preventing any person from procuring employment is valid. If one
employer by conference with another employer prevents, without excuse or
justiﬁcation, a third person from procuring employment with such other em
ployer, he is liable for damages under the statute to the person interfered with.
A malicious motive or purpose is essential to give rise to a cause of action under

the statute; not actual malice, but such as the law implies from the fact that
the act complained of was unlawful and without justiﬁcation.“2
1566. Boycott-—A boycott is a combination of several persons to cause loss
or injury to a third person by causing others. against their will. to withdraw
from him their beneﬁcial business intercourse, through threats that, unless a

compliance with their demands be made, the persons forming the combination
will cause loss or injury to him : or an organization formed to exclude a person
from business relations with others by persuasion, intimidation, or other acts
57 Weiland v. Sunwall. 63-320, 322, 65+
628.
One cannot be held a conspirator

See Pfefferkorn v. Seeﬁeld, 66-223, 68+
1072; Sweaas v. Evenson, 125+272.

simply because his agent had knowledge of
a conspiracy or participated therein. Beu-

59 State v Pulle, 12-164(99).
60 Nerd v. Gray, 80-143, 82+1082.

ton v. Mpls. T. M. Co., 73-498, 76+265.
58 State v. Crawford, 95-467, 470, 104+

Earle v. Johnson, 81-472, 844-332.
ﬁl Bauer v. Sawyer, 90-536. 97+428.

295:

--

Kolbe v. Boyle, 99-110, 108.-847.

-i HI

4 '1__'_'_'__

See

'11 Joyce v. G. N. Ry., 100-225, 110+975.
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which tend to violence, and thereby cause him through fear of resulting injury,
to submit to dictation in the management of his affairs. Intimidation, coercion,
or threats of injury are essential elements of a boycott, but what would con
stitute acts of that character must depend upon the facts of each particular
case. A boycott is an unlawful conspiracy and may be restrained by injunc
tion.“ A complaint which alleges that the plaintiff, a dealer in farm produce,
had a proﬁtable business, that the defendants had conspired to refuse to deal
with him and to induce others to do likewise, it not appearing that their inter
ference with his business was to serve any legitimate interests of their own, but
that it was done maliciously, to injure him, and that the conspiracy had been
carried into execution, whereby his business was ruined, states a cause of ac

tion.“
1566a. Evidence-—Acts and declarations of fellow conspirators-—W here
two or more persons conspire together to commit a crime everything said, done,
or written by any one of them in the execution or furtherance of the common
purpose, is admissible against each of them; but statements as to measures taken
in the execution or furtherance of the common purpose—mere narratives of
past events-—are inadmissible against any conspirators except those by whom
or in whose presence such statements were made. Evidence ‘of the acts or dec
larations of fellow conspirators should not ordinarily be admitted until the ex
istence of the conspiracy is proved prima facie, apart from them, but the order
of proof is a matter of discretion with the trial court, and if the conspiracy is
subsequently proved there is no error.01 Conspiracy may be proved by circum
stantial evidence.oz One charged with conspiracy may testify that he never had
any conversation with other defendants in relation to the alleged conspiracy.°"

1567. P1eading—Cases are cited below involving questions of pleading.“
CONSTABLES-—See Sheriffs and Constables.

CONSTITUTIONAL CONVENTIONS—See Constitutional Law, 1570,
1585.
63 Gray v. Building T. Council, 91-171,
97+663. See Note, 103 Am. St. Rep. 488.
H Ertz v. Produce Exeh., 79-140, 81+737.
"1 See §§ 2460, 3916.
(12 Redding v. \Vright. 49-322, 51+1056.

1’~'4Redding v. Godwin, 44-355, 46+563.
cl$O’Connor v. Jefferson, 45-162, 47+538
(complaint charging a conspiracy to de
fraud the plaintiﬁ of his property sus
tained); Whiting v. Clngston, 73-6, 75t

759 (conspiracy in execution of mortgage
—fraudulent appropriation of sum loaned

-—complaint in foreclosure and for a re
ceiver—joinder of causes of action); Ertz
v. Produce Exeh., 79-140, 81+737 (com

plaint charging conspiracy to injure bus
iness sustaincd).

See Jones v. Morrison,

31-140, 16+854 (action by stockholder
conspiracy of directors—what matters may

be joined in complaint) ; Stewart v. Cooley,
23-347 (complaint against judge for con
spiring with others to maliciously prosecute
plaintiff sustained).

CONSTITUTIONAL LAW ’
I.\' GENERAL
Nature of constitution, 1568.
People source of power, 1569.

Constitutional conventions, 1570.
AMENDMENT OF CONSTITUTION
In general, 1571.

Extent permissible, 1572.
Submission to people, 1573.
When takes effect, 1574.

Mistakes, 1575.
CONSTRUCTION OF CONSTITUTION
In general, 1576.
Relation of parts, 1577.

Discretion of legislature—Power of courts,
1605.

Cannot be surrendered, 1606.
Delegation, 1607.
Fees and licenses, 1608.
Seizure and destruction of property, 1609.
Held within police power, 1610.
Held not within police power, 1611.
VESTED RIGHTS
Deﬁnition, 1612.
Impairment unconstitutional, 1613.
Right to cause of action or defence, 1614.
Exccutory statutory rights, 1615.
Evidence, 1616.
To remedies, 1617.

Prospective, 1578.

Rights held vested, 1618.

Practical construction, 1579.

Rights held not vested, 1619.

Mandatory and directory provisions, 1580.
Restrictive provisions, 1581.
Implied grants of power, 1582.
Amendments, 1583.

CU RATIVE ACTS
In general, 1620.

Self-executing, 1584.

Curative acts held valid, 1621.

Debates of constitutional convention, 1585.
Subordination to federal constitution, 1586.

THREE DEPARTMENTS OF GOVERN
MENT
In general, 1587.

What are political powers, 1588.
What constitutes a judicial question, 1589.
Held not a delegation of judicial power,
1590.

Held a delegation of judicial power, 1591.
Imposing non-judicial duties on judiciary,
1592.

Control of executive oﬂicers by judiciary,
1593.

Control of legislature by judiciary, 1594.
Assumption of -legislative power by courts,
1595.
Assumption of judicial power by legisla
ture, 1596.

Delegation of legislative power, 1597.
Held an unauthorized delegation of legis
lative power, 1598.
Held not a delegation of legislative power,
1599.

IMPAIRMENT OF CONTRACTS
What constitutes—In general, 1622.
To be enforced ﬁrmly, 1623.
To what applicable, 1624.
What is the obligation, 1625.
Extent of impairment immaterial, 1626.
Due process of law, 1627.
Change of or abolishing remedies, 1628.
Change in rules of evidence, 1629.
Right to contract, 1630.
Police power, 1631.
Validating acts, 1632.
Insolvent laws-—Waiver, 1633.

Acts of Congress, 1634.
Held to impair obligation, 1635.
Held not to impair obligation, 1636.
DUE PROCESS OF LAW
Nature, 1637.

Meaning of process, 1638.
To what applicable—Police power—Taxa

tion, 1639.
Federal supreme court ﬁnal arbiter, 1640.
Notice and opportunity to be heard, 1641.

Administrative boards, 1600.

Administrative proceedings, 1642.

RIGHT TO LOCAL GOVERNMENT
Right to local self-government, 1601.

New modes of procedure, 1643.
Impairment of contracts, 1644.
Taking private property for a private use,

EXTENT OF LEGISLATIVE POWER

1645.
Held due process of law, 1646.
Held not due process of law, 1647.

In general, 1602.
EX POST FACTO LAWS
POLICE POWER
Nature, 1603.
I/imitations, 1604.

Deﬁnition, 1648.
Held ex post facto laws, 1649.

Held not ex post facto laws, 1650.
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Held not class, unequal, or partial legisla

tion, 1675.

.

(,.'onstitutionalit_v, 1651.

SPECIAL LEGISLATION
History and object of constitutional pro

LIBERTY
Liberty of contract, 1652.
Religious liberty, 1653.
Liberty of press, 1654.
Liberty to adopt and pursue calling—
Property, 1655.

visions, 1676.

Deﬁnition of general law, 1677.
Diierestiou of legislature—Construetion,
67 .
General principles of classiﬁcation, 1679.

Population as a basis of classiﬁcation,
REMEDIES FOR WRONGS

1680.

Nature of right, 1656.
Who protected, 1657.
What is property, 1658.
Held to deny remedy, 1659.

Financial condition as a basis of classiﬁca

Held not to deny remedy, 1660.

Uniform-ity of operation, 1683.
Remedial and curative laws, 1684.
Existing special legislation, 1685.
Acts creating new courts, 1686.
Granting special privileges or franchises,‘

tion, 1681.
Classiﬁcation of cities under section 36,
1682.

CRUEL AND UNUSUAL PUNISH
MENT

RIGHT TO OBTAIN JUSTICE FREELY

1687.
Repeals, 1688.
Laws sustained under section 36 of the

Nature of right, 1662.

Laws held invalid under section 36. 1690.

Held to deny right, 1663.

Laws sustained since amendment of 1892,

Held not to deny right, 1664.

1691.
Laws held invalid
1892, 1692.

What constitutes, 1661.

constitution, 1689.

TMPRISONMENT FOR DEBT

since

amendment

of

Laws prior to amendment of 1892 sus
Deﬁnition of debt, 1665.
Held unconstitutional, 1666.

tained, 1693.

Laws prior to amendment of 1892 held in
valid, 1694.

Held not unconstitutional, 1667.
CLASS LEGISLATION

MISCELLANEOUS
Privileges and immunities of citizens, 1695.

Deﬁnition, 1668.

General principles, 1669.
Principles of classiﬁcation, 1670.
Uniformity of operation, 1671.
Bounties. 1672.
Constitutional prohibition, 1673.
Held class legislation, 1674.

Keeping troops, 1696.

Republican government, 1697.
Full faith and credit clause, 1698.
Rights and privileges of citizens, 1699.
Equal protection of the laws, 1700.
Fourteenth amendment, 1701.
Cross-References

See Statutes, 8929.

IN GENERAL

1568. Nature of constitution—The constitution is the fundamental and
organic law of the state. It underlies and sustains the social structure—fur
nishes the frame of government.‘“‘

It is designed to provide a complete and

harmonious scheme of state government.‘" It is said not to be a creative, but a
restrictive instrument.“ A constitution is but a higher form of statutory law.“
It is a creature of the pcople—an instrument of their convenience. It is the
work of the people acting in their original sovereign capacity.

By it they or

ganize the government and determine the powers and duties of the different
departments, oliicers, and agencies.

In framing and adopting.r it they exercise

inherent political power, which includes the whole of govcrnrnent.’°
W State v. Sutton, 63-147, 149, 150, 65+

"‘ Ramsey County v. Heenan, 2-330(281) ;

262; Weir v. St. P. etc. Ry., 1s-155(139,
146).

Roos v. State, 6-428(291).
no Willis v. Mabon, 48-140, 150, 50+1110.

W State v. Stearns, 72-200, 211. 75+210.

TU McConaughy v. Secretary of State, 106

392, 414, 119+-108.
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1569. People source of power—The people, that is, the electors, are the

paramount source of political power.71
1570. Constitutional conventions—A constitutional convention is the high
est legislative assembly recognized by law, with full control of all its proceed
ings. It may provide for the perpetuation of its records, either by printing or
manuscript.72

The convention which framed our constitution divided on the

ﬁrst day of the session, forming two antagonistic organizations. A joint com
mittee of each reported a draft which was adopted by both organizations.78 The
debates of a convention may be resorted to in aid of construction."
AMENDMENT OF CONSTITUTION

1571. In general—In making provision for amendment it was designed to
provide for growth and progress, as well as stability. A government cannot be
expected to be permanent unless it guarantees progress as well as order, and it
cannot really secure order unless it promotes progress. Provisions for amend
ment are in the nature of safety valves. They should not be so adjusted as to
discharge their function too easily, lest they become the ordinary escape pipes
of party passion. On the other hand they should not discharge with such diﬂi
culty that the force needed to induce action is sufficient to explode the machine.
In making provision for amendment the people deliberately placed restrictions
upon their own freedom of political action."
1572. Extent permissible—The constitution may be amended by the meth
ods prescribed therein in any manner not subversive of a republican form 01'
government."

1573. Submission to pe0ple——It is indispensable that an amendment be sub
mitted to the people. Neither the form or manner of submission is prescribed
by the constitution. The constitution does not require the ballot to state the
nature of the amendment.” An act proposing an amendment need not have a
title. It may be in the form of a joint resolution. If it has a title the title mav
be referred to in aid of construction." Since the amendment of 1898 the sub
mission must be at a general election," and a majority of all the electors voting
at such election, and not merely of those voting on the amendment, is essential
to the adoption of an amendment.80 The courts have authority to determine
whether an amendment has been legally submitted to and adopted. Whether
the constitution shall be amended is a political question. Whether it has been
legally amended is a judicial question. The statement and certiﬁcate of the
state canvassing board and the proclamation of the governor that a proposed
amendment has been adopted is not conclusive upon the courts. The statutory
procedure for contesting the declared result of a popular vote on an amendment
is adequate. A contest of this character is not in a strict legal sense an ad
versary proceeding. It is more in the nature of an investigation for the pur
pose of discovering the truth, in which no one individual has any direct per
sonal interest antagonistic to the general public. It must be conducted in the
11 State v. Dist. Ct., 87-146, 150, 91+300;
McConaughy v. Secretary of State, 106-

392, 414, 119+-108.

1? State v. Stearns, 72-200, 218, 75+210.
'18 Julius v. Callahan, 63-154, 654267;

State v. O’Connor, 81-79, 83+498.

12 Goodrich v. Moore, 2-61 (49).

79 See R. L. 1905 § 24; State v. Kiewel.

73 Taylor v. Taylor, 10—107(81, 99).

86-136, 138, 901-160.

74 See § 1585.
‘'5 McC0naughy v. Secretary of State, 106392, 416, 119+408.

80 State v. Stearns, 72-200, 218, 75+210:
State v. Hugo, 84-81, 84, 86+784. See
Dayton v. St. Paul, 22-400 (overruled by

70 Hopkins v. Duluth, 81-189,
State V. Dist. Ct., 87-146. 91-+300.

amendment).

83+536:
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manner required by the statute, and an orderly proceeding requires that the
general rules regulating the production of evidence shall be observed. But it
is not necessary or desirable that every technical rule of evidence shall be ob
served with extreme nicety, nor should the result, in a matter of such public
importance, be determined by a nice balancing of presumptions and probabili
ties. The certiﬁcate of the canvassing board is conclusive in collateral proceed
ings, and in a direct proceeding it can only be overcome by clear and strong
evidence. The burden of proof is on the contestant. A partial recount has
been held an insuﬂicient basis for declaring an amendment not adopted.’31
1574. When takes effect-—It is not the action of the legislature in propos
ing an amendment, but the action of the people in adopting it, that gives it ef

fect as part of the organic law of the state.252 An amendment does not take
effect at least until the official canvass of the vote. Whether it takes eﬁect be
fore the proclamation of the result by the governor is undetermined.”
1575. Mistakes-—When there is a diﬁerence between the enrolled bill pro
posing the amendment, and the copy thereof published for election purposes,
it is an unsettled question which controls.“
CONSTRUCTION OF CONSTITUTION

1576. In genera1—The fundamental aim in construing the constitution is
to ascertain and give effect to the intent of the people in adopting it, as ex
pressed in the language used.85 If the language used is unambiguous it must
be taken as it reads.” Words must be given their ordinary meaning.B7 Words
which have a technical and deﬁnite meaning must be taken in the sense in which
they were understood at the time when they were introduced into the constitu

tion." In the main the rules for the construction of statutes and of constitu
tions are the same.89 But a constitution may be more liberally construed than
a statute." The constitution is to be construed as a whole and so as to harmon
ize its various parts.91 The maxim, noscitur a sociis, is applicable to constitu
tional construction,“l and so is the argument ab inconvenienti."

A construc

tion which is in accord with the reason and spirit of a constitutional provision
may be adopted, though it is contrary to the literal meaning of the language
used.“ The spirit of the times when the constitution was adopted may be con
sidered.“ If a provision is merely aiiinnative of pre-existing law it is to be
construed in an historical sense.“ A constitution is designed to meet future
8Y-M'1.'.Conaugl1y v. Secretary of State.
106-392, 119+408.
lIZ.TuIius v. Callahan, 63-154, 65+267.
88 Duluth v. Duluth St. Ry., 60-178, 62+
267.
84 State v. Twin City T. Co., 104-270, 116+
S35.
85 Davis v. Hugo, 81-220, 222. 83+984;
State v. Twin City T. Co., 104-270, 116+
835.

88 Lauritsen v. Seward, 99-313, 323, 109+
404.
89 Taylor v. Taylor, 10—107(81, 93); State

v. Twin City T. (“o., 104-270, 285, 116+
835.

See Ramsey County v. Heenan, 2-330

(231).
"0 State v. Megaarrlcn, 85-41, 46, 884-412.

"1 State v. Stearns, 72-200, 211, 75+2l0;
State v. Twin City T. Co., 104-270, 116+ I
335.

v. Hugo. 81-220, 83+984; Lindberg v. John~
son, 93-267, 101+74; Minn. etc. By. v. Sib
ley, 2-13(1); Cooke v. Iverson, 108-388,

91' Dike v. State, 38-366, 38+95.
"3 Taylor v. Taylor, 10-107 (81) ; State v.
Benedict, 15-198(153); Davis v. Hugo, 81
220, 223, 83*.-984. See Ames v. Lake Supe

122+251.

rior, etc. Ry., 21-241, 265.

56 State v. Sutton, 63-147, 65+262; Davis

1" Minn. etc. Ry. v. Sibley, 2-13(1) ; San
born v. Rice County, 9-273(258); Brisbin
v. Cleary, 26-107, 1+825; Rippe v. Becker,
56-100, 113, 57+331. See Taylor v. Taylor,

10-107(s1).
—-22

N Taylor v. Taylor, 10-107(81); Stinson
v. Smith, 8—366(326).

"5 State v. Bishop Seabury Mission, 90

92, 97, 95+ss2.
"6 State v. Nelson, 74-409, 77+223.
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as well as existing conditions, and it must be given a broad and liberal construc
tion so as to admit of its adaptation to changing conditions.97
1577. Relation of parts—A provision with reference to a particular subject
matter is, within its own sphere, so far as that subject-matter is concerned,
paramount and supreme. ()ne part of the constitution is of equal authority,
per se, with any other part."
1578. Prospective—Constitutional provisions are to be construed prospec
tively, if the language used is reasonably susceptible of such construction."
1579. Practical construction—-A practical construction of the constitution,
which has been adopted and followed by the legislature and people for many
years, is entitled to receive great consideration from the courts.1
1580. Mandatory and directory provisions-—All provisions of the consti
tution are to be construed as mandatory unless clearly directory.2
1581. Restrictive provisions-—-Provisions of the constitution restrictive of
rights formerly enjoyed are to be strictly construed.3
1582. Implied grants of power—\\'here a constitution gives a general
power or enjoins a duty, it also gives by implication every particular power
necessary for the exercise of the one or the performance of the other.‘
1583. Amendments-—In construing an amendment it is proper to consider
the evils it was designed to remedy and the history of relevant legislation.5
'l‘he title of the act proposing the amendment may be considered,“ and so may
its legislative history.7
1584. Self-executing—lf the nature and extent of the right conferred and
of the liability imposed is ﬁxed by the provision itself, so that they can be de
termined by the examination and construction of its own terms, and there is no
language used indicating that the subject is referred to the legislature for ac
tion, the provision should be construed as self-executing.8 The following pro
visions of the constitution have been held self-executing: section 3 of article 10,

relating to the liability of stockholders; '’ the Provisio in section 12 of article 1.
relating to exemptions; "‘ and the exemption from taxation of seminaries of
learning in section 3 of article 9.“
executing.I2

The home rule amendment is not self

1585. Debates of constitutional convention-—'I‘he debates of the constitu
tional convention may be resorted to in aid of construction.‘3
W Elwell v. Comstock, 99-261, 109+l13,
698.
08 State v. Winona, etc. Ry., 21-315, 318.
'-W Brown v. Hughes, 89-150, 94+438; State
v. Clark, 23-422.
lCarson v. Smith, 5—78(58); State v.
Benedict, 15—198(153); Bayard v. Klinge,
16—249(221, 231); Faribault v. Misener,
20—396(347); Ames v. Lake Superior, etc.

190;

Ramsey County v. Heenan, 2-330

(281). See Hanna v. Russell, 12-80(43);
Thomson v. Bickford, 19-17(1).

3 R003 v. State, 6-428(291, 303).
4 State v. Peterson, 50-239, 52+655.

~'- State v. O’Connor, 81-79, 83+498; State
v. Brown, 97-402, 106+477; State v. Twin
City T. Co., 104-270, 116+S35.
'1 State v. O'Connor, 81-79, 83+498.

Ry., 21-241, 289; State v. Cronkhite, 28

T Minn. etc. Ry. v. Sibley, 2—13(1).

197, 9+681; Burke v. St. P. etc. Ry., 35

R Willis v. Mabon, -18-140, 50+1110.

172, 174, 28+l90; Willis v. Mabon, 48-140,

9 Id.; MeKusick v. Seymour, 48-158, 50+

5()+1110_: State v. Luther, 56-156, 57+-164;

1114.

State v. Moﬂ’ett, 64-292, 67+68; State v.

1" Nickerson v. Crawford, 74-366, 77+292;
Brown v. Hughes, 89-150, 94H38.

Stearns, 72-200, 218. 75+210; Traverse
County v. St. P. etc. Ry., 73-417, 76+217;
State v. N. P. Ry., 95-43, 103+731; State
v. Evans, 99-220. 108+958; State v. Twin

('ity T. Co., 104-270, 116+S35.

See § 8952.

‘-'Sj0berg v. Security. ete. Assn., 73-203,
212, 75+1116; State v. Sutton, 63-147, 149,
ti5+262; Lincoln v. Haugan, 45-451, 48+

H State v. Bishop Seabury Mission, 90-92,
95+882.

12 State v. Kiewel, 86-136. 90+160.
1-“» Minn. etc. By. v. Sibley, 2-13(1);
(‘rowell v. Lambert. 9—2S3(267); State v.
Scott, 105-513, 516, 1l7+S45, 1044. Contra,
'l‘a_vlor v. Taylor, 10-10T(§l).
.
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1586. Subordination to federal constitution—The state constitution must
be construed subject to the supremacy of the federal constitution.H
THREE DEPARTMENTS OF GOVERNMENT

1587. In genera1—The constitution divides the powers of the government
into three departments, the legislative, executive, and judicial.15 This division
is conventional rather than natural. The constitution does not attempt to
make an abstract or exhaustive distribution of governmental functions. It
merely assigns such as are of recognized character to the departments which are
created by it for their exercise. Administrative or ministerial functions are not
assigned to any particular department. If a power or duty is not essentially
executive, legislative, or judicial, the legislature may place it where it wishes.“
The importance of this separation of powers has frequently been insisted
upon,17 but the modern tendency is not to enforce it in a doctrinaire spirit.18
Each department is entirely independent of the other. It is the duty of each
to abstain from encroaching upon the other and to oppose encroachments by the
others.19 It is the function of the legislative department to make the laws, of
the executive to execute them, and of the judiciary to construe_ and apply them.“
The power and duty to make, declare, and execute the will of the people is dele
gated to different agencies, all of which, however, exercise what in the broad
and general sense is called “political power.” Neither department can legally
exercise the powers which in the constitutional distribution are granted to any
of the others. A grant to one is a denial to the others.21 The judicial power
of the state is coextensive with the power of legislation and resides in the courts
exclusively.22 This constitutional provision cannot be waived.“
1588. What are political powers—The word “political” is sometimes used
to describe a class of powers which are not judicial, but may be either legislative
or executive. Many questions arise which are clearly political, and not of ju
dicial cognizance. Thus the recognition of a foreign sovereign or government,
the adjustment of boundaries, the existence of a state of war or belligerency,

and whether a proposed new constitution has been adopted by a state, are
clearly political questions. rl‘he questions which arise within the sphere of
state action are less easily differentiated. When the governor vetoes a bill, he
exercises a political power; but, when he removes a subordinate oﬂicer, he is said

to exercise an administrative power. What is generally meant, when it is said
that a question is political, and not judicial, is that it is a matter which is to be
exercised by the people in their primary political capacity, or that it has been
speciﬁcally delegated to some other department or particular officer of the gov
ernment, with discretionary power to act.“
1589. What constitutes a judicial question—The exercise of judicial func
tions is to determine what the law is, and what the legal rights and obligations

14 Smith v. Webb, 11-500(373, 383).
15 Const. art. 3 § 1.

See, for an extended

discussion of the general subject, State v.

W In re Application of Senate, 10-78
(56); Rice v. Austin, 19-103(74).

'-’° State v. Chi. etc. Ry., 38-281, 299, 37+

Brill, 100-499, 111+294, 639.

782; State v. Young, 29-474, 551, 9+737;

18 State v. Bates, 96-110, 104+709. See
State v. Stcarns, 72-200, 214, 75+210.

McGee v. Hennepin County, 84-472, 477,
88+6.
21 lV[c(‘/onaughy v. Secretary of State, 106
392, 414, 119+408.

1'1 State v. Board of Control, 85-165, 168,

88+533; Rhodes v. Walsh, 55-542, 547, 57+
212; McGee v. Hennepin County, 84-472,

476, ss+c; State v. Brill, 100-499, 111+
294, 639.
18 State v. Crosby, 92-176, 180, 99+636;
State v. Bates, 96-110, 104+709.

2'2 Agin v. Heyward, 6—110(53).

2-3 St. Paul etc. Ry. v. Brown, 24-511,
574; State v. Dike, 20—363(314).
24 Mt-,Conaugh_v v. Secretary of State, 106
392, 415, 119+408.
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of parties are, with respect to a matter in controversy. The exercise of judicial
functions may involve the performance of legislative or administrative duties,
and the performance of administrative duties may, in a measure, involve the ex

ercise of judicial functions.“ That a duty cast on a judicial or administrative
officer involves the ascertainment of facts does not alone make the duty a ju
dicial one." The'precise line of cleavage between judicial and ministerial
functions cannot be deﬁnitely located. There are many duties which may be
either the one or the other, depending upon the officer or body performing them
and the effect to be given to the action or determination of such officer or
body.’7 The propriety of the exercise of the right of eminent domain is a po
litical or legislative and not a judicial question."
1590. Held not a delegation of judicial power—A law authorizing trial by
referees; 2° a law requiring county attorneys to examine into the ﬁnancial con
dition of insurance companies and certify as to their compliance with the
law; 3° a law authorizing clerks of court to enter judgment on default; " a law
authorizing the state medical board to revoke certiﬁcates of physicians; " a
law authorizing county commissioners to determine the amount of compensa
tion for the publication of a ﬁnancial statement;” a law imposing certain
duties on county auditors as to refundments on void tax sales : 3‘ a law invest
ing county commissioners with certain powers in the removal of county seats; “’
a law establishing the Torrens system and investing registrars of title with
certain powers; " a law authorizing county commissioners to examine and ac
cept a bridge; 3’ a law regulating the licensing of dentists.38
1591. Held a delegation of judicial power—A law authorizing count.y com
missioners to audit, adjust, and fix the amount of certain claims against a
school district.”
1592. Imposing non-judicial duties on judiciary—l\'either the legislative
or executive branches of the government can constitutionally assign to the ju
diciary any duties but such as are properly judicial and to be performed in a
judicial manner.‘o But a duty may involve the exercise of judicial and legis
lative or administrative functions so connected that they cannot Well be sepa
rated. In such cases the duty may be imposed on the judiciary. It is ‘a
question of legislative discretion. The courts will presume that the legislature
intended that the duty should be discharged in a judicial manner.“ The
following laws have been sustained: a law authorizing the district courts to
establish drainage ditches; *2 to establish roads; ‘8 to determine whether assess

ing ofiicers have correctly determined the facts on which asscsslnents for local
25 State v. Dunn, 86-301, 304, 90+772;
Minn.-S. Co. v. Iverson, 91-30, 34, 97+-154;

34 State v. Dresscl, 38-90, 3:'>+580.

Rockwell v. Fillmore County, 47-219, 49+
690; Home Ins. Co. v. Flint, 13-244(228);
State v. Iverson, 92-355, 362, 100+91. See,

-W State v. Westfall, 85-437, 89+175.
87 Guilder v. Dayton, 22-366.

as to the nature of a judicial inquiry,
Prentis v. Atlantic Coast Line, 211 U. S.

210.
2" Home Ins. Co. v. Flint, 13-244(228);
State v. Ueland. 30-29, 14+58; State v.
Dresscl, 38-90, 35+580.

'-‘7 Foreman v. Hennepin County, 64-371,
67+207.
2-9 State v. Rapp, 39-65, 67, 38+926.

See

§ 3014.
29 Carson v. Smith, 5—78(58).
3" Home Ins. Co. v. Flint, 13-244(228).
91 Skillman v. Greenwood, 15-102(77).
3'2 State v. State Board, 34-387, 26+123.
33 Fuller v. Morrison County, 36-309, 30+

824.

35 Todd v. Rustad, 43-500, 46* 73.

58 State v. Crombie, 107-166. 119+658.
3“ Sanborn v. Rice County, 9—273(258).

40 In re Application of Senate, 10-78
(56); State v. Young, 29-474, 9+-737;
State v. Simons, 32-540, 21+750; Foreman

v. Hennepin County, 64-371, 67+207; State
v. Bates, 96-110, 104+709; State v. Brill,
100-499, 111+294, 639; Brenke v. Belle
Plain, 105-84, 117+157.
41Foremau v. Hennepin County, 64-371.
67+207; McGee v. Hennepin County, 84
472, 8S+6; State v. Crosby, 92-176, 180,
99-H336; State v. Bates, 96-110 1044-709.
42 State v. Crosby, 92-176, 99+636.

*3 State v. Macdouald, 26-445, 4+1107.

CONSTITUTIONAL LAW

341

improvements are made; ‘“ to determine whether the public interests will be
advanced by a proposed local improvement requiring an exercise of eminent
domain;"' to appoint examiners of title under the Torrens law; 4° to ﬁx the

salaries of county attorneys," and to approve the bonds of applicants for
liquor licenses.48 The legislature cannot require the supreme court to give its
opinion on any subject; 4" or authorize the district courts to organize and incor
porate villages; 5° or require judges of the district court to appoint public offi
<-ers not connected with the judicial department of the government.51

1593. Control of executive officers by judiciary-The courts cannot con
trol the ofﬁcial action of the governor or other state executive officers in matters
involving the exercise of discretion, by mandamus, injunction, or otherwise:

but they may do so in matters involving the exercise of merely ministerial
duties.“ Every officer under a constitutional government must act according
to law and subject to its restrictions, and every departure therefrom or disre
gard thereof must subject him to the restraining and controlling power of the
people, acting through the agency of the judiciary; for it must be remembered
that the people act through the courts, as well as through the executive or the
legislature. One department is just as representative as the other, and the
judiciary is the department which is charged with the special duty of determin
ing the limitations which the law places upon all ofﬁcial action. The recogni
tion of this principle, unknown except in Great Britain and America, is neces
.<ar_v, to the end that the government may be one of laws and not of men.53

1594. Control of legislature by judiciary—The courts have no control over
a contest in a legislative election.“
1595. Assumption of legislative power by courts—A court cannot extend
the period of redemption from proceedings to foreclose a mechanic’s lien. It
cannot relieve against statutory forfeitures,“ or extend the time to appeal.56
1596. Assumption of judicial power by legislature—The legislature is
not authorized to instruct courts as to how they shall construe statutes in case
of doubt; 5’ or to grant a new trial.“ It l1as been held not an assumption of
judicial power for the legislature to determine the propriety of local public im
provements and who shall pay for them; 5° to ratify the acts of a state agent so
as to affect a judgment; 6° to repeal a franchise; ‘" or to make certain orders
issued and received in payment for the construction of highways a legal in
debtedness against counties.‘’'-’ The legislature cannot determine a private con
troversv.63
44 State v. Ensign, 55-278, 56+-1006.
*5 McGee v. Hennepin County, 84-472,
“+6.
46 State v. Westfall, 85-437, 89+175.
"Rockwell v. Fillmore County, 47-219,
49+690.
48 State v. Bates, 96-110. 104+709.
49 In re Application of Senate, 10-78
(56); Rice v. Austin, 19-103(74); State v.
Dike, 20-363(314).
50 State v. Simons, 32-540, 21+750.

51 State v. Brill, 100-499, 111+294, 639.
52 Cooke v. Iverson, 108-388, 122+251.
See State v. Berry, 3-190; Chamberlain v.
Sibley, 4-309(228); Rice v. Austin, 19
103(74); State v. Dike, 20-363(314); St.
Paul etc. Ry. v. Brown, 24-517; Western
Ry. v. De Graif, 27-1, 6+-341; State v.
Whitcomh, 28-50, 8+902; Secombe v. Kit
telson, 29-555, 124-519; State v. Harrison,
34-526, 26+729; State v. Fidelity etc. Co.,

39-538, 41-1-108; State v. Braden, 40-174,

41+817; Hayne v. Met. T. Co., 67-245, 69+
916; Armstrong v. State Public School, 88
382, 93+3; Berman v. Minn. S. A. Soc., 93

125, 100+732.
58 McConanghy v. Secretary of State, 106
392, 416, 1191408; Cooke v. Ivcrson, 108

338, 122+251.
54 State v. Peers, 33-81, 21+860.
55 State v. Kerr, 51-417, 53+719.

5" See § 318.
-'11 Meyer v. Berlandi, 39-438, 446, 401
513.

58 State v. Flint, 61-539, 63+-1113.
59 Guilder v. Dayton, 22-366.
6° State of Wis. v. Torinus, 28-175, 9+
725.

61 Myrick v. Brawley, 33-377, 23+549.
01' State v. Gunn, 92-436, 442, 100+97.
63 Sanborn v. Rice County, 9—273(258).
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1597. Delegation of legislative power—The constitution vests all legis
lative power in the legislature and there it must remain. The legislature can
not abdicate. It cannot surrender or delegate its legislative power. No one
but the legislature can determine what the law shall be.“ It is often diﬁicult
to discriminate, in particular cases, between what is properly legislative, and
what is or may be executive or administrative, duty. The authority that makes
the laws has large discretion in determining the means through which they
shall be executed; and the performance of many duties, which they may provide
for by law, they may refer to some ministerial oﬂicer, specially named for the
duty. It is not every grant of powers, involving the exercise of discretion and
judgment, to executive or administrative oﬁicers, that amounts to a delegation

of legislative power.

The difference between the departments undoubtedly is

that the legislative makes, the executive executes, and the judiciary construes,

the law; but the maker of the law may commit something to the discretion of
the other departments, and the precise boundary of this power is a subject of
delicate and difﬁcult inquiry, into which a court will not unnecessarily enter.
The principle is repeatedly recognized by all courts that the legislature may
authorize others to do things which it might properly, but cannot conveniently
or advantageously, do itself. The difference between the power to say what
the law shall be, and the power to adopt rules and regulations, or to investigate
and determine the facts, in order to carry into effect a law already passed, is
apparent. The true distinction is between the delegation of power to make the
law, which necessarily involves a discretion as to what it shall be, and the con
ferring an authority or discretion to be exercised under and in pursuance of the
law." The legislature is the sole lawmaking power.“ It is an exception to
the general rule that the legislature may delegate legislative power to municipal
corporations."
1598. Held an unauthorized delegation of legislative power—A law to
take effect if the voters of the whole state so decide; "8 a law authorizing the in
surance commissioner to prepare a standard form of insurance policy; °° a law
authorizing the district court to determine whether villages should be incorpo
rated; "° a law authorizing certain judges to determine which of two sections
of a law should take etfect and be the law; "1 a law authorizing the railroad and
warehouse commission to allow or disallow, in its discretion, railway companies

to increase their capital stock; 72 a law providing for the separation of agri
cultural lands from municipalities.73
1599. Held not a delegation of legislative power—A law authorizing the
railroad and warehouse commission to approve the bonds of commission mer
chants dealing in farm products; “ a law authorizing citizens to take the initi
ative in the organization of villages; 7“ a law creating the state capitol commis
sion; 7° a law to take eﬂ’ect upon an aﬂirmative vote by a city council ; " a law
64 State v. Young, 29-474, 551. 9+737;
State v. Simons. 32-540, 543, 21+750; State

‘W Anderson v. Manchester etc. Co., 59
182, 60+1095. 63+2-ll.

v. Chi. etc. Ry.. 38-281, 298, 371-782; State

70 State v. Simona, 32-540, 2l+750.

v. Sullivan, 67-379. 384, 69+1094; State v.

71 State v. Young. 29-474. 9+737.

Board Park Comrs., 100-150, 1101-1121;
State v. G. N. Ry., 100-445, 111+289;
Brenke v. Belle Plain, 105-84, 117+157;
State v. Robinson, 101-277, 285, 112-P269.

72 State \‘, G. N. Ry., 100-445, 11l+289.
See 21 Harv. L. Rev. 205.
13 Brenke v. Belle Plain, 105-84, 117+157.
See Hunter v. Tracy, 104-378. 116+922.

See 21 Harv. L. Rev. 205.
"5 State v. Chi. etc. Ry., 38-281, 299, 37+
782.
M Blake v. Winona etc. Ry., 19-418(362,
372).
(*7 See § 6692.

N State v. V\'agener, 77-483, 80+633, 778.
75 State v. l\1innet0nka, 57-526, 591-972;
St. Paul G. CO. v. Sandstone, 73-225, 75+
1050.
7° Fleckten v. Lamberton, 69-187, 72+65.
77 State v. Sullivan. 67-379. 69+1094.

68 State v. (‘opeland, 66-315, 317, 69+27.
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providing that the courts may determine tl1e manner in which notice may be
given to eomn1on carriers proceeded against by the railroad and warehouse
commission; is a law providing that the court orv judge allowing a writ of man
damus shall direct the manner of serving the same; 7” a law providing for the
dissolution of independent school districts upon a popular vote ; 8° a law pro
viding that steam boilers may be exempted from state inspection upon a certiﬁ
cate of an inspector of an insurance company; S‘ a law authorizing the railroad
and warehouse commission to determine what are reasonable railroad rates; 82

a law requiring carriers to furnish their agents with certiﬁcates of authority to
sell tickets; '33 a law authorizing a voting machine commission to determine
whether a voting machine would permit an elector to exercise his right of fran
chise in accordance with the constitutional guaranty; '“ a law providing for
the separation of agricultural lands from the corporate limits of cities; 55 a law
authorizing the Secretary of War to allow or approve bridges across navigable
rivers; 8° a law regulating the licensing of dentists." '
1600. Administrative boards—While the legislature cannot delegate legis
lative power it may delegate legislative functions which are merely administra
tive or executive.

ministrative powers.

It may clothe officials, commissioners, or boards with ad

The legislature has a large discretion in determining the

means through which its laws shall be administered.

Administrative officers

may be clothed with power to exercise a discretion under a law, but not a discre
tion as to what the law shall be.“8
RIGHT TO LOCAL GOVERNMENT

1601. Right to local self-government-—'l‘he interests of a particular local
ity can be best administered by its own inhabitants, or the legally selected per
sons of their own choice, and the right of local self-government is one of the
distinctive features of our republican system.B9
EXTENT OF LEGISLATIVE POWER

1602. In general—Except as limited by the state and federal constitutions,
the legislative power is practically absolute. Within their limits the legislature
is intrusted with the general authority to make laws at discretion,” and has as
"5 State v. Adams Ex. Co., 66-27], 68+

1085.
7° Id.
80 State v. Cooley, 65-406, es+es.
81 State v. McMahon, 65-453, 68+77.
82 State v. Chi. etc. Ry., 38-281, 37+782.
88 State v. Corbett, 57-345, 59+-317.
84 Elwell v. Comstock, 99-261, 109+113,

388, 122+251.

See 13 Harv. L. Rev. 441,

570, 638; 14 Id. 20, 116; 15 Id. 468.
9° Stone v. Bassett, 4-298(215, 225) ; Roos
v. sum, 6—428(291, 296); Burwell v.
Tullis, 12-572(486, 496); Langford v.
Ramsey County, 16—375(333, 338); Jewell
v. Weed, 18—272(247, 252); Davidson v.
Ramsey County, 18-482(432, 434); Blake

698.
85 Hunter v. Tracy, 104-378, 116+922;
Brenke v. Belle Plain, 105-84, 117+157.
86 Minn. C. & P. Co. v. Pratt, 101-197,
226, 112+395.
1" State v. Crombie, 107-166, 119+658.
88State v. Chi. etc. Ry., 38-281, 299, 37+
782; State v. Wagener, 77-483, 501, 80+
633, 778; Fleekten v. Lamberton, 69-187,

v. Winona etc. Ry., 19-418(362, 372);
State v. Winona etc. Ry., 19-434(377);
Barton v. Drake, 21-299, 303; First Nat.
Bank v. Shepard, 22-196; State v. Lauten
schlager, 22-514, 524; Curryer v. Merrill,
25-1; State v. Register of Deeds, 26-521,
6+337; Osborne v. Knife Falls B. Corp.,
32-412, 420, 21+704; St. Paul v. Umstetter,

72+65; State v. G. N. Ry., 100-445, 111+

350, 59+317; Lommen v. Mpls. G. Co., 65
196, 208, 68+53; State v. Rogers, 97-322,
106+345; State v. Evans, 99-220, 228, 108+
958.

289. See 21 Harv. L. Rev. 205.
89 St. Paul etc. Ry. v. Robinson, 40-360,
367, 42+’/'9; Harrington v Plainview, 27
224, 232, 6+T77; (‘coke v. Iverson, 108

37-15, 33+115; State v. Corbett, 57-345,
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extensive powers as the parliament of Great Britain."

Under our system of

government, as well as that of Great Britain, the residuum of power rests with

the legislature as the representative of the people or nation."
POLICE POWER

1603. Nature—The police power is the power of the state to impose those
restraints upon private rights which are necessary for the general welfare.” It
is an attribute of sovereignty and exists without reservation in the constitu
tion.“ The limits of the police power are incapable of exact deﬁnition, but
speaking generally, the power extends to all matters where the general public
welfare, morals, and health of the community, are involved. The property,
rights, and liberty of the citizen are to be enjoyed in subordination to the gen
eral public welfare. Rights of property, like all other social and conventional
rights, are subject to such reasonable limitations in their enjoyment as shall

prevent them fron1 being injurious, and to such reasonable restraints and regu
lations, established by law, as the legislature, under the governing and control
ling power vested in it by the constitution, may think necessary and expedient.“
It is not limited to matters affecting the public health, morals, peace, and com
fort, but extends to all matters involving the general welfare.”

It does not

authorize the state to engage in business. It authorizes the enforcement of the
maxim, sic utere tuo alienum non laedas."7 All personal and property rights
are subject to it," and all contracts are made subject to its future exercise."
The modern tendency is to extend rather than to restrict the power.1
1604. Limitations-The limits of the police power are undeﬁned, and it is
not thought desirable to attempt to deﬁne them absolutely.2 While the power
is extensive it is not without limits.3 To be sustained under the police power a
law must be a police regulation in fact; 4 it must not arbitrarily or unreason
ably interfere with personal or property rights; 5 it must have for its object the
public welfare and not merely private interests; ° and it must have some real
and substantial relation to its ostensible object and have some tendency to ac
complish it.1 It has been held that restrictions placed on a lawful business
or occupation under the police power must be necessary to promote the public
\vclt'are, or, in other words, to prevent the inﬂiction of a public injury.8 The
legislature may regulate, within reasonable limits, a legitimate business or pro
91 R005 v. State, 6—428(29], 296).

T"-’ State v. St. Paul, 25-106, 109.
93 Winona etc. Ry. v. Waldron, 11-515
(392, 409); Rippe v. Becker, 56-100, 112,
57+331; State v. Wagener, 77-483. 494, 80+
633, 778; State v. Boehm, 92-374, 378,

45.

See, for a deﬁnition of police regula

tions, State v. Lee, 29-445, 451. 13+913.

M N. W. etc. Co. v. lllinneapolis 81-140,

83+527, sows.
9~'- State v. St. P. etc. Ry., 98-380, 108+
261.

96 State v. Wagoner, 77-483, 495, 80+
633, 778; State v. Boehm, 92-374, 378,
1001-95.

See Joyce v. G. N. Ry., 100-225.

110+975.
W Rippe v. Becker, 56-100, 57+331.
98 Butler v. Chambers, 36-69, 71, 30+308;

State v. St. P. etc. Ry., 98-380, 389, 108+
26].

99 State v. Smith, 58-35, 38, 59+545.
1 State v. St. P. etc. Rv.. 98-380, 392, 108+
261.

'-‘Butler v. Chambers, 36-69, 71, 30+308;
State v. \\'agener. 77-483, 495, 804-633, 778.

3State v. Chi. etc. Ry., 68-381. 385, 71+
400; Butler v. Chambers, 36-69. 71, 30+-308.
4State v. (Thi. etc. Ry., 68-381, 714400;
State v. Donaldson, 41-74, 42+781.

-5 N. W. ctc. Co. v. Minneapolis, 81-140,
834-527, 86-3-69; State v. Donaldson, 41-74,

83. 4.‘%781: State v. Chi. etc. Ry., 68-381,
385, 71+-100; Evison v. Chi. etc. Ry., 45
370, 4S+6.

6Lien v. Norman County, 80-58, 63, 82+
1094.
TState v. Corbett. 57-345. 594-317; State

v. Mrozinski, 59-465, 467, 014560; State v.
(‘hi. etc. Ry., 68-381, 385. 71+-100; State
v. Donaldson, 41-74. 42l781; Rippe v.
Becker, 56-100, 111, 57+331.
BStatc v. Chi. etc. Ry., 68-381. 71+400;
State v. Wagoner. 77-483, 494, 804-633,

778.
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fession, but it cannot prohibit it altogether.” The police power is not limited
by the fourteenth amendment of tlie federal constitution.lo
1605. Discretion of 1egislature—Power of courts—It is largely a matter
of discretion with the legislature to determine the subjects of police regulation,
and the mode and extent of such regulation. It is not for the courts to deter
mine the wisdom or expediency of police legislation.“ But the courts may
declare a law invalid if it is not within the police power, or is an unreasonable
or arbitrary exercise of that power.12 It is an open question whether courts
may receive extrinsic evidence to aid them in determining whether a law is
within the police power.13
1606. Cannot be surrendered—The police power cannot be surrendered by
the state or by a municipality to which it is delegated. A contract by a city by
which the police power is surrendered is ultra vires and void.“
1607. Delegation—The police power, like all other legislative powers, may
be delegated to municipalities.15 It seems that such delegation may be im
plied."
1608. Fees and licenses-—The legislature may make any business requiring
police regulation, pay the expense of regulating and controlling it, and this
may be done by exacting license or inspection fees. The amount of the fees is,
within reasonable limits, for the legislature.17
1609. Seizure and destruction of property—Tbe police power authorizes
the seizure and destruction of property which is either the subject of crime or
the means of perpetrating it.18 Game unlawfully possessed may be conﬁs
cared.19
1610. Held within police power—A law regulating the observance of Sun
day; 2° a law declaring certain weeds nuisances and providing for their de
struction ; 2‘ a law regulating the practice of plumbing; ‘'2 a law authorizing the
search, seizure, and destruction of property which is the subject of crime, or
the means of perpetrating it, as for example, intoxicating liquors;“ a law
regulating the sale of cottolene and other lard substitutes; 2‘ a law forbidding
the sale of cream containing less than twenty per cent. of fat; 2‘ a law for the
drainage of wet lands; 2“ a law regulating freight rates; 2’ a law regulating the
9 .\Iinn. S. P. Assn. v. State Board, 103
21. 114+245; St. Paul v. Traeger, 25-248;
State v. Wagener, 69-206, 72-+67.
1" See § 1701.
11 Butler v. Chambers, 36-69, 30+308; St.
Paul v. Colter, 12-41(16); State v. Asle
son, 50-5. 52+220; Willis v. Standard Oil
Co., 50-290, 52+652; State v. Corbett, 57
345, 349, 59+317; State v. Smith, 58-35,
37. 59+5-45; State v. Rodman, 58-393, 402,
55H-1098; State v. Mrozinski, 59-465, 467,
61-1560; State v. Chapel, 64-130, 132, 66+
205; State v. Sherod, 80-446, 450, 83-1417;
State v. Chi. etc. Ry., 68-381, 385, 71+
400; State v. Wagener, 77-483, 495, 80+
633. 778; State v. Zimmerman, 86-353, 90+
783; St. Paul v. Schleh, 101-425, 112+532.
1‘-' State v. Donaldson, 41-74, 83, 42+781;

N. W. etc. Co. v. Minneapolis, 81-140, 83+
527, 86+69; State v. Chi. etc. Ry., 68-381,
71-400.

See §§ 1610, 1611.

Ry., 98-380, 108+261; State v. Board Park
Comrs., 100-150, 110+1121; State v. G. N.

Ry., 100-445, 475, 111+289; State v. Rob
inson, 101-277, 285, 112+269.
15 St. Paul v. Troyer, 3—291(200); State
v. Ludwig, 21-202; St. Paul v. Colter, 12

41(16).
16 See N. W. etc. Co. v Minneapolis, 81
140, 160, 83+527, 86+69; Red Wing v. Chi.
etc. Ry., 72-240, 75+-223.
11 Willis v. Standard Oil Co., 50-290, 52+
652.

18 State v. Stoifels, 89-205, 209, 94+675.
19 Selkirk v. Stephens, 72-335, 75+386.
20 State v. Weiss, 97-125, 105-+1127; State
v. Justus, 91-447, 98+325.
21 State v. Boehm, 92-374, 100+95.
22 State v. Justus, 90-474, 97+124.
23 State v. Stoﬁels, 89-205, 941-675.
24 State v. Hanson, 84-42, S6+768. See
State v. Aslesen, 50-5, 52+220.

13 State v. Donaldson, 41-74, 82, 42+781.
See 17 Harv. L. Rev. 269.
14 N. W. etc. Co. v. Minneapolis, 81-140,
83+-527, 86+69; Gillam v. Sioux City etc.

'15 State v. Crescent C. Co., 83-284, 86+
107; State V. Tetu, 98-351, 107+953.

Ry., 26-268, 3+353; State v. St. P. etc.

'-‘T State v. Mpls. etc. Ry., 80-191, 83+60.

'-'6 Lien v. Norman County, 80-58, 82+
1094.
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sale of baking powder; 2‘ a law regulating barbers; 2" a law regulating bank

ing ; 3° a law regulating commission merchants selling farm products; '1 a law
regulating the weighing of grain in elevators; "'2 a law forbidding the shipment
of game out of the state and authorizing its seizure and conﬁscation; '5 a law

regulating gift, ﬁre, and bankrupt sales ; 3‘ a law requiring railway companies
to make track connections with other companies; " a law forbidding the sale of
liquor to Indians; 3° a law for the location of boundaries between adjoining
owners; 3’ a law for the inspection of steam boilers; " a law forbidding the con
signment for sale of elk, moose, deer, etc. ; 3° a law forbidding the taking of ﬁsh
otherwise than by angling with hook and line; ‘° a law to protect motormen on
street railways from cold;“L a law forbidding the possession of certain game
more than ﬁve days after the commencement of the closed season : '2 a law reg
ulating the sale and redemption of transportation tickets; ‘“ a law requiring
railway companies to stop passenger trains at county seats; “ a law regulating
the sale of imitation butter;“ a law regulating the manufacture and sale of
lard and lard substitutes; “ a law for the inspection of illuminating oils; "' a

law regulating the sale of baking powder containing alum ; “ a law regulating
employment agencies; “ a law regulating the practice of dentistry; 5° a law

regulating the practice of medicine; “ a law regulating the practice of phar
macy and the sale of patent medicines; "2 a law regulating railroad rates; 53‘

a law forbidding the manufacture and sale of unhealthy or adulterated dairy
products; "" a law requiring railway companies to fence their right of way; ‘5
a law regulating the keeping of dogs; M a law relating to bastardy; "‘ a law
to establish a fund for an inebriate asylum out of license fees for the sale of
intoxicating liquors; “ a law regulating the sale of intoxicating liquors; "" a
law regulating freight and passenger rates; °° a law imposing a penalty on rail
way companies for charging more than a maximum toll;‘" a law regulating
butchers; °"’ an ordinance requiring telephone poles to be placed under
ground ; “3 a law forbidding any one to sell ruffed grouscz" a law regulating
'18 State v. Sherod, 80-446, 83+417.
*9 State v. Zeno, 79-80, 81+748.
3° Seymour v. Bank of Minn.. 79-211. 223,
81+1059.

45 Stolz V. Thomson, 44-271, 46+-410. See
State v. Sherod, 86-446, 83+417.
4" Moore v. Minneapolis, 43-418, 45+719

81 State v. Wagoner, 77-483, 80+633, 778;

State v. Crombie, 107-166, 1191-658; Id.
107-171, 119+660.

State v. Edwards, 94-225, 102+697.

31’ Vega S. Co. v. Consolidated E]. Co., 75
308, 77+973.
58 Selkirk v. Stephens, 72-335, 75+286.
34 State v. Schoenig, 72-528, 75+711.
1"» Jacobson v. Wis. etc. Ry., 71-519, 74*
893; Id., 179 U. S. 287.
88 State v. Wise, 70-99, 72+8-13.
81 Davis v. St. Louis County, 65-310, 67+
997.
88 State v. McMahon, 65-453, 68+77.
89 State v. Chapel, 64-130, 66+205.
4° State v. Mrozinski, 59-465, 61+-560.

41 State v. Smith, 58-35, 59+-545.
42 State v. Rodman, 58-393, 59+1098.

‘3 State v. Corbett, 57-345, 59+317; State
v. Manford, 97-173, 106+907.
44 State v. Gladson, 57-385, 59+487.

4'‘ State v. Horgau, 55-183, 56+688; State
v. Hammond, 105-359, 117+606.
4" State v. Aslescn, 50-5, 52+220.
See
State v. Hanson, 84-42, 86+768.
" Willis v. Standard Oil Co., 50-290. 52.L
652.

"“_;
,,~'-‘

5° State v. Vandersluis, 42-129

43+789;

51 State v. Fleischer, 41-69, 42+696. See
State v. State Board, 34-387, 26+123;

State v. State Med. Ex. Board, 32-324, 20*
238.
52 State v. Donaldson, 41-74, 42+781.

53 State v. Chi. etc. Ry., 38-281, 296, 37+
782.
M Butler v. Chambers, 36-69, 30+308.
5-5 State v. Dist. Ct., 42-247, 44+7; Em

mons v. Mpls. etc. Ry., 35-503, 29+202; Gil
lam v. Sioux City etc. Ry., 26-268, 3+353;
Winona ctc. Ry. v. Waldron, 11—515(392)
5'6 Faribault \'. Wilson, 34-254, 25+-449.
-"1 State v. Bccht. 23-1.

-"*3 State V. Cassidy, 22-312.
59
"0
01
62

State v. Ludwig, 21-202, 205.
Blake v. Winona etc. Ry., 19-418(362)
State v. VVinona etc. Ry., 19—434(377).
St. Paul v. Coltcr, 12-41(16).

'13 N. W. etc. (‘o. v. Minneapolis, 81-140,.
83+527, 86+-69.
1‘-4 State v. Shuttuck, 96-45, 104+719.
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the business of pharmacy; ‘"‘ a law declaring it unlawful for two or more em
ployers of labor to combine or confer together for the purpose of preventing any
person from obtaining employment; “ an ordinance regulating insurance
within the ﬁre limits of a city; “’ a law regulating insurance; ‘*8 a regulation
requiring school children to be vaccinated; 8” an ordinance regulating billiard
and pool rooms; 7° an ordinance regulating draymen;71 an ordinance regulat
ing the emission of smoke from buildings; 7’ a law requiring railway companies
to construct and maintain safety devices at crossings; 1“ a law regulating the
increase of capital stock of railway companies; “ a law forbidding the adulter
ation of linseed oil; 7” a law for the inspection of animals imported into the
state; 76 a law establishing a hospital farm for inebriatcs ; " a law providing for
reciprocal demurrage; " a law providing for the abatement of premises and oc
cupations menacing the public health."°
1611. Held not within police power—A law requiring railway and trans
portation companies to turn over to a storage company or public warehouseman

all property which the consignee fails to call for or receive within twenty days
after notice of its arrival; “° a law establishing a state grain elevator at Du
luth; 8‘ an ordinance requiring a railway company to keep a ﬂagman at a cross
ing; 82 a law regulating the issue and redemption of trading stamps.01
VESTED RIGHTS

1612. Deﬁnition-—The word “vested” is used to deﬁne an estate, either

present or future, the title to which has become established in some person or
persons and is no longer subject to any contingency, and when the phrase a
“vested right” or a “vested interest” is used in other relations it may, with rea
sonable precision, be held to mean some right or interest in property that has
become ﬁxed or established and is no longer open to doubt or controversy.“
1613. Impairment unconstitutiona1—A law which impairs vested rights is
nnconstitutional as not due process of law.“ When substantive rights are ac
quired under existing law there is no power in any branch of the government
to take them away except by due process of law for a public purpose.“ They
cannot be impaired by the repeal of a law,86 or by the enactment of a retroactive
law."7 A person cannot be divested of his vested rights of property by mere
legislative enactment.“3 The right of private ownership in lands is secured by
05 State v. Hovorka. 100-249, 110+870;
Minn. etc. Assn. v. State Board, 103-21,
114+245.
66 Joyce v. G. N. Ry.. 100-225, 110+975.
M Larkin v. Glens Falls Ins. 00., 80-527,
831-409.
68 State v. Beardsley, 88-20, 92+472.
69 State v. Zimmerman, 86-353, 90+783.
"0 State v. Pamperin, 42-320, 44+251.
'1 State v. Robinson, 42-107, 43+‘833.
"2 St. Paul v. Haugbro, 93-59, 100+470.

2'18 State v. St. P. etc. Ry., 98-380, 108+:
61.

'4 State v. G. N. Ry., 100-445, 111+289.
''5 State V. Williams, 93-155, 100+641.

7° Evans v. Chi. etc. Ry., 109-64, 122+8T6.
1" Leavitt v. Morris, 105-170, 117+393.
"8 Hardwick v. Chi. etc. Ry., 124+819.

82 Red Wing

v. Chi. etc. Ry., 72-240, 75+

223.

01 State v. Sperry, 1261-120.
8-'1 Griswold v. McGee, 102-114, 127, 112+
1020.
54 N. W. etc. Co. v. Minneapolis. 81-140.
146, 83+527, 86+69; Beaupre v. Hoerr, 13

366(339); Wielanrl v. Shillock, 24-345;
U. S. v. Minn. etc. Ry., 1—127(103).

B-'1 U. S. v. Minn. etc. Ry., 1-.127(103);
Baker v. Kelley, 11-480(358, 375); San

born v. School Dist., 12-17(1, 14); Beau
pre v. Hoerr, 13—366(339); Wilson v. Red
Wing School Dist., 22-488, 491; Kelly v.
Dill, 23-435; Shell v. Matteson, 81-38, 41,
83+491.
8° Lovell v. St. Paul, 10—290(229); Kipp

'9 McMillan v. State Board, 124+828.

v. Johnson, 31-360, 17+957; Whitney v.
Wegler, 54-235, 55+927.

8° State v. Chi. etc. Ry., 68-381. 71+-400.
’" Rippe v. Becker, 56-100, 57+331.

§ 1651.

87 Beaupre V. Hoerr, 13—366(339).
F8 Kipp v. Johnson, 31-360, 17+-957.

See
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our laws and is not subject to legislative interference except by due process of
law [or a public purpose.“
1614. Right to cause of action or defence-—A vested cause of action is be
yond legislative impairment and a vested right to an existing defence is equally
protected, saving only those which are based on informalities not affecting sub
stantial rights and which are not based on equity and justice.

There can be no

vested right to violate a moral duty or to resist the performance of a moral
obligation."0
1615. Executory statutory rights-—Where a statute gives a right in its
nature not vested, but remaining executory, if it does not become executed be
fore a repeal of the law, it falls with it and cannot thereafter be enforced.‘1
1616. Evidence—There can be no vested right in a rule of evidence.02
1617. To remedies—-There is no such thing as a vested right to a particular
remedy,93 or in an exemption from it.“
1618. Rights held vested—The rights of a judgment creditor in the home
stead of his debtor; 9" the rights of a judgment creditor in a judgment which
has become absolute; 9“ the rights of a riparian owner; 9’ the rights of a pur

('ll3.S€1' at an administrator’s sale after the time within which a sale may be
vacated has expired,“ the rights of a landlord in property distrained for
rent; 9° the rights of an assignee of the state under a tax sale; 1 the right of a
judgment creditor or owner to redeem from a foreclosure sale; 2 the right of

redemption from a tax sale; 3 rights in property which have become absolute
by the running of a statute of limitations; ‘ the rights of a grantee of a hus
band under a deed in which his wife did not join; 5 the right of an entryman
to a patent of United States land; 6 the rights of an occupant of land when the
owner has failed to pay the occupant for his improvements within the statutory
time; 1 the rights of certiﬁcate-holders under tax sales; 8 rights of the territory
of Minnesota in a land grant ; ‘’ rights under a lease renewed by implication : ‘°
the rights of a homesteader; “ the interest of a husband in his wife’s homestead
after her death.‘2
80 Shell v. Matteson, 81-38, 83+491.
*0 Merchants Nat. Bank v. East Grand
Forks, 94-246, 102+703; Farnsworth v.
("om. etc. Co., 84-62, 67, 86+877; Christian
v. Bowman, 49-99, 51+663; Peet v. East

Grand Forks, 101-523, 529, 112+1005.

9-5 Tillotson v. Millard, 7—513(419).

M Beaupre v. Hoerr, 13-366(339); Wie
land v. Shillock, 24-345. See Spooner v.
Spooner, 26-137, 1+838.

91 Brisbine v. St. P. etc. Ry., 23-114, 130;
Shell v. Matteson, S1-38, 83+491.

01 Bailey v. Mason, 4-546(-430).

*8 Streeter v. Wilkinson, 24-288.

92 Irwin v. Pierro, 44-490, 47+154; Burke

9" Dutcher v. Culver, 24-584, 595.
1 State v. i\l'eDonal(l, 26-145, 1+832.

v. Lacock, 41-250, 256, 42+1016; Straw v.

Kilbourue. S0—l25, 138, 83+36; Fish v. Chi.
etc. Ry., 82-9, 84+458.

’-’- Willis v. Jelineck, 27-18, 6%-373; O’Brien
v. ‘Krcnz. 36-136, 30+458; Lowry v. Mayo,

93 Grimes v. Byrne, 2-89(72); Converse
v. Burrows, 2-229(191, 200); Levering v.

41-388, 43+78.

Washington. 3—323(227); Barry v. Mc
f‘-rade, 14—163(]26); Streeter v. Wilkin
son, 24-288, 291; Kipp v. Johnson, 31-360,
363, 17+957; State v. Baldwin, 62-518, 65+
S0; Dunn v. Dewey, 75-153, 774-793; Straw
v. Kilbourne, 80-125, 137, 83+-36; Fish v.

Chi. etc. Ry., S2-9, 8-H458. See Hillebert
v. Porter, 28-496, 11+84 (overruling Stone
v. Bassett. 4-298(215); Heyward v. Judd,

4-433, 375); Phelan v. Terry, 101-454,
112-517 2.
M Kipp v. Johnson, 31-360, 363, 17+957;
Watson v. Chi. etc. Ry., 46-321, 329, 48+
1129.

;*;—_.-"—" _“_'—'§=—_-i

8Merrill v. Dearing, 32-479, 21+721.

4 Kipp v. Johnson. 31-360, 17+957; Gates
v. Shugrue, 35-392, 29+57.

5 Morrison v. Rice. 35-436. 29t-168.
0 Polk County v. Hunter, 42-312, 314, 44+

201.
1 Flynn V. Lemieux, 46-458,
Craig v. Dunn, 47-59, 49+396.

49+23S:

B Lovell v. St. Paul, 10—290(229).

9U. s. v. Minn. etc. Ry., 1-127(103).
10 Caley v. Thornquist, 89-348, 94-H084.
11 Red River etc. By. v. Sture, 32-95, 20+
229.
l'-‘ Hamilton v. Detroit, 85-83, 89, 88+419.
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1619. Rights held not vcsted—The inc-hoate statutory interest of a wife
in her husband’s realty before his death; 1“ the right to continue in a licensed
or-cupation ;“ a right to a particular form or amount of taxation.15

CURATIVE ACTS

1620. In genera1—What the legislature may authorize prospectively it may
validate retrospectively, provided it does not impair vested rights." It cannot
validate what it could not previously have authorized.17 Jurisdictional de
fects in judicial proceedings cannot be remedied by a curative act.18 The legis
lature may validate a contract which a party attempted to enter into, but which
was invalid by reason of some personal inability on his part, or through neglect
of some legal formality, or because of something in the contract forbidden by
law. An invalid contract is not impaired by an act validating it.10 A curative
act cannot impair vested rights.20 A curative act may be valid though it would
be invalid as original legislation as in conﬂict with the constitutional provision
against special legislation.21
'
1621. Curative acts held valid—An act curing, as between the parties, the

defective execution of a deed; 2’ an act validating bonds issued by a town with
out authority ;” an act validating a tax levied without authority; 2* an act
validating an administrator’s sale defective for want of an administrator’s
bond ; 2‘ an act legalizing certain highways; 2° an act legalizing a publication of
the ﬁnancial statement of a county; 2’ an act validating the incorporation of
certain villages; *8 an act validating the sole deed of a married woman; 2° an
act validating a foreclosure defective for want of an affidavit of costs and dis
bursements; “ an act validating a defective incorporation; 3‘ an act validating
certain city warrants;" an act validating foreclosure proccedings;” an act
\'ﬂlldRilH,f_" the refundment of money paid for liquor licenses subsequently re
vokcd.ZH
11* Morrison v. Rice, 35-436, 29+168; Gris
wold v. McGee, 102-114, 1124-1020; Stitt
v. Smith, 102-253, 113+632; State Board
v. Hart, 104-88, 116-1-212; Howe v. Parker,
' 105-310, 117+518.
14 State v. Hovorka, 100-249, 110+870.
15 State v. Chi. etc. Ry., 106-290, 119+211;
State v. G. N. Ry., 106-303, 119+202.
1° Streeter v. Wilkinson, 24-288; Fame
worth v. Com. etc. Co., 84-62, 86+877;
State V. Dist. Ct., 102-482, 113+-697;

Caldcrwood v. Schlitz, 107-465, 121+221.
See McCord v. Sullivan, 85-344, 347, 88+
989.
17 Pect v. East Grand Forks, 101-523, 112+
1005.

II Wistar v. Foster, 46-484, 486, 49+247.
See Olson v. Cash, 98-4, 107+557.
1" Farnsworth v. Com. etc. Co., 84-62, 72,
S6+877; Wistar v. Foster, 46-484, 486,

494-247; Calderwood v. Schlitz, 107-465,
121+221.

20 Thompson v. Morgan, 6—292(199);
Meighen v. Strong, 6-177 (111); Lowry v.
Mayo, 41-388. 43+78; Christian v. Bow
man, 49-99, 104, 51+663; Farnsworth v.

(‘om. etc. Co., 84-62, 86-+877; McCord v.

Sullivan, 85-344, 88+989; Olson v. Cash,
98-4, 107+557 ; Pect v. East Grand Forks,

101-523, 112-11005.
21 State v. Brown, 97-402, 1064477.
22 Meighcn v. Strong, 6—177(111); Ross
v. Worthington, 11-438(323); Moreland
r. Lawrence, 23-84.
23 Kunklc v. Franklin, 13—127(119);
Comer v. Folson, 13-219(205).
2‘Wilson v. Buckman, 13-44l(404).
'-'5 Streeter v. Wilkinson, 24-288, 290.

'-’° State v. Bruggerman, 31-.493, 18+454.
27 Fuller v. Morrison County, 36-309, 301
S24.

28 State v. Spande, 37-322, 34+164.
29 Wistar v. Foster, 46-484, 49+247.

-10 Farnsworth v. Com. etc. Co., 84-62, 86+
877.
31 Christian v. Bowman, 49-99, 511-663.
M Merchants Nat. Bank v. East Grand
Forks, 94-246, 102+703.
83 Bitzer v. Campbell, 47-221, 49+691;
Johnson v. Peterson, 90-503, 97+-384;
Risch v. Jensen, 92-107, 9!-H628.

84Ca1derwood v. Schlitz, 107-465, 1211»
221.
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IMPAIRMENT‘ OF CONTRACTS

1622. What constitutes—In genera1—A law does not impair the obliga
tion of a contract within the meaning of the constitution, if neither party is
relieved thereby from performing anything of that which be obligated himself
to do. But, if either party is absolved from performing any of these things,
such obligation is impaired, whether the absolution is effected directly and ex
pressly or indirectly, and only as the result of some modiﬁcation of the legal
proceedings for enforcement.35
1623. To be enforced ﬁrmly-No constitutional guaranty is more subject
to legislative encroachment, and it is to be enforced with ﬁrmness by the
courts."
1624. To what applicable—The constitutional guaranty is applicable to ex
ecuted as well as exccutory contracts; 3’ to contracts of the state; “ to legisla
tive grants of a franchise; “" and to antenuptial contracts.‘0 It is inapplicable
to contracts without consideration,“ and to judgments."

1625. What is the obligation—'I‘he obligation of a contract is distinct from
the remedy afforded by the law for the enforcement of the contract.‘8
1626. Extent of impairment immateria1—The extent to which a law im
pairs the obligation of contracts is not material. If it impairs it at all it is un
constitutional.“
.
1627. Due process of 1aw—A law which impairs the obligation of contracts
is not due process of law.‘5
1628. Change of or abolishing remedies-The remedy subsisting in a state
when and where a contract is made, and is to be performed, is a part of its obli
gation, and any subsequent law of the state. which so affects that remedy as
substantially to impair and lessen the value of the contract, impairs its obliga
tion, and is forbidden by the federal constitution.“ On the contrary changes
of remedy which do not materially lessen the value of the contract are not for
bidden.H
1629. Change in rules of evidence-As a general rule changes in rules of
evidence, and in the order or burden of proof. do not impair the obligation of
contracts. ‘8

1630. Right to contract—'l‘he right to contract, and the obligations as
sumed by contract, are equally protected.
from constitutional or legislative grant.“

The right to contract is not derived

1631. Police power—All contracts are subject to a valid exercise of the
pol ice power.50 The state cannot contract away this sovereign power.“
35 State v. Krahmcr. 105-422, 117+780.
See Levering v. Washington, 3-323(227,

44 Hillebert v. Porter, 28-496, 500. 1l+84.
*5 Cass County v. Morrison, 28-257, 9+
761.
40 l)unn v. Stevens, 62-380, 64-+924, 65+

232).
8° Heyward v. Judd, 4-483 (375, 389).
81 St. Paul etc. Ry. v. Brown. 24-517,

348; Keystone Mfg. Co. v. Howe, 89-256,

578; Cass County v. Morrison, 28-257, 261.
9-+761; State v. Young, 29-474, 525, 9+737.

94+723.
H Lanier v. Irvine, 24-116, 122; Straw

38 State v. Young, 29-474, 9+737.

v. Kilbourne. 80-125, 137, 83+36 and cases

39 Mcltoberts

under §§ 1635, 1636.
48 See § 1616.
4" Goenen v. Schroeder, 8—387(34-1, 350).

v.

Washburne,

10-23(8);

Mower v. Staples, 32-284, 20+225.

See

Myrick v. Brawley, 33-377, 23+549; U. S.
v. Minn. etc. Ry., 1-127(103).

40 Desnoyer v. Jordan, 27-295, 7+-140.
41 State v. Young, 29-474, 528, 9+737.

42 State v. Dist. Ct., 102-482, 490, 113+
697, 114+654.
43 State V. Young, 29-474. 9+737. Sec
§. I-__._;__:7.
1622.
_

See § 1652.

50 State v. Smith, 58-35, 38, 59+545. See
N. W. etc. Co. v. Minneapolis, 81-140, 83+
527, 86+69.
51 See § 1606.
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1632. Validating acts—A contract invalid, or for the enforcement of which
the law affords no remedy, is not impaired by validating it, or atfording a rem
edy for its enforcement.“
1633. Insolvent laws—Waiver-—State insolvent laws which assume to dis
charge prior contracts are unconstitutional, but a creditor may waive the ob
jection.“
1634. Acts of Congress-—'l‘he ﬁfth amendment to the federal constitution
declaring that no person shall be deprived of property without due process of
law renders an act of Congress impairing the obligation of contracts invalid.“

1635. Held to impair ob1igation—A law changing the time of redemption
from a foreclosure sale; 55 a law forfeiting a security as a penalty for bringing
suit before enforcing the security; °“ a law suspending the right of persons aid
ing the rebellion to sue and defend; 5’ a law repealing a franchise to run a
ferry; “8 a law as to the payment of certain debts contracted in connection with
the construction of the St. Paul & Paciﬁc By. Company; " a law affecting the
right of a chattel mortgagee to take possession and sell the mortgaged property
in case he deems himself insecure; °° an 'act of Congress subsequent to a rail

road land grant imposing conditions on the grant; '1 a law changing the rate
of interest to be paid on redemption from a mortgage foreclosure sale;"2 the
amendment of 1860 to section 2 of article 9 of the state constitution relating to
state railroad bonds; “ a law affecting the right of a purchaser at a void tax sale
to a refundment; “ a law affecting the rigl1t to foreclose under a power; ““ a
law changing the law of descent as to homesteads; 6“ an ordinance requiring a
telephone company to put its wires underground; ‘" an act of Congress revok
ing a land grant; 8" a law imposing conditions on foreign corporations doing
business in this state;‘‘” a law relating to the refundment of money paid for
certiﬁcates of sale issued on special assessments.10
1636. Held not to impair ob1igation—A retroactive exemption law; 7‘ a
retroactive law allowing an appeal from an order granting a new trial; 7’ a
retroactive statute of limitations; 73 a law regulating the mode of serving notice

of protest; “ a retroactive law as to notice of foreclosure sales; " the legal
tender acts of Congress; “‘ a law imposing a penalty on railway companies for
charging more than a maximum toll : 7" a law creating a new town out of the
territory of an old town, without making the new town liable for the debts of
~'-3 Wistar v. Foster, 46-484, 486, 49+247.

64 State v. Foley, 30-350, 15+375; Flem

58 Wendell v. Lebon, 30-234, 15+109;
Lambert v. Scandinavian etc. Bank, 66

ing v. Roverud, 30-273, 15+119.

185, 68-+834; Union Bank v. Rugg, 78

66 Dunn v. Stevens, 62-380, 64+924, 65+
348.
61 N. W. etc. Co. v. Minneapolis, 81-140,
83+-527. 861-69.

256, 80%-1121.

54 Cass County v. Morrison, 28-257, 261;

9+761; U. s. v. Minn. etc. Ry., 1-12"/(103).
55 Hayward .v. Judd, 4-483(375) ; Goenen
\'. Schroeder, 8-387 (344).

5° Swift v. Fletcher, 6—550(386).
M Davis v. Pierse, 7—13(1); Wilcox v.
Davis, 7-23(12); Keough v. McN-itt, 7-30
(16); McFarland v. Butler, 8—116(91);
Jackson v. Butler, 8-.117(92).
58 McRoberts v. Washburne, 10-23(8).

59 De Graﬂf v. St. P. etc. Ry., 23-144.
60 Boice v. Boice, 27-371, 7+687.

"1 Cass County v. Morrison, 28-257, 9+
761.

'52 Hillebert v. Porter, 28-496. 11+84.
63 State v. Young, 29-474, 9'-+737.

‘*5 O’Brien v. Krenz, 36-136, 30+458.

88 U. s. v. Minn. etc. Ry., 1-127(103).
0" Keystone Mfg. Co. v. Howe, 89-256,

94+723.
'10 Gray v. St. Paul, 105-19, 116+11ll.

11 Grimes v. Bryne, 2—89(72).
'2 Converse v. Burrows, 2—229(191).
T31-Iolcombe. v. Tracy, 2—241(201); Bur

well v. Tullis, 12-572(486); Archambau v.
Green, 21-520.

‘'4 Levering v. Washington, 3-323(227).
"5 Atkinson v. Duffy, 16-45(30).

'16 Breen v. Dewey, 16—136(123).
17 State v. Winona etc. Ry., 19-434 (377).

18 State v. Lake City, 25-404.
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the old town " a law requiring a railway company to fence its right of way; 7’
a law changing the number of directors of a corporation; 8° a law revoking the
franchise of a corporation; 9‘ a law giving a liveryman a lien superior to that

of a mortgagee; '32 a law regulating foreclosure sales; " a law validating the
sole deeds of married women; “ an amendment to the insolvent law of 1881 ; 8"’

an act for the partition and distribution among the stockholders of realty not
required for corporate purposes; 5“ a law requiring street railway companies to
protect motorrnen from cold; " a law revising the banking laws; 8‘ a law for
the assessment of omitted or undervalued property; 8“ a law affecting the gross
earnings tax on railroads; °° a law requiring an aﬁidavit of costs on foreclo
sure; 9‘ a law for the enforcement of the liability of stockholders; "2 a law giving
a lien for seed priority over a mortgage on the crop; ‘*3 a law relating to the
increase of capital stock of railway companies; ‘“ a law creating a thresher’s
lien; "5 a law relating to the service of notice of the expiration of the period of

redemption from tax sales; M a law increasing the gross earnings tax of railvvay
companies."
DUE PROCESS OF LA\V

1637. Nature—The phrase “due process of law” is not susceptible of exact
definition.”8 The constitution does not deﬁne it."9 It is deemed best to leave
its meaning to be evolved by a gradual process of judicial inclusion and exclu
sion as cases arise.1 The determination of each case must necessarily depend
largely on its own facts.2 The phrases “due process of law” and “law of the
land” are synonymous.‘ The phrase “law of the land” does not mean merely
an act of the legislature.‘ The question of what constitutes due process of law
is often largely a question of history.“ Due process of law means such an exer
cise of the powers of government as the settled maxims of law permit and sanc
tion, under such safeguards as these maxims prescribe for the class of cases to
which the one in question belongs. This constitutional guaranty is intended
to secure the citizen from the arbitrary exercise of the powers of government.
unrestrained by the established principles of right and distributive justice.“

As to what constitutes due process of law there is a marked distinction between
judicial and administrative proceedings.7

As regards judicial proceedings due

process of law involves notice before judgment and an opportunity to be heard
in an orderly proceeding adapted to the nature of the case.“ Law of the land
'19 Gillam v. Sioux City etc. Ry., 26-268,
3~+353.
80 Mower V. Staples, 32-284, 20+225.
81 Myriek v. Brawley, 33-377, 23+549.
82 Smith v. Stevens, 36-303, 3171-55.

88 Webb v. Lewis, 45-285, 47+8O3.
1“ Wistar v. Foster, 46-484, 49+247.
85 Willis v. Mabon, 48-140, 50+1110.
88 Merchant v. Western L. Assn., 56-327,
57+931.

87 State v. Smith, 58-35, 59+-545.
88 Anderson v. Seymour, 70-358, 73+171.
89 State v. Wcyerhauser, 72-519, 75+718.

90 State v. Stearns, 72-200, 75+210; State
v. Duluth etc. Ry., 77-433, 80626. See
179 U. S. 223.
"1 Perkins v. Stewart, 75-21, 77+-434.
M Straw v. Kilbourne, 80-125, 83+36.

98 McMahan v. Lundin, 57-84, 58+827.

W State v. Chi. etc. Ry., 106-290, 119+

211; State v. G. N. Ry., 106-303, 119+2o2.
“S Bardwcll

v.

Collins. 44-97,

101,>46+

315; Davis v. St. Louis County, 65-310,
313, 67+997.
1'9 Davidson v. Farrell, 8—258(225, 229).
1State v. Billings, 55-467. 474, 57+206.

794.
2Davidson v. Farrell, 8-258(225, 229);
Bardwell v. Collins, 44-97, 104, 46+315.
3State v. State Board, 34-387, 389, 26+
123.
4 Baker v. Kelley, 11-480(358, 375) ;

Beaupre v. Hoerr, 13—366(339) ; Wieland v.
Shilloek. 24-345, 349; Bardwell v. Collins,
44-97, 102, 46+.'ll5; State v. Billings, 55
467, 474, 57+206. 794.
6Nelson v. MeKinnon, 61-219, 222,

63+

630.

94 State v. G. N. Ry., 100-445, 111+289.
96 Phelan v. Terry, 101-454, 112+872.

“State v. State Board, 34-387, 264-123.

W State v. Krahmer, 105-422, 1l7+780.

5 See § 1641.

7 Lovell v. Secback, 45-465, 468, 48+23.

CONSTITUTIONAL LAW

353

was deﬁned by Webster as “the general law; a law which hears before it con

demns ; which proceeds upon inquiry and renders judgment only after trial.” °
Due process of law is often deﬁned as “law in its regular course of administration through the courts of justice.” 1° These deﬁnitions are unsatisfactory.
They are obviously too restrictive as they apply only to judicial proceedings.
It is well settled that the constitutional guaranty is not restricted to judicial
process or proceedings, but applies also to the legislative and executive depart
ments.11

1638. Meaning of process—The word “process” in this connection is not
used in the technical sense of an original writ or summons. It does not forbid
the entry of judgment without the service of process.12
1639. To what applicable—Police power—Taxation—The constitutional
guaranty is not li1nited to judicial proceedings. It is a protection against the
executive and legislative departments.13 It does not restrict the police power of
the state.“ Its application to the taxing power is considered elsewhere."
The question whether a foreign corporation is doing business in the state, so
that service of summons may be made upon its agent within the state, is one
of due process of law under the constitution of the United States."1
1640. Federal supreme court ﬁnal arbiter—The effect of the fourteenth
amendment is to make the federal supreme court the ﬁnal arbiter as to what
constitutes due process of law.11
1641. Notice and opportunity to be heard—In judicial proceedings due
process of law requires notice before judgment and an opportunity to be heard
in an orderly proceeding adapted to the nature of the case." As sometimes
expressed a party is entitled to a day in court." This notice need not in all
cases be personal. In proceedings in rem, or quasi in rem, it may be construct
ive. It is suﬁicient if a kind of notice is provided by which it is reasonably
probable that the party proceeded against will be apprised of what is going on
against him and an opportunity is afforded him to defend.20 In personal ac
tions it must ordinarily be personal.“ There is no constitutional right to
notice at every stage of a proceeding.22 Notice to a non-resident infant is not
a. constitutional prerequisite to the appointment of a guardian of his estate.‘8
In condemnation proceedings an owner has a right to notice and an opportunity
to be heard.“
1642. Administrative proceedings—The requisites of due process of law
are not the same in administrative proceedings as in judicial proceedings. No
° State v. Becht, 23-411, 413; Bardwell v.
Collins, 44-97, 464315; State v. Billings,
55-467, 474, 57+206, 794.

v. Dist. Ct., 87-146, 154, 91+300; State v.

10 Baker v. Kelley, 11-480(358. 374);

160; Lovell v. Sceback, 45-465, 468, 48+

Beaupre v. Hoerr, 13—366(-‘$39); State v.

23; Vega 8. Co. v. Consolidated E]. 00.,
75-308, 77+973.
2° Stapp v. St. Clyde, 43-192, 45+430;

Becht. 23-411, 413; Wieland v. Shilloek,

24-345, 349.

Dist. Ct.. 90-457, 97+132.

19 Stapp v. St. Clyde, 44-510, 512, 47+

11 State v. State Board, 34-387. 26+123.

Shepherd v, Ware, 46-174, 48+773; State

12 Davidson v. Farrell, 8-25S(225).
18 State v. State Board, 34-387, 26+-123;

v. Westfall, 85-437, 444, 89+175.

Lovell V. Seeback, 45-465, 468, 48+23.
14 Butler v. Chambers, 36-69, 72, 30+308.
15 See § 9145.
10 Wold v. Colt, 102-386, 114+243. See
Mikolas v. Walker, 73-305, 76+36.
1'1 State v. Weyerhauser, 72-519, 75+718.
18 Bardwell v. Collins, 44-97, 102, 46+315;
Irwin v. Pierro, 44-490, 47+154; State v.

Billings, 55-467, 474, 57+206; Davis v. St.
Louis County, 65-310, 313, 67+997; State
—23

See

§ 6879.
21Bardwe1l v.

Collins,

44-97, 46+315;

Smith v. Hurd, 50-503, 52+922.

'-'2 McNamara v. Casserly, 61-335, 344, 63+
880.
'13 Kurtz v. St. P. etc. Ry., 48-339, 51+
221; Kurt: v. West Duluth L. Co., 52-140,

534-1132.
34 Lyle v. Chi. etc. Ry., 55-223, 56+820.
See § 3085.
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tice and an opportunity to be heard are not a prerequisite. Administrative
process of the customary sort is as much due process of law as judicial process.
A day in court is a matter of right in judicial proceedings, but administrative
proceedings rest upon different principles. The party atiected by them may al
ways test their validity by a suit instituted for that purpose and this is supposed
to give him ample protection. An administrative proceeding that was well es
tablished at the time the constitution was adopted cannot be regarded as not
due process of law."
1643. New modes of procedure-—This provision of the constitution does
not prevent the legislature from adopting new modes of procedure which are
not arbitrary or contrary to fundamental principles of justice.”
1644. Impairment of contracts-—A law impairing the obligation of con
tracts is not due process of law. A contract right is property.21
1645. Taking private property for a private use—A law which authorizes
the taking of private property for a private use is not due process of law.”
1646. Held due process of 1aw—A law authorizing a judgment against a
surety in a recognizance upon aﬁirmance of a judgment of a justice of the
peace;29 a law for the recognizance of witnesses for the state in criminal
cases; 3° an occupying claimant’s act; " a law authorizing a commitment in
' supplementary proceedings; " a mechanic’s lien law; 3‘ a law authorizing con
demnation proceedings; 3‘ the provision for proving claims under the insolvency
law of 1881 ; 8"’ the provisions for involuntary bankruptcy and release of claims
under the insolvency law of 1881 ; "‘ a law authorizing the state medical exam
ining board to refuse a certiﬁcate to a physician for unprofessional conduct or
to revoke a certiﬁcate on that ground; " a law limiting the time within which
a decedent’s realty may be sold to pay his debts; 8” a law authorizing special
assessments without notice to the owner of the initial proceedings; 8° a law for
the assessment and collection of omitted taxes; ‘° a law regulating the practice
of medicine ; “ a law providing that a road used and kept in repair for six years
as a public highway shall be deemed dedicated to the public; " a law regulat
ing condemnation procecdings;‘3 a law creating a maritime lien ;“ a law
authorizing a decree of heirship by the probate court ; ‘5 a law authorizing the
entry of judgment against the obligors on a bond in proceedings against a

steamboat, when judgment has been rendered in favor of the plaintiff ; “ a law
authorizing the summary removal of paupers;‘7 a law authorizing service of
25 Lovell v. Seeback, 45-465, 468, 48+23;
Nelson v-. McKinnon, 61-219, 222, 634630;
State v. State Board, 34-387, 26+123;
Davis v. St. Louis County, 65-310, 313, 67+

997. See §§ 1646, 1647.
r
26 Davidson v. Farrell, 8-258(225) ; Bard
well v. Collins, 44-97, 102, 46+-315.
I-’7 Cass County v. Morrison, 28-257, 9+
761.

See § 1622.

28 State v. Rockford, 102-442, 1l4+244;

Laird v. Moonan, 32-358, 20+354; Bard
well v. Mann, 46-285. 48t1120.
34 Minneapolis v. Wilkin, 30-140, 14+581.

35 Weston v. Loyhed, 30-221, 14+892.
3“ Wendell v. Lebon, 30-234. 15+l09.
8'' State v. State M. E. Board, 32-324, 20+
238; State v. State Board, 34-387, 26+123.
38 In re Ackerman, 33-54, 21+852.
3“ Hennepin County v. Bartleson, 37-343,

34‘-1222; Kelly v. Minneapolis, 57-294, 59+

Lyon County v. Lien, 105-55, 1l0+1017.

304.

See §§ 3024-3029.

40 Redwood County v. Winona. etc. 00.,
40-512, 41+-465, 42+473.
41 State v. Fleischer, 41-69, 42+696.
42 Miller v. Corinna, 42-391, 44+127.
43 St. Paul v. Nick], 42-262, 44+59.
*4 Stapp v. St. Clyde, 43-192, 454-430.

29 Davidson v. Farrell, 8-258(225); Lib

by v. Husby, 28-40, 8+903.
St. Clyde, 44--510, 47+160.

See Stapp v.

80 State v. Grace, 18-398(359).

-11¥Vilson v. Red Wing School Dist., 22
488; Madland v. Benland, 24-372.
3'-' State v. Becht, 23-411.
83 Bohn v. McCarthy, 29-23, 1l+l‘27;

45 Irwin v. Pierre, 44-490, 47+154.

4° Stapp v. St. Clyde, 44-510, 47%-160.
*1 Lovell v. Sceback, 45-465, 48+23.
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summons by publication on unknown claimants; “‘ a law providing for the ap
pointment of guardians of the estate of non-resident infants; “’ a law regulat
ing the sale and redemption of transportation tickets; 5° a law creating a lien
on logs; 5‘ a law authorizing distress for delinquent taxes; 52 a law authorizing
a parent to sue for an injury to his minor child; "3 certain provisions of the
charter of Duluth relating to special assessments; 5‘ a law allowing plaintiff rea
sonable attorney’s fees in an action to recover land taken by a railway company
without compensation; "5 a law forbidding the consignment of certain game for
sale ; 5“ a law authorizing the court to determine the mode of serving process on
carriers under the railroad and warehouse law; 5’ a law authorizing a wife
whose husband has deserted her to sue in his name; "" a law for the commit

ment of insane persons; 59 a law for the assessment and taxation of undervalued
or omitted property; ‘*0 a law forbidding the sale of liquor to Indians; ‘“ a law
for the service of summons on corporations without oﬁicers in this state by serv
ice on the secretary of state; ‘*2 a law authorizing the state bank examiner to
take possession of insolvent banks; “3 a law for the enforcement of the liability
of stockholders; ‘“ a front foot assessment for local improvements; 6“ an act to
prevent blacklisting of employees by employers ; ‘“‘ a law establishing the Tor
rens system; "7 a provision of the charter of St. Paul adopted May 1, 1900, re
lating to special assessments;08 a law for the presentation of claims against
cities and appeal from the determination thereon; 6” a law making owners of
property liable for water and light furnished to a tenant by a municipality; 7° a
law forbidding the sale of cream containing less than twenty per cent. of fat; "

a law forbidding any one to sell ruffed grouse; " a law providing for the laying
out, altering, or discontinuing of town highways; 1“ a law requiring railway
companies to construct and maintain crossings; “ an ordinance for the licens
ing of peddlers; *5 a law for removal of public officers by the governor; 7“ a law

establishing a hospital farm for inebriates and providing for commitments
thereto; " a law regulating the practice of dentistry; "'8 a law relating to the
vacation of licenses of physicians; 7” a law for the taxation of telegraph com
panies ; 8° a law providing for reciprocal demurrage.81
48 Shepherd v. Ware, 46-174, 484-773.
4° Kurtz v. St. P. etc. Ry., 48-339, 51+
221; Kurtz v. West Duluth L. Co., 52-140,

53+1132.
'50 State v. Corbett, 57-345, 59+317; State

v. Manford, 97-173, 106+907.
51 Brown v. Markham, 60-233, 62+123;
Foley v. Markham, 60-216, 62-H25.
-'12 Nelson v. McKinnon, 61-219, 63+630.

-"8 Lathrop v. Schutte, 61-196, 63+493;
Hess v. Adamant Mfg. Co., 66-79, 68+774.

-*4 Duluth v. Dibblee, 62-18, 63+1117.
5-5 Cameron v. Clri. etc. Ry., 63-384, 65+

652.
W State v. Chapel, 64-130, 66+205.
57 State v. Adams Ex. Co., 66-271, 68+
1085.

59 Allen v. Minn. L. & T. Co., 68-8, 70+
800.
W State v. Kilbourne, 68-320, 71+396.

°° State v. Weyerhauser, 68-353, 71+265;
l'd., 72-519, 75+718.

"1 State v. Wise, 70-99, 72+843.
'2 Hinckley v. Kettle River Ry., 70-105,
72-P835.
68 Anderson v. Seymour, 70-358, 73+171.

64 Straw v. Kilbourne, 80-125, 83+36;
London etc. Co. v. St. Paul etc. Co., 84-144,

86+872.
'15 State v. Lewis, 82-390, 85+207, 86+-611;
State v. Trustees, 87-165, 91+484.
W State v. Justus, 85-279, 88+759.
6'1 State v. Wcstfall, 85-437, 89+175.
88 State v. Dist. Ct., 87-146, 91+-300.
"9 State v. Dist. Ct., 90-457, 97+132.
70 East Grand Forks v. Luck, 97-373, 107+
393.

71 State v. Crescent C. Co., 83-284, 86+
107; State v. Tetu, 98-351, 107+953.
12 State v. Shattuck, 96-45, 104+719.

13 Hurst v. Martinsburg, 80-40, 82+1099.
‘H State v. St. P. etc. Ry., 98-380, 108+
261.
75 In re White, 43-250, 45+232.
T6 State v. Peterson, 50-239, 52+655.
1'' Leavitt v. Morris, 105-170, 117+393.
‘'5 State v. Crombie, 107-171, 119+660.
1" Wolf v. State Board, 109-360, 123+
1074.

80 State v. W. U. Tel. Co., 1241-380.
81IIa.rdwick v. Chi. etc. Ry, 124+819.
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1647. Held not due process of law—A statute of limitations cutting oﬁ the
rights of a person in possession unless he brought an action to determine his
rights within a certain time; " a law giving a right of appeal retrospectively; "
a law authorizing the taking of private property for public use without proper
notice and hearing; 8‘ an ordinance authorizing the arrest and detention of per
sons refusing, at a ﬁre, to obey the orders of certain persons; “ a retrospective
law authorizing the setting aside of fraudulent judgments;‘° an occupying
claimant’s act requiring repayment of purchase money to occupant; " a retro
spective mechanic’s lien law; '8 a law cutting off a right of redemption from a
foreclosure sale; 8' a law subsequent to a grant imposing conditions thereon; °°
a law taxing property for a private purpose; '1 a mechanic’s lien law; " a law
authorizing service of summons by publication on a resident who is personally
within the state and can be served therein;" a law authorizing a decree of
heirship in ex parte proceedings; “ a retroactive occupying clairnant’s act;‘"’
a law for the commitment of insane persons; °° a proceeding to set aside a pro
bate decree of distribution without personal notice to resident parties; ’" a law
for the collection of outlawed taxes; ” a law for the location of section and
quarter section corners without appropriate judicial proceedings;” a law an

thorizing the service of summons in personal actions on non-residents by service
on their agents in this state; 1 a law providing for assessments for a public.
ditch; ’ a law providing for the enlargement of drainage ditches without notice
to property owners affected.a
EX POST FACTO LAWS

1648. Deﬁnition—An ex post facto law is one which imposes a punishment
for an act which was not punishable at the time it was committed; or imposes
additional punishment to that then prescribed ; or changes the rules of evidence
by which less or different evidence is suﬁicient to convict than was then re
quired.‘ A law is ex post facto which is enacted after an offence is committed
and which, in relation to it or its consequences, alters the situation of the ac

cused to his disadvantage.5
1649. Held ex post facto laws—A law suspending the privilege of all per
sons aiding the rebellion of prosecuting and defending actions; ° 9. law chang
ing thc rule of evidence as to the mode of proving marriage; " a law making an
8‘!Baker v. Kelley, 11-480(358).
Whitney v. Wegler, 54-235, 55+927.

See

88 Beaupre v. Hoerr, 13-366(339).
84 Langford v. Ramsey County, 16-375

(333).
85 Judson v. Reardon, 16-431(387).

W Flynn

v.

Lemieux, 46-458,

96 State v. Billings, 55-467, 57+206, 794.
Sce State v. Kilbourne, 68-320, 71+396.
"7 McNamara v. Casserly, 61-335, 63+-880.
93 Kipp v. Elwel], 65-525, 68+-105; Fol

80 Wieland v. Shillock, 24-345, 349.

som v. Whitney, 95-322, 104-+140.

8" Madland v. Benland, 24-372.
1'8 O’Neil v. St. Olaf ’s School, 26-329,

997.

4-+47.
59 Willis v.
Jelineck, 27-18,
O’Brien v. Krenz, 36-136, 30+458.

e+s1a;

"1 Cass County v. Morrison, 28-257, 9+
761.

91 State v. Foley. 30-350, 15+375.
92 Meyer v. Berlandi, 39-438, 40+513.
93 Bardwell v. Collins. 44-97, 46+315;
Smith v. Hurd, 50-503, 52-+922; McNamara

v. Casserly, 61-335, 63+880. See Shepherd
v. Ware, 46-174, 48+773.
"4 Irwin v. Pierro, 44-490, 47+-154.

49+238;

Craig v. Dunn, 47-59, 49+396.

99 Davis v. St. Louis County, 65-310, 67+
1 Cabanne v. Graf. 87-510, 92+-461.
2Lyon County v. Lien, 105-55, 116+]0l7.

3 State v. McGuire, 109-88, 1220-1120.
4State v. Johnson, 12-476(378). See
State v. Ryan, 13-370(343); State v. Gut.
]3—341(315, 335).
5Kring v. Missouri, 107 U. S. 221.
°Davis

v.

Pierse,

7—13(1);

Wilcox

v.

Davis, 7—23(12); Koongh v. McNitt. 7
30(16); McFarland v. Butler, 8—1l6(9l):
Jackson v. Butler, S-117(92).

7State v. Johnson. 12-476(378).
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act punishable by imprisonment or ﬁne which was formerly punishable only by
imprisonment.8
1650. Held not ex post facto 1aws—A law changing the number of per
emptory challenges allowed the state in criminal prosecutions; ‘’ a law changing
the place of trial ; 1° a law relating to the execution of convicts.u
RETROACTIVE LAWS

1651. Constitutionality—A retroactive law of a civil nature is not unconsti
tutional unless it impairs contracts or vested rights.12 If it affects remedial
rights only it is not ordinarily invalid.la But retroactive laws are not favored
and a law relating to substantive rights or duties, is to be construed as prospec
tive, if it will reasonably bear that construction.“

Retroactive laws of a crim

inal nature—ex post facto laws—are always unconstitutional.Us A statute
which creates a new obligation, or imposes a new duty, in respect to transactions
already past, is retroactive.“ It is questionable whether the legislature can
make an act a tort by means of retroactive legislation."
LIBERTY

1652. Liberty of contract—There is a limit, not well deﬁned, beyond which
the state cannot interfere with the liberty of private contract.18
1653. Religious 1iberty—The religious liberty of the citizen is protected
by the constitution.19

1654. Liberty of press—It is provided by the constitution that, “the liberty
of the press shall forever remain inviolate, and all persons may freely speak,
write and publish their sentiments on all subjects, being responsible for the
abuse of such right.” 2° This is not an unrestrained liberty to publish every
thing, but is subject to reasonable limitations in the interest of public decency.21
The press does not enjoy immunities not possessed by individuals.22
1655. Liberty to adopt and pursue ca1ling—Property—The right to
choose one’s calling is an essential part of that liberty which it is the object of
government to protect.

A person’s occupation or calling is property within the

meaning of the law, and entitled to protection as such.“

The legislature can

regulate, within reasonable limits, a legitimate calling, but it cannot abolish
it.“
8State v. McDonald, 20-136(119).

See

State v. Smith, 62-540, 64+1022; State v.

Herzog, 25-490.
"State v. Ryan, 13-370(343).
10 State v. Gut, 13-341(_315); Id., 9 Wall.
(U. S.) 35.
llState v. Pioneer P. Co., 100-173, 177,
1101-867.
12 Ross v. Worthington, 11-438(323, 327) ;
Beaupre v. Hoerr, 13-366(339, 342) ; State
v. Cronkhitc, 28-197, 9+681; Coles v. Wash

ington County, 35-124. 27+497; Easton v.
Hayes, 35-418, 29+59; Schoonover v.
Galarnault, 45-174, 47+654; Webb v.
Lewis, 45-285, 47+803; In re Piedmont

Ave., 59-522, 61+678; Wade v. Drexel, 60
164, 62+261.

See §§ 1612-1619.

13 Tompkins v. Forrestal, 54-119, 55+813.
See §§ 1617, 5589.
H See § 8916.

15 See § 1648.

I"(latson v. Merriam, 33-271, 279, 22+
614.

11 Kettle River Q. Co. v. East Grand
Forks, 96-290, 293, 104+1077.

18 See Goenen v. Schroeder, 8-387(344,
350); Lucy v. Freeman, 93-274, 276,
167; Dickson v. St. Paul, 97-258, 260,
1053; White v. Jelferson, 1241-373; 18
Law Rev. 454.
19 Const. art. 1 § 16. See State v.

101+
106+
Yale
Lud

wig, 21-202, 205; State v. Petit, 74-376,
77+225; State v. Weiss, 97-125, 105+1127.
2" Const. art. 1 § 3.
21 State v. Pioneer P. Co., 100-173, 110+
867 (statute forbidding publication of de
tails of execution of criminals sustained).
'12 Aldrich v. Press P. Co., 9—133(123).
28 Gray v. Building T. Council, 91-171,
182, 979663; Aldrich v. Wetmore, 52-164,

172, 5a+1072.
24 See § 1604.
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REMEDIES FOR WRONGS

1656. Nature of right—The constitution provides that “every person is en
titled to a certain remedy in the laws for all injuries or wrongs which he may
receive in his person, property, or character.” 2‘

This is but declaratory of a

general fundamental principle upon which the courts have always acted, and
which would have been the law even if not incorporated in the constitution. It
creates no new legal rights or new legal wrongs, and establishes no new rule of
damages. It merely declares that for any wrong, recognized as such by law, a
person shall have a remedy to obtain the redress to which he is entitled according
to the principles of law." It is not a mere glittering generality.27 There can
be no legal right which cannot be judicially enforced or a wrong without a rem
edy therefor in the law. The constitutional provision includes the enforcement
of rights as well as the redress of wrongs." Every person is entitled to a cer
tain remedy, but not to any particular remedy." What constitutes a “certain”
or “adequate” remedy cannot be determined by inﬂexible rules. New condi
tions require new remedies. Hence a wide latitude must be allowed the legis
lature in determining both the form and the measure of remedies.‘° A person
is not denied a certain remedy solely because the granting of the remedy lies in
the discretion of a court.“ The legislature may prescribe the order in which
remedies shall be pursued."
1657. Who protected—Every person, except aliens, is entitled to the pro
tection of this guaranty. It has been held to protect those who aided the re
bellion,“ Indians,“ and women.85

1658. What is property—A mau’s business, calling, or occupation, is “prop
erty” within this provision.36
1659. Held to deny remedy—A law requiring the abandonment of a se
curity as a condition of maintaining an action;‘" a law suspending the privi
lege of all persons aiding the rebellion of prosecuting and defending actions: 3‘
a statute of limitations.39
1660. Held not to deny remedy—The common-law right of distress for
rent ; “‘ a law authorizing an action to set aside a judgment obtained by
fraud ; “ a law regulating libel by newspapers; *2 a provision of the charter of
Stillwater requiring abstracts of title to be furnished by those claiming awards
in condemnation proceedings;43 the provisions of the Military Code for trial
by court-martial; “' a law regulating commission merchants dealing in farm
products; ‘5 a statute of limitations.‘°
2" Const. art. 1 § 8; Winona etc. Ry. v.
Waldron, 11-5]5(392, 419) ; Gray v. Build

(16); McFarland v. Butler, 8-116(91);
Jackson v. Butler. 8—l17(92).

ing T. Council, 91-171, 182, 97-+663; Joyce
v. G. N. Ry., 100-225, 232, 110+ 975; Nixon
v. Dispatch P. Co.. 101-309, 112+258.
2' Francis v. W. U. Tel. Co., 58-252, 261,
59+1078; Beaulieu v. G. N. Ry., 103-47,
56, 114+353.
2" Rhodes v. Walsh, 55-542, 549, 57\+212.
21‘ Agin v. Hayward, 6-110(53, 59).

3‘ Bcm-Way-Bin-i\'ess v. Eshelby, 87-108,
914291.
35 Lockwood \'. Lockwood, 67-476, 70+784.
MGray v. Building T. Council, 91-171,
182, 9T+663.
3'! Swift v. Fletcher, 6~550(386).
38 Davis v. Picrse, 7-13(1).
3° Baker v. Kelley, 11-480(358. 371).

29 State V. Dist. Ct., 90-457, 462, 97+132.

4° Dutcher v. Culver, 24-584, 590.

80 Allen v. Pioneer P. Co., 40-117, 123,
41+936.

41 Spooner v. Spooner. 26-137, 1+838.

*1 Wieland v. Slrillock, 24-345, 347.
8? Swift v. Fletcher, 6-550(386).
-13 Davis v. Pierse. 7-13(1) ; Wilcox v.
Davis, 7-23(l2); Keough v. McNitt, 7-30

936.
48 Coles v. Stillwater, 64-105, 66+]38.

4‘-’ Allen v. Pioneer P. Co., 40-117, 41+

44 State v. Wagoner, 74-518, 522, 771424.
4-'- State v. \Vagencr. 77-483, 80-e633, 778.
"3 Thornton v. Turner, ll-336(237).
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CRUEL AND UNUSUAL PUNISHMENT

1661. What constitutes—The amount of punishment to be inﬂicted for a
crime is a matter lying almost wholly in the discretion of the legislature. In
this state no punishment, provided or inﬂicted, has ever been held cruel or unusual, within the constitutional guaranty."
RIGHT TO OBTAIN JUSTICE FREELY

1662. Nature of right-—'[‘he constitution " does not guarantee to the citizen
the right to litigate without expense, but simply protects him from the imposi
tion of such terms as unreasonably and injuriously interfere with his right to a
remedy in the law.“ It was originally aimed in Magna Charta to the corrupt
practice of taking bribes and exacting illegal fees.“ It is not a justiﬁeation
for lobbying.51
1663. Held to deny right—A law requiring a person to pay a tax before
bringing an action to contest it; "2 a law requiring the payment of taxes in the
form of fees as a condition precedent to probate proceedings."8
1664. Held not to deny right-—A law requiring the prepayment of a jury
fee; "4 a law requiring the plaintiff to pay costs ; M a law allowing the plaintiﬁ
reasonable attorney’s fees in an action for the possession of land wrongfully
taken by a railway company without compensation ; “° a law for a struck jury; “'7
a law requiring notice before suit against a city for negligence.58
IMPRISONMENT FOR DEBT

1665. Deﬁnition of debt—A debt, within the constitutional provision
against imprisonment i‘or debt, imports a sum of money or something due and

owing from one to another, arising out of a contract, express or implied.“
1666. Held unconstitutional-A law authorizing the imprisonment of a
contractor for neglect to pay laborers and materialmen ; M an imprisonment for
contempt for failure to pay alimony, without regard to the ability of the party
to pay.“

1667. Held not unconstitutional—-A law authorizing commitment in has
tardy proceedings; M a law authorizing commitment for contempt in supple
mentary proceedings; 63 a law imposing a penalty for fraud on hotel keepers; ‘“
an imprisonment of an insolvent for contempt in refusing to turn over assets
to the assignee ; “. an imprisonment for contempt in refusing to pay alimony; “
an imprisonment for failure to pay a ﬁne imposed by a court-martial."
4" State v. Lautenschlager, 22-514, 524;
Allen v. Pioneer P. Co., 40-117, 122, 41+
936; State v. Rodman, 58-393, 402, 59+

1098; State v. Borgstrom, 69-508, 520, 72+
799. 975; State v. Phillips, 73-77, 79, 75+
1029; State v. Durnam, 73-150, 166, 75+
1127; State v. Larson, 83-124, 128, 86+3;
State v. Poole, 93-148, 100+647; State v.

Dist. Ct., 98-136, 107+963;
Kaiser, 103-241, 1144762.
48 Const. art. 1, § 8.

Glaser

v.

49 Adams v. Corriston, 7—456(365); State
v. Gorman, 40-232, 41+948.
-50 Lommen v. Mpls. G. (.'o., 65-196, 208,

68+53.
51 Houlton v. Dunn, 60-26, 33, 61+898.
-"Z Weller v. St. Paul, 5-95(70).

53 State v. Gorman, 40-232, 41+948.
5‘ Adams v. Corriston, 7—456(365)‘.
M Willard v. Redwood County, 22-61.

See

State v. Dist. Ct., 87-268, 91+1111.
M Cameron v. Chi. etc. Ry., 63-384, 65+
652.
57 Lommen v. Mpls. G. Co., 65-196, 68-+53.
58 Nichols v. Minneapolis, 30-545, 16+410.
-W State v. Becht, 23-1.
60 Meyer v. Berlandi, 39-438, 40+513.
61 Hurd v. Hurd, 63-443, 65‘-I-728.
62 State v. Becht, 23-1.

‘*5 State
"4 State
66 In re
60 llurd
67 State

v. Becht, 23-411.
v. Benson, 28-424, 101-471.
Burt, 56-397, 57+940.
v. Hurd, 63-443, 65+728.
v. Wagener, 74-518, 77+424.
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CLASS LEGISLATION

1668. Deﬁnition—Class legislation is such as selects particular individuals
from a class, and imposes upon them special burdens, from which others from
the same class are exempt, and thus denies them the equal protection of the
laws.“ Unequal and partial legislation is used synonymously with class legis
lation.69 All class legislation is special legislation, but all special legislation
is not class legislation.70
1669. General principles-—Class legislation, discriminating against some
and favoring others, is prohibited, but legislation is not prohibited either by the
state or federal constitution, which, in carrying out a public purpose, is limited
in its application, if, within the sphere of its operation, it affects alike all per
sons similarly situated and the classiﬁcaton is not arbitrary.11 Whether a
law shall apply generally throughout the state or only to a class or locality, is a
question of legislative policy for the determination of the legislature.12
1670. Principles of classiﬁcation-—The principles of classiﬁcation appli
cable to “special” legislation and “class” legislation are identical," and need
not be repeated.“

1671. Uniformity of operation—A law must be uniform in its operation.
Not only must it treat alike, under the same conditions, all who are brought
within its inﬂuence, but in its classiﬁcation it must bring within its influence
all who are under the same conditions."
1672. Bounties—The state cannot bestow hounties on any class or occupa
tion. 'l‘he discrimination by the state between different classes of occupations
and the favoring of one at the expense of the rest is an invasion of that equality
of right and privilege which is a maxim of state government. It is not the
business of the state to make discriminations in favor of one class against an
other, or in favor of one employment against another. Its business is to pro
tect the industry of all and to give all the beneﬁt of equal laws.T6
1673. Constitutional prohibition-Class legislation is forbidden by sec
tion 2 of article 1 of the state constitution which provides that “no member of
this state shall be * * * deprived of any of the rights or privileges secured
to any citizen thereof, unless. by the law of the land.” 7’ It is also forbidden
by the fourteenth amendment of the federal constitution, which provides that
no state shall deny to any person within its jurisdiction the equal protection of
the laws." As class legislation is always special legislation it is also forbid
den by section 33 of article 4 of the state constitution.“
68 State v. Cooley, 56-540, 550, 58+150;
State v. Wagener, 77-483, 497, 80-)-633, 778.
"9 See Allen v. Pioneer P. Co., 40-117, 41+
936.

1° State v. Cooley. 56-540, 550, 58+150.
"Cameron v. Chi. etc. Ry., 63-384, 65+
652; Johnson v. St. P. etc. Ry., 43-222,
45-+156. See State v. Standard Oil Co.,
126+527.

'12 Johnson v. Chi. -etc. Ry. Co., 29-425,
432, 13+673; Merritt v. Knife Falls B.
Corp.. 34-245, 25+-403; Bruce v. Dodge
County. 20-388(339).
W State v. Cooley, 56-540, 58+150. See
§ 1679.
74 See Cameron v. Chi. etc. Ry., 63-384,

ass, 65+652; State v. Smith, 58-35, as,
59+-545; Allen v. Pioneer P. Co., 40-117,

41+936: Cobb v. Bord. 40-479, 42+396;

Johnson v. St. P. etc. Ry., 43-222, 45+156;
Lavallee v. St. P. etc. Ry., 40-249, 41+974.
"5 Johnson v. St. I’. etc. Ry., 43-222, 45+
156. See § 1683.
T6 Minn. S. Co. v. Iverson, 91-30, 97-+454.
77 State v. Wagener, 69-206, 210, 72+67;

Hennepin County v. Jones, 18-199(182,
185).
'18 Herrick v. Mpls. etc. Ry., 31-11, 16+

413: Lavallee v. St. P. etc. Ry., 40-249,
41+974; Johnson v Chi. etc. Ry., 29-425,
13+673.

19 State v. Wagoner, 69-206. 72+67; State
v. Shoriﬂ‘, Ramsey County, 48- 236, 51-‘r112;
State v. Justus, 85-279, S8+759; State v.
Stotfels, 89-205, 94+675; State v. Justus,
91-447, 98-325; Webb v. Downes, 93-457,
101+966; Phelan v. Terry, 101-454, 1121
872.
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1674. Held class 1egislation—An exemption law discriminating between
diﬁerent classes of creditors and kinds of debts or liabilities; 8° an ordinance

forbidding the peddling of goods not manufactured or grown in the county; 8‘
a law regulating hawkers and peddlers.H2
1675. Held not class, unequal, or partial legislation—A law ﬁxing the
salary of a public oﬁicer; 8“ a law giving extra costs in actions against railway
companies for the killing of stock; '“ a law imposing on railway companies a
liability for the negligence of fellow-servants; 8*‘ a law ﬁxing the fees of the sur
veyor general of logs; 5" a law relating to exemptions in actions for the pur
chase money of property sold; 8’ a law relating to libels by newspapers; *8 a
law limiting the time to foreclose mortgages under powers ; 8” a law regulating
the sale and redemption of railway tickets; °° a law to protect motormen on
street railways from cold; 9‘ a law allowing plaintiff attorney’s fees in actions
against railway companies to recover land wrongfully taken without compen

sation ; 9’ a law forbidding the consignment of certain game; “~"‘ a law authoriz
ing the erection of warehouses and grain elevators on the right of way of rail
roads;M a law providing for a struck jury;‘"’ a law forbidding the sale of
liquor to Indians ;°° a law regulating commission merchants selling farm
products; 9’ a law exempting building and loan associations from the usury
laws; ” a law allowing manufacturers of liquor in prohibition districts to sell
outside; 9” a law providing for notice before suit against a city for negligence ; '
a law forbidding barber shops to keep open on Sunday; 2 a law relating to the
reorganization of the state agricultural society.3
SPECIAL ‘LEGISLATION’

1676. History and object of constitutional provisions-The‘ original
amendment to the constitution prohibiting special legislation was adopted in
1881. It was not general, but prohibited special legislation only as to a
limited number of subjects. In 1892 the sweeping amendment which is now
section 33 of article 4 of the constitution was adopted.‘ ‘This amendment
proved too drastic as regards legislation for cities and villages.‘ In 1896 the
home rule amendment, which is now section 36 of article 4 of the constitution,

was adopted to meet the requirements of local conditions in municipal govern
W Tuttle v. Strout, 7-465 (374); Coleman
v. Ballandi, 22-144.
81 Giﬁord v. Wiggins, 50-401, 52+904.
52 State V. Parr, 109-147, 123%408; State

v. Ramage, 109-302, 123-+823.
88 Hennepin County v. Jones, 18-199
(182); Bruce v. Dodge County, 20-388
(339).
84 Johnson v. Chi. etc. Ry., 29-425, 13+
673; Schimrnele v. Chi. etc. Ry., 34-216,
25+347.
85 Herrick v. Mpls. etc. Ry., 31-11, 16+
413; Lavallee v. St. 1-’. etc. Ry., 40-249,
41+974.

" Merritt v. Knife Falls B. Corp., 34

245, 25+-103.
8" Rogers v. Brackett. 34-279, 25+601.
88 Allen v. Pioneer P. Co., 40-117, 41+
936.
B9 Cobb v. Bord, 40-479, 42a396.
9° State v. Corbett, 57-345, 59+317.
91 State v. Smith, 58-35, 59+545.

92 Cameron v. Chi. etc. Ry., 63-384, 65+

652; Pfaender v. Chi. etc. Ry., 86-218, 90+
393.

93 State v. Chapel, 64-130, 66+205.
94 Stewart v. G. N. Ry., 65-515, 68+-208.
95 Lommen v. Mpls. G. Co., 65-196, 68+53.
W State v. Wise, 70-99, 72+843.
9'1 State v. Wagener, 77-483, 80+633, 778.
98 Zenith etc. Assn. v. Heimbaeh, 77-97,
79+609.
99 State v. Johnson, 86-121, 90+161.
1Nichols v. Minneapolis, 30-545, 16+-410.
2 State v. Pettit, 74-376, 77+225 (aﬂirmed,
177 U. S. 164).
8Berman v. Minn. S. A. Soc., 93-125,
100+732.

'

4 State v. Minor, 79-201, 207, 81+912.

In

Dahlsten v. Anderson, 99-340, 109-697, it

is said that the prohibitions of section 33
are speciﬁc, not general, and are limited
to the subjects particularly enumerated.
-'*See State v. Johnson, 77-453, 459, 80+
620; State v. Dist. Ct., 87-146, 152, 91+
300.
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ment.‘‘ The constitutional provision against special legislation was designed
to prevent log-rolling,7 and a multiplicity of laws.8
1677. Deﬁnition of general law-A law is none the less general and uni
form because it divides the subjects of its operation into classes and applies dif
ferent rules to the different classes. A law general in form, but special in its
operation, violates the constitution as much as if special in form. A law is
general and uniform in its operation which operates equally upon all the sub
jects within the class of subjects for which the rule is adopted.9

A law is

general, in the constitutional sense, which applies to and operates uniformly
upon all members of any class of persons. places, or things requiring legislation
peculiar to itself in matters covered by the law. A special law is one which re
lates and applies to particular members of a class, either particularized by the
express terms of the act, or separated by any method of selection from the whole
class to which the law might, but for such limitation, be applicable.10 If the
basis of classiﬁcation is proper, an act is general, though it operates only on
one class of municipalities, and makes no provision as to those not falling
within the class, or for those which, by reason of an increase or decrease of

population, pass out of the class.11
1678. Discretion of legislature—Construction—Classiﬁcation is so much
a question of policy that the legislature should be allowed a large measure of
discretion in the matter. The courts should not hold a classiﬁcation arbitrary
unless it is manifestly so.‘2 The constitutional provision should receive a
reasonable a11d practical construction so as not to hamper the legislature un
duly." It should be construed in the light of the evils it was designed to
remedy.“

1679. General principles of classiﬁcation—A classiﬁcation of subjects
for purposes of legislation must not be arbitrary. It must rest on a distinction
which is real, and substantial, and not slight, or illusory.

There must be some

thing more than a mere designation of such characteristics as will serve to
classify; the characteristics must be of such a nature as to mark the subjects
so designated as peculiarly requiring exclusive jurisdiction. There must be a
substantial distinction, having a reference to the subject-matter of the proposed
legislation, between the objects or places embraced in such legislation and the
objects or places excluded. A classiﬁcation must be based upon some apparent
natural reason, some reason suggested by necessity; by such a. difference in the

situation and circumstances of the subjects placed in different classes as sug
gests the necessity, or propriety of different legislation with respect to them.15
°State v. Dist. Ct., 87-146, 152, 91-1300;
State v. O'Connor, 81-79. 84. 83-+498.

"State v. Cloquet. 52-9. 11. 53+1016;
State v. Brown, 97-402, 106+477; Dahlsten
v. Anderson, 99-340, 109+697.
8State v. Minor, 79-201, 205. 81+912.
"Nichols v. Walter, 37-264, 33800.

1° State v. Cooley, 56-540. 549, 58-+150;
State v. Rogers. 93-55. 58, 1004559;
Kaiser v. Campbell. 90-375. 96+916.
H State v. Sullivan, 72-126, 75+8.

1: State v. Westfall, 85-431. 429. ssmrs;
State v. Sullivan, 72-126, 132. 7518; State
v. Brown. 97-402. 106+477: Hunter v.
Tracy, 104-378, 116+922; Wall v. St. Louis

14 State v. Brown. 97-402. 106+-177.
15 Nichols v. Walter. 37-264, 33+-300:
State v. Spaude. 37-322. 34+164; Lavallee

v. St. P. etc. Ry.. 40-249. 411974; Cobb v.
Bord. 40-479. 42+396; Allen v. Pioneer P.

("o., 40-117. 41+936; Johnson v. St. P. etc.
Ry.. 43-222. 45-156; State v. Sheriﬁ, Ram

sey

County.

48-236.

51+112;

State

v.

Cooley. 56-540. 584150; Cameron v. Chi.
etc. Ry.. 63-384. 654652: State v. Ritt, 76

531. 79+535: Murray v. Ramsey County.
81-359, 841-103; Duluth Banking Co. v.
Koon. 81-486. 84-‘6; State v. Walker. 83
295. 297. 86+.104; State v. Jensen, 86-19.
25. 891-1126; Hetland v. Norman County,

County, 105-403, 117+611; Caldcrwood v.

89-492, 95+305; Stees v. Bergmeier, 91

Schlitz, 107-465, 121-+221.
18 State v. Sullivan, 67-379. fi9+]094;
State v. Brown, 97-402. 106+-177-. Wall v.

513, 516. 98-#648; State v. Rogers, 93-55.

St. Louis County, 105-403, 117461].

1004-659; State v. Brown. 97-402. 106‘+477,
Hunter v. Tracy. 104-378. 116+922; Hjelm
v. Patterson, 105-256, 117-+610; State v.
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A classiﬁcation 1nust be based on some reason of public policy, growing out of
the condition or business of the class to which the legislation is limited.16 Ex
cept in the case of curative or remedial legislation, a classiﬁcation cannot be
based on existing conditions, it must provide for the future so that it will be
permanent though the membership of the class may change.17 It is immate
rial how many members there are of a class. One may constitute a class, but
the fewer the number the closer the courts will scrutinize the act to see that it
is not an evasion of the constitution.“ Where an evil exists in a variety of
cases it is a sufficient reason for including' some and excluding others, that in
the former the evil can be remedied while in the latter it cannot." The gen
eral rule that the basis of classification must be germane to the subject-matter
of legislation does not apply to a classiﬁcation of cities on an exclusive basis of
popnlation."° The principles of classiﬁcation as regards “special” and “class”
legislation are identical.21
1680. Population as a basis of c1assiﬁcation—Population, if not limited

to the present, is a proper basis for the classiﬁcation of cities and counties for
legislation upon some subjects but not upon all.” It is not a proper basis, as
regards counties, if it is not germane to the subject or object of the law, and it
is not a proper basis, as regards either cities or counties, if the classiﬁcation is
incomplete or arbitrary, because it does not include all cities or counties simi
larly situated.“ Under section 36 article 4 of the constitution cities may be
classiﬁed on a basis of population without regard to the relation of such basis
to the subject-matter of the legislation.“ It is no objection to a classiﬁcation
based on population that there is only one city or county in the class.25 It is
discretionary with the legislature to prescribe any reasonable rule of evidence
for‘ determining population for purposes of classiﬁcation. It may be by ref
erence either to the state or federal census.“

The question of classiﬁcation

on a basis of population is largely a matter of discretion with the legislature.27
1681. Financial condition as a basis of classiﬁcation—The ﬁnancial con
dition of counties as shown by the relation between bonded indebtedness and
the assessed valuation of property, is a proper basis for classiﬁcation for the
purpose of legislation with reference to the increase of indebtedness by the
issue of bonds without a popular vote.”
.
1682. Classiﬁcation of cities under section 36-—The object of the amend
ment of 1899, which is now section 36 of article 4 of the constitution, was to

permit a classiﬁcation of cities on a basis of population without regard to the
relation of such basis to the subject-matter of legislation.” If a classiﬁcation
Parr, 109-147, 123-l-408; Lowry v. Scott,

23 State v. Ritt, 76-531, 79+535; Murray

l24+635.

v. Ramsey County, 81-359, 84+103; Het

16 Cameron v. Chi. etc. Ry., 63-384, 65+
652.
"State v. Cooley, 56-540, 552, 58+150;
Alexander v. Duluth, 77-445, 80+623.
"3 State v. Cooley, 56-540, 552, 58+150.
19 State v. Smith, 58-35, 38, 59+545.
2° See § 1680.

land v. Norman County, 89-492, 95+:-305;
State v. Brown, 97-402, 106‘+477; Hjelm v.
Patterson, 105-256, 117+610; Lowry v.
Scott. 1244-635.
24 See § 1682.
25 State v. Dist. Ct.. 61-542, 64+-190;
Bowe v. St. Paul. 70-341, 73+184; State v.
Cooley, 56-540, 552, 58+150.
26 State v. Dist. Ct., 84-377, 87+942;
State v. Rogers, 97-322, 106+-345.
.

‘Z1 State v. Cooley, 56-540, 550, 58+-150;

State v. Sheriff, Ramsey County, 48-236,
51+~112.

22 State v. Dist. Ct.. 61-542, 644-190; Bowe

v. St. Paul, 70-341, 73+184; State v. Sulli
van, 72-126, 131. 75+8; Alexander v. Du

luth, 71-445, 448. 80+623; State v. West
fall,
322,
178,
465,

85-437, 89+175; State v. Rogers, 97
106+345; Farwell v. Minneapolis, 105
117-9422; Calderwood v. Schlitz, 107
12l+22l.

21 State v. Westfall, 85-437. 439, 89+175;

State v. Sullivan, 72-126, 132, 75+8. See
State v. Ritt, 76-531, 536, 79+535.
28 Wall v. St. Louis County, 105-403, 117+
611.
29 Alexander V. Duluth, 77-445, 80+623;
State v. Ames, 87-23, 91‘+18; Le Tourneau

v. Hugo, 90-420, 97+115; State v. Brown,
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of cities is not based exclusively on population it may be unconstitutional under
sections 33 and 34 of the (-onstitution.“° In all cases a law must be uniform
in its operation.31
1683. Uniformity of operation—A law must have a uniform operation.
that is, it must operate uniformly on all of the class—all whose conditions and
wants render the legislation equally appropriate to them as a class. To what
ever class a law applies it 1nust apply to every member of that class. Not only
must a law treat alike, under the same conditions, all who are brought within

its inﬂuence, but in its classiﬁcation it must bring within its inﬂuence all who
are under the same conditions. If the basis of classiﬁcation is such that new
members of the class may come into existence, the law must be so framed as to
include them when they arise.“ These rules are to be construed in a broad and
general way so as not to interfere unduly with practical legislation.” The pre
sumption is that the legislature included all cases of like character.“ The uni
form operation of a law cannot be left to a future contingency.“
1684. Remedial and curative laws-—Ren1edial and curative laws are an ex
ception to the general rule that a classiﬁcation cannot be based on existing con

ditions. For such laws a classiﬁcation is valid if it includes all the subjects
which are affected by the conditions which it is sought to remedy or the evils
it is sought to cure.“

1685. Existing special 1egislation—'1‘he legislature cannot, by a law gen
eral in form, adopt and extend prohibited special legislation. Existing special
legislation cannot be made the basis of classiﬁcation. The legislature cannot
touch it except to repeal it.*"I But a law recognizing school districts organized
under special laws has been sustained." A general law of uniform operation
throughout the state is not unconstitutional merely because it incidentally mod
ities a special law.” Existing special legislation is not repealed by implication
by subsequent general laws, where it would not be so repealed prior to the con
stitutional provision against special legislation.‘0
1686. Acts creating new c0urts—Section 33 of article 4 of the constitution,
prohibiting special legislation upon certain enumerated subjects, has no appli
cation to the power of the legislature to create new courts under section 1 of
article 6, or to an amendment of an act creating and establishing a court there
under.‘1
’
91-402, 408, 106+-477; Gould v. Grout, 125+
34 State v. Gunn, 92-436, 439, 100+97.
273.
3° State v. Justus, 90-474. 97+l24; Thom
as v. St. Cloud, 90-477, 9T+125; State v.
Rogers, 93-55. 100+659; State v. Schraps,

97-62, 106+-106.
31 State v. Schraps, 97-62, 106-e106; State
v. Rogers, 93-55, 100+659. See § 1683.

35 State v. Copeland, 66-315, 69+27.

-

38 State v. Spaude, 37-322, 34+164; Cobb
v. Bord, 40-479, 42+396; Flynn v. Little
Falls etc. Co., 74-180, 192, 77+38, 78+106;
State v. Thief River Falls, 76-15, 18, 78+
876; Alexander v. Duluth, 77-445, 801623;
State v. Ames, 87-23, 91+18; Kaiser v.

32 State v. Cooley, 56-540, 552, 58+l50;
State v. Ritt, 76-531, 534, 79+535; Thomas

Campbell. 90-375, 96+916; State v. Gunn,
92-436, 440, 1004797; State v. Henderson,

v. St. Cloud, 90-477. 97+125; Johnson v.
St. P. etc. Ry., 43-222, 45+156; Hetland v.

106+-477.

Norman County, 89-492, 95+305; Alexan

der v. Duluth, 57-47, 58+866; State v.
Rogers, 93-55, 100+659; State v. Sullivan,
72-126, 75+8; Murray v.
81-359, 84+103; State v.
106-1-106; State v. Sheriﬂ’,
48-236, 51+112; State v.

Ramsey County,
Schraps, 97-62,
Ramsey County,
Stotfcls, 89-205,

208, 94+675; State v. Wagener, 69-206,
72+67.
38 State v. Sheriff, Ramsey County, 48
236, 51+-112.

97-369, 106+348; State v. Brown, 97-402,
37 Alexander v. Duluth. 57-47, 58-i866;
State v. Sullivan, 62-283, 287, 64+8l3;

State v. Johnson, 77-453, 80+620; Bowe v.
St. Paul, 70-341, 73+-184; State v. Sullivan,

72-126, 75+8.
38 State v. Minor, 79-201, 81+912.
3" State v. Sullivan, 62-283, 64+813; Far
well v. Minneapolis, 105-178, 117+422.

40 State v. Egan, 64-331, 67+77.
41 Dahlsten v. Anderson, 99-340, 109+697;

State v. Sullivan, 67-379, 69+1094.
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1687. Granting special privileges or franchises—-The legislature is for
bidden to pass a special law granting to any corporation, association, or individ
ual, any special or exclusive privilege, immunity or franchise.‘2
1688. Repeals—'l‘he legislature is authorized to repeal any existing special
or local law."3
1689. Laws sustained under section 36 of the constitution-—A law an
thorizing cities of a certain population to issue bonds to take up their ﬂoating
indebtedness; “ a law authorizing cities of a certain population to issue bonds
for a “revolving fund ;” "5 a law limiting the amount of indebtedness in cities
of a certain population;“‘ a law authorizing cities of a certain population to
issue its bonds."7
‘
1690. Laws held invalid under section 36—A law regulating the sale of
liquor in cities of a certain population with patrol limits.“
1691. Laws sustained since amendment of 1892—A law for the comple
tion of the Minneapolis courthouse; “ a law regulating the compensation
of jurors; 5° a law authorizing reassessments for local improvements; "1 a law

relating to the change of county seats; 5’ a law to establish municipal courts in
certain cities; 53 a law prohibiting the sale of liquor to Indians; 5‘ a law to re
vise the laws relating to banks of discount; 5“ a law relating to the salaries of
county officers in counties of a certain population; “ a law requiring notice to

municipalities of a claim for damages from negligence; 5" a law legalizing vil
lage ordinances and contracts in certain cases; ‘S a law legalizing the incorpora
tion of cities of a certain class; 5” a law providing for an extra levy in school
districts having a certain population; 6” a law relating to baking powders; 6‘
a law relating to city markets in cities of a certain population; ‘*2 a law relating
to the inspection of public records;“ a law prohibiting blacklisting of em
ployees by employers; “ a law establishing the Torrens system in counties of a
certain population;°" a law prohibiting blind pigs in prohibition districts; “
a law authorizing villages with a certain indebtedness to issue funding bonds; ‘"
a law regulating the manner of drawing jurors in counties of a certain popula
tion ; “ a law forbidding the sale of certain articles on Sunday and allowing
the sale of others; °° a law relating to the holding over by a tenant of urban
property; 7° a law legalizing certain county orders; 71 a. law authorizing certain
cities to issue bonds for armories; ” a law providing for a board of school in
spectors in cities of a certain population in which the council performs the du
4§ Dike v. State, 38-366, 38+95; Minn. etc.

Co. v. Beebe, 40-7, 10, 414-232; State V.
Beck, 50-47, 52+380.
43 Const. art. 4 § 33; Pushor v. Morris, 53
325, 55+143.

M Alexander v. Duluth, 77-445, 80+623.
45 State v. Ames, 87-23, 91+18.
4“ Beck v. St. Paul, 87-381, 92+328.
4'! Le Tourncau v. Hugo, 90-420, 97+115.

48 State
4“ State
18 Harv.
5° State
51 State
51’ State

v. Schraps, 97-62, 106+106.
v. Cooley, 56-540, 58+150. See
L. Rev. 596.
v. Sullivan, 62-283, 64-I813.
v. Egan, 64-331, 67+77.
v. Pioneer P. Co., 66-536, 684-769.

5-'4 State v. Sullivan, 67-379, 69+l094.

=4 State v. Wise, 70-99, 72+843.
55 Anderson v. Seymour, 70-358, 375, 73+
171.
W State v. Sullivan, 72-126, 75+8.
5'' Bausher v. St. Paul, 72-539, 75+745.

58 Flynn v. Little Falls etc. Co., 74-180,
77+38, 78+106.
59 State v. Thief River Falls, 76-15, 78+
867.
00 State v. Minor, 79-201, 81+912 (over
ruling State v. Johnson, 77—453, 80+620).
61 State v. Sherod, 80-446, 83+417.

(*2 State v. Dist. Ct., 84-377, 87+942.
68 State v. McCubrcy, 84-439, 87+1126.
‘H State v. Justus, 85-279, 88+759.
65 State v. VVestfall, 85-437, 891-175; Nat.

Bond & Security Co. v. Hopkins, 96-119,
104+678.
6“ State v. Stotfels, 89-205, 94+675.
67 Kaiser v. Campbell, 90-375, 96¢916.
“8 State v. Ames, 91-365, 98+190.
W State v. Justus, 91-447, 98+-325.

70 Stees v. Bergmeier, 91-513, 98+648.
'11 State v. Gunn, 92-436, 100+97.
'12 State v. Rogers, 93-55, 100+659.
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ties of a board of education; "‘ a law legalizing certain school bonds; " a law
creating a thresher’s lien ; "‘ a law for the licensing of engineers; 7“ a law for the

separation of unplatted agricultural lands from municipal limits; " a law pro
viding for the issuance of bonds by cities having a population of ﬁfty thousand
or more; " a law authorizing counties having a certain assessed valuation of
property and bonded indebtedness to issue bonds; "° a law validating refund

ment of liquor license money made by cities of a certain population; 8'’ a law
making special assessments a paramount lien in counties of a certain popula
tion.“
1692. Laws held invalid since amendment of 1892—A law to authorize
the construction of tunnels by cities in certain cusc.< ; 82 a law granting charter
powers to certain cities to take effect upon their adoption by any city; 85 a law
regulating hawkers and peddlers; 8‘ a law relating to the salary of the assistant
county attorney of St. Paul ; 85 a law providing for the election of a county as
sessor in counties of a certain population; 8“ a law to provide for the treatment
of inebriates in counties of a certain population; 8' a law for the enforcement

of delinquent taxes in certain counties; 8" a law relieving certain counties from
the operation of the general tax laws; 8° a law authorizing certain counties to
issue bonds for courthouses; °° a law regulating journeyman plumbers in cities

of a certain population; "1 a law authorizing the issue of bonds for the repur
chase of waterworks in cities of a certain population; ‘*2 a law regulating the
sale of property stored with warehousemen; W a law providing for the appoint
ment of superintendents of highways in counties having less than two hundred
thousand inhabitants; ‘“ a law authorizing counties of a certain population to
issue bonds for the improvement of roads.M
1693. Laws prior to amendment of 1892 sustained—A law declaring valid
the incorporation of villages attempted to be incorporated under Laws 1883
c. 73; ‘’° a law providing for the judicial determination and adjustment of two
alleged claims of a certain person;‘" a law authorizing the organization of
trust companies and granting them power to act as guardians; ” a law for the
incorporation of villages and providing for municipal courts therein; 9’ a law
providing for the payment to a particular school district of the money received
for liquor licenses in a village embraced within such district; 1 a law requiring
the village council of (‘loquet to publish its proceedings;2 a law authorizing
Winnebago (‘ity to issue bonds for waterworks; 3 a law amendatory of the char
ter of Wadena, whereby additional territory was taken into the village; ‘ a law
73 State v. Henderson, 97-369, 1061348.
74 State v. Brown, 97-402, 106+477.

‘I5 Phelan v. Terry, 101-454, 112+872.
76 Hyvonen v. Hector I. Co., 103-331, 115
167.
7'' Hunter v. Tracy, 104-378, 1161-922;
Brenke v. Belle Plaine, 105-84, 117+157.

'8 Farwell v. Minneapolis, 105-178, 117+
422.
19 Wall v. St. Louis County, 105-403, 117+

611.
8° Calderwood v. Schlitz, 107-465, 121+
221.
51 Gould v. Grout, 125+273.
82 Alexander v. Duluth, 57-47, 58+866.
51* State v. Copeland, 66-315, 69+27.

"4 State v. Wagener, 69-206, 72¢67.
85 Bowe v. St. Paul, 70-341. 73+-184.
*6 State v. Ritt, 76-531, 79+535.

51 Murray v. Ramsey County, 81-359, 34,
103.
88 Duluth B. Co. v. Koon, 81-486, 84+6.
89 State v. Walker, 83-295, 86+104.
9° Hetland v. Norman County, 89-492, 95+

305.
"1 State v. Justus, 90-474, 97+124.
92 Thomas v. St. Cloud, 90-477, 974-125.
98 Webb v. Downes, 93-457, 101+966.

1" Hjelm v. Patterson, 105-256, 117+6l0.
"5 Lowry v. Scott. 1244635.
96 State v. Spaude, 87-322, 34+164.
9'! Dike v. State, 38-366, 38+95.
M Minn. etc. Co. v. Beebe, 40-7, 41+232.

99 McCormick v. West Duluth, 47-272, 50+
128.
1 State v. Beck, 50-47, 52+380.
2 State v. Cloquet, 52-9, 53+1016.
3 Brady v. Moulton, 61-185, 63+-489.
‘State v. Wiswell, 61-465, 63+-1108.
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relating to assessments for local improvements; " a law providing for the dis
solution of independent school districts; “ a law increasing the salaries of dis
trict court judges in Ramsey county; 7 a law establishing the independent school
district of Duluth.‘
1694. Laws prior to amendment of 1892 held invalid—A law providing
a mode for removing county seats; 9 a law declaring the emission of dense smoke
within the city of St. Paul a nuisance; ‘° a law authorizing the vacation of a
part of Maple Hill Cemetery.11
MISCELLANEOUS

1695. Privileges and immunities of citizens-—The federal constitution
provides that “the citizens of each state shall be entitled to all privileges and
immunities of citizens in the several states.” This covers the right to sue and
defend in the courts,12 to do business," and reside in the state.H

1696. Keeping troops—The Military (‘ode of this state is not in violation
of section 10 of article 1 of the federal constitution forbidding a state to keep
' “troops” in time of peace.“
1697. Republican government—' ‘he home rule amendment of the state
constitution is not in violation of section 4 of article 4 of the federal constitu
tion guaranteeing a republican form of government.“‘

1698. Full faith and credit clause-—This clause of the federal constitution
is applicable only when the court rendering the judgment, or in which the pro
ceedings are had, has jurisdiction of the parties and of the subject-matter.
This jurisdiction is always open to inquiry." The enforcement by the courts
of this state of a policy of insurance issued by a company of this state on prop
erty in another state where the company was not authorized to do business has
been held not to violate this provision.‘8
1699. Rights and privileges of citizens-Section 2 of article 1 of our con
stitution provides that “no member of this state shall be disfranehised, or de
prived of any of the rights or privileges secured to any citizen thereof, unless
by the law of the land, or the judgment of his peers.” The phrase “law of the
land” is synonymous with “due process of law.” 1° This provision forbids class
legislation.20 The right to a public office or its emoluments is not a right or
privilege within this provision.21 The following have been held not obnoxious
to this provision: a law allowing the plaintiff reasonable attorney’s fees in an
action to recover land wrongfully taken by a railway company without compen
sation ; 2’ the Military Code; 2“ a law regulating commission rnerehants dealing
in farm products; '-" a law relating to baking powders; 2“ a law forbidding the
5 State v. Dist. Ct., 61-542, 64+190.
6 State v. Cooley, 65-406, 68+66.
1 Steiner v. Sullivan, 74-498, 77+286.
B State v. West Duluth L. Co., 75-456, 78+
115.
9 Nichols v. Walter, 37-264, 33+800.
1° State v. Sheriff, Ramsey County, 48236, 51+112.
11 Sacks v. Minneapolis, 75-30, 77+563.
12 Davis v. Pierse, 7-13(1); McShane v.

1“ Hopkins v. Duluth, 81-189, 83+536.
11 Boyle v. Musser, 88-456, 93+520.
18 Strampe v. Minn. etc. Co., 109-364, 123+
1083.
10 Beaupre v. Hoerr. 13—366(339).
2° State v. Wagoner, 69-206, 210, 72¢67;
Hennepin County v. Jones, 18-199(l82,
185).
21 Hennepin County v. Jones, 18-199(l82).
21' Cameron v. Chi. etc. Ry., 63-384, 65+

Knox, 103-268, 114+955.

652.

13Cabanne v. Graf, 87-510, 514, 92+461;
State v. Nolan, 108-170, 122+255.
(1844Fg;t)er v. Blue Earth County, 7-140

23 State v. Wagener, 74-518, 522, 77+424.
24 State v. Wagener, 77-483, 80+633, 778;
State v. Edwards, 94-225, 231, 102+

,

.

15State v. Wagener, 74-518, 523, 77+424.

697.

‘15 State v. Sherod, 80-446, 83+417.
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blacklisting of employees by employers; 2' a law relating to elections for the
organization of counties.27
1700. Equal protection of the 1aws—-The legislature cannot provide that
a tax shall be collected of one person by one process and of another by an en
tirely dillerent process.”3 It cannot by a special law exempt a person from the
operation of a general law." '1‘o require intersecting railway companies to put
in switch connections is not to deprive them of the equal protections of the
laws.80 An ordinance of a city, enacted for the regulation of hawkers and ped
dlers, discriminating between resident and non-resident citizens and expressly
excluding from its operation bona ﬁde residents of the city, has been held un
constitutional, as denying non-residents the equal protection of the laws.81
The right to equal protection of the laws is protected by the fourteenth amend
ment to the federal constitution.32
1701. Fourteenth amendment—' ‘he fourteenth amendment provides that,
“all persons born or naturalized in the United States, and subject to the juris
diction thereof, are citizens of the United States and of the state wherein they
reside.38 No state shall make or enforce any law which shall abridge the priv
ileges or immunities of citizens of the United States.“ nor shall any state de
prive any person of life, liberty, or property, without due process of law; 3“ nor
deny to any person within its jurisdiction the equal protection of the laws.”"
This amendment does not abridge the police power of the several states." Its
effect is to make the federal supreme court the ﬁnal arbiter as to what consti
tutes due process of law.38
CONSTRUCTION CONTRACTS—See Contracts, 18-12.
CONSTRUCTION OF CONTRACTS-— See Contracts, 1816; Evidence,
3397; Landlord and Tenant, 5388; Trial, 9709.

CONSTRUCTIVE NOTICE—See Notice.
CONSTRUCTIVE POSSESSION—See Property, 7856.
CONSTRUCTIVE TRUSTS-See Trusts, 9915.

CONTAGIOUS DISEASES—See Health.
26
2"
'28
2"

State v. Justus, 85-279, 88+759.
State v. Falk, 89-269, 94+879.
McComb v. Bell, 2-295(256).
Sanborn v. R/ice County, 9-273(258).

359, 374, 85+175; State v. Trustees, Mac
alcster College, 87-165, 91+-184; Cabanne

8° Jacobson v. Wis. etc. Ry., 71-519, 74+
893.
81 State v. Nolan, 108-170, 122-255.

96-45, 10~1+719; State v. Marciniak, 97

82 See § 1701.
88 Stadtler v. School Dist. 71-311, 73+
956.
34 State v. Wise, 70-99, 72+8-43; State v.
Weber, 96-422, 105+-190; State v. Nolan,
108-170, 122+255.
3" State V. Grace, 18—398(359. 364) ; Lath
rop v. Schutte, 61-196, 63+-193; State v.
Wise, 70-99, 101, 721.843; State v. \Veyer
hauser, 72-519, 75+718; State v. \Vagener.
77-483, 80+-633, 778; Hurst v. Martinsburg,
80-40, 82+1099; State v. Pillsbury, 82

v. Graf, 87-510. 921461; State v. Edwards,
94-225, 231. 102+697; State v. Shattuck,
355, 1054-965.
86 Herrick v. Mpls. etc. Ry., 31-11, 16+
413; Lavallee v. St. P. etc. Ry., 40-249,
251, 41+-974; State v. Weyerhauser, 72
519, 75+71S; State v. Wagener, 77-483, 80+

633, 778; State v. St. P. etc. Ry., 98-380,
387, 108+261; State v. Nolan, 108-170,
122+255; State v, VV. U. Tel. Co., 124+380;
Hardwick v. Chi. etc. Ry., 124-+819.
87 Butler v. Chambers. 36-69, 72, 30+308;
State v. Wise. 70-99, 72+S-13; State v. Shat
tuck. 96-45, 104+’/'19.
38 State v. Weverhauser, 72-519, 75+718.

CONTEMPT
1702. In genera1—'l‘o the end that order in the courtroom, and respect for
the court and the dignity of judicial proceedings may be maintained, every
court of superior jurisdiction has inherent power to punish in a summary man
ner for contempt committed in its presence.“ The matter, however, is regu
lated by statute in this state.‘0 Within ill-deﬁned limits a court of superior
jurisdiction has power to punish, but not in a summary manner, for contempt
of its writs, orders, and judgments.“

The fact that an act is a criminal offence

and punishable as such does not deprive the court of jurisdiction to punish for
it summarily as for contempt." The writs, orders, and judgments of a su
perior court must be obeyed, though they are irregular or erroneous, if they are
110t absolutely voi( .43 To bring a party into contempt for the violation of an
order it must be personally served.“
1703. What constitutes—A party may be punished for contempt for refus
ing to pay alimony; “" for disobeying an injunction; “‘ for refusing to turn
over assets in insolvency proceedings; " for persisting in a course of examin
ing witnesses contrary to the orders of the court;“ for refusing to obey an
order in supplementary proceedings; “’ for entering judgment notwithstanding
a stay; "’° or for refusing to pay over money to a receiver.M An oﬁicer of a
court may be punished for contempt in giving information, derived by him
while in attendance on the court, to third parties accused of crime, against
whom a warrant has been issued out of the court." After an action has ter
minated, it is not a contempt for a person to criticise a ruling or decision of the
court therein.“3 A party cannot be punished for contempt for failure to per
form an act not in his power; 5‘ for failing to plead; “’ for merely reading an
atiidavit for change of venue for prejudice of the judge.”
1704. Direct conternpt—Procedure-—When the contempt is committed in
the immediate presence of the court it may be punished summarily, without
trial or the submission of evidence. The court simply makes an order reciting
the facts as occurring in its immediate view and presence and adjudging that
the person proceeded against is thereby guilty of a contempt and that he be
punished as therein speciﬁed. This_is an arbitrary power, born of necessity,
3" State v. Leftwich, 41-42, 42+598; State
v. Ives, 60-478, 62+831.

See Hovey v. E]

Piott, 167 U. S. 409; 21 Harv. L. Rev. 161.
40 R. L. 1905 §§ 4638-4653.
41 State v. Becht, 23-411; State v. Wil
cox, 24-143; State v. Dist. Ct., 52-283, 53+
1157; State v. Probate Ct., 66-246, 68+
1063; State v. Dist. Ct., 78-464, 81+323.
4'2 State v. Dist. Ct., 52-283, 534-1157.

48 State v. Jamison, 69-427, 72+451; E1
vvell v. Goodnow, 71-383, 73+1092; State

v. Giddings, 98-102, 107+1048 (facts aris
ing subsequent to a judgment rendering its
modiﬁcation proper cannot be interposed
as a defence to contempt proceedings there
under).
“State v. Dist. Ct., 42-40, 43+686.
45 Semrovv v. Sernrow, 26-9. 46+-446; Papke

v. Papke. 30-260, 15+117; Wagner v. Wag
ner, 39-394, 40+360; In re Fanning, 40-4,

41+1076; State v. Dist. Ct., 42-40, 43+686;
State v. Willis, 61-120, 63+-169; Hurd v.
—24

Hurd, 63-443, 654-728; State v. Jamison,
69-427, 72+-451.
46 Bass v. Shakopee, 27-250, 4+619, 6+
776; State v. Dist. Ct., 52-283, 534-1157;
Elwell v. Goodnow, 71—383, 73+1092; State
v. Dist. Ct., 78-464, 81+323; State v. Dist.
Ct., 98-136, 'l07+963.

47 In re Burt, 56-397, 57+940.
"1 State v. Leftwich, 41-42, 42+598.

See

State v. Dist. Ct., 125+1020.
4" State v. Bccht, 23-411; Menage v. Lust
ﬁeld,

30-487,

16+398;

Dohs v.

Holbert,

103-283, 11-M961.
50 St. Paul etc. Ry. v. Hinckley, 53-102,
5~1+940.

51 Elwell v. Goodnow, 71-383, 73+1092.
52 State v. O'Brien, 87-161, 91+297.

53 State Board v. Hart, 104-88, 116+212.
H Register v. State, 8-214(185) ; Hurd v.
Hurd, 63-443, 65+728.
M Perrin v. Oliver, 1—202(176).
M Ex parte Curtis, 3—274(188).
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which must be exercised with great prudence and always limited to cases of
direct contempt. But the supreme court will rarely reverse the action of the
trial court. “
‘
1705. Constructive contempt—Procedure-—When the contempt does not
occur in the immediate presence of the court, there is no power to punish sum
marily. Upon being informed by atiidavit of the facts constituting the con
tempt the court may either issue a warrant for the arrest of the accused, or
summon him into court by a notice or order to show cause. When the accused
is brought before the court, or appears in response to the order, the court must
proceed without a jury to investigate the charges by examining him and the
witnesses for and against him; and on the evidence so adduced, and on such

evidence alone, the court must determine whether the accused is guilty of the
contempt charged. The court cannot act upon facts within its own knowledge
not in evidence, or upon information obtained outside the orderly course of
trial, or upon the aﬁidavit on which the order to show cause or warrant issued.
An adjournment of the proceedings may be had from time to time.“ In cases
of strictly criminal contempt the rules of evidence and presumptions of law ap
plied in criminal cases must be observed.” The warrant must specify whether
the accused shall be let to bail or detained in custody, and if he may be bailed
the amount in which he may be let to bail."° The judgment must be responsive
to the order to show cause.‘H
1706. Jurisdiction—By appearing and raising objections going to the merits
of the charge a party waives objection to the jurisdiction of the court over
him.82 If the judge in a district where an injunction of the court has been dis

obeyed is disqualiﬁed from acting. contempt proceedings may be had in an ad—
joining district."3
1707. Presumption in favor of proceedings—In the absence of a proper
showing to the contrary, a general adjudication in contempt proceedings is to
be taken as involving an adjudication upon whatever minor facts are neces
sary to authorize it.“

1708. Punishment—'1‘he power of a court to punish for constructive con
tempt is limited to a ﬁne not exceeding ﬁfty dollars, unless it expressly appears
that the right of a party to an action or special proceeding was defeated or
prejudiced by the (?0ntempt.“"’ and when it so appears the court may impose a
ﬁne of not more than two hundred and ﬁfty dollars.“ A person may be im
prisoned for contempt in refusing to pay over money as ordered by the court
and such imprisonment does not violate the constitutional provision against
imprisonment for debt."7 The ﬁne and imprisonment prescribed by the statute
for contempt does not contravene the constitutional provisions against excessive
ﬁnes and cruel and unusual punishments.“S
CONTIGUOUS-See n0te_69.
CONTINGENT CLAIMS—Sce E.\'c(-utors and Administrators, 3593.

CONTINGENT REMAINDERS—Sec Estates, 3173.
57 R. L. 1905 § 4641; State v. Leftwich,

41-42, 42*598; State v. Ives, 60-478, 62+
831.
58 R. L. 1905 §§ 4642, 4647, 4648; State v.
Ives, 60—47S, 62+831; State v. Willis, 61

120, 63+169; State v. Dist. Ct., 65-146, 67+
796; Elwell v. Goodnow. 7l—383, 73+1092.

W State v. Dist. Ct., 65-146, 6T+796.
6° R. L. 1905 § 4644; Papke v. Papke, 30
260, 15+117.
61 State v. \Villis, 61-120, 63+169.
6‘-’ Papke v. Papke, 30»-260, 15+117.

"3 State v. Dist. Ct., 52-283, 53+1157.

M State v. Becht, 23-411, 414.
85 R. L. 1905 § 4640; State v. Miesen, 98

19, 106+1134, 108+513.
MR. L. 1905 § 4648; State v. Dist. Ct.,
98-136, 107+963.
07 State v. Becht, 23-411; In re Burt, 56—

397, 574940; Hurd v. Hurd, 63-443, 65+
728.
as State v. Dist. (.‘t., 98-136, 107+963.
"9 Olson v. St. Paul etc. Co., 35-432, 433,
29+]25.

CONTINUANCE
Cross-References

See Criminal Law, 2470; Justices of the Peace.

1709. Deﬁnition—A continuance is an adjournment or postponement of
the trial of a cause from one day to another of the same term, or from one term
to another.
1710. A matter of discretion—The granting of a continuance or postpone
ment of a cause is a matter lying in the discretion of the trial court and its ac
tion will not be reversed on appeal except for a clear abuse of discretion.70
1711. Necessity of substantial grounds—As parties are entitled to a
speedy trial, continuances should not be lightly granted against objection."1
They should not be granted on the mere oral statements of counsel that they are
necessary, or upon the mere suspicion that absent witnesses may be needed at
the trial. Substantial reasons for a continuance must be properly shown."2
1712. Time of motion—Motions for a continuance must be made on the
ﬁrst day of the term, unless the cause for the continuance arises or comes to the
knowledge of the party subsequent to that day." They are not made on the
ﬁrst call of the calendar.’H
1713. Moving afﬁdavits-It is provided by statute that “a motion to post
pone a trial for the absence of evidence can only be made upon atﬁdavit, stating
the evidence expected to be obtained, the reasons for its absence and for expect
ing that it can be procured, and showing its materiality, and that due diligence
has been used to procure it.” " In an aiﬁdavit for a continuance on account of
the absence of a material witness, the deponent must set forth particularly what
he expects and believes the witness would testify to were he present and orally
examined in court." The name of the witness should be given."
1714. Counter afﬁdavits—In our practice counter aﬁidavits are often sub
mitted.78
1715. To secure evidence—An application for a continuance to secure evi
dence will not be granted unless it is made to appear that the evidence sought
could not have been secured in time for the trial by the exercise of due dili
gence; 7*’ that it is so material that it might reasonably change the result; 8°
10 Allis v. Day, 14-516(388) ; State v. Mc
Cartey, 17-76(54); Wright v. Levy, 22
466; State v. Conway, 23-291; Carson v.
Getchell, 23-571; Boice v. Boiee. 27-371;

‘'6 Rule 33, District Court.
v. Clarkson, 5-247(193).

See Mackubin

17 School Dist. v. Thompson, 5—280(221).

7+687; Johnson v. Chi. etc. Ry., 31-57, 16+

'18 Adamek v. Plano Mfg. Co., 64-304, 66+
981; Wehring v. Modern Woodmen, 107

488; Lowenstein v. Greve, 50-383, 52+964;

25, 119+245.

West

"Washington County v. McCoy, 1-100
(78); Cooper v. Stinson, 5-201(160);
Mackubin v. Clarkson, 5-247(193); School
Dist. v. Thompson, 5-280(221); State v.
Conway, 23-291; Cargill v. Thompson, 50
211, 52+644; Holmes v. Corbin, 50-209, 52+
531; Allen v. Brown, 72-459, 75+385;

v.

Hennessey,

63-378,

65+639;

Adamek v. Plano Mfg. Co., 64-304, 66+
981; Allen v. Brown, 72-459, 75+385; State

v. Fay, 88-269, 92+978; Davies v. John
son, 99-520, 109+1132; McAl]ister v. St. P.

C. Ry., 105-1, 116+917; Wehring V. Mod
ern Woodmen, 107-25, 119+245; Anderson

v. Foley, 124+987.
‘'1 Adamek 7. Plano Mfg. Co., 64-304, 66+

See Dunnell, Minn. Pr. § 385.

12 State v. Fay, 88-269, 92+978.
18 Rule 33, District Court.

Wehring v. Modern Woodmen, 107-25, 119+
245.
8° Cooper v. Stinson, 5—201(160) ; McLean
v. Burbank, 12—530(438). See Brosius v.
Evans, 90-521, 97+373; McAllister V. St.

74 Rule 32, District Court.

P. C. Ry., 105-1, 116+917.

981.

1" R. L. 1905 § 4168. See Washington
County v. McCoy, 1-100(78).
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that it is admissible under the pleadings and the rules of evidence; 8‘ and that
there is reasonable ground for believing that it can be secured.82
1716. Stipulation—Where a postponement is granted on stipulation of the
parties for the sole purpose of securing the testimony of certain speciﬁed wit
nesses, other witnesses cannot be substituted.88

1717. Defeating application by admission—By virtue of statute an appli
cation for a continuance for the absence of evidence may be defeated by the ad
verse party admitting that such evidence would be given, and that it be consid
ered as actually given on the trial, or offered and rejected as improper.“
1718. Imposing conditions-—Where in the course of a trial the court grants
plaintiff’s motion to amend the complaint by omitting certain facts which have
been admitted in the answer and by tendering entirely new issues, and the de
fendant claims to have been misled, and is not prepared to proceed with the
trial, and requests a continuance of the case, the defendant cannot be required
to disclose by aﬁidavit the names of witnesses, or what particular evidence he
desires to produce upon another trial, as a condition to a continuance.“
1719. Waiver—By consenting to a reference a party waives objections to a
denial of his prior application for a continuance.“
1720. Granted—A continuance has been granted where a witness was preg

nant so that she could not attend the trial with safety." It has been held that
it would have been proper to have granted a. continuance where a party was sur
prised by the exclusion of a deposition upon which he relied for the cross-exam
ination of a witness.”
1721. Denied—A continuance has been denied where a party was compelled
by prior engagements to go out of the state; 8” where assistant counsel was un
able to be present, there being no claim that he alone was advised as to the law
and facts of the case and able to present them intelligently to the court; 9°
where the attorney of one of the parties was professionally engaged elsewhere
in the trial of a cause; "1 where one of the parties was necessarily absent from
a second trial of the cause and the adverse party consented to let the testimony

of the absent party at the former trial be read and considered as actually given
on the second trial; °2 where the attorney of one of the parties was absent on
account of a violent storm; ‘*8 where an attorney wanted time in which to pre
pare on a motion to set aside a default judgment; ‘“ where a witness was ab
sent whom the party had neglected to subpoena, relying on the promise of the
witnes to be present; °"" where a witness who was a member of the legislature
was absent and his deposition might easily have been taken in St. Paul;‘"'’
where the evidence sought was inadmissible under the pleadings; ‘" where there
was a failure to exercise due diligence in securing the evidence sought; ” where.
in a criminal action, the testimony of the absent witness given before the com
81 Coit v. Waples. 1-134(110); Dingman
v. State, 48 Wis. 485.
82 State v. Conway, 23-291; Johnson v.
Chi. etc. Ry., 31-57, 16+488; Lowenstein
v. Greve, 50-383, 52+964.

89 West v. Hennessey, 63-378, 65+639.
90 Id.
91 Adamek v. Plano Mfg. Co., 64-304, 66+
981. See Glaeser v. St. Paul, 67-368, 69+
1101.

88 Cook v. Kittson, 68-474, 71+670.

"2 Conrad v. Dobmeier, 64-284, 67+5.

84 R. L. 1905 § 4168.

98 Boiee v. Boice. 27-371, 7+687.

See Dunnell, Minn.

P1‘- § 391B5 Despatch L. Co. v. Employers’ L. A.
C0rp., 105-384, 117+506, 118+152.
80 Allis v. Day, 14-516(388).

87 Wright v. Levy, 22-466.
B8 Stitt v. Rat Portage L. Co., 94-529,
]03+1133.

'4 Glaeser v. St. Paul, 67-368, 69+1101.
"5 Beaulieu v. Parsons, 2-37(26); Mac
kubin v. Clarkson, 5—247(193).
W Washington County v. McCoy, 1-100

(78).
9'! (‘oit v. Waples, 1-134(110).
"8 See cases under § 1715.
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mitting magistrate was read to the jury, under a. stipulation of the parties; "
where a witness was sick, but no adequate proof of the sickness was oﬂered ; ‘
where there was no evidence that an absent witness could ever be found; 2 where

the application was based on nothing but the tmsworn oral statement of coun
sel; 3 where a deposition sought to be obtained might easily have been secured
in time for trial ; 4 where a witness was absent who had been subpoenaed and
there was no evidence that he was not within reach of process of the court; “
where it was discovered on the trial that a juror was disqualiﬁed; ° where a wit
ness, who had been subpoenaed and was present during the ﬁrst days of a trial.
left the state.’
"9 State v. Conway, 23-291.
1 State v. lleCartey, 17-76(54).
2Johnson v. Chi. etc. Ry.. 31-57, 16+488.
See cases under § 1715.

3 Cheney v. Dry Wood L. Co., 34-440, 26+
236.

4 Holmes v. Corbin, 50-209, 52+53l; Allen
v. Brown, 72-459, 75+385.
-'1 West v. Hcnnessey. 63-378, 65+639.
6 Wells v. Bowman, 59-364, 61+135.

1 McAllistcr v. St. P. (J. Ry., 105-1. 116+
917.

CONTRACTS
Recitals of “for value received," etc.,

IN GENERAL
Deﬁnition, 1722.
What constitutes, 1723.
Express contracts—Deﬂnition, 1724.

1769.
Eﬁect of seal, 1770.

In equity, 1771.
Held to have a suﬂicient consideration,

Bilateral and unilateral contracts distin
1772.

tinguished, 1725.
Deﬁniteness and certainty, 1726.

Held not to have a suﬂicient consideration,
1773.

Entire and severable contracts, 1727.

Conditions precedent and subs equent, 1728.
Termination by death, 1729.
Validity determined by law at time, 1730.

MODIFICATION AND SUBSTITUTION
Written

contract—Modiﬁcation by

parol,

Assumed name, 1732.

1774.
Sealed contract, 1775.
Consideration, 1776.
Burden of proof, 1777.

Strangers, 1733.

Substitution of written for oral contract.

PARTIES
Contractual capacity, 1731.

1778.
EXECUTION AND DURATION
Signing, 1734.
Signing without reading, 1735.
Del-ivery—Conditional, 1736.
Evidence-—Suﬂiciency as to execution, 1737.
By telephone, 1738.
Duration, 1739.
OFFER AND ACCEPTANCE
In general, 1740.
Withdrawal—-Revocation of oﬂer, 1741.
Mutual assent, 1742.
Mistake, 1743.
Deﬁniteness of oifer, 1744.
Advertisement for bids, 1745.
Prospectus, 1746.
Quotation of market price, 1747.
Acceptance by mail or telegraph, 1748.
Contract for a future contract, 1749.

PERFORMANCE
Deﬁnition, 1779.
By whom, 1780.
What constitutes—Substantial, 1781.
Suﬂiciency, 1782.
To satisfaction of other party, 1783.
Gratuitous assistance, 1784.
Tirn¢.~General rules, 1785.
Time of the essence, 1786.
Delay excused, 1787.
Place of performance, 1788.
Impossibility, 1789.
Prevented by other party, 1790.
Excused by breach, 1791.
Part performance — Acceptance —- Waiver,
1792.

Partial performance———Recovery, 1793.
Stopping, 1794.
Option to discharge in money or land, 1795.
Law and fact, 1796.

Penalties for non-performance, 1797.

CONSIDERATION
Deﬁnition, 1750.
Reason for requiring, 1751.
Executed contracts, 1752.
Options—Unilateral contracts, 1753.
Writing, 1754.
From whom must move, 1755.

Modes, 1798.

Adequacy, 1756.
Moral consideration, 1757.

promises, 1801.
Alternative contracts, 1802.

Mutual promises-Mutality of obligation,

Eﬁ'ect—-Excusing

1758.
One contract consideration
1759.
Forbearance, 1760.

party, 1803.
Waiver, 1804.

for another.

Payment of debt before due, 1761.
Deed and agreement to reconvey, 1762.
Satisfaction of debt of another, 1763.
What one is legally bound to do, 1764.
Pre-existing obligations, 1765.
Promises of extra compensation, 1766.
Past consideration, 1767.
Discharged debts, 1768.

BREACH
Repudiation — Anticipatory breach — Dis
abling one ’s self, 1799.
Default in instalments, 1800.

Dependent, concurrent. and independent

performance

by

other

Law and fact. 1805.
RESCISSION BY ACT OF PARTY
What constitutes, 1806.
By mutual consent, 1807.
For breach, 1808.

For failure of consideration, 1809.
For fraud—Restoring property, 1810.

Partial, 1811.

CONTRACTS
Not allowable at pleasure, 1812.
Waiver of provisions, 1813. I
FRAUD

Etfect, 1814.
Election of remedies, 1815.
CONSTRUCTION

375

Railway construction contracts, 1865.
Subcontractors, 1866.

ILLEGAL CONTRACTS
Deﬁnition, 1867.
Mala prohibita and mala in se, 1868.
lllegality-—In general, 1869.
Public policy—In general, 1870.
(‘ontracts held contrary to public policy,
1 1871.

0bject—Intention of parties, 1816.
When language plain, 1817.
With reference to applicable law, 1818.
Agreement as to construction, 1819.
Practical construction, 1820.
Technical rules disfavored, 1821.
To be sustained if reasonably possible,
1822.
As a whole, 1823.

Absurd and unjust results to be avoided—
Reasonable construction, 1824.
Ordinary sense of words, 1825.
Terminology not decisive, 1826.
Object of contract, 1827.
General and speciﬁc-Deﬁnite and indeﬁ
nite, 1828.

Writing controls printing, 1829.
Clerical mistakes or omissions, 1830.
Related instruments, 1831.

Against party using words, 1832.
Grammatical, 1833.
Punctuation, 1834.

Words and ﬁgures, 1835.
Noscitur a sociis, 1836.
Ejusdcm generis, 1837.
Expressio unius est exclusio alterius, 1838.
Particular phrases construed, 1839.
Particular contracts construed, 1840.

Law and fact, 1841.
BUILDING AND CONSTRUCTION
CONTRACTS
Plans and speciﬁcations, 1842.
Bids, 1843.
Alteration in plans, 1844.
Forfeiture clause for delay, 1845.
Workmanlike manner, 1846.

Measurements, quantities, etc., 1847.
Particular stipulations construed, 1848.
Performance assisted by builder, 1849.
Substantial performance. 1850.
Work to satisfaction of builder, 1851.
Acceptance as in full performance, 1852.
Architect or engineer as umpire, 1853.
Decision of building inspector, 1854.
Abandonment of contract, 1855.
Excuses for non-performance, 1856.
Taking work from contractor, 1857.
Part performance—Recovery, 1858.
Extra work——Recovery, 1859.
Modiﬁcation, 1860.
Completion of work by sureties, 1861.
Delfgcgive material-—Liability of contractor,
6 .

Payment as work progresses. 1863.
Pleading, 1864.

Contracts held not contrary to public policy,
1872.
Contracts in violation of statutes, 1873.
Contracts contrary to administrative or
ders. 1874.
lllegal consideration, 1875.
Leases for illegal purposes, 1876.
Sales for unlawful use, 1877.
Contract collateral to illegal contract, 1878.
Illegality collateral to contract, 1879.
Entire contracts, 1880.
Severable contracts — Partial illegality,
1881.

(‘onﬂict of laws, 1882.
Law at time of contract governs, 1888.
Nature of defence, 1884.
No right of action upon, 1885.
Third parties, 1886.
Estoppel, 1887.
Waiver, 1888.
Ratiﬁcation, 1889.
Presumptions and burden of proof, 1890.
Pleading, 1891.
PARTIES TO ACTIONS
ln genera], 1892.
All parties must join, 1893.
Parties plaintiﬂf—General rule, 1894.
Party in whose name contract made for
another, 1895.
Contracts for beneﬁt of third parties, 1896.
Promise to pay debt of plaintiﬁ, 1897.
Death of joint parties—Survivorship, 1898.
Parties to joint obligation, 1899.
Persons severally liable on same instru
ment, 1900.

Party contracting in representative capac
ity, 1901.
PLE ADING
How alleged, 1902.
Indebtitatus assumpsit, 1903.
As express or implied, 1904.
Implied contracts, 1905.
How much alleged, 1906.
Consideration, 1907.
Want of consideration, 1908.
Failure of consideration. 1909.
Performance, 1910.

Breach, 1911.
Demand, 1912.
Execution, 1913.
Modiﬁed contract. 1914.
Several promises, 1915.

Allcgation of writing, 1916.
Promise to pay money on demand, 1917.
Denial of execution, 1918.

CONTRACTS
Cross-References

See Conﬂict of Laws, 1532; Damages, 2559-2569; Implied or Quasi Contracts; Sales;
Vendor and Purchaser; and other speciﬁc heads.
IN GENERAL

1722. Deﬁn.ition—-A contract is an agreement or promise enforceable b_v
law.‘ It is often deﬁned as “an agreement between two or more parties for
the doing or the not doing of some particular thing.” ” The word “contract”
is applied to so many different things that it is impossible to frame a satisfac
tory deﬁnition.“
1723. What constitutes-—A mere acknowledgment of indebtedness is not
a contract.ll A promise by one party, where there is no correlative undertak
ing or promise by the other party, does not constitute a contract, but is a mere
offer which may be withdrawn at any time before it is accepted or acted upon.12
A mere “understanding” by one party is not a contract.“
1724. Express contracts--Deﬁnition—Contracts are express when their
l('l‘lTlS are stated by the parties, either orally or in writing.“
1725. Bilateral and unilateral contracts distinguished--A bilateral con
tract is one which is to be performed on each side at some future time, while a
unilateral contract is one in which one of the parties performs at the moment
when the other covenants or promises to perform. In other words, a bilateral
contract is executory on both sides, while a unilateral contract is executed on
one side. A bilateral contract becomes unilateral whenever one side of it is
fully performed, the other side remaining to be performed. It is of the essence
of a bilateral contract that its promises constitute the consideration for each
other. In a bilateral contract both parties must be bound at the same time. or
neither is bound. In a unilateral contract the otferee is not bound to perform
at all, nor until performance by him is the otferer bound, but upon performance
by the oiferee the proposal of the offcrcr is converted into a binding promise."
1726. Deﬁniteness and certainty—The terms of a contract must be deﬁnite
and certain, or capable of being made so.18
1727. Entire and severable contracts—Whether a contract is entire or
se\'e1-able depends upon the intention of the parties and is not to be determined
by the application of hard and fast rules. The modern tendency is to construe
a contract as sevcrablc rather than entire, where the intention of the parties is
fairly doubtful." If the part of a contract to be performed by one party cori
~‘ Pollock, Contracts (Williston ’s ed. 1906),
p. 1. See, for a criticism of this deﬁnition,
Markby, Elements of Law, 613.
° Sharpe v. Rogers, 10-207(168).
WHarriman, Contracts (2 ed.), M 3, 610.
11 Alexander V. Thompson, 42-498, 44+
534.

12 Ellsworth v. Southern etc. Co., 31-543,
18¢822.
11' Bardwell v. Witt, 42-.468, 44+983. See
Winslow v. Dakota L. Co., 32-237, 20+145.

HStees v. Bcrgmeier, 91-513, 98+648.
1-1 Langdell, Contracts, § 183; Pollock,
Contracts (Williston's cd. 1906), p. 35;
Ellsworth v. Southern etc. Co., 31-543, 18+
S22; McMillan v. Ames, 33-257, 22+612;
Magoon v. Minn. T. P. 00., 34-434, 26+

combe, 22-339; Griﬂin v. Bristle, 39-450,
40+-323; Stcnsgaard v. Smith, 43-11, 441
669.

10 Sergeant v. Dwyer, 44-309, 46+444;
National P. Assn. v. Prentice, 49-220, 51+
916; Ames v. Aetna Ins. Co., 83-346, 86+

344; Robertson v. Grand Rapids, 96-69,
10~l+715; Hobe v. McGrath, 104-345, 116+
652.
11 Cook v. Finch, 19—407(350); Weber v.

Clark, 24-354; Spear v. Snider, 29-463, 13+
010; Frankoviz v. Smith, 34-403, 406, 26+
225; Handy v. St. Paul ctc. Co., 41-188,
421872; Ennis v. Buckeye P. 00., 44-105,
46+3l4; Bowe v. Minn. M. Co., 44-460,
47+151; Peterson v. Mayer, 46-468, 49+

v. Duhnke, 76-521, 79+533; Lapham v.

245; McGrath v. Cannon, 55-457, 57+15'0;
Uldrickson V. Samrlahl, 92-297, 1004-5;
Frye \'. Mot. Music Co., 96-535, 1044-1149;

Flint, 86-376. 90-'-780.

Todd

235; Horn v. Hanson, 56-43, 57+315; Storch
See Andreas v. H01

v.

Bcttingen.

98-170.

10741049;
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sists of several distinct items, and the price to be paid by the other is appor
tioned to each item to be performed, or is left to be implied by law, the contract
will generally be construed to be severable.“ A contract which can be fulﬁlled
only as a whole, so that failure in any part is failure in the whole, is said to be
entire. A contract of which the performance can be separated, so that failure
in one part affects the parties’ rights as to that part only, is said tobe divisible
or separable.19
1728. Conditions precedent and subsequent—When a right sought to be
asserted under a contract is dependent upon the prior performance of condi
tions precedent, such performance must be shown to entitle a party to enforce
the right.20 Cases are cited below holding conditions precedent,21 or subse
quent.22

1729. Termination by death-—A contract for services of a personal nature
is terminated by the death of the party agreeing to perform the services.“
1730. Validity determined by law at time--The validity of a contract is
governed by the law in force at the time of its execution.“
PARTIES

1731. Contractual capacity-The capacity of infants; *5 insane persons; 2“
married women; 2" and corporations,28 to contract is considered elsewhere.

Mere mental weakness does not incapacitate a person from contracting. It is
sutﬁcient if he has enough mental capacity to understand, to a reasonable ex
tent. the nature and effect of what he is doing.” A person making a contract,
in form and substance, while under mental incapacity, may subsequently, when
rational, so act as to constitute a ratiﬁcation equivalent to an express agreement.

which will be binding upon him, especially if he retains and enjoys the fruit
thereof.“°

1732. Assumed name—A party may contract under an assumed name.al
1733. Strangers-A stranger to a contract is not ordinarily bound by it,"
and cannot sue thereon.“
EXECUTION AND DURATION

1734. Signing—It is not indispensable that all the parties to a contract
should sign it.“ As a general rule a party who signs and delivers an instru
ment is bound by the obligation he therein assumes, though it is not executed
by all the parties for whose signatures it was prepared.“5 The general subject
Langguth v. Burmeister, 101-14, 1l1+653;
Chapman v. Fabian, 104-176, 116+207;

'-'‘f See § 4258.

Johnson v. Fehsefeldt, 106-202, 118+797;

2" Woodcock v. Johnson, 36-217, 30%-894;

Duluth L. Co. v. Hill, 1244-967.
18 McGrath v. Cannon, 55-457, 574-150;
Stanﬂ’ v. Bingenheimer, 94-309, 102+694.
19 Pollock, Contracts (Wi11iston ’s ed.
1906), p. 321.
2° Gjcrncss v. Mathews, 27-320, 7+355.
1'1 Gjerness v. .\1athews, 27-320, 7+355;
State v. Minneapolis. 32-501, 21+722;
Wright v. Wilcox, 52-438, 54+483.

Albrecht v. Albrecht, 44-70, 46+145; Trim

3’ Root \'. Childs, 68-142, 70+1078; Merch

Valley W. Co. v. Boston B. Co., 44-130,
46+239.
33 See § 1892.

ants’ R. Co. v. St. Paul, 77-343, 79+1040.
28 East Norway Lake etc. Church v. Frois
lie, 37-447, 35+260.
24 Olson v. Nelson. 3- :'i3(22).
H See § 4435.
2“ See § 4519.

28 See § 1998.
bo v. Trimho, 47-389, 50+350; Knox v.
Hang, 48-58, 50+-934; Youn v. Lamont, 56

216, 574-478; Young v. Otto, 57-307, 59
199; Graham r. Graham, 84-325, 87+923.
80 Whitcomb r. Hardy, 73-285, 76+29;
Ham v. Potter. 101-439, 112+1015.
31 Scaulan v. Grimmer, 71-351, 74+146.
32 Graves v. Moses, 13-335(307); Napa

8* Magoon v. Minn. T. P. 00., 34-434, 26L

235; Griﬁin v. Bristle, 39-456, 40+523.
35 Naylor v. Stene, 96-57, 1044-685.
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of signing instruments is considered elsewhere.“ A signing by three out of
ﬁve commissioners has been held snflleient.87
1735. Signing without reading—Where one has executed a contract, the
bare fact that he did not read it or know its contents, will not relieve him.as

1736. Delivery—Conditional-—As a general rule delivery is essential to the
execution of a contract in writing.“ A contract may be delivered to become
operative only on the happening of a contingency.‘0 One who executes a con
tract may protect himself from liability thereon by aﬁirmatively showing an
express agreement that there should be no delivery until others executed it.“

1737. Evidence—Suﬂiciency as to execution—Cases are cited below in
volving the suﬁiciency of evidence to prove contracts."
1738. By telephone—A contract may be entered into through a telephone.‘3
1739. Duration—The duration of a contract may be left indeﬁnite, so that
it may be terminated by either party at will.“ A contract between a hospital
and a master for the care of an injured servant has been held not terminable at
the will of the master, while the servant was unﬁt to be discharged or removed

from the hospital.‘5
OFFER AND ACCEPTANCE

1740. In general—A mere offer is not a contract.“ As no contract is com
plete without the mutual assent of the parties, an offer imposes no obligation
until it is accepted, according to its terms.

So long as the offer has been

neither accepted nor rejected, the negotiation remains open. and imposes no ob
ligation upon either party; the one may decline to accept, or the other may
withdraw his offer; and either rejection or withdrawal leaves the matter as if no
offer had ever been made. A proposal to accept, or an acceptance. upon terms
varying from those offered. is a rejection of the offer, and puts an end to the
negotiation, unless the party who made the original offer renews it. or assents
to the modiﬁcation suggested. The other party. having once rejected the offer.
cannot afterwards revive it by tendering an acceptance of it." If the time for
-‘*6 See § 8769.
8'' Hooper v. Webb, 27-485, 8+589.
38 Quimby v. Shearer, 56-534, 581155.

v. Western L. Assn.. 22-233 (resolution of

89 Hill v. Webb, 43-545, 45+1133; Jensen

Sc-haefer, 36-361. 31+690 (acceptance held
not according to offer as to place of deliv

v. Chi. etc. Ry., 37-383. 34+743.
40 See § 3377.
41 Naylor v. Stene, 96-57, 104+685.
42 Jensen v. Chi. etc. Ry., 37-383, 34+743;
In re Hummel, 55-315, 56+1064; Berryhill
v. Carney. 76-319, 79+-170; Hobc v. Mc
Grath, 102-66, 112+1053.
48 See State v. Pricster, 43-373, 45+712;

Barrett

v.

Magner,

105-118.

1174 245;

Peterson v. Rogers, 105-523, 117+1126.

H Ryberg v. Goodnow, 59-413, 611-455;
Newhall v. Journal P. Co.. 105-44. 1171

228. See § 5802.
45 St. Barnabas Hosp ital v. Mpls. I. E.
Co., 68-254, 70+1126.
46 Ellsworth v. Southern etc. Co.. 31-543.
18+822; Cannon River M. Assn. v. Rogers.
42-123, 43+792; Stensgaard v. Smith, 43
11, 4-H669; Graﬁ’ v. Buchanan. 46-254. 48-L

915; Bergmeier v. Eisenmengcr. 59-175.
60+1097.
41 Mpls. etc. Ry. v. Columbus etc. Co., 119
U. S. 149; Beaupre v. Pac. & At]. Tel. Co..
21-155

(offer to buy unacceptcd): Horn

executive committee or board of associa
tion—acceptanco by letter); Langellier v.

ery and payment); Johnson v. Jacobs, 42
168. 44+6 (evidence held not to show an ac
ceptance of an oﬁ‘er to sell); Stensgaard
v. Smith, 43-11, 44+669 (offer of agency

to sell land unacccpted); Union Bank v.
Shea. 57-180, 584985 (oﬁ'er to accept
drafts drawn on offcrer accepted by cash
ing drafts): Amcs v. Smith. 65-304, 67
999; Wcmplc v. Northern D. E. 00..
67-87. (“H478 (neither of two offers ac
cepted); Hayden v. Byron. 78-27. 80+835

(a. letter held an unconditional acceptance
of an offer to sell pcrsonulty); Reid v.

N. W. etc. Co.. 79-369, 82+672 (offer to
purchase goods held not accepted); Han
son v. Nelson. 82-220, 84 +742 (mere silence
held not an acceptance) : King v. Dahl, 82

240, 84+737 (telegram and letter held an
unconditional acceptance); Kileen v. Ken
nedy, 90-414. 97+126 (offer to sell—ac
ccptance varying from offer): Anderson v.

Wis. C. Ry.. 107--296. 120+39 (auction—
bid); Smith v. Independent School Dist,
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acceptance is limited, the limit is absolute. In other words time is of the es
sence.“ If there is no express limitation of time the acceptance must be within
a reasonable time.“ An acceptance need not repeat the terms of the offer.‘0
An offer may be of such a nature as to require a notice of acceptance,In but no
notice of acceptance is necessary when the acceptance consists -of acts."
Whether an offer is accepted is a question for the jury, unless the evidence is
conclusive."8
1741. Withdrawa1—Revocation of offer—As long as a proposed contract
rests in mere negotiation, either party may withdraw.“ An offer may be re
voked at any time before it is accepted.“ Prior to Laws 1899 c. 86, it was held
that an offer under seal was not revocable within the time limited.“
1742. Mutual assent—There can be no contract without the mutual assent
of the -parties. There must be a clear accession on both sides to one and the
same set of terms.“1 The minds of the parties must meet and agree upon the
expressed terms of the contract."8 Assent up to a certain point is not enough,
there must be assent to an agreement.59

A mere “understanding” by one party

is not a contract.“0 The intention of one party, not communicated to the other.
is immaterial.“1
1743. Mistake—If the minds of the parties meet upon the terms of their
agreement, there is a binding contract, though one of them may have been mis
taken as to their legal effect.M
1744. Deﬁniteness of ot¥er—An offer must be suﬁiciently deﬁnite to form
the basis of a contract.“3
1745. Advertisement for bids-—Where a party advertises for bids for work,
etc., he is not bound to award a contract to the lowest bidder.“
ceptance of the bid that creates a contract.“

It is the ac

1746. Prospectus—In order that a prospectus of a proposed publication may
become a part of the contract of a subscriber for the work to be published, it
must appear that the contents of the prospectus were communicated to him, so
that he may be supposed to have been inﬂuenced thereby.“
1747. Quotation of market price—A mere quotation of the market price of
an article is not an offer to sell."
1748. Acceptance by mail or te1egraph—When acceptance of an offer is
made by mail or telegraph the contract is complete when the letter is deposited
108-322, 122+173

(contract for construc

tion of schoolhouse—proposals and accept
1lllCEHB]10€11lcations) .
4'1 Steele v. Bond, 32-14, 18+830; Cannon
River M. Assn. v. Rogers, 42-123, 43+792.
-19 Stone v. Harmon, 31-512, 19+88; Graﬁ

v. Buchanan, 46-254, 48+915; Wemple v.
Northern D. E. Co., 67-87, 69-1478; Mp1s.
etc. Ry. v. Columbus etc. Co., 119 U. S. 149.
5° Hayden v. Byron, 78-27, 80+835.
51Stensgaard v. Smith, 43-11, 44-1669;
Graﬁ’ v. Buchanan, 46-254, 48+-915; Baker
v. Chi. etc. Ry., 91-118, 97+650. See Storch
v. Duhnke, 76-521, 791-533.
52 Union Bank v. Shea, 57-180, 58+985.
58 Cameron v. Booth, 99-513, 108+514.
M Scanlon

v.

Oliver,

42-538,

4441031;

Hill v. Webb, 43-545, 45+1133; Schu
machcr v. Pabst, 78-50, 80+838; Anderson
v. Wis. C. Ry., 107-296, 120+-39.
=5 Stcnsgaard v. Smith, 43-11. 44+669;
Union

Bank

v.

Shea,

57-180.

58+985;

Storch v. Duhnke, 76-521, 79+533; Schu
macher v. Pabst, 78-50, 80+838.
56 McMillan v. Ames, 33-257, 22+612. See
Storch v. Duhnke, 76-521, 79+533.
5" Starkey v. Minneapolis, 19-203(166,
170); Ames v. Smith, 65-304, 67+999;
Wemple v. Northern D. E. Co., 67-87, 69+
478: Schumachcr v. Pabst, 78-50, 80+838;

Reid V. N. W. etc. Co., 79-369, 82+672:
Kileen v. Kennedy, 90-414, 97+126.
'
58 Stong v. Lane, 66-94, 68+765.
59 Scanlon v. Oliver, 42-538, 44+103l;

Mitchell v. Tschida, 71-133. 73+625.
60 Bardwell v. Witt. 42-468, 44+983. See
Winslow v. Dakota L. Co., 32-237, 20+145.

61 Phoenix v. Gardner, 13—430(396).
‘*2 Paine v. Smith, 33-495, 24-1305.
63 Cameron v. Booth, 99-513, 108+514.

“Starkey v. Minneapolis, 19-203(166).
0-'1 See Cameron v. Booth, 99-513, 108+
514.
G6 Tichnor v. Hart, 52-407, 54+369.
"1 Beaupre v. Pac. & At]. Tel. Co., 21-155.
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in the postotﬁce, or the message delivered to the telegraph company. There
after, and before the actual receipt of the letter or telegram, the offer cannot be
revoked."

1749. Contract for a future contract—A contract between two persons.
upon a valid consideration, that they will, at a speciﬁed future time, at the elec
tion of one of them, enter into a particular contract, is binding; and upon the

breach of such a contract the party having the election may recover as damages
what such a contract would have been worth to him. But a contract to make
such a contract in the future as the parties may then agree upon is not binding.
The preliminary contract must express all the material terms of the future con
tract.“
CONSIDERATION

1750. Defmition—()onsideration is often deﬁned as “something which is of
some value in the eye of the law moving from the plaintiff ; it may be some bene
ﬁt to the defendant or some detriment to the plaintiff.” 1° A valuable consid
eration, in the sense of the law, may consist either in some right, interest, proﬁt
or beneﬁt accruing to the one party, or some forbearance, detriment, loss, or re

sponsibility, givcn, suffered or undertaken by the other.71 Consideration
means, not so much that one party is beneﬁted, as that the other suffers detri
ment.72 Indeed, a beneﬁt to the promisor without a detriment to the promisee
is probably not a sufficient consideration in any case. The modern theory of
consideration is based exclusively upon the idea of detriment to the promisee."
Consideration is otherwise deﬁned as “the thing given or done by the promises
in exchange for the promise ;” " or as “any act or forbearance given in ex
change for a promise ;” T‘ or as, “any act or forbearance called for and induced
by the promise ;"' " or as, “somethin done, forborne, or suffered or promised
to be done, forborne, or suffered by t e promisee in respect of the promise.” "
A legal consideration does not necessarily mean a pecuniary gain, and it is not
essential to the validity of a contract that a beneﬁt or gain of such a nature
move to the person assuming an obligation. It is sufficient if any advantage
of beneﬁt result to him, or any detriment or injury to the other party, by his
failure to keep his agreement."
1751. Reason for requiring—The only rational excuse for the requirement
of a consideration is that it affords a practical test for determining whether the
parties intended their agreement to be legally enforceable."
68 Patrick v. Bowman, 149 U. S. 411;
Brauer v. Shaw. 168 Mass. 198; Pollock,

Tl Currie v. Misa. L. R. 10 Exeh. 162;
Heitsch v. Cole, 47-320, 50+235.

Contracts (Williston’s ed. 1906), p. 39.
See Beaupre v. Pac. & Atl. Tel. Co., 21
155.
6' Shepard v. Carpenter, 54-153, 55+906.

T2 I-Ieitsch v. Cole, 47-320, 50+235.
13 Langdull, Contracts, § 64; Pollock, Gon

See Scanlon v. Oliver, 42-538, 44+103l;
Dow v. State Bank, 88-355, 93+121.
‘/0 New York etc. Co. v. Martin, 13-417

(386); Ten Eyck v. Sleeper, 65-413. 67+
1026. See, as applying the general test of
beneﬁt to the promisor or detriment to the
promisee, Brewster v. Leith, 1-56(4l|);
Sharpe v. Rogers, ]2—174(103); Bailey v.
Austrian, 19-535 (465).; Thompson v. Han
son, 28-484, 11-+86; Miehaud v. Mac
Gregor, 61-198, 63+479; Grant v. Duluth

etc. Ry., 61-395. 63+-1026: Turlc \-. h‘ar
gent, 63-211, 65-i349; Ten Eyck v. Sleeper.

65-413, 417, 67+1026; Anderson v. .\'y
strom, 103-168, 114+742.

traets (Williston’s ed. 1906). p. 185; Har

riman, Contracts (2 ed.). § 91; 2 Harv. L.
Rev. 1; 8 Id. 33; 10 Id. 257; 19 [d. 312.
T4
T5
‘"1
17

Langdoll, Contracts, § 45.
Ames, 12 Harv. L. Rev. 531.
liarriman, Contracts (2 ed.). § 91.
Anson, Contracts (Huﬁ'cut’s ed. 1906).

p. 100: Hamcr v. Sidvvay. 124 N. Y. 538.
T8 Albert Lea (‘allege v. Brown, 88-524.

£i3+672.
7" Anson. (‘ontracts (I-Iuﬁ'eut’s ed. 1906),
p. 101; Markby. ldlcments of Law. §§ 626
647. See, for the history of consideration,
Lniigdell, (‘nntracts. § 46; Harriman, Con
tracts (2 c(l.), § 85; Holmes. Common Law,
‘.147; llare. Contracts, 117; 2 Harv. L. Rev.
l. ﬁn,
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1752. Executed contracts—The rule requiring a consideration has no ap
plication to executed contracts.“0
1753. Opti0ns—Unilateral contracts-—In unilateral contracts acceptance
and performance thereunder constitute consideration.‘H If a party has paid a
valuable consideration for an optional contract he may enforce it.“2
1754. Writing-Under Laws 1899 c. 86 § 2 all contracts in writing, express
ing a consideration, signed by the party to be bound, imported a consideration.“3
1755. From whom must move-—A consideration may move from a person
other than the promisee.“
1756. Adequacy—It is unnecessary that a consideration should be adequate.
It is sufficient if it is something which the law regards as of value,85 or of a
nature that may inure to the beneﬁt of the party.“
1757. Moral consideration—A moral duty is not a suﬂicient consideration
for a promise.“7 A promise to pay a pre-existin g obligation not enforceable be
cause within the statute of frauds, or the statute of limitations, or because dis

charged in bankruptcy, is sometimes stated to be an exception to this rule,“ but
improperly.”
1758. Mutual promises--Mutuality of obligation—In bilateral contracts
the mutual and‘ concurrent promises of the parties are a sufficient consideration
for each other."0 A promise is not a sufficient consideration for a promise un
less both parties are presently bound—unless there is mutuality of obligation.’1
R0 Stewart v. Hidden, 13-43(29); Copley
v. Hyland, 46-205, 48+777 ; Potter v.
Holmes, 72-153, 75+591.

Block, 94-138, 102+390; Stauﬂ’ v. Bingen

81Lapham v. Flint, 86-376, 90+780; An

etc. Co., 96-1, 104+-573; Hall v. Parsons,

dreas v. Holcombe, 22-339; Bolles v. Sachs,
37-315, 33+862; Stensgaard v. Smith, 43
1], 44+669; Stout v. Watson, 45-454, 48+
195; McMillan v. Ames, 33-257, 22+6l2.
R’-' Smith v. St. P. & D. Ry., 60-330, 62+
392; Staples v. O’Nea.l, 64-27, 65+1083.

105-96, 117+240.
M Bailey v. Austrian, 19—535(465) (cited
with disapproval in Pollock, Contracts,
Williston’s ed. 1906, p. 197; 9 Cyc. 330;

See Ellsworth v. Southern etc. Co., 31-543,
18+822.

P. etc. Ry., 89-187, 94+5-55; Barnett v.
heimer, 94-309, 102+ 694; Emerson v. Pac.

14 Harv. L. Rev. 150); Starkey v. Minne
apolis, 19—203(166); Tarbox v. Gotzian,
20-139(122);
Bolles v. Carli, 12-113
(62) : Stensgaard v. Smith, 43-11, 44+669.

83 Northern 1. Co. v. Barquist, 93-106,
100+636.

See Ellsworth v. Southern etc. Co., 31-543,

8* Van Eman v. Stanchﬁeld, 10-255(197).

Mpls. M. Co. v. Goodnow, 40-497, 424-356;
Aultman v. Olson, 43-409, 45+852; Beyer
stedt v. Winona M. Co., 49-1, 51+619;
Staples v. O’Neal, 64-27, 65+1083; Potter

85 Thompson v. Hanson, 28-484, 11+86;
Bedford v. Small, 31-1, 16+-452; Mpls. L.
Co. v. McMillan, 79-287, 82+591.
9" Bcdford V. Small, 31-1, 16+452.
1" Mason v. Campbell, 27-54, 6+405; Har

18+822; Bolles v. Sachs, 37-315, 33+862;

v. Holmes, 72-153, 75+591; Swanson v.
Andrus, 83-505, 86+465; Ames v. Aetna Ins. I

riman, Contracts (2 ed.), § 141; Pollock,

Co., 83-346, 86+344; Lapham v. Flint, 86

Contracts (Williston’s ed. 1906), p. 199;

376, 90+780; Stautf v. Bingenheiner,
309, 102+694; Emerson v. Paciﬁc etc.
96-]. 104-+573: Newhall v. Journal P.
105-44, 117+228; Anderson v. Wis. C.

53 L. R. A. 353, n.
58 Mason v. Campbell, 27-54, 6+405;
Rogers v. Stevenson. 16-68(56); Higgins
v. Dale, 28-126, 9+583; 53 L. R. A. 353, n.

89 Langdell, Contracts, §§ 71-73; Harri
man, Contracts (2 ed.), §§ 136, 141.
Paul

etc.

Ry.

v.

Robbins,

23-439;

Schweider v. Lang, 29-254, 13+33; Mpls.
M. Co. v. Goodnow, 40-497, 42+356; Wil
son v. Fairchild, 45-203, 47+642; Forbes
v. Bushnell, 47-402, 50-l-368; Elston
Fieldman, 57-70, 58+830; Hughson

107-296, 120 +39. The rule is general that
in an action at law to recover damages for
the breach of an alleged contract, in all

9° Starkey v. Minneapolis, 19-203(166);
St.

94
Co.,
Co.,
Ry.,.

v.
v.

Hardy, 62-209, 64-+389; McMullan v. Dick
inson Co., 63-405, 65+661, 663; Ames v.

Aetna Ins. Co.. 83-346, 86+344; Bowers v.
Whitney, 88-168. 92+540; Lamprey v. St.

cases the contract must bind both parties.
Neither party should be in a position
where he can hold the other party to the
contract and compel its performance if ad

vantageous to him, and at the same time
be at liberty to avoid the contract on his
part if disadvantageous. In other words,
both parties should be bound, or neither
should be. Schwab v. Baremore, 95-295,

104+10.
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A promise is a good consideration for a promise, and it is so previous to per
formance and without performance. A mere promise to do an act at a future
time is a suﬁicient consideration for an engagement to the party making such
promise. But where the bare promise of the plaintiff is the only consideration
for the promise, it must appear that the promises were made mutually and con
currently. There must be a reciprocity of obligation, so that if the fact of the
promise of one party not being binding on him would leave the other party
without a consideration for his promise, the engagement of that other party is
not obligatory. A promise is not a good consideration for a promise unless
there is an absolute mutuality of engagement, so that each party has the right
at once to hold the other to a positive agreement."2 Want of mutuality simply
means want of consideration.” Mntuality does not mean that the promises
must correspond,‘H or that there must be corresponding remedies. Thus, it is
immaterial that one of the promises is unenforceable, because within the statute
of frauds." An implied promise may be the consideration for another prom
ise.Do It is a controverted question whether a promise, to be a suﬂicient con
sideration, must be such that its performance would or might be a legal detri
ment to the promisor.M It is no objection that a promise is dependent upon
3 condition."
~
\
1759. One contract consideration for another—A written agreement not
showing upon its face mutuality of obligation, or other consideration, may be
supported as a contract by another written contract made at the same time, and
shown to have been a consideration for the former agreement.”
1760. Forbeara.nce—If a person has a right at law his forbearance to insti
tute proceedings to protect or enforce it is a valuable consideration.1 It is not
essential that the right be valid. It is sufficient if it is reasonably and in good
faith believed to be valid.2 The extension of the time of the payment of a debt
is a sufficient consideration for a promise to pay it, either by the debtor or a
third party.3 Itefraining from taking security is a valuable consideration.‘ A
promise to forbear from doing an illegal act is not a sufﬁcient consideration.5
To constitute a mere promise to refrain from doing an act a consideration
suiiicient to support a contract, an advantage must accrue therefrom to the
promisee or a loss or disadvantage be sustained by the promisor.“ A promise
to refrain from doing that which it is legally impossible to do is not a sulﬁ
cient consideration.’
1761. Payment of debt before due—An agreement to pay money on a debt
before it is due is a sufficient consideration.8
M Starkey v. Minneapolis, 19- 203(166)-.
"3 Ellsworth v. Southern etc. Co., 31-543,

18+822; Smith v. St. P. & D. Ry.. 60-330,
'62+392.
M Harriman, Contracts (2 ed.), ,8; 103.
'95 Bowers v. Whitney, 88-168, 92+540.

"6 Amos v. Aetna Ins. Co., 83-346, 86+
344; Mpls. M. Co. v. Goodnow, 40-497, 42+
356; St. Paul etc. Ry. v. Robbins, 23-439.
W Pollock, Contracts
(Williston’s ed.

1906), p. 201.
B8 McMullan v. Dickinson Co., 63-405, 65+
661, 663.
99 Belles v. Sachs, 37-315, 33+862.
1 Brewster v. Lcith, 1-56(40) ; Streeter v.

Smith, 31-52, 164-460; In re Hummel, 55
315, 56+1064; Mpls. Land Co. v. McMillan,
79-287, 82+-591; O’Gara v. Hansing, 88

401, 93+307; First 3. Bank v. Sibley Co.

Bank, 96-456, 105+485; Hall v. Parsons,
105-96, 117-L240.
See Nelson v. Larson,
57-133, 58-.L687; Anderson v. Nystrom, 103

168, 114+742.
'-’See § 1522.
3Lnndberg v. N. W. El. Co., 42-37, 43+
685; Hubbard v. Fletcher, 61-148, 63+612;
Nichols v. Dcdrick, 61-513, 63-+1110; Peter
son v. Russell, 62-220, 64+555; Germania

Bank v. Michaud, 62-459, 65+70; Hooper
v. Pike. 70-84, 72+-829; First S. Bank v.

Sibley ()0. Bank, 96-456, 1054-485.
4
5
6
1

Heitsch v. Colc. 47-320. 50+235.
Davis v. Mcndcnhall, 19—149(113). _
Anderson v. Nystrom. 103-168, 1144-742.
Turle v. Sargent, 63-211, 6-'3+349.

8 Reed v. McGregor, 62-94, 64+88; Schwei
der v. Lang, 29-254, 13+33.
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1762. Deed and agreement to reconvey—Where, as one transaction, A ex

ecutes a deed conveying realty to B and the latter executes an agreement to re
convey, the execution of each is a sufficient consideration to support the other.‘

1763. Satisfaction of debt of another—The satisfaction of the debt of a
third party to the promisee is a suilicient consideration.10
1764. What one is legally bound to do—Doing or promising to do what
one is already legally bound to do, either by the general law or by contract with
the other party, is not a suiﬁcient consideration.11
1765. Pre-existing obligations—A promise to pay a debt which is not en

forceable because within the statute of frauds,12 or because it is barred by the
statute of limitations,13 or because it has been discharged in bankruptcy “ is
based on a sufficient consideration. Such a promise, however, is not contract
ual. It is rather a waiver of a defence. The action must be based on the
Original promise.“ A past indebtedness is suilicient consideration to sustain a
mortgage given to secure it."

1766. Promises of extra compensation—It is the general rule that where
one party to a contract refuses to perform it unless promised some further pay
or beneﬁt than the contract provides, and the promise is made, and such re
fusal and promise are one transaction the promise is without consideration.‘7
The general rule does not apply where the refusal is caused by substantial and
unforeseen difiiculties in the performance; 18 or where it is due to delays caused
by the other party; “ or Where there is a settlement of a bona ﬁde controversy.20
1767. Past consideration—A past consideration, as, for example, a prior
contract, is not a sufficient consideration.21

1768. Discharged debts—A debt which has been voluntarily discharged by
act of the parties is not a consideration for a subsequent promise to pay it.22
Debts discharged by operation of law stand on a different footing."
1769. Recitals of “for value received,” ctc.—The recital “for value re

ceived” in1ports a suﬁicient consideration.“ A recital of consideration in an
instrument is prima facie evidence of a consideration.“
1770. Effect of seal—Prior to Laws 1899 c. 86, it was held that a seal im
ported a consideration; 2“ but for many purposes the actual consideration might
9 Wilson v. Fairchild, 45-203, 47+642.
1° Holm v. Sandberg, 32-427, 21+416; Os
11 Colter v. Greenhagen, 3-126(74); Dav
idson v. Old People ’s M. B. Soc., 39-303,

467. This exception
in the law.
See
(2 ed.), § 119; 12
Cyc. 352.
19 King v. Duluth

39+803; King v. Duluth etc. Ry., 61-482,

1105.

borne v. Doherty, 38-430, 38+111.

63-+1105; First S. Bank v. Schatz, 104-425,
116+917. See Forbes v. Bushnell, 47-402,

is not well established
Harriman, Contracts
Harv. L. Rev. 529; 9
etc. Ry., 61-482, 63+

20 Michaud v. MacGrcgor, 61-198, 63+ 479.
‘-'l Colter v. Gl’eenl1agcn, 3-126(74); Ault

50+3cs; Esch v. White, 76-220, 78+1114;

man v. Kennedy, 33-339. 23+528.

Pollock, Contracts (Williston’s ed. 1906),

22 Mason v. Campbell, 27-54, 6+405; Hig
gins v. Dale, 28-126, 9+583.

p. 204.

11 Rogers v. Stevenson, 16-68(56).

=3 See § 1765.

18 Mason v. Campbell, 27-54, 6+405.

24 Frank v. Irgens, 27-43, 6+380; Osborne

14 Higgins v. Dale, 28-126, 9+583.
16 Langdell, Contracts, §§ 71-73; Harri
man, Contracts (2 ed.), §§ 136, 141.

1° Gaertner v. Western E]. Co., 104-467,
1]6+945.
1'' King v. Duluth etc. Ry., 61-482, 63+
1105 (disapproving Bryant v. Lord, 19-396
(342). Sec Grant v. Duluth etc. Ry., 61
395, 63+1026.
15 Michaud v. MacGregor, 61-198, 63+
479; King v. Duluth etc. Ry., 61-482, 63+
l105; Osborne v. O’Reilly, 42 N. J. Eq.

v.

Baker,

34>-307,

25+606;

Eimquist

v.

Markoe, 39-494, 40-+825; Osborne v. Gu1lik
son, 64--218, 66+965. See Mendenhall v.
Duluth D. G. Co., 72-312, 75+232.
25 Fitzgerald v. English, 73-266, 76+27.
2° Rose

v.

Roberts,

9-119(109,

113);

Crone v. Braun, 23-239 ; McMillan v. Ames,
33-257, 22+612; Erickson v. Brandt, 53-10,
55 v62; Jefferson v. Asch, 53-446, 55+604;

Hale v. Dressen, 73-277, 76+31. See Sharpe
v. Rogers, 12—174(103, 112).
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be inquired into without reference to the seal.’7 Where a sealed contract ex
presses a consideration the seal does not import a different consideration.”
1771. In equity--Equity requires an actual consideration for executory

agreements.

It will not extend its remedies to gratuitous promises, even

though they are under seal.”

1772. Held to have a suﬁicient consideration-—A renewal of a note at a
lower rate of interest, the obligor agreeing to forego the right to pay the note at
any time; 3° a note given to a charitable educational institution, the institution

having incurred liabilities in reliance thereon; ‘“ a contract to convey realty, it
being a substitute for prior contracts, the vendee agreeing to waive his claims
to damages growing out of the original contracts and to pay for an appraisal of
the lands; *2 a promise of a grantee to pay for a deed. the deed being without
covenants of warranty and the grantor having no title ; 33 a contract relating to
the refundmcnt of money by a ticket seller, the ticket being rejected by the car

rier ; 3‘ an agreement by a warehouseman to keep property stored with him in
sured; 3"‘ a promise to pay a building contractor for extra expense in removing
stone from certain lots, the parties not knowing of the existence of the stone at

the time of the original contract; 3° a promise of A to pay B extra compensation
if he would perform his contract with C to do certain work which C was under
contract with A to do;M a contract of a surety of a defaulting contractor for
the completion of a job; 3“ a note given in extension of another note; 3“ a prom
ise of a partner to pay a note out of partnership funds turned over to him by
his partner; ‘° a promise of a husband and wife not to engage in business in a

village, the consideration being the sale of certain property by the wife to the
promisee; “ the indorsement of a note. the consideration being a verbal promise
to pay the debt of another; “ a promise to a debtor to pay his debt to another.
the consideration being the transfer of a business; ““ a note given to satisfy the
debt of a third party to the payee; “ a deed and an agreement to reconvey ; “'
an agreement to accept less rent than stipulated for in a lease; “ a promise by
an owner to an adjoining owner to pay for the use of a shed and driveway which
was partly on the land of each owner; “ an agreement for the extension of a
mortgage, the mortgagor undertaking to perfect his title and give a new mort
gage;“ a note given to a bank for its stock; " a note given for corporate
stock; ”° an agreement for a commission for the sale of realty; ‘" a guaranty of
a past due note, the consideration being the extension of the time of payment

of the note; *2 an agreement after separation between a husband and wife for
2'' Lamprey v. Lamprcy, 29-151, 12+514;
Fitzgerald v. English, 73-266, 76+27; An-

"“ .\lellenr_v v. llrown. 66-123, 65%-847.
'4" llubhard v. l“letel|er. 61-148. 63+612.

dorson v. Lee, 73-397, 76+24; Hale v. Dres~
Ben, 73-277, 76+3l.
'39 Storch V. Dubnke, 76-521, 79+533.

W Black v. ()ll\‘H, so-396, 8.'l+386.
41l(ronselin:il>el v. hrunschnabe], 87-230,
tl1+t~£l2.

W Lamprey v. Lamprey, 29-151, 12+514;
Hale v. Drcsscn, 73-277, 76+31; Storch v.
Duhnke, 76-521, 79+533.

4‘-' Rogers v. Stevenson. 16-68(56).
48 Goetz v. Foos, 14—265(196).
H llolm \'. Sandherg. 32-427, 21+416; Os

3° Simpson v. Evans, 44-419, 46+9(l8.

31 Albert Lea College v. Brown, S8-524,
93+672.
82 Lamprey v. St. P. & C. Ry., 89-187. 94+
555.
83 Washington L. Ins. Co. v. Marshall, 56

250, 57+658; Mitchell v. Chisholm, 57-145,
58+873.
1“ Elston v. Fieldman. 57-70, 5R+B30.

8-5 Keller v. Smith, 59-203, 60+1102.
36 Michaud v. MaeGregor, 61-198, 63+479.
37 Grant v. Duluth etc. Ry., 61-395, 63+

1026.

borne v. Dohert_v, .'ls'-430, 38+111.
"1 \\’ils0n v. Fnirchilil. 45-203, 47+6~12.

"3 Ten Eyck v. Sleeper, 65-413, 67+1026.
47 Fish v. Dunn. 59 99, 60lS43.
45 .\lcKinnon v. Palen. 62-188. 64+387.

W Atwater v. Strombcrg. 75-277, 77l-963;
Atwater v. Smith, 73-507, 76+253.

-'-0 \\'_vatt \'. Jackson. 55-87. 56+578.
M Forbes v Bushnell, 47-402. 50+368.
-'-2 'ichols v. Dedrick, 61-513, 63+1110;
Peterson \'. Russell, 62-220. 64+555.
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her separate support; 53 a promise by a holder of a note to release a surety on
the note if tl1e latter would refrain from taking security from his principal; ‘“
a pro1nise to save sureties harmless if they would remain on an appeal bond; “
a promise to pay the note of a decedent if the holder would refrain from ﬁling
a claim against the estate; "'° a release of a claim for damages for personal in
jury in return for a promise of future employment; ‘'7 an extension of a privi
lege.in a note to secure its cancelation, acted upon by the maker within the time
extended; 5“ the obligation of a surety to a note; 5“ a promise to pay a debt
after composition with creditors; °° a promise to pay the debt of another; ‘“ a
note given for a book account, the extension of the credit being a snﬁicient con
sideration; “ a deed of land, the consideration being a contract for farming the
land; 63 a unilateral contract under seal, oﬂering to convey land under certain
conditions; ‘“ a deed of land, the consideration being improvements made on
the land ; ““ a waiver of protest and notice on a note after maturity; °° a note
of a married woman for a debt of her husband given to induce a creditor to re-'
frain from bringing an action against the husband;'" a contract to insure
cargoes for a season; "8 the note of a wife for her hnsband’s debt, the creditor
surrendering the husband’s past due paper and further time for payment being
obtained; ““ a contract for the removal of rock in connection with the construc

tion of a bridge; 7° a promise by a mortgagee to pay oﬁ a second mortgage if
I the mortgagor would surrender the property to him; " an assignment to secure
a pre-existing debt; “ a note, the consideration being certain letters patent; "
a note given to secure the surrender of an entry on public lands; “ a note given

as a substitute for another note; " a note, the money given for the note coming
into the hands of the maker; 7“ a note given to free land from an incum
brance; " a note given by an alleged trespasser to the claimant of land for trees
cut from the land ; 78 a note given for money not belonging to the payee; " a
bond against mechanic’s liens given in consideration of a promise to pay money
before due; 8° a guaranty in a lease; ‘*1 a guaranty of a note; 8’ a transfer of cer
tiﬁcates of deposit ; 5’ a promise to pay for the transfer and relinquishment of a
homestead claim ; 8‘ a note given for the price on a contract to convey realty; 8“
an agreement to purchase improvements and posscssory rights in public
lands; “ a promise to pay money for the discharge by the promises of a person
in his employ ; 8" the relinquishment of a timber-culture claim ; 8” an agreement
to pay a note and mortgage held by a third person; °° a chattel mortgage given
for a pre-existing debt; M a promise to convey land in consideration of the dis
58 Roll v. Roll, 51-353, 53+716.
5-! Heitsch v. Co‘e, 47-320, 50+235.
55 Each v. White, 76-220, 78+1114.
M In re Hummel, 55-315, 56+1064. See
Nelson v. Larson, 57-133, 58+687.
8'! Smith v. St. P. 8: D. Ry., 60-330, 62+
. 392.
58 Stout v. Watson, 45-454, 48+195.

-W Bowen v. Thwing, 56-177, 57+468.
6° Higgins v. Dale, 28-126, 9+583.
61 Yale v. Edgerton, 14-194(144).
'12 Lundberg v. N. W. E]. Co., 42-37, 43+ '
685.
'33 Somerdorf v. Schliep, 43-150, 44+1084.

‘H Pulliam v. Adamson, 43-511, 45+1132.

'12 Bradley v. Thorne, 67-281, 69+909.
"5 Owsley v. Greenwood, 18-429(386).
74 Thompson v. Hanson, 28-484, 11+86.

75 Egan v. Fuller. 35-515, 29+313.
'16 Gotzian v. Steinkarnp, 53-462, 55+602.

17 Morrison v. Morse, 75-126, 77+561.
‘"1 N. P. Ry. v. Holmes, 88-389, 93+606.
"1 Cooper v. Hayward, 67-92, 691-638.

9° Reed v. McGregor, 62-94, 64+88.
81 Highland v. Dresser, 35-345, 29+55.
*2 Osborne v. Gullikson, 64-218, 66+965.
53 Sather v. Sexton, 93-480, 101+654.

H Lindersmith v. Schwiso, 17-26(10).

6* McMillan v. Ames, 33-257, 22+612.

"5 Lough v. Bragg, 18—121(106).

"5 Schaps v. Lehner, 54-208, 55+911.

" Bedford v. Small, 31-1, 16+452.

6° Lockwood v. Bock, 50-142. 52+391.
“T O’Gara v. Hansing, 88-401, 93+307.

8'!
88
8"
"9

"8 Ames v. Aetna Ins. Co., 83-346, 861-344.

W Osborne v. Doherty, 38-430, 38+111.
1? St. Anthony Falls etc. Co. v. King, 23
6.

In re Cater, 33-529, 24+197.
Palmer v. March, 34-127, 24+374.
Lahmers v. Schmidt, 35-434, 29+169.
Close v. Hodges, 44-204, 46+335; Ber

lin M. Works v. Security '1‘. Co., 60-161,
61-1131.
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missal of pending actions; ‘" a sale of a patent right; "2 a subscription for cor
porate stock; " an agreement between an assignee of an executory contract and
the other party to the contract whereby each promised to perform for the bene
ﬁt of the other; ‘“ a premium paid for admission into a partnership;'’‘ a log
ging contract; "'1 a promise by a mortgagee to pay a second mortgage; ‘" a con

tract changing a tenancy at will to one for a ﬁxed term; “ an assignment for
the beneﬁt of creditors; " an accommodation note; ‘ a contract of a carrier; ’

a security for a debt; 8 an indorsement on a note;‘ a modiﬁcation of a con
tract; 5 an antenuptial contract; “ a chattel mortgage to secure a past indebted
ness ; " a promise not to bring suit on a note for a certain time; 8 a contract for
the surrender and purchase of a claim to public lands;‘‘ a license to sell a

patented article; 1° a sale of the good will of a business; 11 a promise to pay
a commission on the sale of land.12
1773. Held not to have a suﬂ-icient consideration—A renewal of notes,
the new notes including unauthorized interest; 1’ the note of an administrator
given for a debt of his testator; “ an agreement to convey realty, the considera
tion being a promise to withdraw certain objections to the location of scrip; 1‘
an agreement for the temporary possession of personalty by a claimant, until
his claim could be determined; “‘ an agreement for a re-purchase of land by a

defaulting vendee;17 a promise not to enforce certain notes; "3 a promise to
pay the debt of a decedent; 1” a parol promise by one in possession of land to
pay rent to one out of possession, who had neither title or right of possession; '°
a promise made as a consideration of reinstatement in a mutual benefit so
ciety ; “ a promise to pay a debt extinguished by the voluntary act of the par
ties; " a covenant to convey realty; 2‘ an instrument in the nature of a will; “

a note given for a policy of insurance which the company had no authority to
issue; 2“ a promise by a telegraph operator to forward a message; 2*‘ an agree
ment by a vendee of personalty to pay the seller for the use of the property and
to deliver it to him on demand, the sale being absolute; “ a subscription in aid
of the construction of a hotel; 28 a note given as security for a non-existent
debt; 2'’ a note, the consideration being a void sale of logs; ‘° a note given as
91 Slingerland v. Slingerland, 46-100, 48+
605.
M Van Norman v. Barbeau, 54-388, 55+

1112.
'->3 Wood v. Robbins, 56-48, 57+317; St.

Paul etc. By. v. Robbins, 23-439.
M Hughson v. Hardy, 62-209, 64+389.
95 (forcoran v. Sumption, 79-108, 81+761.
96 Porteous v. Com. L. Co., 80-234, 83+143.
W Pulliam v. Adamson, 43-511, 45+1132.

"3 Engels v. Mitchell, 30-122, 14+510.
> 99 Truitt v. Caldwell, 3-364(257).
1First Nat. Bank v. Lang, 94-261, 102+

700.
2 Hutchinson v. Chi. etc. Ry., 37-524, 35+
433.
5 Am. L. & '1‘. Co. v. Billings, 58-187, 59+

998.
4 Mpls. T. Co. v. Clark, 47-108, 49+3S6.

5 Thompson v. Thompson, 78-379, 8l+20-1,
543.
°Appleby v. Appleby, 100-408, 11l+305.
7Gaertner v. Western El. Co., 104-467,

116+945.
5 Hall v. Parsons, 105-96, 1l7+240.

£'Lindcrsmitl1 v. Schwiso. 17-26(10).

10 Wilson v. Hentges, 26-288, 3+338.
H Southworth v. Davidson, 106-119, 118+
363.
12 Larson v. Hortman, 108-287, 121+900.

13 Simpson v. Evans, 44-419, 46+908.
H Germania Bank v. Michaud, 62-459, 65+
70.
l-'- Sharpe v. Rogers, 12-174(103).

I" Smith v. Force, 31-119. 16+’/'04.
I7 Fife v. Blake, 38-426, 38+202.
I8 Bardwell v. Witt, 42-468, 44+983.
1" Nelson v. Larson, 57-133, 58+687.

'-’" Clary v. O’Shea. 72-105, 75+115.
'-'1 Davidson v. Old People ’s M. B. Soc.,
39-303, 39 l 803.
22 Mason v. Campbell, 27-54, 64-405.
23 Lamprey v. Lamprcy, 29-151, 12+514.
'-'4 Fitzgerald v. English, 73-266, 76+-27.

'55 Rochester Ins. Co. v. Martin, 13-59(54).
26 Abbott v. W. U. Tel. Co., 86-44,
90+] .
21 Domestic S. M. Co. v. Anderson, 23-57.

25 Culver v. Banning, 19-303(260).
29 Dunning v. Pond, 5—302(238).
30 State of Wis. v. Torinus, 24-332.
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security for a past due note of the son of the maker; 3‘ a promise to pay a note
of the promisor;‘*2 a note given by a third party, without any consideration
personal to himself, to a creditor as collateral security for the mere naked debt
of another, without any circumstance of advantage to the debtor or disadvan
tage to the creditor; ""“ a note given for premiums in a mutual insurance com
pany; 3‘ a note given in settlement of a balance of an account mistakenly sup
posed to exist in favor of the payee; 3“ an agreement that a note should not be
paid for a certain time after its maturity; 3“ an agreement to pay a note at a
particular place; 3’ a contract to render services where there is no correspond

ing obligation to receive them; 38 a promise to drain land so that it would sus
tain a building which the promisee was bound to build irrespective of the condi
tion of the soil; ” a composition with creditors; “’ a promise by a lessor to ac
cept less rent than stipulated in the lease; “ a promise of a broker not to charge
a commission; '2 a release of a guarantor on a note; “ an accord and satisfac

tion ; “ a promise to pay a sum of money for a tort; *5 a contract of a carrier
exempting from common-law liability; 4° a promise to secure the discharge of
a lie pendens and to convey land; ‘T a promise to pay a debt of another; “ a

promise to extend the time for the payment of a note; “’ a note given for a
license to sell an article under a void patent; 5° a formal waiver of a lien.“1
MODTFICATION A ND S1.‘ BS'l.‘ITU'l‘ION

1774. Written contract—Modiﬁcation by parol—A written contract, not
within the statute of frauds, may be modiﬁed by a subsequent oral agreement."
1775. Sealed contract—Prior to Laws 1899 c. 86, it was held that an oral
modiﬁcation of a sealed contract was valid, if executed, or if it had been acted

upon so that the party could not be placed in statu quo.”

Since Laws 1899

c. 86 a sealed contract may of course be modiﬁed as if unsealed.

1776. Consideration—A modiﬁcation of a contract requires a considera
tion.M
1777. Burden of proof—The party who asserts a modiﬁcation of a written

contract by the course of business between the parties thereto must bear the bur
den of showing that the minds of the parties met upon a modiﬁcation deﬁnite
in terms.

That burden is not borne by proof of ambiguous transactions from

which one party might infer that the original contract was still in force and the
other that it had been changed. In such a case no mutual agreement would
result.“
1" Security Bank v. Bell, 32-409, 21+470.
3'1 Aultmau v. Olson, 43-409, 45+852.
*3 Turle v. Sargent, 63-211, 65+349.
=4 Bankers’ Ace. Ins. (*0. v. Rogers, 73-12,
75+74T.

#5 Wildermann v. Donnelly, 86-184, 90+
366.
Bu‘ltlﬁchaud v. Lagarde, 4-43(21).
B1 Colter v. Greenhagen, 3-126(74).
88 Starkey v. Minneapolis, 19-203(166).

546; Southard v. Mp1s. etc. Ry., 60-382,
62+442.

" Joslyn v. Schwend, 89-71, 93+705.
*8 Johnson v. Rumsey, 28-531, 11+69.
4° First S. Bank v. Schatz, 104-425, 116+
917.
50 Wilson v. Hentges, 26- 288, 3+338.

'

M Abbott v. Nash, 35-451, 29+65.
5'-’ Hewitt v. Brown, 21-163; Van Sant-'
voord v. Smith, 79-316, 82+642 ; Youngberg

#9 Stees v. Leonard, 20-494(448).
40 Sage v. Valentine, 23-102.

v. Larnberton, 91-100, 97+571.

41 Wharton v. Anderson, 28-301, 9+860.

Clay v. Gluck, 41-193, 42+875.
M Bryant v. Lord, 19-396(342); Little v.

41 Little v. Rees, 34-277, 26+7.
43 Hale v. Dressen, 76-183, 78+1045.
44 Ness v. Minn. & Colo. Co., 87-413, 92+
333.
*5 Steiuhart v. Pitcher, 20—102(86).

4° Wehmann v. Mpls. etc. Ry., 58-22, 59+

53 Siebcrt v. Leonard, 17—433(410); Mc

Rees, 34-277, 26+7. See Michaud v. Mac
Gregor, 61-198, 634-479; King v. Duluth
etc. Ry., 61-482, 63+l105.
55 N. W. etc. Co. v. Conn. etc. Co., 105

483, 117+825.

'
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1778. Substitution of written for oral c0ntract—A written contract may
be substituted for a prior oral contract which has been partly performed, and
when this is done the oral contract is merged in the written contract.“
PERFORMAN€E

1779. Deﬁnition——Performance of a contract is such a thorough fulﬁlment
of its duties as puts an end to its obligations by leaving nothing more to be
done.“7

1780. By whom—A contract to do ordinary work, as ﬂoating, driving and
sorting logs, does not call for personal performance.58 The contract of a
clergyman with his society is personal.“B
1781. What c0nstitutcs—Substant.ia1-—It is the general rule that a sub
stantial compliance with the terms of a contract is suﬁicient." In commercial
contracts a strict performance is required.“1 And so of contracts under which
municipal bonds are issued in aid of a railway." The doctrine of “substantial
performance” is most frequently applied to building contracts.” In all cases
a party is entitled to receive essentially what be contracted for.“
1782. Suﬁ-iciency—Cases are cited below involving the suﬂiciency of per
formance in particular instances.“
1783. To satisfaction of other party—It is permissible for the parties to
stipulate that performance shall be to the satisfaction of one of the parties.“
When a party has substantially complied with the terms of a contract, which he
is to perform’ to the satisfaction or approval of the other party, whereby the
property of the latter has been materially beneﬁted, the improvements and bene
ﬁts being of such a character that they must necessarily be appropriated and
retained by the party for whom they are made, the contractor is entitled to re
cover upon his coiitract.“7
1784. Gratuitous assistance—-Gratuitous assistance im-identally rendered
by the party for whom work is to be done under a contract, which renders it
unnecessary for the other party to incur certain expense and to perform certain
labor, does not constitute a breach of the contract, or compel the party perform
ing to resort to a11 action for damages, or deprive him of his right to recover
for the entire contract price."
1785. Time—General rules—In the absence of a stipulation as to the time
of performance a contract must be performed within a reasonable time."
56 Pearce v. McGowan, 35-507, 29+176;
Blondel v. Le Vesconte, 41-35, 42+544;

Cable v. Foley, 45-421, 47+1135.
ST McGuire v. Neils, 97-293, 107+13O.
5* Id.
59 East Norway Lake etc. Church v. Frois

lie, 37-447, 35#260.
no Leeds v. Little, 42-414, 419, 44+309;
Madden v. Oestrich, 46-538, 491-301; Main
v. Oien, 47-89. 49+-523; Potter v. Barton,

86-288, 90+529; Holt v. Sims, 94-157, 102+
386.
"1 Norrington v. Wright, 115 U. S. 188.
"2 Birch Cooley v. First Nat. Bank, 86
385, 90+789.
"3 See § 1850.

04 Winona v. Minn. Ry. Const. Co., 27
415, 6+795, 8+14S. See § 1850.
'5 Beede v. Proehl, 34497, 27+191 (note
payable in merchandise—readiness to per
1’orm—unnecessary

to

seggregate

goods

from stock) ; Walker v. Crosby, 38-34, 35+

475 (contract to pay a judgment) ; Orme v.
hlackubin, 53-412, 551-560 (contract “to at
once proceed to procure, and use all rea
sonable efforts to procure” a release of an
interest in realty); McGuire v. Neils, 97
293, ]0T+130 (contract to ﬂoat, drive, and

sort logs); Phillips v. Menomonie H. B.
Co., 109-55, 122+874.
"6 Butler v. Winona M. Co., 28-205, 9+

697; O’Dea v. Winona. 41-424, 43+97;
Frary v. Am. R. Co., 52-264, 53+1156; M8
gee v. Scott. 78~11. 80+78l. See Olson v.
Nonenmachcr, 63-425, ti5+642; 20 Harv. L.
Rev. 558.

"7 O’Dca v. Winona, 41424, 43+97.
68 McGuire v. Neils, 97-293, 107+130.
B9 Whalon v. Aldrich, 8-346(305) ; Palmer

v. Breen, 34-39, 2-H322; Liljengren v.
Mead, 42-420, 4-H306; Lynch v. Kampff,
69-448, 'i'2+455; Am. R. Co. v. Am. D. S.
Co., 107-140. 119+7s3.

CONTRA OTS

389

What is a reasonable time is a question for the jury, unless the evidence is con
elusive.Tu A promise to pay money, no time being expressed, is deemed in law
a promise to pay on demand.71 A contract, stipulating for payment within a
reasonable time, has been construed.T2

1786. Time of the essence—In mercantile contracts time is of the essence."
In equity time is not generally of the essence,“ but it may be made so by express
agreement."‘ It is of the essence where an option to purchase is given for a
limited time,“ or where a subscription is made upon a limitation of time.H
Where time is made of the essence as to both parties, and one performs within
the time, he may require performance of the other after the time.78 Parol evi
dence is inadmissible to prove a contemporaneous oral agreement that time
should be of the essence of a vn-itten agreement, but it is admissible to prove the
circumstances for the purpose of showing that time was impliedly essential
Delay
excused—A
delay in performance caused by the other party is I
or 1787.
what was
a reasonable
time.79
excused."°

Delay in performance is excused if the other party allows perform

ance to go on without objection after the time limited.81

1788. Place of performance—Where a contract is silent as to the place of
performance, it will be presumed that it is to be performed where made.82
1789. Impossibi1ity—If a party contracts absolutely to do a thing which is
not impossible or unlawful, he is bound to do it, unless prevented by an act of

God, the law, or the other party to the contract." There is a tendency to break
away from this harsh rule of the common law in cases where the conditions have
so materially changed, in an unforeseeable way, between the time of contract
ing and the time of performance, that justice requires that performance should
be excused.“ It is an established rule of law that, where a person creates a
charge or obligation upon himself by express contract, he will not be permitted
to excuse himself therefrom by pleading an act of God rendering performance
impracticable; but it is equally as well settled that where a contract is entered
into, of a continuing character, or to be performed at a future time, dependent
upon the continued existence of a particular person or thing, or the continuing
ability of the obligor to perform, subsequent death, destruction, or disability
will excuse the obligor from compliance with the terms of the contract. A con
7° Palmer v. Breen, 34-39, 24+322.
T1 Chamberlain v. Tiner, 31-371, 18+97.
See Ganser v. Fireman ’s etc. Co., 34-372,
25+943.
'1"-’ Bell v. Mendenhall, 78-57, 80+843.

gren v. Mead, 42-420, 44+306; Am. B. CO.
v. Am. D. S. Co., 107-140, 1l9+783.
80 Am. G. Co. v. Mpls. etc. Ry., 44-93, 46+
H3; Davis v. Crookston etc. 00., 57-402,
594482; Chicago B. & 1. Co. v. Olson, 80

11lNorrington v. Wright, 115 U. S. 188;

533, 83+461.

Cleveland etc. Co. v. Rhodes, 121 U. S. 255;

Bowes v. Shand, 2 App. Cas. 455; Leiferts
v. Weld, 167 Mass. 531; Cowley v. David
son, 13-92(86) (contract to transport and
deliver wheat).

B1 Fowlds v. Evans, 52-551, 54+?-13.
Merchant v. Howell, 53-295, 55+131.

See

R2 Clement v. Willctt, 105-267, 117+491.

53 Cowley v. Davidson, 13-92(86) (con
tract to transport. whea.t—low water in

1* Gill v. Bradley, 21-15; Austin v. Wacks,

river no excuse); Stees v. Leonard, 20

30-335, 15+409.
'5 Steele v. Bond, 32-14, 18+830; Grant

494(448) (contract to build house-latent
defect in soil no excuse); Paine v. Sher
wood, 21-225 (contract to furnish timber—
impossibility of securing timber no ex
cuse); Nash v. St. Paul, 23-132 (contract
for grading—uncxpected rock no excuse);
Anderson v. May, 50-280. 52+530 (contract
to raise and deliver beans—unexpected
early frosts no excuse).
8* 12 Harv. L. Rev. 501; 15 Id. 63, 418;

v. Munch, 54-111, 55+902; Cheney v. Libby,
134 U. S. 68; Waterman v. Banks, 144
U. S. 394.
16 Steele v. Bond, 32-14, 18+830; Cannon
River M. Assn. v. Rogers, 42-123, 43+792.
YT Bohn v. Lewis. 45-164, 47+652.
‘'8 Robbins v. Morgan, 56-304. 57+799.
19 Austin

v.

Wacks,

30-335,

15+409;

Stone v. Harmon. 31-512, 19+88; Li1jen

18 Id. 384; 19 id. 462; 1 Columbia L. Rev.

529.
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dition is implied that if the performance becomes impossible, from the death
of the person, or by the perishing of the thing, performance of the contract is
excused, and this implication arises in spite of the unqualiﬁed character of the
promissory words.“5
1790. Prevented by other party—Performance is excused when it is pre
vented or rendered impossible by the other party.“
1791. Excused by breach—As a general rule a breach of a contract by one
party excuses performance by the other.“
1792. Part performance—Acceptance—Waiver—A full performance may
be waived where a part performance is accepted as a full performance without
objection.88 A recovery may sometimes be had for a part performance on a
quantum meruit." \Vhere a contract is entire, and one party, not in default,
is willing to complete its performance, the other party, who abandons the con
tract or refuses or neglects to perform it without excuse, cannot recover on the
contract, or on a quantum meruit the value of the labor which he has expended
in its part performance.”
1793. Partial performanc&—Recovery—To entitle a party to recover for
part performance or for performance in a different way from that contracted
for. his contract remaining open and unperformed, the circumstances must be
such that a new contract may be implied from the conduct of the parties to pay
a compensation for the partial or substituted performance. 'l‘he acceptance
of the beneﬁt of a partial performance, or of performance in a way different
from that contracted for, where the party has the option of returning or reject
ing the consideration performed, will usually be sufﬁcient to'imply a promise
to pay a compensation commensurate with the beneﬁt accepted. But the mere
fact that a part performance has been beneﬁcial is not enough to render the

party beneﬁted liable to pay for the advantage. It must appear that he has
taken the beneﬁt under circumstances suﬁ‘icient to raise an implied promise to
pay for the work done, notwithstanding the non-performance of the special
contract.“ Though conditions precedent must be performed, and a partial
performance is not sufﬁcient, yet when a contract has been performed in a sub
stantial part, and the other party has voluntarily accepted and received the
beneﬁt of the part performance, knowing that the contract was not being fully
performed, the latter may thereby be precluded from relying upon the perform
ance of the residue as a condition precedent to his liability to pay for what
he has received, and may be compelled to rely upon his claim for damages in
respect of the defective performance." Of course, if full performance is pre
vented by the other party, a recovery may be had for partial performance.” In
the case of severable contracts a party may recover for a partial performance.‘H
1794. Stopping-—A party to an executory contract may stop performance
on the other side by an explicit direction to that effect, but if he does so, he sub
jects himself to an immediate right of action for damages.‘)5
55 Dow v. State Bank, 88-355. 93+121.

-Q9 See §§ 1793, 1355, 4304. 10369.

M Dodge v. Rogers. 9-—223(209); Siebert

"0 Mapes

v. Leonard, 17—433(410); Glaapie v. G]as-

(264);

sow, 28-158, 9+699; Douglas v. Leighton.

118+797.

53-176, 54+-1053; Newton v. Highland I.

Co., 62-436, 6-H1146.
ll‘! Wasser v. Western L. S. Co., 97-460,
]07+160. See Rea. v. Algren, 104-316, 116+
580.

85 See Sykes v. St. Cloud. 60-442. 624-613;
Swank v. Barnum, 63--HT, 65+T22; Lynch
v. Kampﬁ’, 69-4-L8, 72+-155.

v.

Olmsted

Johnson

v.

County.

l-‘ehsefoldt.

11-36?
106-202.

91 Elliott v. Caldwell, 43-357, 45+8-15.

"2 Qykcs v. St. Cloud, 60-442, 62+613.
‘M See Tantholt v. Ness. 35—.370, 29+49.
"4 McGrath v. Cannon, 55-457, 57+150:
Spear v. Snider. 29-463. l3+9l0.

9-'> See § 1799.
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1795. Option to discharge in money or 1and—Where a party to a con
tract has an option to discharge it in land or money, and he does not exercise
his option to discharge it in land, it becomes a money demand.”
1796. Law and fact—\Vhcther a contract has been performed is a question
for the jury, unless the evidence is conclusive.M
1797. Penalties for non-performance—Contracts frequently prescribe pen
altics for non-performance.D8 Equity will sometimes grant relief from such
penalties.”
BREACH

1798. Modes—-A breach of contract occurs when a party thereto renounces
his liability under it, or by his own act makes it impossible that he should per
form his obligations under it, or totally or partially fails to perform such obliga
tions.1

1799. Repudiation-Anticipatory breach—Disabling one's se1f—The
parties to an executory contract have a right to have the contractual relation
maintained up to the time of performance, as well as to a performance when
due. A violation of this right is called an “anticipatory breach” of contract.’
It occurs when a party voluntarily disables himself from performing or abso
lutely repudiates the contract. One who voluntarily disables himself from pen
forming becomes at once liable for damages.3 So, when a party repudiates an
executory contract, other than for the payment of money, the other party is
absolved from performance on his part, and may either at once sue for dam
ages, or wait until the time of performance.‘ The rule is otherwise in the case
of a contract to pay a stated sum of money on a future day.‘ But if the prom
isor also agrees to give a note as evidence of his agreement, and refuses to do so,
the promisee may sue at once, and recover as damages the full amount.‘
Where a contract is executory, one party has the power to stop performance on

the other side by an explicit direction to that effect, subjecting himself to such
damages as will compensate the other party for being stopped in the perform
ance of his part at that stage in the execution of the compact. The party thus
forbidden to proceed cannot afterwards go on, complete the contract, and re
cover the contract price, as such; his only remedy being for damages for breach
of contract.1 It has been said that the renunciation of a contract requires both
intention to abandon it and external action so to do.8 A party desiring to
treat a renunciation of an executory contract as a breach must elect to do so
within a reasonable time.’
M Fitzhngh v. Harrison, 75-481, 487, 78+

4Roehm v. Horst, 178 U. S. 1;

In re

Neﬁ’. 157 Fed. 57 (claim provable in bank

95.

91 Dodge v. Rogers, 9-223(209); Potter
v. Barton, 86-288, 90+529.
9*‘ See § 1845.

99 Bidwell v. Whitney, 4—76(45, 57); To
ledo N. Works v. Bernheimer, 8-118(92);
Steele v. Bond, 32-14, 21, 18+830.

ruptcy); Alger v. Tracy, 98-432, 107+
1124; Matteson v. U. S. etc. Co., 103-407,
115+195; Grand Forks L. Co. v. McClure
L. Co., 103-471, 115+-406; Blunt v. Egeland,
104-351, 116+653; Wessel v. Weasel, 106

66. 118-+157. See 14 Harv. L. Rev. 433.
5Algcr v. Tracy, 98-432, 107+1124.
0Am. Mfg. Co. v. Klarquist, 47-344, 50+

1 McGuire v. Neils, 97-293, 107+130.
2Roehm v. Horst. 178 U. S. 1; Alger v.
Tracy, 98-432, 107+1124; Harriman, Con
tracts (2 ed.) § 553.

243; Barron v. Mullin, 21-374; Deering V.
Johnson, 86-172, 90+363; Wasser v. West

8Bolles v. Sachs, 37-315, 33+862; Rowe
v. Minn. M. Co., 44-460, 47+-151; Lay

ern L. S. Co.. 97-460, 107+160; Alger v.
Tracy, 98-432. 107+1124.

bourn'v. Seymour, 53-105, 54+941; Ka1k

"Gibbons v. Bente. 51-499. 53+756.
14 Harv. L. Rev. 422.

hot? v. Nelson, 60-284, 62+-332; Crowell v.

N. W. etc. Co.. 99-214, 108+962.
Harv. L. Rev. 431.

See 14

8l\[cGnire v. Neils. 97-293. 107+130.
9 Alger v. '1‘rac_v. 98-432. 107+1]24.

See

392

CONTRACTS

1800. Default in instalmenta—In mercantile contracts a default: in an in
stalment justifies the other party in treating the contract as at an end.1°
Where a contract for cutting, booming, and delivering logs provides for pay

ment in instalments, a failure to pay an instalment when due is not such a
breach of the entire contract as to authorize the contractor to refuse to proceed
further, and to recover the proﬁts which he would have earned had the contract
been fully performed on his part. In such case the contractor may abandon the
work, and recover for what has already been done under it; but mere non-pay
ment of money due on such instalment is not, of itself, such a denial of tilt‘

right of the contractor to continue the performance of the contract as to justify
him in stopping and suing for anticipated profits.H
1801. Dependent, concurrent, and independent pr0mises—Promises are
independent when, though they are mutual, breach of any one of them gives
the other party a right of action, without showing performance on his part.
They are dependent when the obligation to perform one depends on the prior
performance of another. They are concurrent when they are to be performed
at the same time." Whether promises are dependent or independent depends
upon the intention of the parties, and is not to be determined by the application
of hard and fast rules.18 They will be held not dependent when the contract
will reasonably bear that construction.“ Where, by the terms of a contract,
the time to perform a promise on one side is to happen, or may happen, before
the time for the performance of a promise on the other side, the former promise
is not dependent on the latter.“
1802. Alternative contracts—ln the case of alternative contracts one of
the arties has a right of election.“
1 3. Eﬁect-Excusing performance by other party—A breach of a con
tract by one party generally excuses performance by the other.17
1804. Waiver—'I‘o constitute a waiver of a breach of a contract the acts re
lied on must have been done with knowledge of, or when the party ought to
have known of, the breach.13 Allowing a party to go on with performance,
without 0l)j0('tlOl1, after the time limited, is a waiver of the brcach.“’

1805. Law and fact—Whether there has been a breach is question for the
jury, unless the evidence is conclusive.2°
RESCISSION BY ACT OF PARTY

1806. What constitutes—Prc-venting the other party from performing
amounts to a rescission.L1
1° Robson v. Bohn. 22-410; Id,, 27-333,
7+1-357; Palmer v. Breen, 34-39, 24+322;
Norrington v. Wright, 115 U. S. 188. See
Mason v. 'I‘hompson, 94-472, 103+507.

11 Beatty v. Howe, 77-272. 79+1013. See
Newton v. Highland 1. Co., 62-436, 64+
1146.
13Langdell, Contracts, § 105; Pollock,
Contracts (Williston’s ed. 1906) p. 321;
Snow v. Johnson, 1-18(32): Choutcau v.

Rice, 1-106(8-'3).
18 See Sennett v. Shchan, 27-329. H266;

Robson v. Bohn, 27-333, 7+3-57; Snow v.
Johnson, 1-48(32); Chouteau v. Rice. 1
106(83); St. Paul etc. Ry. v. Robbins.
23-439; Reynolds v. Lynch, 93-53. 107+

145; Loud v. Pomona etc. (‘o.. 153 U. S.

564, 576.
H Fulton \'. Am. B. & L. Assn., 46-190,

48+-781.
1ﬂStatc \-. Winona ctc. Ry., 21-472.
1BChapin v. Murphy, 5—474(3ﬁ3).
17 Wasscr \'. \Vestcrn L. S. Co., 97-460,

]07+160. Sec Rea v. Algren, 104-316, 116+
580.
1*‘ Dodge \'. Minn. etc. 00., 14-49(39).
1" Fowlds \'. Evans, 52- 551, 54+743.
'-‘" Nelson v. Johnson, 38-255, 36+868;
Weichcr v, (‘argill, 82-265, 84+1007 (or

1161' for judgment on the pleadings held
erroneous) .

'-‘I Marcottc v. Beaupre. 15-152(]17). See
Sichcrt v. Leon:1rd, 17—433(41()).
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1807. By mutual consent—']‘he parties may rescind a contract by mutual
consent.22

1808. For breach—A material breach of contract justiﬁes the other party
in rescinding.23 The failure or refusal of one party to an executory contract
to perform it constitutes a legal justification for the other party to rescind the
entire contract and demand to be restored to his former position, if he is him
self without fault. If he has done some act which justifies the other party in
refusing or delaying performance, or has failed to perform his own part of the
contract, he has no right to rescind.“
1809. For failure of consideration—A total or substantial failure of con
sideration justiﬁes a party in rescinding a contract.25
1810. For fraud—Restoring proper-ty—A party who has been induced to
enter into a contract by fraud of the other party may rescind the contract by
his own act. In doing so he must give the other party notice of his rescission,
and restore or offer to restore whatever of value he has received under the con
tract.

It is sufficient for him to make a fair offer to return what he received,

and demand what he parted with. If his offer and demand are refused, a strict
and technical tender is not essential, but it is sufficient if proof of such offer
and demand is made on the trial, with restoration in such practicable way as the
court may direct.“ A party who is induced to enter into a contract by the
fraud of the other party may rescind the contract whether the fraud worked any
real injury or not.21 He must rescind promptly upon learning of the fraud.“
No act in recognition of the existence of the contract done before such discovery,
will amount to an afﬁrmance or ratification. so as to prevent rescission.29 Any
act of ratiﬁcation, after knowledge of facts authorizing a rescission, amounts to
an aflirmance, and terminates the right to rescind.“0
1811. Partial-—A party cannot rescind in part and aﬂirm in part.“
1812. Not allowable at pleasure—A party to a contract is not at liberty to
rescind it at pleasure,82 unless it contains a provision authorizing him to do so.“
1813. Waiver of provisions—Where the parties proceed in disregard of
provisions of a contract they are deemed to have waived them.M
FRAUD

1814. Effect—As a general rule fraud does not render a contract void, but
renders it voidable at the option of the defrauded party.35 A contract affected
by fraud is binding on the party guilty of the fraud. It is the general rule that
fraud vitiates every contract into which it enters as to all affected by it, save
22See State V. Rccd. 27-458. 8+76S.

38 Robson v. Bohn, 22-410. See Hooper v.
Webb, 27-485, 8+589; Pollock, Contracts
(Williston’s ed. 1906), p. 342.
24 Mason v. Thompson, 94-472, 103+507.
See Sennctt v. Shehan, 27-328, 7+266;
Reynolds v. Franklin, 41-279, 281, 43+53.
25 Kessler v. Parelius. 107-224, 119+-1069.
'16 Corse v. Minn. G. Co.. 94-331, 1021
728; Neibuhr v. Gage, 99-149, 108+8S-1,
l09+1. See § 1815.
2'' MacLarcn v. Cochran, 44-255, 46+-/108.
‘-’! Parsons v. McKinley, 56-464, 57+1l3-4;
Marshall v. Gi'man, 47-131, 494-688; Mc
(‘arty v. N. Y. etc. 00., 74-530, 77+426;
McQueen v. Burhans, 77-382, 80+201; Wil

dcrmann v. Donnelly. 86-184, 901-366;
Weller v. Minn. L. & C. Co.. 87-227, 91+

891; Shevlin v. Shevlin, 96-398, 418. 105+
257; Neibuhr v. Gage, 99-149, 108+884.
29 Kraus v. Thompson, 30-64, 144266.

30 Crooks v. Nippolt, 44-239, 46+349.
81 See Mulcahy v. Dicudonnc, 103-352;
115+636.
32 Milner v. Norris, 13-455(424); Horn

v. Western L. Assn., 22-233; Jones v.
Schneider, 22-279.

See St. Barnabas Hos

pital v. Mpls. I. E. Co.. 68-254, 70+1126.
83 Magee v. Scott, 78-11, 80+781. See
Ryberg v. Goodnow, 59-413. 61+455.
M Meyer v. Berlandi, 53-59. 54+937.
1"» Mlnazek v. Libera, 83-288. 861-100.
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parties and privies to the fraud." It renders them voidable ab initio.“ A
fraud in procuring a signature to an instrument by misrepresenting its nature
orcontents renders the instrument void and not merely voidable. There is no
contract in such a case. The defrauded party may deny that he executed it."
A fraudulent party to a contract may convey a good title to a bona ﬁde pur
chaser.39
1815. Election of remedies—A party who has been induced to enter into a
contract by fraud has an election of several remedies. If the contract has been
performed, wholly or in part, he may affirm the contract by keeping what he
received under it, and bringing an action for the damages he has sustained by
reason of the fraud; or he may sue in equity for a rescission of the contract by
the court, and recover what he parted with. upon such conditions as the court
may deem to be equitable; or he may rescind by his own act, and sue at law for
what he parted with by reason of the fraud. When he sues in equity to rescind,
it is unnecessary that he should have previously attempted a rescission, or made
any offer to return what he received, for what he ought to do and must do. as a
condition of the rescission, is a question which the court will determine. When,
however, he seeks to rescind by his own act, he must give to the other party no
tice of his rescission, and restore or offer to restore to him whatever of value he

received from him by reason of the contract. In such case it is sufficient for
the defrauded party to make a fair offer to return what he received, and demand
what he parted with; and. if his offer and demand are refused, a strict and

technical tender is not essential, but it is suﬂicient if proof of such offer and
demand is made on the trial, with restoration in such practicable way as the
court may direct.‘0 If a party discovers the fraud while the contract is still
wholly executory he has no such election of remedies. He cannot go on and
' execute it and then sue for the fraud. That would permit him to sue for self
inﬂicted injury.‘1 But if the contract is partly performed before he discovers
the fraud, he may go on with it and recover his damages for the fraud." If
the defrauded party elects to stand by the contract and treat is as valid. he need
not, as a condition precedent to his right of action to recover for the fraud, re

turn or offer to return the consideration received by him.“ The same rules
apply whether the fraud takes the form of deceit or duress.“ If a party is led
to sign a contract by misrepresentations as to its nature or contents, he may
treat the contract as void and plead that he did not execute it.“ Instead of
taking affirmative action a defrauded party to a contract may plead the fraud
as a defence to an action on the contract by the other party,‘0 or by way of
counterclaim."
CONSPRUCTION

1816. Object—Intention of parties—'1‘he object of construction is to ascer
tain and give effect to the intention of the parties, as expressed in the language
1W(1rocnleaf v. Edcs. 2—264(226. 236).
See § 3899.
-17 Newell v. Randall. 32~-171. 19+972.

3* Aultman v. Olson, 3-P450. 26+45l.

v. Freeman. 47-491. 5o+533; Nelson v.
Carlson, 54-90. 55+82l; .\[lnazek v. Libera,
83-288. 86+]00.

41 Thompson

v. Libby. 36-287. 3l+52:

-39 Cochran v. Stewart. 21-435. See §§ 957,
10079.
4° Corsc v. Minn. G. Co., 94-331. 102+

Bartleson v. Vanderhotf. 96—184, 104+820.
41‘ Haven v. Neal. 43-315, 45+612.
*3 Mlnazck v. Lihera_ 83-288. 86+10(r

728; Neibuhr v. Gage, 99-149. ]HR+R84;
Ritko v. Grove, 102-312, 113+629. See. to
same general effect, Brown v. Manning. 3-

Neihuhr v. Gage. 99-149. 155. 1(|8+884.
44 Neibuhr v. Gage, 99-149. 10.'<+884.
45 Aultman v. Olson, 34450. 26+451.

35(13):

Kiefer

v.

Rogers.

19~32(14):

Haven v. Neal, 43-315. 45+612; Knappen

46 VVilder v. Dc Cou. 18-470(42l).

41 Sec § 7610.
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used.‘8 The secret, unexprcssed intention of the parties is not sought.‘0 The
meaning must be collected from what is expressed, not from a mere conjecture
of some intention which the parties may have had in their minds, and would
have expressed if they had been better advised.‘so The construction must al
ways be such as the language used will reasonably bear.51
1817. When language plain—-It is often said that where the language used
is plain and unambiguous there is no room for construction.“
1818. With reference to applicable law—All contracts are to be construed
in the light of the rules and principles of law applicable to the subject-matter
of the transaction, and those rules and principles control the rights of the
parties, except where the contract discloses an intention to depart therefrom."'-"
Parties are presumed to contract with reference to the existing law affecting
their contracts.“
1819. Agreement as to construction—Where the parties to a contract ex
press an intention therein as to what construction shall be placed on the lan
guage used, such construction is conclusive on the courts, no question of good
morals, or public policy, or violation of law, being involved.”
1820. Practical construction—If the meaning of a contract is doubtful, the
practical construction which the parties have placed upon it will be followed
by the courts; 5“ otherwise if its meaning is not doubtful.“
1821. Technical rules disfa.vored—The modern tendency is not to apply
technical rules of construction with strictness.58

Such rule, or at least some

of them, are mere suggestions to the judicial mind.59
1822. To be sustained if reasonably possib1e—The rule of construction
that the parties attempting to make a contract are presumed to intend that it
shall be effectual and valid, and that the language used must, if it will admit
of it, be interpreted to sustain, rather than defeat, such presumed intention,
does not apply where they have clearly expressed themselves, so that, taking
all the terms used, in connection with the subject-matter and the circumstances
in which the parties stand, but one meaning can be attributed to them. In
4*‘ Leppla v. Mackey, 31-75, 16+470; Witt
v. St. P. etc. Ry., 38-122, 35+862; Grueber
v. Lindenmeier, 42-99, 43+964; Cannon v.
Emmans, 44-294, 46+356; Lockwood v.
Bock, 50-142, 52+-391; Flaten v. Moorhead,
51-518, 53+807; Tuman v. Pillsbury, 60
520, 63+104; Strangeway v. Eisenman, 68
395; 71+617; Snell v. Weyerhauser, 71-57,

73+633; Lawton v. Joesting, 96-163, 104+
830; Mnsolf v. Duluth E. E. Co., 108-369,
l22+499.

See 28 Am. L. Rev. 323; 20 Law

Quarterly Rev. 247.
'9 See Phoenix v. Gardner, 13-430(396);
Merriam v. Pine City L. Co., 23-314.
-'-" Smith v. Lucas, 18 Ch. D. 531, 542.

55 “lhite v. Miller, 66-119, 68+851; Quim
by v. Shearer, 56-534, 58+155.
W Hall v. Smith, 16-58(46); Austrian v.
Davidson, 21-117; Hodgman v. St. P. etc.

Ry., 23-153; Ganser v. l“ireman’s etc. Co..
38-74, 35+584; First Nat. Bank v. Jagger.
41-308, 43+70; O’Dea v. Winona, 41-424.

43+97; Staples v. Edwards, 56-16, 57+220:
Hill v. Duluth. 57-231, 581-992; McDonough
v. Hennepin etc. Assn., 62-122, 64+106;

Walters v. Mpls. etc. Ry., 76-506, 79+-516:
Lakeside Ry. v. Duluth St. Ry., 78-129.
80+831; Cornish v. West, 82-107, 84+750:

Norwegian etc. Cong. v. U. S. F. & G. Co..
83-269, 86+330; Murray v. Nickerson, 90

5' Baldwin v. Winslow, 2—213(174. 177);

197. amass; Hamel v. Mpls. etc. Ry., 91

(‘ase v. Young, 3—209(140. 143); Winona.
v. Thompson, 24-199, 208; Merchant v.
Howell, 53-295, 300, 554-131; Board of
Trustees v. Brown, 66-179, 184, 68+837;
U. S. v. Union Pac. Ry., 91 U. S. 72, 86.

334. 107+139; District of Columbia v.
Gallaher, 124 U. S. 505.

53 Davis v. Hugo, 81-220, 83+984; Law
ton

v.

Joesting,

96-163,

104+830.

See

51 St. Paul & D. Ry. v. Blackmar, 44-514.
47+l72; Schwab v. Baremore, 95-295, 104
10. ~See Blew v. Collins, 61-418, 63+109l.

as Witt v. St. Paul etc. Ry., 38-122, 35
862; Lawton v. Joesting, 96-163, 104+83o.

§ 3407.

See

5-3 Haugen v. Sundseth, 106-129, 118+666.
MO'Neil v. St. Qlaf’s School, 26-329,
332. /H47; Bohn v. Mr-("artl1y. 29-23, 11+

1906), p. 317; Leader v. Duifey, 13 App.

127.

Pollock,

Contracts

(Williston’s

ed.

Cas. 301; 2 Harv. L. Rev. 183; Gray. Na

ture and Sources of Law, § 700.
59 See § 8937.
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such case the court will not, even to sustain the contract, give a meaning con
trary to what they have expressed. That would be making a contract for them
when they have failed to do so.”
1823. As a whole--A contract is to be construed as a whole.

The intention

of the parties is to be gathered, not from isolated clauses, but from the instru
ment as a whole.01 The court will take an instrument by its four corners in
order to ascertain its meaning." So far as reasonably possible a contract is to
he so construed as to give effect to every word and plirasc.“3 and harmonize all

its parts.‘H
1824. Absurd and unjust results to be avoided—Reasonab1e construc
tion—So far as reasonably possible a construction is to be avoided which would
lead to absn rd “"' or unjust °“ results. .\ contract is to receive a reasonable con
struction."T
1825. Ordinary sense of words—Words are to be given tl1eir ordinary,
popular meaning, unless it is obvious that the parties used them with a different
meaning.“ They are to be construed in the sense in which a prudent and rea
sonable man on the other side would understand them."
1826. Terminology not decisive-—The nature of a contract is to be de
termined from its contents, and not from its terminolog_v.To It is not impor
taut what a contract is named or called by the parties. The real intention as
expressed in the writing must control."1
1827. Object of contract—A contract is to be construed with reference to
its object.”
1828. General and speciﬁc—Deﬁnite and indeﬁnite—The deﬁnite and
precise prevails over the indeﬁnite, the particular over the general, and the
expressed over what might otherwise be implied."
1829. Writing controls printing—If a contract is partly written and partly
printed, the written part controls, if the two parts are inconsistent." The two
parts must be harmonized if it is reasonably possible."
"0 Hayes v. ("ranc, 48-39, 50+925.
61 Rose v. Roberts, 9—l19(109); Miss. R.

65 Cogan v. Cook, 22-137, 141; Brisbin v.
('leary, 26-107, 1+825; Kerriek V. Van

Co. v. Ankeny, 18-,17(1); Bass v. Veltum,
28-512, 11+65; Lindley v. Groﬁ, 37-338.

Dusen. 32-317, 201-228; Bader v. New
.\rnsterdam (1. Co., 102-186, 112+1065.

34+26; Witt v. St. P. etc. Ry., 38-122, 35+
862; Thorsen v. Perkins, 39-420, 40+5-57;
(lrueber v. Lindenmeier, 42-99, 43+964;
Flaten V. Moorhead, 51-518, 53+807; Sco
ﬁeld v. Quinn, 54-9, 55+7-45; Scase v. Gil

"9 Symnnds v. N. Vt’. etc. Co., 23-491, 502.
TH Pl1ysici:ms' 1'). (‘(1. v. 0’Brien, 100-490,
ll1+39li.
T1 McNeal v. Rider. 79-153, 81+830; Mor

rison v. St. P. ctr‘. Ry., 63-75, 65+141.

lette, 55-349. 57+-58; Lawton v. Jocsting,

72 Rose v. Roberts, 9 -1l9(l09); Miss. R.

96-163, 104+830; Heryford v. Davis. 102
U. S. 235.
6‘-Z Boright v. Springﬁeld etc. Co., 34-352,
25+796; Sanborn \'. Minneapolis, 35-314.
29+126.

('0. v. Ankeny. 18-17(1); Longfellow v.
.\lcGregor, 5F-312, 57+926; Magee v. Scott,
78-11. 80+78l; Lindqnist v. Swanson, 78
444, 8l+1; Lawton \'. Joesting, 96-163
104+830.
TB Quimhy v. Shearer. 56-534, 58+-155; Mc
Alpine v. Foley, 34-251. 254-452; Guerin

"Flaten v. Moorhead. 51-518. 53+80T;

Bass v. Veltnm, 28-512, 11+65; Union S. P.
CO. V. Olson, 82-187. 84+756.

"4 Lawton v. Jocsting, 96-163, 10-H830.

v. Hunt, 6—375(260).

65 Lovejoy

14 Phoenix lns. ('o. v. Taylor, 5-492
(393); Ortt v. Mpls. etc. Ry., 36-396, 31+
5l9; .\Turra_v v. Pillslmry. 59-85, 60+844;
Spragne v. Henncpin County, 83-262, 86+
332; Egan v. Winnipeg B. Club. 96-345,
104+947.

v.

Gaskill.

30-137.

14+58.'§;

St. Anthony Falls etc. Co. v. Minneapolis,
41-270, 43% 56.
W St. Anthony Falls etc. Co. v. Minneapo
lis, 41-270. 434-56; Pineville L. Co. v.
Thompson, 46-502, 49+204;

Chicago etc.

Ry. v. St. Paul U. D. Co., 54-411, 56+129;
Magee v. Scott. 78-11, 80+781.
v1Siehert v. Leonard, 17-433(410).

T-'1l"rost"s etc. Works v. Millers’ etc. Co.,

37-300, 34+3-"1; Phinncy \'. Coolidge. 97
204. 105+-553.
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1830. Clerical mistakes or omissions--Obvious clerical mistakes or omis
sions will be disregarded, or corrected by intendment.'m Where one word has
been erroneously used for another. or a word omitted, and the context affords
the means of correction, the proper word will be deemed substituted.’H
1831. Related instruments—Where several instruments are made as part
of one transaction they are to be construed with reference to each other," un

less the parties stipulate otherwise.79 Where one instrument refers to another
for any purpose, the latter, for the purpose and to the extent of the reference,
will be deemed a part of the former.80
1832. Against party using words-The words of an instrument are to be
taken most strongly against the party using them.“1
1833. Grammatical—A grammatical construction will not be followed con
trary to the obvious intention of the parties.”
1834. Punctuation—Little importance is attached to punctuation.”
1835. Words and ﬁgures—Where words and ﬁgures are used to express the
same number, and they do not agree, the words prevail. Where in a written
instrument a number is attempted to be expressed in words, and it is evident
a word has been omitted,-—a numeral, for instance,—and there are on the in

strument ﬁgures evidently intended to also express the number, they may be
resorted to, to ascertain the omitted word.“

1836. Noscitur a sociis-The rule of “noscitur a sociis” applies to the con
struction of private writings,85 as well as to statutes.“
1837. Ejusdem generis—'l‘he rule of ejusdem gencris is applied in the con
struction of private instruments,M as well as to statutes."
1838. Expressio unius est exclusio alterius--The rule that “the ex
pression of one thing is the exclusion of another” is applied in the construction

of private instruments,80 as well as statutes.no It is not of universal applica
tion, but yields to the obvious intention of the parties.01
‘I6 Fowler v. Woodward, 26-347, 4+231;
Butler v. Bohn, 31-325, 17+862; Gran v.
Spangenberg, 53-42, 54+-933; Bradley v.

*1 St. Anthony Falls etc. Co. v. Eastman,
20-277(249); Austrian v. Davidson, 21

VVhitesidcs,

502; Swank v. St. P. etc. Ry., 72-380, 75+
504; Thompson v. Germania etc. Co., 97
89, 1061-102. See §§ 2686, 4659.
82 Witt v. St. Paul etc. Ry., 38-122, 35+
862; Lawton v. Joesting, 96-163. 104+830;

55-455,

57-+148;

Larson

v.

Kelly, 6-1-51, 66+130.
"Larson v. Kelly, 64-51, 661-130.

18 Brackett

v.

Edgerton,

14—174(134);

Nelson v. Robson, 17—284(260); Beer v.
Aultman, 3‘-2-90, 19+388; Bolles v. Sachs,

37-315, 33+862; Gruebcr v. Lindenmeicr,
42-99, 43+964; Somerdorf v. Schliep, 43

150, -14+108~l; Shaw v. First B. Church, 44
22, 464-146; Chute v. Washburn, 44-312,

46-!-555; St. Paul etc. Ry. v. St. Paul U. D.
Co., 44-325, 46+566; White v. Miller, 52
367, 54-+736; Scoﬁeld v. Quinn, 54-9, 55
745; Qmimby v. Shearer, 56-534, 58+155;

117; Symonds v. N. W. etc. Co., 23-491,

Budds v. Frey, 104-481, 117+158.

91’-Boright v. Springﬁeld etc. Co., 34-352,
25+796. See Van Eman v. Stanchﬁeld, 8
518(460); Id., 10—255(197).
84 Gran v. Spangenberg, 53-42, 54+933.
85 Bader v. New Amsterdam C. Co., 102
186, 1l2+1065.
36 See § 8978.

North Star H. F. Co. v. Rinkey, 92-80, 99+

37 See Langworthy \'. Washburn, 77-256,
79-+974.

429; Myrick v. Purcell. 95-133, 103+!-702;
Dowagiac Mfg. Co. v. Benson, 101-54, 111+

89 See § 8977.
89 Gasser v. Sun Fire Oﬂice, 42-315, 44+

924; Hobe v. McGrath. 104-345, 116+652.

252; Niven v. Craig, 63-20, 65+86; Thomp
son v. Germania etc. Co., 97-89, 1061-102.
See Maine T. & B. Co. v. Butler, 45-506,.
48%-333; Williston v. Mathews, 55-422, 56+

‘'9 White v. Miller, 66-119, 68+851.
8° Carli v. Taylor, 15-171(131); Short v.
Van Dyke, 50-286, 52+643; Ryberg v.

Goodnow, 59-413, 61+455; Noyes v. Butler
Bros., 98-448, 108-$839; Kingsley v. Ander

son, 103-510, ]15+642; Moore v. Ramsey
County, 104-30, 115+750.

1112.
W See § 8980.
"1 Williston v. Mathews, 55-422, 56llll2.

398

CON TRACTS

1839. Particular phrases construed--“With all suitable precautions for its
safety ;” ‘*2 “to at once proceed to procure, and use all reasonable eﬁorts to pro
cure :” “3 “in such an event;” 9‘ “as hereinafter set forth ;” °‘ “out of the pro

eeedsg" "“ “all of the outstaliding indebtedncssf’ "7 “directly or indirectly.””
1840. Particular contracts construcd—Cases are cited below involving the
construction of particular contracts."
1841. Law and fact—-At an early day, either by adoption from the Roman
law, or because at that time jurors could not read, the rule became established
that the construction of writings is for the court.1

This is the universal rule

when the intention is to be gained wholly from the writing.2 But when resort
to extrinsic evidence is necessary the construction of private writings is for the
jury,3 unless the evidence is conclusive.‘ If a contract is partly in writing and
partly oral the whole question is for the jury.5 What extrinsic facts may be
considered by a jury in aid of construction,“ and whether separate writings
taken together constitute a contract,7 are questions for the court. If the con
struction of writings is improperly submitted to the jury, and they find as the
court ought to have found, it is error without prejudice.8
92 St. Anthony etc. 00. v. Eastman, 20
277(249).
98 Orme v. Mackubin, 53-412, 55+560.
H In re Iron Bay Co., 57-338, 59+346.

"5 Hollister v. Sweeney, 88-100, 92+525.
96 Nat. C. &- L. Builder v. Cyclone etc. Co.

49-125, 51+657.
1" Bell v. Mendenhall, 78-57, 80+843.
"8 Nelson v. Johnson, 38-255, 36+868.
"9 Conehan v. Crosby, 15-13(1) (contract
to carry mails—subeontract—stipulation
for payment construed); Ferguson v. Ho
gan, 25-135 (note payable in labor);
Beede v. Proehl, 34-497, 27+191 (note

payable in merchandise) ; Everard v. War
ner, 36-383, 31+353 (order for payment of
money—acceptance on certain conditions);

Bomash v. Supreme Sitting, 42-241, 44+12
(contract for payment of money to one ’s

heirs); Mjones v. Yellow Medicine Co.
Bank, 45-335, 47+1072 (contract relating

to renewal of a mortgage); Nat. G. & 1".
Co. v. B-ixby, 48-323, 51+217 (contract re
lating to the payment of freight on certain
goods); National etc. Builder v. Cyclone
etc. Co., 49-125, 51+657 (contract to pay
“out of proceeds” of certain sa'es);

Sweeney,

88-100,

92-P525

(contract

for

work in exploring and testing land for iron
ore); Yanish v. Neils, 101-78, 111+921
(contract for cutting timber—deposit with
federal government); Law R. Co. v. Posh
lcr, 106-213, 118+664 (contract for fur
nishing a transcript of testimony taken in
a grain investigation); Nowak v. Knight,
4-l-241, -l6+3-I8; Id., 47-298, 50+79 (con
tract acknowledging receipt of note in con
sideration of services to be rendered in
procuring a homestead entry with a stipu
lation for a surrender of the note “if no
entry is made”).
1 'l‘ha_ver, Ev. 203.
'-‘Van Eman v. Stanchﬁeld, 8-518(460);
Dodge v. Rogers, 9-223(209); Donnelly v.
Simonton, 13-301(278); Hanson v. Easb
man, 21-509; Downer v. St. P. etc. Ry., 23
271; Hooper v. VVebb, 27-485, 84589;
Gross v. Dillcr, 33-424, 23+837; State \'.
Fellows, 98-179. l07+-">42, 10-‘H825.
3 Donnclly v. Simonton, 13-301(278); lin

gel v. Scott. 60- 39, 61+825; Board of
Trustees v. Brown, 66-179, 68+837; Al
worth v. Gordon. 81-445, 84+454; State \'_

Fellows, 98-179, 107+542, 108+825; Trus

Stranahan v. Richardson, 71-186, 73+858

tees v. "ail, 151 N. Y. 463; Goddard \-..

(contract to invest funds and secure a cer

Foster, 17 Wall. (U. S.) 142.
‘State v. Fellows, 98-179, 107+542, 108+

tain income; Gaines v. Trengrove, 77-349,
79+104-5 (contract for carrying mails—sub
contract—stipulation as to eoncclation by
Postmaster General construed); Bell v.
Mendenhal],

78-57,

80l-8-13

(contract

to

pay all the outstanding indebtedness of an
other not exceeding a certain sum); Land

quist v. Swanson, 78-444, 81+1 (mining
contract-—stipu1ation as to payment of “as
sessment work” construed); Sprague v.
Hennepin County, 83-262, 86+332 (con
tract for replacing wornout elevators in
Hennepin county court house) ; Hollister v.

825; Board of Trustees v. Brown, 66-179,

68+837.

-

5 Downer v. St. P. etc. Ry., 23-271. See
Vaughan v. McCarthy, 63-221, 65+249.
"St. Anthony Falls etc. Co. v. Eastman.~

20-277(249).
T Scanlan v. Hodges, 10 U. S. App. 352;
Goddard v. Foster, 17 Wall. (U. S.) 14%
See Bryant v. Lord. 19—396(342).
-

E‘Hooper v. Vl/'ebb, 27-485, 8+589; Gross‘
v. Diller, 33-424. 23+837.
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BUILDING AND CONSTRUCTION CONTRACTS

1842. Plans and speciﬁcations—A contract has been held to prevail over
speciﬁcations which were inconsistent with the contract in relation to extras.’
Certain speciﬁcations referred to in a contract as a part thereof have been held
suiﬁciently identiﬁed.“ Certain estimates submitted to bidders have been held
controlled by the accompanying plans and speciﬁcations.11 Objection that
plans and speciﬁcations were not furnished as agreed upon has been held waived
by going on with the work." As between a contractor and his subcontractor,
a reference to the plans and speciﬁcations has been held to be for a speciﬁc
purpose only, and not for the purpose of adopting them as a whole." Plans
and speciﬁcations are commonly made a part of the contract by reference.“
A contractor cannot abandon work on the ground that the plan is improper.“
1843. Bids—A bid, taken in connection with the plans and speciﬁcations
has been held sufficiently definite and complete. A verdict that a bid was ac
cepted has been sustained.“ When an owner invites bids he is not bound to
award a contract to the lowest bidder, in the absence of express agreement."
1844. Alteration in plans—C‘crtain re-surfacing of stone work has been held
not an alteration in the contract or plans.18
1845. Forfeiture clause for delay-Building contracts often contain forfei
ture clauses for delay.“
1846. Workmanlike manner-—Evidence has been held to show that a con
tractor failed to construct a wall “in a good and workmanlike manner.” 2°
1847. Measurements, quantities, etc.—A contract for grading has been
construed as to the method of measuring the quantity of earth removed.21
1848. Particular stipulations construed—A stipulation as to additional
floors and partitions in a building; 22 as to the construction and leasing of a
building; 23 as to the presentation of a written claim to the architect by the con
tractor of any act of the owner or architect causing delay: 2* as to conferences
between the board of managers of the builder and the contractor; 2‘ as to pre
cautions to be taken in the construction of a tunnel; 2‘ as to the payment for
materials upon orders of the contractor; 2’ as to allowance for overhauls in a
contract for grading; 2* as to commission of superintendent."
1849. Performance assisted by builder—A builder may be responsible for
the full contract price, though by his own acts he lessens the costs of perform
ance by the contractor.‘‘'0
1850. Substantial performance—Where a contractor has in good faith.
made substantial performance of the terms of a building contract, but there are
some slight omissions or defects which can be readily remedied, so that an al
lowance therefor out of the contract price will give the other party full indem
_ "Meyer v. Berlandi, 53-59, 54+937.

Olson, 80-533, 83+461 (application of for

1° Hooper v. Webb, 27-485, 8+589.
11 St. Paul etc. By. v. Bradbury, 42-222,
444-1.
1'2 Robertson v. Burton, 88-151, 92+538.
13 Noyes v. Butler Bros., 98-448, 108+

feiture clause to subcontractor).

839.

458.
‘H Reardon v. Cashing, 90-360, 96+1126.
=5 Cornish v. Antrim etc. Assn., 82-215,
84+-724.

1* Shaw v. First B. Church, 44-22, 46+
1 6.
1'5 Hooper v. Webb, 27-485, 8+589.
18 Cameron v. Booth, 99-513, 108+514.

" Starkey v. Minneapolis, 19—203(166).
18 Norwegian etc. Cong. v. U. S. etc. Co.,
83-269, 86-+330.

W Davis v. Crookston etc. Co., 57-402, 59+
482

(delay caused

by

failure

of other

party to perform); Chicago etc. Co. v.

=0 Lynes v. Holl, 60-532, 63+108.
21 O’Dea v. Winona, 41-424, 43+97.
22 Swanson v. Andrus, 83-505, 86+465.
23 Bradley v. Met. Music Co., 89-516, 95+

'-'“ St. Anthony etc. Co. v. Eastman, 20

277(249).
27 Larson v. Schmaus. 3_1-410, 18+273.

28 Moore v. Ramsey County, 104-30, 115+
750.
'19 Irwin v. Could, 107-233, 119+1065.
3° McGuire v. Neils, 97-293, 107+130.
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nity, and, in substance, what he bargained for, the contractor, in an action on

the contract, may recover the contract price, less the damages on account of the
omissions or defects.“ If the other party wishes to claim a deduction on ac
count of such omissions or defects the burden is on him to allege and prove his
damages.52

A contractor cannot recover on the contract where the deviations

from the contract are so material that the other party does not get essentially
what he bargained for.as The doctrine of substantial performance does not
apply where the omissions or defects were intentional, but only where they re
sulted from mistake or inadvertence.

Whether they were intentional and

whether they were substantial are questions of fact.“
1851. Work to satisfaction of builder-—The doctrine of substantial per
formance is applicable to a building contract under which the work is to be
done “to the satisfaction” of the builder.“
1852. Acceptance as in full performance—Work may be accepted as in
full performance of the contract, notwithstanding defects or omissions.“
1853. Architect or engineer as umpire~—Where a contract provides that an
architect, engineer, or other third party shall be umpire as to work or materials
and that his decision shall be conclusive upon the parties his decision is conclu
sive, in the absence of fraud or such gross mistake as would imply bad faith or

a failure to exercise an honest judgment.“ His decision is not conclusive un
less it is so stipulated.38 He is bound by the contract.89 His failure or refusal
to act will not defeat a recovery by the contractor.‘0 Whether his authority as
umpire extends to extra work depends upon the stipulations of the particular
contract.“ Certain estimates by an engineer, not delivered to a subcontractor.
have been held not binding upon him.42 Where two architects were made um
pires and one acted solely on what the other had told him it was held that their
decision was not binding.‘3
1854. Decision of building inspector—The decision of the building in
spector of St. Paul has been held not binding upon a contractor as to whether
the latter had complied with the conditions of his contract.“
31 ()’l)ea v. Winona, 41-424, 43+97; Leeds

v. Little. 42-414, 4-H309; Madden
rich, 46-538. 49 +301; Birch Cooley
Nat. Bank, 86-385. 90+789; Gray
Paynesvilley 89-258, 9-H721: Holt

v. Oest
v. First
v. New
\'. Sims.

94-157, 102+386; Robertson v. Grand Rap

ids, 9669, 10/4+715; llankec \'. Arumlel R.
Co., 98-219, 1(l8+842; Snyder v. (‘rcscent

M. Co.. 126+822.

37 Sehwcrin \'. Dc Grnif, 19-4l4(359) (as
to measurement of excavation) ; Johnson v.

Howard, 20-370(322) (as to measurement
of stone) ; Trainor v. Worman. 33-484, 24+

297 (as to completion of work); St. Paul
etc. Ry. \'. Bradbury, 42-222, 44+1 (as to
work and materials); Langdon v. North
ﬁeld, 42-464, 444984 (as to amount due);
King v. Duluth, 78-155, 80+8T4 (as to

32 Leeds \'. Little. 42-414, 44+3lJ9; Mad

extra work); Merchants Nat. Bank v. East

den \'. Ocstrich, 46 538. 49+301. See Gray
v. New Paynesville. 89-258, 94+’/21.
31! Bixby v. Wilkinson. 25-481; Belt v.

Grand Forks, 94-246, 1024-703 (as to re

Stetson, 26%-411, -H779; Winona v. Minn.

completion of work and materials).

etc. Co.. 27-415, 6+795. 8+1-18; Elliott v.

39 Schweriu \'. De Grail‘, 21-354; Nelsmr
v. Betcher. 88-517, 9.'l+661.
39 Starkey \'. De Grnﬁ’, 22-431.
40 Schwerin \'. De Graﬂ‘, 19-41-H359):
Starkey v. DP(‘-raﬂ’. 22-431.

Caldwell. 43-357, 45+84-5; Taylor \'. Mar
cum. 60-292, 62t330; Lynes \'. Hell. 60
532. 63+10S; Anderson v. Pringle, 79-433,
82+682; Cornish v. Antrim etc. Assn., 82
215, SH-724; Uldrickson \'. Samdah‘. 92
297. ]"(l+5; Haglnnd \'. Sortcdahl, 101

359, 112+408.
34 Elliott

v.

(,‘ald\v(-ll.

43-357,

45+845;

Johnson v. Fehscfeldt, 106-202, 118+797.
35 0 ‘Dee. v. Winona. 41-424, 43+97.
3° See Winona v. Minn. etc. Co., 27-415.
6+795,

84-148;

Lynes

v.

Holl,

60-532.

63+108; Swank v. Barnum, 63-447, 65v
722; Lynch v. Kampﬁ’. 69-448. 72+45-5.

quirements and performance); Robertson,
v. Grand I-lapids. 96-69. 104+Tl5

(as to

41 King v. Duluth, 7.4155, smsn; Rear
don \'. Cushing, 90-360, 96+1126; Schwerin
v. De (lraff, 19—414(359); Starkey v. De

Graff, 22-431. S-*e Schwcrin v. De Grnﬂ’,
21-354; Langdon v. Northﬁeld, 42-464,
4-H984.
1'-’ Schwerin v. De Graft‘. 21-354.
43 Benson v. Miller, 56-410, 57-+943.

44 White \'. Harrigan, 41-414, 43-r89.
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1855. Abandonment of contract—Where a contract for the performance of
certain work stipulates that the contractor shall be paid in instalments as the
work progresses, upon estimates of an engineer agreed upon by the parties, the
failure to pay instalments at the time agreed upon justifies the contractor in
abandoning the contract, and entitles him to recover the value of the work ac
tually performed thereunder.“ An issue as to the abandonment of a contract
without just cause has been held improperly withdrawn from the jury.“ Evi
dence held not to show a repudiation.“
1856. Excuses for non-performance-A delay has been held excused by
the failure of the other party to perform.‘8 ,A failure to make substantial per
formance has been held not excused by the failure of the board of managers of a
creamery to “confer” with the contractor as stipulated.‘“’ Non-performance
has been held not justiﬁed by a defect in the plan, or by the failure of all ﬁve
commissioners to sign the contract, or by a delay or omission of an engineer to

make estimates as the work progressed."0 Non-performance has been held not
excused by a latent defect in the soil.“ Where work was to be done under
the orders of the builder, and he gave such orders as to render performance
impossible, the contractor was held entitled to treat the contract as at an end."
1857. Taking work from contractor—Contracts frequently authorize the
architect, engineer, or builder to take the work from the contractor, if he fails

to comply with the conditions of the contract, and to complete it. This power
cannot be exercised arbitrarily.53
1858. Part perforrnance-—Recovery—A contract has been construed as
severable so that the contractor might recover for a part performance.“
1859. Extra work--Recovery—A contractor cannot recover extra compen

sation simply because the building required more material than he estimated.“
Contracts providing that no recovery can be had for extra labor or material ex
cept upon a certiﬁcate of the architect or engineer are valid.“ Such conditions
may be waived.57 A provision in a contract, for presenting to the architect a
written claim of any act of the owner or architect causing delay has been held
inapplicable to extra work.68 A verdict for extras has been sustained.“
1860. Modiﬁcation—-A. building contract. like any other contract, may be
subsequently modiﬁed by the parties.°°
1861. Completion of work by sureties—The bonds of contractors fre
quently provide for the completion of the work by the sureties upon a default by
the contractor.“1
45 Peet v. East Grand Forks, 101-518,

5“ Shaw v. First B. Church, 44-22, 46+

112+1003.

146; Duluth v. McDonnell, 61-288, 63+727;

4" Robertson v. Burton, 88-151, 92+538.
4'! Bradley v. Met. Music Co., 89-516, 95+
458.
48 Davis v. Crookston etc. Co., 57-402, 59+

King v. Duluth, 78-155, 80+874.
57 Meyer v. Berlandi, 53-59, 54+937;
Michaud v. MacGregor, 61-198, 63+479.

482.

*9 Cornish v. Antrim etc. Assn., 82-215,
84-+724.
5° Hooper v. Webb, 27-485, 8+-589.
51 Stees v. Leonard, 20-494 (448).
52 Siebert v. Leonard, 17—433(410).

58 White v. Harrigan, 41-414, 43+89;
Langdon v. Northﬁelcl, 42-464, 44+984;
Benson v. Miller, 56-410, 57+943.

54 Spear v. Snider, 29-463, 13+910.

See

§ 1793.

55 St. Paul etc. Ry. v. Bradbury, 42-222,
44+1.

'

—26

58 Rearrlon v. Cashing, 90-360, 96+1126.
-W Meyer v. Berlandi, 53-59, 544-937;
Miehaud v. MacGregor, 61-198, 63+479;

Swank v. Barnum, 63-447, 65+722; Rear
don v. Cushing, 90-360, 96+1126; Steele
v. Ely, 96-25, 104-+566. See Bradley v.
Met. Music Co., 89-516, 95+458; Shaw v.
First B. Church, 44-22, 46+146.
0° Siebert v. Leonard, 17-433(410);
O’Dea v. Winona, 41-424, 43+97; Michaud
v. MacG-regor, 61-198, 63+479; Robertson
v. Burton, 88-151, 92+538.

61 Robinson v. Hagenkamp, 52-101. 53+
813; McHenry v. Brown, 66-123, 68+847.
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1862. Defective materia1—Liability of contractor—A contractor has been
held not liable for a latent defect in brick.“
1863. Payment as work progresses—Contracts often provide for payment
on estimates as the work p1'ogrc;-sc.s.“3

1864. Pleading—Cases are cited below involving questions of pleading.“
1865. Railway construction contracts—( ‘uses are cited l)clo\\' involving
the interpretation of contracts for the construction of railways."

1866. Subcontractors——Ccrtain estimates made by an engineer of a railway
have been held not binding between a contractor and his subcontractor.“

A

subcontractor has been held chargeable with notice of the principal contract."
A stipulation for a forfeiture for delay has been construed in its application to
a subcontractor."8 A reference to plans and specifications has been held to have
been made solely for the purpose of determining the amount and sizes of glass
to be furnished by a subcontractor.“
ILLEGAL CONTRA (‘TS

1867. Deﬁnition—An illegal contract is one which is contrary to statute,
common law, good morals, or public policy."°
1868. Mala prohibita and mala in se—A distinction was formerly made in
this connection betwvecn acts mala prohibita and acts mala in se. At the
present time it is immaterial whether the act is merely prohibited or intrinsic
ally iniquitous."
1869. Illegality—In general—A mere excess of authority by a public oﬁicer
in executing a lease is not an illegality rendering it void. The illegality which
avoids a contract tainted with it is something which is against good morals or
involves some breach of good morals.H

While a contract is void when it is

illegal, or immoral, it is not void simply because there is something immoral or
illegal in its surroundings, or connections." Transactions in violation of law
cannot be made the foundation of a valid contract."‘
1870. Public policy-—In general—It would be unwise to attempt an exact
deﬁnition by which to determine whether a contract is or is not void as against
public policy. But it may be stated generally that a contract is not void as
against public policy unless it is injurious to the interests of the public, or con
travenes some established interest of society." Contracts are contrary to pub
lic policy if they clearly tend to injure the public health, the public morals, or
conﬁdence in the purity of the administration of the law, or to undermine that

sense of security for individual rights, whether of personal liberty or private
property, which every citizen has the right to feel." It is of paramount public
62 Wisconsin etc. Co. v. Hood, 67-329, 69+
1091.
6-1 Newton v. Highland I. Co., 62-436, 64+

68 Schwerin v. De Graﬂ’, 21-354.

07 Shaw v. First B. Church, 44-22, 46+146.
6* Chicago B. & 1. Co. v. Olson, 80-533,

18+273

83+461.
6” Noyes v. Butler Bros., 98-448, 108l-839.
7° See Mohr v. Miesen, 47-228, 234, 494

(contractor who has fully performed an

862; Anheuscr v. Mason, 44-318, 46+558;

express contract may recover a balance

Holland v. Sheehan. 108-362, 122+1; Pol
lock, Contracts (W-i1liston’s ed. 1906),
p. 373.

1146.

See Pect v. East Grand Forks, 101

518, 112+1003.
M Larson

v.

Schmaus,

31-410,

due on an indebitatus assumpsit); Meyer
v. Berlandi. 53-59, 54+937 (matter tending
to defeat or diminish a claim for extras
held ple:-1dable by defendant); Pye v.
Bakkc, 54-107, 55+904 (answer in action
for extras held to state a counterclaim).
65 Starkey v. De Graft, 22-431; Hodgman

v. St. P. etc. Ry., 23-153; Hatch v. Minn.
Ry. Const. Co., 26-451, 5+97; Langdon v.

Northﬁeld, 42-464, 4-4+984.

71 Holland v. Shcehan, 108-362, 122+1.

72 Reed v. Seymour, 24-273.
73 Anheuser v. Mason, 44-318, 46+558.
‘H Solomon v. Dreschler, 4—278(197);
Buckley v. Humason, 50-195, 52+385.
15 Peterson v. Christensen, 26-377, 4+623.

Sec Boyle v. Adams, 50-255, 524-860.
7“ Holland \'. Sheehan, 108-362, 122+1.
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policy not lightly to interfere with freedom of contract.” Public policy requires
that the right to contract shall be preserved inviolate in ordinary cases. It is
denied only when the particular contract violates some principle uhich is of
even more importance to the general public. It must not be forgotten that the
right of private contract is no small part of the liberty of the citizen, and that
the usual and most important function of courts of justice is rather to maintain
and enforce contracts than to enable parties thereto to escape from their obliga
tion on the pretext of public policy, unless it clearly appears that they contra
vene public right or the public welfare."‘

The right of a party to waive the

protection of the law is subject to the control of public policy." The House of
Lords has said that public policy is not a safe guide in determining thr validity
of contracts.80 General business usage is strong evidence of what is in accord
with public policy.81
1871. Contracts held contrary to public policy—A lobbying contract; "
a contract making a voucher conclusive evidence of a party’s liability; ‘S a con
tract giving a railway company an exclusive right of way; 8‘ a contract not to
prosecute; 8“ a contract of parents turning their children over to another; " a
contract for the withdrawal of a bid or offer for public property; " a contract
between a county auditor and a county treasurer for the performance of oﬂicial
duties of one by the other; 88 a contract ousting the jurisdiction of the courts; 8“

a contract tending to induce a separation of husband and wife; 9° a contract to
facilitate divorce; " a contract providing against a settlement or a dismissal of
an action without the consent of an attorney; "2 a contract having for its object
the practice of deception or fraud upon a third party, or to take advantage of
conﬁdential relations with him for the purpose of drawing him into a bargain
by which the party undertaking to use his inﬂuence will secretly receive a bene
ﬁt from the seller; "3 a subscription to a corporation to foster gambling and the
selling of pools on horse racing; 9* a contract between a layman and an attorney,
by which the former undertook, in consideration of a division of the fees re
ceived by the latter, to hunt up and bring to him persons having claims against
railway companies for personal injuries.“

1872. Contracts held not contrary to public policy—A contract of an
agent in effect turning over his agency to another; 9“ a contract with an attor
ney for service in procuring a pardon; 9’ a contract among certain local dealers
not to trade with certain wholesalers; " a contract guaranteeing the honesty of
employees ,: “D a contract for the discharge of an employee; 1 a contract making
‘I7 National B. Co. v. Union H. Co., 45

272, 47+soo.
'18 Quirk v. Mpls. etc. Ry., 98-22, 107+742.
"Fidelity & C. Co. v. Eickhoff, 63-170,

o5+3s1; Leighton v. Grant, 20-345(29s).
5° Jansen v. Drefonten (1902) A. C. 484.
81 Alair v. N. P. Ry., 53-160, 54+1072.
8' Houlton v. Dunn, 60-26, 61+898.
"Fidelity & C. Co. v. Eickhoff, 63-170,

65+351; Fidelity & C. Co. v. Grays, 76-450,
79-+531.

84 Kettle River Ry. v. Eastern Ry., 41
461, 43+469.
85 See Turle v. Sargent, 63-211, 65+349.
86 State v. Anderson, 89-198, 94+681.

8'' Boyle v. Adams, 50-255, 52+860.
"8 Keough v. Wendelschafer, 73-352, 76+
46.

89 Whitney v. Nat. M. A. Assn., 52-378,
54+184. Sec Gasser v. Sun Fire Oﬂice, 42

315, 44+252; Guilford v. Mpls. etc. Ry.,
-18-560, 51+658; Seibert v. Mpls. etc. Ry.,

52-148, 53+1134; Fidelity & C. Co. v. Eiek
_1.0s, 63-170, s5+351; White v. Miller, 66
119, 68+851.
90 Appleby V. Appleby, 100-408, 111+305.
91 Beldcn v. Munger, 5-211(169); Mc
Allen v. Hodge, 94-237, 102+707.

"2 Anderson V. Itasca L. 00., 86-480, 91+
12.

93 Torpey v. Murray, 93-482, 101+609.
M Augir v. Ryan, 63-373, 65+640.
95 Ho'land v. Sheehan, 108-362, 122+1.
W Peterson v. Christensen, 26-377, 4+623.
9" Meyer v. Cantieny, 41-242, 42+1060.
"8 Bohn Mfg. Co. v. Hollis, 54-223, 55+
1119.

99 Fidelity & C. Co. v. Eickhoﬂ’, 63-170,
65+351.

1 In re Cater, 33-529, 24+197.
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the sealing of logs by the surveyor general ﬁnal; 2 a contract of a railway com
pany granting a right to build an elevator on its right of way on condition that
it should not be responsible for damages caused by ﬁres resulting from the oper
ation of its engines; 3 a stipulation in a contract for the payment of money for
attorney’s fees or costs of collection.‘
1873. Contracts in voilation of statutes—.-\s a general rule contracts in

violation of a statute which imposes a penalty for the doing of an act are un
lawtul,5 but they are not always so. It is a question of legislative intention.‘
Where the object of a statute is to prevent fraud or imposition a contract in vio
lation of it is unlawful though the statute merely imposes a penalty.1 Where
a statute or an ordinance makes a particular business unlawful for unlicensed
persons, a contract made in such business by an unlicensed person is unlawful.’
A contract entered into in contravention of express law is wholly void.9
1874. Contracts contrary to administrative orders—A mere administra
tive order is 11ot a law rendering a contract in violation of it void.10

1875. Illegal consideration—A contract based on an illegal consideration is
Every part of the consideration for a contract goes equally to the
whole promise, and if any part of it is contrary to public policy the whole prom
void.“

ise falls.12

1876. Leases for illegal purposes—A lease of property to be used as a
brothel is illegal.18
1877. Sales for unlawful use—A sale is not rendered illegal by the mere
fact that the seller knows that the buyer is to put the goods sold to an illegal
use—at least if the illegal use does not involve great moral turpitude.H
1878. Contract collateral to illegal contract—An offer of an award, on the
back of a lottery ticket, designed to promote the sale of the ticket, has been held
void.15

1879. Illegality collateral to contract-A contract is not rendered illegal
by illegality in some matter collateral to the contract, or in its surroundings or
connections.“
2Leighton v. Grant, 20-345(298).

8 Quirk v. Mpls. etc. Ry., 98-22, 107+742.
4 Campbell v. \Vorma.n, 58-561, 60+668.
5 Solomon v. Dreschler, 4—278(197) (stat

ute regulating sale of liquors); Brimhall
v. Van Campen, 8-13(1) (statute regulat
ing observance of Sunday); Ingersoll v.
Randall, 14-400(304) (statute for boxing
knuckles and tumbling rods of threshing
machine); Bisbee v. McAllen, 39-143, 39+
299 (statute regulating weights and meas
ures); National 1. Co. v. National etc.
Assn., 49-517, 52+l38 (statute forbidding
building associations from leasing money
to certain persons); Heileman v. Peimeisl,

85-121, 88+/141 (statute imposing restric
tions on

foreign corporations);

Swedish

etc. Bank v. First Nat. Bank, 89-98, 117,
94+218 (statute regulating pledges) ; Berni
v. Boyer, 90-469, 97-+121 (lease of prop
erty to be used as a brothel); Thomas v.

Knapp, 101-432, 112+989 (statute prescrib
ing conditions of foreign corporations do
ing business in this state).
6 De Mers v. Daniels, 39-158, 39+98 (stat

ute relating to town plats); Tolerton v.
Barck, 84-4-97, 884-19 (statute requiring

foreign corporations to appoint a local
agent).
1 Bisbee v. McAllen, 39-143, 39+-299.
8Solomon V. Dreschler, 4-278(197) (sale

of liquor without a license‘); Buckley v.
Humason, 50-195, 52+385 (ordinance li
censing real estate brokers). See Gunna.ld
son v. Nyhus, 27-440, 8+147.
"Swedish etc. Bank v. First Nat. Bank,

89-98. 117, 9-H218.
10(‘itirens’ State Bank v. Bonnes, 83-1,

85+71S.
11 lngersoll v. Randall, 14-400(304); Da
vis v. Mendenhall, 19-149(113); Adams v.
Adams, 25-72; Anheuser v. Mason, 44-318,

46+558; Merchants Nat. Bank v. Sullivan,
63-468, 65l924.
12 Hazolton v. Sheckells, 202 U. S. 71.
"4 Berni v. Boyer. 90-469, 97+12l.
H Anheuser v. Mason, 44-318, 46%-558

(sale of beer for use in brothel). See Bol
linger v. Wilson. 76-262, 79+109.
1-'- Dicckhotl v. Fox, 56-438, 57+930.
16Sce Ingersoll v. Randall, 14-400(304);
Gunnaldson v. Nyhus, 27-440, 8+147; Bis
bee v. Mc/tllen. 39-143. 39+299; Anheuser
v. Mason, 44-318, 46+558; Disbrow v.
Creamery P. M. Co., 125+115.
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1880. Entire contracts-—If an entire contract is affected with illegality it
is void as a whole.-17
1881. Severable contracts—Partia1 i1lega1ity—Where a contract is illegal
only in part, and the illegal part is severable, the remainder will be enforced.M
1882. Conﬂict of 1aws—If a contract is illegal where it is made and to be
performed it is illegal everywhere." A contract in one state for the breach of
the laws of another state is probably illegal everywhere.20 In the absence of
proof of the statutes of a sister state the common-law rule will be applied in de
termining the legality of contracts made in that state.21
1883. Law at time of contract governs—-The legality of a contract is gov
erned by the law in force at the time it is made.22
.
1884. Nature of defence—The plea of illegality is a shield, not a sword;
a defence, not a ground for alﬁrmative relief.23

1885. No right of action upon—No right of action arises upon an illegal
contract. Ex turpi contractu actio non oritur. A court will not lend its aid
in any way for the enforcement of such a contract. It will leave the parties
where it ﬁnds them, at least if they are in pari delicto.“ This general rule has
been held inapplicable to a municipality.25 While a plaintiff cannot recover if
it is necessary for him to prove, as a part of his cause of action, his own illegal
contract, or other illegal transaction, he may recover if he can show a complete
cause of action without being obliged to prove the illegal act, though such act
may incidentally appear, and may even be important as explanatory of other
facts in the case."’6
delicto.27

Guilty intent is unnecessary to make the parties in pari

1886. Third parties-—While an illegal contract is not enforceable as between
the parties, it is often enforceable in favor of third parties.23

1887. Estoppel—A party to an illegal contract is not generally estopped
from asserting its invalidity,29 but he is sometimes prevented from taking ad
vantage of it.“0
1888. Waiver—The right of a party to waive the protection of the law is
subject to the control of public policy, which cannot be set aside or contravened
by any arrangement or agreement of the parties, however expressed.31
17 Handy v. St. Paul G. P. Co., 41-188,

42+s72; Todd v. Bettiugen, 98-170, 107+
1049.

See Cohen v. Conrad, 124+992.

15 Murphy v. Wells, 99-230, 108+1070;
Cohen v. Conrad, 124-+992. See 17 Yale
L. J. 338; 21 Harv. L. Rev. 549.

W Buckley v. Humason, 50-195, 52+385.
2° Bollinger v. Wilson, 76-262, 79+109;
Hamm v. Young, 76-246, 79+-111.

21 Mohr v.
'-'2 Olson v.
St. Paul G.
23 Erb v.

Miesen, 47-228, 49+862.
Nelson, 23-53(22); Handy v.
P. Co., 41-188, 42+872.
Yoerg, 64-463. 67+355; Mc

Allen v. Hodge, 94-237, 102+707.

24 St. Peter Co. v. Bunker, 5—192(153);
McCue v. Smith, 9-252(237); Taylor v.
Blake, 11—255(170); Ingersoll v. Randall,

14—400(304); Butler v. Bohn, 31-325, 17+
862; Franklin v. Stoddart, 34-247, 25+
400; Anheuser v. Mason, 44-318, 46+558;
Mohr

v.

Miesen,

47-228,

234,

49+862;

Buckley v. Humason, 50-195, 52+385;
Leveroos v. Reis, 52-259, 53-+1155; Erb v.
Yoerg, 64-463, 67+355; Anderson v. Minn.

L. & T. Co., 68-491, 499, 71+665, 819;
Berni v. Boyer, 90-469, 97+121; Holland
v. Sheehan, 108-362, 122+1. See Harriman
v. Northern Securities Co., 197 U. S. 244,
and cases cited in brief of counsel.
25 Fergus Falls v. Fergus Falls H. Co.,

so-165, s3+54.
26Gamn1ons v. Johnson, 69-488, 72+563;

Lindgren v. Lindgren, 73-90, 75+1034;
Eagle R. M. Co. v. Dillman, 67-232, 69+
910.
21 Holland v. Sheehan, 108-362, 122+1.
28 Augir v. Ryan, 63-373, 65+640. See
Merchants Nat. Bank v. Sullivan, 63-468,

65+924.

‘

29 Adams v. Adams. 25-72; Bisbee v. Mc
Allen, 39-143, 39+299.
8° See Ganser v. Fireman ’s etc. Co., 34

372, 25+943; Augir v. Ryan, 63-373, 65+
640; Erb v. Yoerg. 64-463, 67-+355; Mc
Allen v. Hodge, 94-237, 102+707.
31 Fidelity & C. Co. v. Eickhotf, 63-170,
65+-351.
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1889. Ratiﬁcation—A contract illegal at the time it is made cannot be rati
ﬁed at a time when, owing to a change in the law, it would be legal if then
made. An entire contract cannot be ratiﬁed in part.82
1890. Presumptions and burden of proof—A court should not declare a
contract illegal on doubtful or uncertain grounds.” The presumption is in
favor of the legality of contracts.“ The burden of proving the illegality of a
contract is on hi1n who asserts it.“
1891. Pleading—ln pleading illegality the facts showing the illegality must
be speciﬁcally alleged. It is insufficient to allege generally that an act or con
tract is unlawful.“ Illegality is generally new matter which must be specially
pleaded, and is not admissible under a denial.81 But it is never necessary to
plead the law. Advantage may be taken of illegality whenever it appears upon
the evidence.38 To justify judgment on the pleadings for illegality the ille
gality must appear unequivocally.“
PARTIES TO ACTIONS

1892. In general—-No person can be sued for the breach of a contract who is
not a party to the contract.40

1893. All parties must join—It is the general rule that all the parties with
whom a contract is made must join in an action for the breach of it.“ There
is an exception to this rule where there has been a severance by agreement of the
parties; ‘2 where the interest of each is several and the damages accruing to
each in case of a breach are severable;‘a and where one of them refuses to
J'0in.“
1894. Parties plaintiff—General rule—It is the general rule that no one

can sue for the breach of a contract who is not a party to the contract. In
other words, there must be privity of contract between the parties.“ A promise
to one person, upon a consideration moving from another, the latter assenting
to the promise, is valid, and an action may be maintained by the promisee for
a breach of it.“
1895. Party in whose name contract made for another—A party with
whom, or in whose name, a contract is made for the beneﬁt of another, may sue
32 Handy v. St. Paul G. P. Co., 41-188,
421872.
33 Anheuser v. Mason, 44-318, 46+558;

White v. Western A. Co., 52-352, 54+195;
Quirk v. Mpls. etc. Ry., 98-22, 107+?-12.
34 Moyer v. Cantieny, 41-242, 42+-1060.
3-1 Anheuser v. Mason,.44—318. 46+-558;
Mohr V. Miesen, 47-228, 49+862; Mc

Carthy v. Weare, 87-1], 91+33; Quirk v.
Mpls. etc. Ry., 98-22, 107+742. See Hamm
v. Young, 76-246, 250, 79+111.
-10 Taylor v. Blake, 11-—255(170); Wood

bridge v. Sellwood, 65-135, 67+799; Simon
v. Ha‘ut, 95-521, 104+129.

37 Woodbridge v. Sellwood, 65-135, 67+
799; Dodge v. McMahan. 61-175, 63+487.

38 Handy v. St. Paul G. P. Co., 41-188,

4| Porter v. Fletcher, 25-493; Hedderly v.
Downs, 31-193. 17-274; Moore v. Bevier,
60-240. 62r2‘§l; Mason v. St. Paul etc.

(‘o.. 82-336, 854-113.

See Peck v. McLean,

Plti-22$, 3O+T59.
41’ Pratt \'. Pratt. 22-148.
43 Brown \'. Farnhzrn. 55-27, 56+352. See
Spragiie v. Wels. 47-504, 50+535; Moede
v. Hnines, 66-419, 69+216.
H Peck \'. McLean, 36-228, 30+759. See
Rowland v. .\[cLanghlin, 125+1019.
45 Armstrong v. Vroman. 11—220(142);
Follansbec v. Johnson, 28-311, 9+882;
Greenwood \'. Sheldon. 31-254, 17+-478;

.\lc(‘arth_v v. Couch, 37-124, 331777; State
Bank v. llcney. 40-145, 414-411; Brown v.
Stillman, 43-126, 45+2; Nelson v. Rogers,

42+872; First Nat. Bank v. Kidd, 20-234

47-103. 49+5‘l6: Union R. S. Co. v. Mc

(212).

Dermott. 53-407, 55+606; Jefferson v.
Asch, 53--H6, 55+604; Walsh v. Feather

39 Simon v. Haut, 95-521, 104+129.
4° Graves v. Moses, 13-335(307) ; Wheeler
v. Johnson, 21-507; Mahoney v. McLean.

26-415, 4+784. See ('ampbell \'. Rotering,
42-115, 43+795.

stone. 67-103. 694811; Klemer v. Shetﬁeld,
78-224. 80+1055; Kramer v. Gardner, 104
370. 11li+925.
-10 Van Eman v. Stanchﬁeld, 10 255(197).
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in his own name without joining the person for whose beneﬁt the action is
brought."
1896. Contracts for beneﬁt of third parties-The mere fact that a stranger
to a contract is to be beneﬁted thereby does not give him a right of action
thereon.

A stranger to a contract between others, in which one of the parties

promises to do something for the beneﬁt of such stranger, there being nothing
but the promise, no consideration from such stranger, and no duty or obligation
to him on the part of the promises, cannot recover upon it.‘8 The following
exceptions to tl1e general rule are established: if A transfers property to B,
who, in consideration therefor, promises A to pay C a debt due him from A, C
may sue B on his promise to A.‘D

In such an action B may set up any equities

he has against A.M If A promises B to pay a debt which B owes C the latter
may sue A on his promise to B."1 The beneﬁciary in an‘ insurance policy may
sue in his own name 52 and so in certain cases one may sue for whose beneﬁt a
bond is given.’53 As regards the right of a beneﬁciary to sue, there is no distinc
tion between sealed and unsealed contracts. Our supreme court has not at
tempted to formulate a general rule -as to when a stranger to a contract may sue
thereon.M One who seeks to enforce a promise made to another for his beneﬁt
is bound, the same as the promise would be, by the rule excluding parol proof
to vary a written contract.‘S5
1897. Promise to pay debt of plaintiﬁ—A may sue B on a promise of B to
pay a debt of A to C and he may do so without ﬁrst paying the debt himself.“
1898. Death of joint pa.rties—Survivorship—The right of action on a con
tract made with several persons jointly passes on the death of each to the sur
vivors:"T

1899. Parties to joint ob1igation—By virtue of statute the parties to a joint
obligation may be sued either separately or jointly, subject to the right of the
court to order persons not made parties to be brought in.“8

Prior to Laws

1897 c. 303 the common-law rule, that where several persons are jointly liable
on an obligation they must all be joined in an action for the breach thereof, pre
47 R. L. 1905 § 4055; Armstrong v. Vro

50+245; Rogers v. Castle, 51-428, 53+651;

man, 11-,220(142) ; Huntsman v. Fish, 36

Lovejoy v. Howe, 55-353. 57+57; Bell v.

148. 30+455; Lake v. Albert, 37-453, 35+

Mendenhal], 71-331. 73+1086; Scanlan v.

177; State Bank v. Heney, 40-145, 41+
411; Cremer \'. Wimmer, 40-511, 42+-467;
Lundberg v. N. \V. El. Co., 42-37, 43+685;

Grimmer, 71--351, 74+146.

Close v. Hodges, 44-204, 46+335; Murphin
v. Scovell, 44-530, 47+256; Struckmeyer

Ogden. 61-88, 63-!-266.
-'-1 Hawley v. Wilkinson,

v. Lamb, 64-57, 65+930; McLean v. Dean,
66-369, 69-+140; Cooper v. Hayward, 71

Pulliam v. Adamson. 43-511, 45+1132;
Barnes v. Hekla F. Ins. Co., 56-38, 57+
314.

374, 74+152. See Miller v. State Bank, 57
319. 59+309.
48 Jefferson v. Asch, 53-446, 55+604;
Union R. S. Co. v. McDermott. 53-407, 55+
606; Kramer v. Gardner, 104-370, 116+925.

See Van Ernan v. Stanchﬁeld, 13-75(70);
Sherwood v. O'Brien, 58-76, 59+957 ;
Basting v. Northern T. Co., 61-307, 314,
63+721;

1224-324.

Mic-haud

v.

Erickson,

108-356,

See, upon the subject generally,

Pollock, Contracts (Williston’s ed. 1906),

pp. 237-278; 9 Harv. L. Rev. 233; 15 Id.
767; 21 Id. 426.
4° Sanders v. Classon. 13—379(352); Jor
dan v. Wl1itc, 20-91(77); Follansbee v.
Johnson, 28-311, 9+882; Stariha v. Green

wood, 28-521, 11+76; Maxﬁeld v. Schwartz,
43-221, 45-+429; Sayre v. Burdick, 47-367.

#0 Rogers v. Castle, 51-428. 53+651; Max
ﬁeld v. Schwartz, 45-150, 47+448; Gold V
18—525(468);

5'-’ See § 4734.

-'-3 Michaud v. Erickson,

108-356, 122+

324. See § 6720.
-HJcﬁ'erson v. Ascb. 53-446, 55+604.

5-" Sayre v. Burd-ick. 47-367, 50+245.
-'-0 Merriam v. Pine City L. Co., 23-314.
-'-T Freeman v. Curran. 1-169(144); Hed
derly v. Downs. 31-183. 17+274; North
ness v. Hillestad. 87-304, 91+1112; Semper
r. Coatcs. 93-76. 100+662.
58 R. L. 1905 § 4282; Hollister v. United

States etc. Co., 84-251. 87+776; Sundberg
v. Goar, 92-143. 99+638; Hoatson v. Mc~

Donald. 97-201. 106+311; Fryklund v. G.
N. Ry., 101-37, 111+727; Morgan v. Brach,
104-247, 116+-490; Kettle River v. Bruno,
106-58, 118+63.
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Where an action is brought against one of several parties

so liable, and the complaint alleges a contract made by him, and the evidence

on the trial shows a joint contract with defendant and other persons there is,
in the absence of a showing that defendant was misled to his prejudice, no fatal

variance between the allegations and the proof.“0
1900. Persons severally liable on same instrument—It is provided by
statute that persons severally liable on the same obligation or instrument may
all or any of them be included in the same action.M The statute applies to
parties liable on a joint and several obligation." The maker and guarantor of
an instrument may be joined." The statute abrogates the common-law rule
that persons holding different relations to the same instrument cannot be
joined.64 It does not‘ change the relative rights of the parties.“
1901. Party contracting in representative capacity-—As a general rule a
party contracting in a representative capacity cannot be sued on the contract
itself as his contract.“
PLEADING

1902. How a.lleged—A contract may be alleged either according to its legal
eﬁec-t,67 or according to its terms-—in haee verba.“ If it is alleged in haee
verba, its terms will control any inconsistent allegation.“

In alleging an in

strument in haee verba it is unnecessary to include the names of witnesses or
an acknowledgment.’lo
1903. Indebitatus assumpsit-Where the plaintiff has fully performed an
express contract on his part, he may state his cause of action for the recovery
of the amount due him substantially in the form of the indebitatus assumpsit
count.11
1904. As express or implied—A party who declares on an express contract
cannot recover on a contract implied by law," nor can he recover an express
contract when he declares on an implied contract,18 if seasonable objection is
made. If seasonable objection is not made a recovery may be had either upon
an express or implied contract.“
1905. Implied contracts-—In pleading a contract implied by law it is un
necessary to allege the promise which the law implies. It is sulﬁeient to allege
the facts from which the law implies the promise."

1906. How much al1eged—A plaintiff is required to plead only such por
tions of a contract as he claims have been broken."
5" Whittaker v. Collins, 34-299, 25+632;
Little v. Lee, 53-511, 55+737; Davison v.
Harmon, 65-402, 67+1015; Pfeﬁerkorn v.
Haywood. 65-129, 68+68; Sundberg v.
Goar, 92-143, 99+638.
60 Morgan v. Brach, 104-247, 116+490.

"1 R. L. 1905 § 4062.
6'1 Lanier v. Irvine, 24-116; Steﬁes v.

etc. Ry. v. Grethen, 86-323, 90+573.

See

§ 7525.
6" Doud v. Duluth M. Co., 55-53, 56+463_;
Beatly v. llovve, 77-272, 79+1013.
T0 Roberts v. Nelson, 65-240, 68+14.
71 Larson v. Schrnaus, 31-410, 18+273.

T‘-' Ecker

v.

lsaacs,

98-146,

107+1053;

Elliott v. Caldwell, 43-357, 454845.

63 Hammel v. Beardsley, 31-314, 17+858;
Lucy v. Wilkins, 33-21, 211-849; Bank of
Com. v. Smith, 57-374, 59+311; First Nat.

T3 Gaar \'. Fritz. 60-346, 62+391. See
Evans v. Miller, 37-371, 34+596.
74 Dean v. Leonard, 9-190(176); Hewitt
v. Brown, 21-163; VVilcox v. Ritteman, SS
18, 92+472.

Bank v. Burkhardt, 71-185, 73+858.
M Hammcl v. Beardsley, 31-314, 17+858.

75 Heinrich v. Englund, 34-395, 26+122;
Oevermann v. Loebertmann, 68-162, 70+

Lemke, 40-27, 41+302.

See Laramee v.

Tanner, 69-156. 71+1028.

05 Folsom v. Carli, 5-333(264).

' 66 Hayes v. Crane, 48-39, 45, 50+925.

1084; Boston C. Co. v. Garland, 90-520.
97+433.

6'' Estes v. Farnham, 11-423(312, 319);

T6 Estes v. Farnham. 11—423(312); Rol

Weide v. Porter, 22-429; Elliot v. Roche,
64-482, 67+539.
'8 Elliot v. Roche, 64-482, 67+539; Mpls.

lins v. St. Paul L. (‘o.. 21-5; Wright v.
Tileston, 60 -34, 61+823.
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1907. Considerati0n—Except where a consideration is implied by law '” a
consideration must be alleged." Where the consideration is an executory con
tract such contract must be alleged and performance averred." A recital of
“for value received” in a written instrument, alleged in haec verba, is sulﬁ

cient."0 A general allegation of “a valuable consideration” has been held sulﬁ
cient.81 Failure to allege a consideration may be cured by proof admitted with
out objection.B2
1908. Want of consideration—In pleading want of consideration it is un
necessary to state the facts showing want of consideration. It is suﬂicient to
allege generally that the contract was executed without any consideration.88
1909. Failure of consideration—In pleading a failure of consideration the
facts constituting the failure must be alleged.“

1910. Performance--Performance by the plaintiff of all the terms of the
contract on his part must be alleged, or an offer or readiness so to do," or facts
excusing him for non-performance.‘H3 By statute a general form of allegation
is sufficient.81
1911. Breach—A complaint on a contract must show a breach thereof.“ A
complaint to recover damages for breach of a contract, where the obligation of
the defendant depends on a contingency other than an act to be done by plain
tiff, must allege the happening of such contingency. A general allegation that
defendant refused to perform “according to the terms of said agreement” is not
sufficient.89

1912. Demand—Where a demand of performance is a condition precedent
it must be alleged."0 An allegation “although often requested” is sufficient as
against a demurrer.‘n

1913. Execution-An allegation that a written contract was “made and
entered into” includes its delivery.“
1914. Modiﬁed contract—A modiﬁed contract may be declared upon as
modiﬁed, without reference to the original contract."
1915. Several promises—A plaintiff may allege and prove as many promises
as he may have to pay the debt sued for, if they are separate, distinct, and
valid undertakings.“‘

1916. Allegation of writing—In declaring on a contract within the statute
of frauds it is unnecessary to allege that it is in writing."
1917. Promise to pay money on demand——A promise to pay money, no
time being expressed,‘ is deemed in law a promise to pay on demand. It is
‘'1 See § 869.

‘"1 Abbott v. W. U. Tel. Co., 86-44, 9O+1.
‘'9 Becker v. Sweetzer, 15—427(346).

9° Frank v. Irgens, 27-43, 6t380; Elm
quist v. Markoe, 39-494. 40+825; Camp
bell v. \V0rrnan, 58-561, 60+668.

51 Russell v. Minnesota Outﬁt,
(136).
32 Frank v. Irgens, 27-43, 6+380.
"3 Grimes

v.

Ericson,

94-46],

See Webb v. Michener. 32-48,

Blunt v. Egeland. 104-351, 116+653; Bran
ton v. McLaughlin, 109-244, 123+808.
89 Wilson v. Clarke, 20—367(318).
9° Parr v. Johnson, 37-457, 35-+176; Ma
lone v. Minn. 8. Co., 36-325, 31+170; New

ton v. Highland I. Co., 62-436, 64-+1146;

1-162

Snow v. Johnson, 1-48(32); Jarrett v. G.

103+334.
19+s2;

N. Ry., 74-477, 77+304. See, as to the
necessity of a demand, Bailey v. Merritt,
7—159(102); Smith v. Jordan, 13-264
(246); \Vhite v. Phelps, 14-27(21);

Wells v. Moses. 87-432, 92+334.

84 Grimes v. Ericson. 94-461, 103%-334.
85 See Johnson v. Howard, 20—370(322);

Andreas v. Holcombe, 22-339.
‘*6 Johnson v. Howard. 20—370(322);
Boon v. State Ins. Co., 37-426, 34+902.
8" R. L. 1905 § 4150.
*5 See Burns v. Jordan, 43-25, 44+523;

Board of Ed. v. Moore, 17—412(391); Mc

Clung v. Capehart, 24-17.
M Hall v. Williams, 13—260(242).
92 Romans v. Langevin, 34-312, 25+638.
"3 Estes v. Farnham, 11-423(312); Swank

v. Barnum, 63-447, 65+722.
"4 Walsh v. Kattenburgh, 8—127(99).

95 See 5 8857.
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sufficient to plead such a promise as made, without pleading the construction
which the law places upon it by alleging a promise to pay on demand."
1918. Denial of execution—Under a general denial the defendant may
prove that the contract alleged was never made," or that the contract actually

made was different from the one alleged.”

The denial of the execution of a

written instrument, in order to shift the burden of proof, must be positive,

speciﬁc, and personally veriﬁed by the dcfcndant.‘“’

CONTRIBUTION
Cross-References

See Guaranty, 4080; Suretyship, 9090.

1919. Deﬁnition—Contribution is a payment made by each, or by any one
of several having a common interest or liability, of his share in a loss suffered,

or in an amount necessarily paid, by one of the parties in behalf of all.1
1920. Liability—In general—The general rule is that, where two or more
persons are jointly, or jointly and severally, bound to pay a sum of money, and
one or more of them pays the whole, or more than his or their share, and thereby
relieves the others from their liability, those paying may recover from those not
paying the aliquot proportion which they ought to pay. The persons not pay
ing, but being relieved from a positive liability by a payment made by others,
who were bound with them, are held to be under an implied promise to contrib
ute each his share to make the whole sum paid. This rule applies equally to
those who are bound as original co-contractors and to those who are bound to
pay the debt of another or answer for his default as co-sureties.2
1921. Basis of doctrine-' ‘he doctrine of contribution is based on the
maxim that equality is equity.8 It is not based on contract.‘
1922. When right accrues—One is not entitled to contribution until he has
actually paid more than his share, or so assumed the common obligation as to
release those from whom he claims contribution.‘
1923. Between judgment debt0rs—Statute—Umler the statute,“ where
one of several joint judgment debtors pays more than his share, and ﬁles notice
of his payment and claim to contribution, he is ipso facto subrogated to the
rights of the judgment creditor, and may issue execution to enforce contribu
tion. It is unnecessary that his property should have been levied on before he
paid the judgment.7
1924. Between wrongdoers—The rule that contribution will not be al
lowed between wrongdoers is applicable only where the person seeking the con
tribution was guilty of an intentional wrong, or, at least, where he must be pre
sumed to have known that he was doing an illegal act. It is inapplicable to a
case of mere negligence in doing a lawful act.8
96 Chamberlain v. Tiner, 31-371, 18+97.
9" Scone v. Amos, 38-79, 35+575; McCormiek v. Doucette, 61-40, 63-+95.

4 Schmidt v. Coulter. 6—492(340).
5 Canosia v. Grand Lake, 80-357, 83+346.
8 R. L. 1905 § 4281.

"8 Scone v. Amos, 38-79, 35+575; Ortt v.
Mpls. etc. Ry., 36-396, 31+519.

7 Ankcny v. Moifett, 37-109, 33+320;
Whelan v. Reynolds, 101-290, 112+223;

"9 See § 3365.
1 Canosia V. Grand Lake, 80-357. 83+346;

Akin v. Lake Superior (‘. I. Mines, 103
204, 114+-654, 837.

Kettle River v. Bruno, 106-58, 118+63.
See Note, 98 Am. St. Rep. 31.
2Gugisberg v. Eckert, 1011116, 111+945.
8Van Brunt v. Gordon, 53-227, 54+1118.

BAnkcny v. Motfett, 37-109, 33+320;
Engstrand v. Kletfman, S6-403, 90+-1054;
hlayberry v. N. P. Ry., 100-79, 110+356;
Warren v. Westrup, 44-237. 239, 46+347.
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1925. Co-debtors—Where one of several who are jointly, or jointly and
scverably, liable on contract for the same debt, pays more than his share, he is
entitled to contribution from the others to reimburse him for the excess thus

paid.D
CONTRIBUTORY NEGLIGENCE—See Carriers; Master and Serv

ant; Municipal Corporations; Negligence; Railroads; Street Railways; and
other speciﬁc heads involving negligence.
CONTROVERSY—See note 10.
CONVENIENT—-See note 11.
CONVERSATIONS—See Evidence, 3237; Witnesses, 10316, 10319.

CONVERSATIONS WITH DECEASED PERSONS—See Witnesses,
10316.

CONVERSION
Cross-References

See Carriers, 1345; Chattel Mortgages, 1474-1478; Corporations, 2040; Equitable Con
version; Sheritfs and Constables, 8747; Warebousemen, 10140.
WHAT CONSTITUTES

1926. Deﬁnition—A conversion is an unauthorized assumption and exercise
of a right of complete ownership over personal property of another, to the total
exclusion of his rights, or any unauthorized physical dealing with it which
destroys it, or changes its essential nature or quality, or in any way deprives the
owner of it permanently.12 It has been otherwise deﬁned as, “any unauthor
ized dealing with the goods of another by one in possession, whereby the nature
or quality of the goods is essentially altered, or by which one having the right
of possession is deprived of all substantial use of the goods, permanently or
temporarily ;” 13 “any distinct act of dominion wrongfully exerted over the per
sonal property of another in denial of his right or inconsistent with it ;” 1‘ “an
unauthorized exercise of dominion over the personal property of another ;” 1“
See Lesher v. Getman, 30-321, 330, 15+
309; Mpls. M. Co. v. Wheeler, 31-121, 16+
698; 12 Harv. L. Rev. 176.
0Van Brunt v. Gordon, 53-227, 544-1118.

10 Barber v. Kennedy, 18—216(196, 206).
11 McClung v. Bergﬁeld, 4-148 (99, 103).

M This deﬁnition is based on Merz v.
Croxen, 102-69, 112+890; Century Dic
tionary; 21 Harv. L. Rev. 408. The test
of conversion is deﬁnitely settled in this
state by the Merz case which holds that
“to constitute a conversion of personal
property, there must be some repudiation
of the owncr’s right, or some exercise of
dominion over it inconsistent with such
right, or some act done which has the ef
fect of destroying or changing its charac
ter.” This test wisely excludes many acts
for which trover would lie at common law,

such as a misuse of property by a bailce.
See McCurdy v. Wallblom, 94-326, 102+
S73; 21 Harv. L. Rev. 408.
The Merz
case is admirable in substance and eﬁeet,

but its language is infelicitous. The ex
pressions, “some repudiation of the own
er’s right” and “some exercise of do

minion,” are vague and unﬁt to submit to
a jury. Even with lawyers the word “do
minion’ ’ has no ﬁxed and deﬁnite meaning.
The expression “repudiation of the own
er ’s right” is objectionable in that it sug
gests the necessity of knowledge of the
owner ’s right. See, upon the general sub
jcct. 15 Am. L. Rev. 363; 21 Law Quar
terly Rev. 43; Note, 24 Am. St. Rep. 795;

Note to Donald v. Suckling, Bigelow, Lead
ing Cases in Torts; Dean Amcs, Disseizin
of Chattels, 3 Harv. L. Rev. 23, 313, 337.
13 Prof. J. B. Ames. See 15 Am. L. Rev.
363.

HHossfeldt V. Dill, 28-469, 475, 10+
781; Allen v. Am. B. & L. Assn., 49-544,
550, 52-144; Carpenter v. Am. B. & L.
Assn., 54-403, 409, 56+95; Cumbey v.
Ueland, 72-453, 458, 75+-727; Johnson v.
Dun, 75-533, 537, 78+98; McDonald v.
Bayha, 93-139, 100+679; Humphreys \'.
.\Iinn. C. 00., 94-469, 103+338; Kloos v.
Gatz, 97-167, l05+639. See, for a very
just criticism of this deﬁnition, 21 Harv.
L. Rev. 412.

15 Coleman v. Pearce, 26-123, 132, 1+8-16.
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“an unauthorized act which deprives another of his property permanently, or
for an indeﬁnite time ;” 1° “an unauthorized assumption and exercise of the
right of ownership over personal property belonging to another in hostility to
his rights ;” " “a distinct and unauthorized assumption of the powers of the
true owner ;” 1" “the act of wilfully interfering with any chattel, without law
ful justiﬁcation, whereby any person entitled thereto is deprived of the posses
sion of it ;” “’ “any dealing with a chattel which impliedly or by its terms ex
cludes the dominion of the owner ;” 2° “an act of dominion over the movables

of another; that is, a usurpation of ownership ;” “ “every act of control or
dominion over personal property without the owner’s authority, and in disre
gard and violation of his rights ;” 2' “an unauthorized assumption and exercise

of the right of ownership over goods or personal chattels belonging to another.
to the alteration of their condition or the exclusion of the owner’s rights ;” "
and “the turning or applying the property of another to one’s own use.” 2‘
Some of these deﬁnitions are obviously framed to cover every act for which
trover would lie at common law, and do not accurately express the law of this
state, but they indicate the general trend of authority. To constitute a con
version it is not essential that the wrongdoer take actual possession of the prop
erty, or that he convert it to his own use.25 As an action for conversion is a
means of forcing the title on the converter and making him pay for the full
value of the property it would seem proper that nothing should be regarded as a
conversion which does not deprive the owner of the property completely and
permanently.
.
1927. Ministerial dealing with goods-Mere ministerial dealing with
goods, at the request of an apparent owner having actual control of them, ap
pears not to be a conversion.“
1928. Intent—Knowledge—Motive—As a general rule, the intent, knowl
edge, or motive of the converter is immaterial, except as affecting damages.U
It seems, however, that there are ill-deﬁned exceptions to this general rule.’8

1929. Conversion of realty--An action will not lie to recover the value of
realty, as for converting it, against one who caused it to be sold under execu

tion issued on a judgment which has been paid.20 An action will lie for the
conversion of chattels attached to realty."
1930. Time of conversion—A conversion of logs has been held to relate
back to the time of cutting down the trees.“

1931. Knowledge and consent of owner—If the conversion was with the
knowledge and consent of the owner he cannot recover.32 A disposition of
property pursuant to an agreement with the owner cannot be a conversion.88
An owner of personal property cannot be
deprived of his right to it through the
unauthorized act of another. Hall v. Pills
bury, 43—33, 37, 4411673.
16 Merz v. (lroxon, 102-69, 112+S90; Sut

ton v. G. N. Ry., 99-376, 109+s1-5.‘
1" Century Dictionary.
1! McCurdy v. Wallblom, 94-326, 102+
873.
l9Sa1mond, Torts, 294.
20 Bishop, Non-Contract Law, § 403.

'-‘l Bigelow, Torts, 8 ed. 395.
21 28 Am. & Eng, Ency. of Law 679.

I8 Bouvier, Diet. (Rawle’s ed.).
24 Ilodge v. Eastern Ry., 70-193, 196, 72+

]07 .
'-'5 Hossfeldt v. Dill, 28-469, 475, 10+-781;
McDonald v. Bayha, 93-139, 100+679;

Chase v.

Baskerville,

93-402,

Kloos v. Gatz, 97-167, 105+639.

101+950;
See Molm

v. Barton, 27-530. “+765.
26 .\Ierz v. Croxen, 102-69, 112+890.

See

Hollins v. Fowler, L. R. 7 H. L. 757.
'-"Kronschnab1e v. Knoblauch, 21-56, 58;
Appleton M. Co. v. Warder, 42-117, 120,
~l3+79]; Jesnrun v. Kent. 45-222, 47+784;

Dolliff v. Robbins, 83-498. 86+772; Vine
v. Casmey, 86-74, 77, 90+158; Johnson V.

.\lartin, 87-370. 924-221; Hoyt v. Duluth
etc. Ry., 103-396, 115l263.
29 See Merz v. Croxen, 102-69, 112+890.
'~’" Noi'grcii v. Edson, 51-567, 53+876.
30 See § 1932.
'
31(‘loss v. Mcehan, 83-178. 85+1010.
~12 Freeman v. litter, 21-2; Tousley v.
Board of Ed., 39-419. 4()l509; Griﬁin v.
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, 1932. Acts held to constitute conversion—Retaking property under an at
tachment, the property having been replevied from the attaching oﬂicer; 8‘ in
vesting money in his own name by an agent intrusted with the money to be
invested in the name of his principal ; “ purchasing from a person in~possession,
but without title, or authority, or indicia of authority from the true owner; 8“
re-selling by a purchaser at an unauthorized private sale on execution; 8' wrong
fully refusing to deliver possession of the property of another on demand; as a
sale as his own by a cotcnant of joint property; 3“ purchasing from a mort
gagor and wrongfully refusing to deliver possession to the mortgagee on de

mand ; ‘° wrongfully refusing to sell or to account by a factor; “ wrongfully
levying on the property of another by an officer; “ repudiating a trust; “ re
fusing to permit an owner to remove a chattel attached to a building; “ a re
fusal by a mortgagor to let his mortgagee have possession; 4-" quarrying and
disposing of stone below street grade by a city; ‘G a sale on execution of more
than the judgment debtor’s interest; “ purchasing the grain of another stored
with a warehouse1nan;‘8 an unauthorized sale and purchase of its stock by a
corporation for non-payment of dues; 4° a renewal by a bank of a note which it
ought to have collected; 5° an unauthorized release of an attachment bond by
an attorney; “ tearing up and carrying away railway rails and accessories; "
ordering a third party not to deliver goods to the Plaintiff which the defendants
had purchased from such third party on behalf of the plaintiff ; 53 failure to ac
count for funds received;‘* an unauthorized sale by an agent; 5‘ canceling
stock; 5“ taking property and neglecting to return it; " use of property
pledged ; ‘*8 cutting and removing crops; 5” an unauthorized sale of the property
of another; °° obtaining money under false pretences ; 6‘ refusal by corporation
to record transfer of stock; " removal of goods stored with a bailee from one
Bristle, 39-456, 40+523; Penney v. Mutual
1. Co., 54-541, 56+165; Partridge v. Minn.
etc. Co., 75-496, 78+85; Wrigley v. Wat
son, 81-251, 83-F989. See Kronschnable v.
Knoblauch, 21-56; Person v. Wilson, 25
189;

Wetherel] v.

Stewart, 35-496, 29+

196; Kendall v. Duluth, 64-295, 66+1150;
Herrick v. Barnes, 78-475, 8l+526; Boxell
v. Robinson, S2-26, 84+635.
38 Chase v. Blaisdell, 4—90(60).

M Vanderburgh v. Bassett, 4—242(171).
35 Farrand v. Hurlburt, 7-477(383); Cock
v. Van Etten, 12-522(431, 434).

M Nesbitt v. St. Paul L. Co., 21-491;
Johnson v. Martin. 87-370, 92+221. Sec
15 Am. L. Rev. 363.
8'! Kronschnable v. Knoblauch, 21-56.

38 Morish v. Mountain, 22-564; Chase v.
- Blaisdell. 4-90(60) ; J orgenson v. Tait,

Stout v. Stoppel, 30-56, 14-+268; Medicke
v. Sauer, 61-15, 63+170. See Woods v.
Wulf, 84-299, 87+840.
45 Fletcher v. Neudeck, 30-125, 14+513;
Close v. Hodges, 44-204, 46+335.
40 Viliski v. Minneapolis, 40-304, 41+1050.
47 App'eton M. Co. v. Warder, 42-117, 43+
791.
48 Hall v. Pillsbury, 43-33, 44+673.
4" Allen v. Am. B. & L. Assn., 49-544, 52+

144; Carpenter v. Am. B. & L. Assn., 54

403, 56+95.
5° Cumbey v. Ueland, 72453, 75+727.
51 Johnson v. Dun, 75-533, 78+98.

52 Hodge v. Eastern Ry., 70-193, 72+1074.
53 McDonald v. Bayha, 93-139, 100+679.
54 Danvcrs F. E. Co. v. Johnson, 93-323,
101-+492; Id., 96-272, 104+899.

84+635; Northness v. Hillestad, 87-304,
306, 91+1112; St. Paul etc. Ry. v. Gard

55 Chase v. Baskerville, 93-402, 101+950.
66 Hnmphreys v. Minn. C. Co., 94-469,
103+338.
M Stickney v. Smith, 5-486(390, 392).

ner, 19-132(99, 112).
39 Person v. Wilson, 25-189.
40 Jorgensen v. Tait, 26-327, 4+44.
“Coleman v. Pearce, 26-123, 1+846.

58 Scott v. Reed, 83-203, 85+1012.
M Mueller v. Olson, 90-416, 97+115.
"0 Johnson v. Martin, 87-370, 374, 92+
221.

42 Molm v. Barton, 27-530, 8+765; Hoss
feldt v. Dill, 28-469, 10+781; Kloos v.
Gatz, 97-167, 105+639.
48 Judd v. Dike, 30-380. 385, 15+672.
44 Shapira v. Barney, 30-59, 14+270;

01 Holland v. Bishop, 60-23, 61+681.
81' Nicollet Nat. Bank v. City Bank, 38
85, 35+577; Humphreys v. Minn. 0. Co..
94-469, 103+:-338.

26-327, 4+44; Boxell v. Robinson, 82-26,

414

CONVERSION

warehouse to another; 6'“ an improper payment of part of the purchase money
for grain to a third party claiming a lien under a chattel mortgage.“
1933. Acts held not to constitute conversion—An indorsement and de
livery 01‘ bills of lading by a bank holding them as collateral security; “ replevy
ing property by a preferred creditor; “ selling realty on an execution which had
been paid;"7 a void attempt to foreclose a chattel mortgage, the mortgagee
bidding in; ‘*8 an assignment of a thing in action subject to a lien, the assignee
having notice of the lien; "° the acceptance by a creditor from his debtor of a
preferential security voidable under the insolvent law; "° sending an engine out
of the state to etfect a sale thereof, the defendant being under contract with
the plaintiﬁ to sell the same; '“ taking possession by a vendor under a condi

tional sale; "2 refusal by one cotenant of a demand for the entire property by
other cotenants ; " taking a farm implement, with the consent of the person in
possession, who was not the owner, and returning it as directed by him; " plac
ing money held by an agent in a drawer with his private money."S
1934. Conversion of various forms of propcrty—Wheat ; " logs and lum
ber;71 moncy;" promissory note;" bonds;°° stock ;“ chattels attached to
realty;'"' stock of merchandise;“ hay; 8‘ household goods; 8‘ threshing ma
63 McCurdy v. Wallblom, 94-326, 102+
873.
"4 Gaertner v. Western E]. Co., 104-467,
116+945.
65 Leuthold v. Fairchild, 35-99, 27+503,
28+218.

" Hurlburt v. Schulenburg, 17-22(5);
Washburn v. Mendenhall, 21-332 ; Nesbitt
v. St. Paul L. Co., 21-491; Person v. Wil
son, 25-189; Haven v. Place, 28-551, 11+

117; Shepard V. Pettit, 30-481, 16+271;
Clark v. Nelson, 34-289, 25+628; Whitney

W Moore v. Hayes, 35-205, 28+238.

v. Huntington. 34-458, 26+631; Adamaon

61 Norgren v. Edson, 51-567, 53+876.

v. Petersen, 35-529, 29+321; Whitney v.
Huntington, 37-197, 33+561; Libby v.
Johnson, 37-220, 33+783; King v. Merri
man, 38-47; 35+570; Hoxsie v. Empire L.
Co., 41-548, 43+476; Miss. etc. Co. v. Page,
69-269, 71+4; Breault v. Merrill, 72-143,

68 Powell v. Gagnon, 52-232, 53+1148.

6" Comfort v. Creelman, 52-280, 53+1157.
10 Hay v. Tuttle, 67-56, 69+696.
11 Port Huron etc. Co. v. Otto, 89-393,
9-H1088.
T2 McClelland v. Nichols, 24-176.
18 Person V. Wilson, 25-189.

(‘arver v. Crookston L. Co., 84-79, 86+871;

T4 Merz v. Croxen, 102-69, 112+890.

Hastay v. Bonness, 84-120, 86+896.

T-5 Furber v. Barnes, 32-105, 19+728.
T6 Coleman v. Pearce, 26-123, 1+846;

18 Clayton v. Bennington, 24-14; First
Nat. Bank v. Lincoln, 36-132, 30l-449;
Reynolds v. St. Paul '1‘. Co., 51-236, 53+
457; Hodgsnn v. St. Paul P. Co., 78-172,

75.-122; Goss v. Meehan, 83-178, 85+1010;

Sanders v. Chandler, 26-273, 3+351; Ken
rick v. Rogers, 26-344, 4+46; Howard v.
Barton, 28-116, 9+584; Hossfelrlt v. Dill,
28-469, 10+781; Melin v. Reynolds, 32-52,
19+81; Howard v. Rugland, 35-388, 29+63;
Homberger v. Brandenberg, 35-401, 29+
123; Wetherell v. Stewart, 35-496, 29+196;

Stone v. Quaal, 36-46, 29+326; Griﬁin v.
Bristle, 39-456, 40+523; Close v. Hodges,
44-204, 46+335; Donovan v. Sell, 64-212,
66+722; Herrick v. Barnes, 78-475, 81+

526; Jackson v. Sevatson, 79-275, 82+634;

S0+956; Lahr v. Kraemcr, 91-26, 97+418;
Danvers F. E. Co. v. Johnson, 93-323,
1014492.
71" l\'ininger v.
Banning,
7—274(2l0);

Haas v. Sackett, 40-53, 41+237; Cumbey
v. Ueland, 72-453, 75+727; Enneking v.
\Vocbkenberg, S8-259, 92+932.

8° Winona v. Minn. Ry. Const. Co., 29
68. 11+228; Johnson v. Dun, 75-533, 78+98_ I

81 Nicollet Nat. Bank v. City Bank, 38

83+153;

85, 35+577; MeKusick v. Seymour, 48-172,

Dinde v. Gotfke. S1-304, 84+41; Mann v.
Lamb. 83-14, 85+827; Bank of Litchﬁeld
v. Elliott, 83-469, 86+454; Cummings v.

50+1116; Allen v. Am. B. & L. Assn., 49
544. 52+144; Carpenter v. Am. B. & L.
Assn., 54-403, 56#95; Upham v. Barbour,

Matteson

v.

Munro,

80-340,

Newell, 86-130, 90+311; Johnson v. Mar

65 364, 68+42; Windham Co. S. Bank v.

tin, 87-370, 92+221; Robine v. Little, 88

O’Gorman, 66-361. 69+317; Humphreys v.
Minn. C. Co., 94-469, 103+338.

122, 92+1130; Flour City Nat. Bank v.
Bayer, 89-180, 94+557; Lake v. Lund, 9°

280, 99+S84; Holden v. Maxﬁcld, 94-27,
101+955; Kloos v. Gatz, 97-167, 105+-639;
First Nat. Bank v. St. Anthony etc. Co.,
103-82, 114%-265; Gaertner v. Western E].

Co., 104-467, l16+9-45;
Theis, 109-4, 122t310.

Woodworth

v.

82 Tyler v. Hanscom, 28-1, 8+825; Stout

v. Stoppel, 30-56, l4+268; Shapira V.
Barney, 30-59, 1-H270; Whitney v. Hunt
ington, 34-458, 463. 26+631; Erickson v.

Jones. 37-459. 35l267; Ingalls v. St. P.
etc. Ry., 39-479. 40+524; Wylie v. Grun
dysen, 51-360, 53+S05; Medicke v. Sauer,

CON VERc'ION

415

chine;'° harvester ;“ buggy;" buildings ;“ public funds ;'° wearing ap
parel;"‘ books of account_;‘” printing press; "3 electrotype plates; “ steer;"
railway cross ties; °° railway rails; '" cord wood; '8 wagon; 9” piano; ‘ stone; '
harness; 8 carload of potatoes; ‘ ﬂax seed; ‘ timber; " safe; " automobile; ' saw

mill and machinery; 9 crops; 1° carload of live stock; “ carload of oranges; 1’
jewelry; "‘ horses; “ carload of corn; 1“ cane-mill; 1° ﬂour; " sheep and
lambs ' ‘8 watches.lo
,

1935. Conversion by various classes of persons—Sherit1;’° grain ele
vator company; 2‘ warehousemen; 2’ purchaser from warehousemen; "‘
61-15, 63-+170; Capehart v. Foster, 61-132,
63%257; \V0ods v. Wulf, 84-299, 87+840.

88 Derby v. Gallup, 5-119(85); Stickney
v. Bronson, 5-215(172); Beebe v. Wilkin
son, 30-548, 16+-450; Howard v. Mandar

ﬁeld, 31-337, 17+946; Bennett v. Denny,
33-530, 24+]93; Dallemand v. Janney, 51

514, 53+803; Rollofson v. Nash, 75-237,
77+954; Schetfer v. Lowe, 77-279, 79+
970; Carson v. Hawley, 82-204, 84+746;

State v. Shevlin, 66-217, 68+973; Foot v.
Miss. etc. Co., 70-57, 72+732; Chad
bourne v. Reed, 83-447, 86+415; White v.

Neils, 100-16, 110+371; Hoyt v. Duluth
etc. Ry., 103-396, 115+263; State v. Rat
Portage L. Co., 106-1, 1151-162, 117+922;
Williams v. Monks, 108-256, 122+5; State
v. Clarke, 109-123, 123+54. See § 1959.
1 Moulton v. Thompson, 26-120, 1+836.
8 Chase v. Baskerville, 93-402, 101+950.

Moss v. Anheuser, 95-515, 103+1l33; Bar
bieri v. Messner, 106-102, 1184-258.
84 Burger v. N. P. Ry., 22-343; Walker

9 Nickerson v. Wells, 71-230, 73+959, 741
891.

v. Johnson, 28-147, 9+632; Hinman v.
Heyderstadt, 32-250, 20+155; Freeman v.
Kraemer, 63-242, 65+455; Vine v. Casmey,

Bloemendal v. Albrecht, 79-304, 82+585;
Cummings v. Newell, 86-130, 90+311;
Northness v. Hillestad, 87-304, 91+1112;
Mueller v. Olson, 90-416, 97+115; Rector

1" Ohlson v. Manderfeld, 28-390, 10+418;

86-74, 90+158; Stitt v. Namakan L. Co.,
95-91, 103+-707.
55 Young v. Ege, 63-219, 65+249, 67+4;

v. Anderson. 96-123, 104+884; Agne v.
Skewis, 98-32, 107+415; Bibb v. Roth,

Boxell v. Robinson, 82-26, 84+635;

101-111, 111+919.

Mc

Donald v. Bayha, 93-139, 1001-679; Webb
v. Downes, 93-457, 101+966; McCurdy v.
Wallblom, 94-326, 102+873; Kincaid v.
Junkunz, 109-400, 123+1082.
86 McClelland v. Nichols, 24-176; Cuslring
v. Seymour, 30-301,

15+249;

Nichols v.

Minn. T. M. Co., 70-528, 73+415; Mpls. T.
M. Co. v. Burton, 94-467, 103+335.
8'! Tillman v. International H. Co., 93

197, 101+71.
88 Allen v. Coates, 29-46, 11+132.
8° Woods v. Wulf, 84-299, 87+840.
9° Mower County v. Smith, 22-97.
M Johnson v. Morstad, 63-397, 65+727;
Scott V. Reed, 83-203, 85+1012.

‘'2 Sawyer v. Knowles, 61-531, 63+1038.
9! Pound v. Pound, 64-428, 67+200;
Strickland v. Minn. T. F. Co., 77-210, 79+
674.

94 Davis v. Tribune etc. Co., 70-95, 72+
808.

11 Brown v. Bayer, 91-140, 97+736; Id.,
95-472, 104+225; Sutton v. G. N. Ry., 99
376, 109+815.

12 Foy v. Chi. etc. Ry., 63-255, 65+627.
13 Chamberlain v. West, 37-54, 33+-114.

H Torp v. Gulseth, 37-135, 33+550.
15 Jellctt v. St. P. etc. Ry., 30-265, 15+
237.

16 Lampsen v. Brander, 28-526, 11+94.
‘-7 Kronschnable v. Knoblauch, 21-56.

18 Barry v. McGrade, 14-163(126).
19 Illingworth v. Greenleaf, 11-235(154).
2° Stickney v. Bronson, 5-215(172) ; Lynd
v. Picket, 7-184(128); 7/immerman v.
Lamb, 7-421(336); Barry v. McGrade, 14- _
163(126); Orr v. Box, 22-485; Murphy v.
Sherman, 25-196; Moulton v. Thompson,

26-120, 1+836; Sanders v. Chandler, 26
273, 3+351; Becker v. Dunham, 27-32, 6+
406; Molm v. Barton, 27-530, 8+765;

95 Cooley v. Copperud, 81-431, 84+1115.

Tyler v. Hanscom, 28-1, 8+825; Howard
v. Barton, 28-116. 9-P584; Ohlson v. Man

9‘! Chandler v. De Gralf, 27-208, 6+611.

derfeld. 28-390, 10+418; Hossfeldt v. Dill,

9" Hodge v. Eastern Ry., 70-193, 72+1074.
'8 Molm v. Barton, 27-530, 8+-765; Tous
ley v. Board of Ed., 39-419, 40+509.
00 Walker v. Johnson, 28-147, 9-+632.

1 Adams v. Castle, 64-505, 671-637; Lane
v. Dreger, 95-4, 103+710.

2 Viliski v. Minneapolis, 40-304, 41+1050.
BJorgensen v. Tait, 26-327, 4+44.
4Lepeska v. Masek. 88-55, 92+131.

5Winter v. Atlantic E. Co., 88-196, 92+
955.
BShepard v. Pettit, 30-119, 14-1-511;

28-469, 10+781; Lampsen v. Brander, 28

526, 11.-94; Allen v. Coates, 29-46, 11+1s2;
Howard v. Manderﬁeld, 31-337, 17+9-46;
Perkins v. Zarracher, 32-71, 19+385; How
ard v. Rugland, 35-388, 29+63; Homberger
v. Brandenberg, 35-401, 29+123; Hopkins
v. Swensen, 41-292, 42+-1062; Appleton M.
Co. v. Warder, 42-117, 43+791; Wylie v.
Grundysen, 51-360, 531-805; Dallemand v.

Janney, 51-514, 53+803; Casper v. Klip
pen, 61-353, 63+737; Young v. Ego, 63
219, 65+249, 67+4; Johnson v. Randall, 74
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pledgee;24 agent;”’ servant; "'° factor ;" attorney; 2*‘ bailee;” common car
rier ; 8° cotenant ; 3‘ partners; ‘*2 trustee; " executor; 3‘ mortgagor; 3‘ purchaser
from mortgagor ;‘° mortgagee;"1 purchaser at execution sale;" judgment
creditor; 3" landlord under farm contract; "° Umted States marshal; “ city; "

innkeeper ; ‘3 commission merchant.“
ACTIONS

1936. Election of remedies—Waiver—When personalty is wrongfully
taken from the owner and converted, he has an election to sue in replevin for
the recovery of the property in specie, or to sue for the trespass and recover dam
44, 76+791; Rollofson v. Nash, 75-237, 77+
954; Schneider v. Anderson, 77-124, 79+
603; Scheifer v. Lowe, 77-279, 79+970;
Matteson

v.

Munro,

80-340,

83+153;

Coomhs v. Bodkin, 81-245, 83+986; Linde
v. Gatfke, 81-304, 84+41; Carson v. Haw
ley, 82-204, 84-+746; Flour City Nat. Bank
v. Bayer, 89-180, 94+557; Brown v. Bayer,
91-140, 97+736; Lane v. Dreger, 95-4,
103+710; Brown v. Bayer, 95-472, 104+
225; Kloos v. Gatz, 97-167, 105+639;
Adams v. Overboe, 105-295, 117-+496.

21 Lewis v. St. P. etc. Ry., 20—260(234);
Leuthold v. Fairchild, 35-99, 27+503, 28+
218; Wallace v. Mpls. etc. Co., 37-464, 35+
268; Lundberg v. N. W. El. Co., 42-37, 43+
685; Close v. Hodges, 44-204, 46+335;
Tarbell v. Farmers’ M. E. Co., 44-471, 47+

152; Plano Mfg. Co. v. Northern Pac. El.
Co., 51-167, 53+202; McLennan v. Mpls.
etc. El. Co., 57-317, 59+628; Osborne v.
Cargill, 62-400, 64+1135; Scoﬁeld v. Nat.
E]. Co., 64-527, 67+645; Chczick v. Mpls.
etc. Co., 66-300, 68+l093; Hogan v. At

lantic E]. Co., 66-344, 69+1; Avery v.
Stewart, 75-106, 77+560, 78+244; Part
ridge v. Minn. etc. Co., 75-496, 78+85;

Rice v. Madelia F. W. Co., 78-124, 80+
853; Winter v. Atlantic E]. Co., 88-196,
92+955; Cramer v. N. W. El. Co., 91-346,
98+96; Gaertner v. Western E]. Co., 104

467, 116+945.
'-’2 Jesurun v. Kent, 45—2ﬁ, 47+784; Mc
'Curd_v v. Wallblom, 94-326. 102+873.
23 Hall v. Pillsbury, 43-33, 44+673; Jesu
run v. Kent, 45-222. 47+784; Herrick v.
Barnes. 78-475, 81+-526; Jackson v. Sevat
son, 79-275, 82+634; Mann v. Lamb, 83

14, s5+s27; Dolliﬁ‘ v. Robbins, 83-498,
86+772.
14 Upham

v.

Barbour,

65-364,

6S+42;

v. Kraczner, 91-26, 97+-418; Chase v. Bas
kerville, 93-402, l0l+950.
2" Leuthold v. Fairchild, 35-99, 27+503,
28+2lS; Hodgson v. St. Paul P. Co., 78
172, S0+956 (criticised in 13 Harv. L. Rev.

530).
21 Coleman v. Pearce, 26-123, 1+-846 ;
Johnson v. Martin, 87-370. 92+221.
2* Johnson v. Dun, 75-533, 78+98.
'-'9 Brown v. Shaw, 51-266, 53+633; Davis
v. Tribune etc. Co., 70-95, 72+808; Mc
(‘urdy v. Wallblom, 94-326, 102+873.
3° Jellvtt v. St. P. etc. Ry., 30-265, 15+
237; l"dy v. (Jhi. etc. Ry., 63-255, 65+627;
.\Ierz v. Chi. etc. Ry., 86-33, 90+7.
11 Strong v. Colter, 13-82(77); Person v.

Wilson, 25-189; Shepard V. Pettit, 30-119,
14+-511; Rector v. Anderson, 96-123, 104+
.-S4.
-'12 Vnnderbnrgh v. Bassett, 4—242(171).

M.lmld \'. Dike. 30-330, 385, 15+672.
34Re_rnohls v. St. Paul T. Co., 51-236,
53+457;\\'riglcy v. VVatson, 81-251, 83+
989.
=*-'- Fletcher v. Ncudeck, 30-125, 14+513.

3“ Jorgensen

v.

Tait,

26-327,

4+44;

Fletcher v. Ncudeck, 30-125, 14+513;
Adamson v. Petersen, 35-529, 29+321;
Close v. Hodges, 44-204, 46+335; Mc
Arthur v. Murphy, 74-53, 76+955; Part
ridge v. Minn. etc. Co., 75-496, 78+85;
Strickland v. Minn. etc. Co.. 77-210, 79+

674; Lake v. Lund, 92-280. 99-+884.
37 Cushing v. Seymour, 30-301, 15+249;
Wetherell v. Stewart, 35-496, 29+196;
Torp v. Gulseth, 37-.135. 33+550; Deal v.
Osborne, 42-102, 106, 43+835; Powell v.
Gagnon, 52-232, 53+-1148; Penney v. Mu
tual 1. Co.. 54-541. 56+165; Donovan v.
Sell. 64-212. 66.L722: Latusek v. Davies,
79-279, 82+5S7: Southwick v. Himmelrnan,

Windham Co. S. Bank v. O’Gorman, 66

109-76, 122+1016.

361. 69+317; Scott v. Reed, 83-203, 85+
1012.

38 Kronschnalﬂe v. Knoblauch. 21-56;
Appleton M. Co. v. ‘Varder, 42-117, 43+
791; Ilcbcrling v. Jaggar, 47-70. 49+396.

1'5 Farrand v.
Hnrlburt,
7-477(383);
Grecnleaf v. Egan, 30-316. 15+-254; Lent
hold v. Fairchild, 35-99, 27+503, 28+-218;
Am. Ex. Co. v. Piatt, 51-568. 53+877;

McLennan v. Mpls. etc. Co., 57-317. 59+
628; Milton v. Johnson, 79-170, 81+842;

Boxell v. Robinson, 82-26, 29, 84+635;
Snell v. Goodlander, 90-533, 97+421; Lahr

H9 (‘ohen v. Goldberg, 65-473, 67+1149.
4° Northness v. Hillestad, 87-304, 91+
l112; Rector v. Anderson, 96-123, 104+
884; Agne v. Skewis, 98-32. 107+415.
41 Bennett v. Denny, 33-530, 24+193.

42 Viliski v. Minneapolis, 40-304, 41+1050.
48 Chamberlain v. West. 37-54, 33+114.
H Holden v. Muxﬁeld. 94-27, 101+-955.
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ages, or to sue for the conversion and recover the value of the property.“ An
owner whose property is converted may waive the tort and sue on an implied
contract to pay the value of the property or the amount received on its sale.“
If the owner sues in conversion he waives the trespass.‘7

When an ofﬁcer

wrongfully seizes property under process and sells it, the owner may elect to sue
either the officer or the purchaser at the sale.“ The statutory action where a
grain warehouseman refuses delivery of grain stored “’ is not exclusive of an ac

tion for conversion."0 The owner of property converted is under no obligation
to receive it backs"1 An assignee in insolvency has been held not to have an
election to sue for the conversion of a preferential security.52
1937. Essentials of cause of action—' ‘be two essentials of a cause of action
for conversion are property in the plaintiff, either general or special, and a con~
version by the defendant.“8 To maintain the common-law action of trover it
was essential that the plaintiff have the possession, or the right to the in1mc
diate possession, at the time of the conversion.“ This common-law rule has
been inadvertently laid down in some of our cases.“ It has been said in one
of our cases that to maintain an action for conversion some right of the plain
tiff as respects the possession of the property must have been violated.“ It is
well settled, however, that under the code an action will lie for a conversion

where the plaintiff had neither the possession nor the right to the possession at
the time of the conversion. The gist of the action under the code is the injury
to the property right of the plaintiif."7 To constitute a conversion it is un
necessary that the property should have been taken from the possession of the
plaintiﬁ.“ The fact that it was not in the power of the defendant to deprive
the, plaintiff of his rights in the property is not the test of a right of action.M
The rights of the parties are determined by the conditions at the time of the
conversion. If the plaintiff had the right to the possession at the time of the
conversion, it is immaterial that he did not have the right at the commencement

of the action.60
1938. Distinguished from trover—The action under the code for conver
sion is not governed by the same rules as the common-law action of trover, and
is of wider scope.61
_
1939. Object of action—' ‘he object of the action is not to obtain possession
of the thing converted, but compensation for the conversion."
-15 Vanderburgh v. Bassett, 4—242(171.
176); Johnson v. Dun, 75-533, 539, 78+
98; Mueller \'. Olson, 90-416, 97+115. See
State v. Shevlin, 62-99, 108, 64+81.
4“ Brady v. Brennan, 25-210; Plainview
v. Winona etc. Ry., 36-505, 32+745; Libby
v. Johnson, 37-220, 222, 33+783; Downs

ﬁeld v. Nat. El. Co., 64-527, 530, 67+6-15;

v.

Brcault v.

Finnegan, 58-112, 59-981;

McArtl1ur

\'. Murphy, 74-53, 76+955; Northness v.
llillestad, 87-304, 91+l112.

4'! Vanderburgh v. Bassett, 4-242(171,
176).
48 See § 8747.
49 R. L. 1905 § 2051.
"0 Daniels v. Palmer, 41-116, 42+855.
51 Carpenter v. Am. B. & L. Assn., 54
403, 56+95.
"2 Hay v. Tuttle, 67-56, 58. 69+696.
M Vanderburgh

v.

Bassett,

4—242(171,

1074; Latusck v. Davies, 79-279, 82+-587.
See Hatch v. Coddington, 32-92, 94, 19+
1193; McDonald v. Bayha, 93-139, 141,
1OO+679.
5“ Haven v. Place, 28-551, 553, 11+117.
57 Adams v. Castle, 64-505, 67-+637; Sco
Merrill, 72-143, 145, 75+122.

Sec Whitney v. Huntington, 34-458, 26+
631.
58 Lampsen \'. Brandcr, 28-526, 528, 11+
94.
59 Nichols v.

Minn. '1‘. M. Co., 70-528,

532, 73+415.
nuS0utl1wic.l: v.-Iiimmelman, 109-76, 122+
1016.
"1 Stout v. Stoppel, 30-56, 58, 14-+268;
Adams v. Castle, 64-505, 508, 67+637;
ltreault v. Merrill, 72-143, 75+122. See,

for the history of trover, 11 Harv. L. Rev.

176).
M Adams v. Castle, 64-505, 508, 67+637;

Breault v. Merrill, 72-143, 75+122.
"5 Hodge v. Eastern Ry., 70-193, 72+
—27

277, 374; Salmond, Torts, § 97.

P-'-‘ Carpenter v. Am. B. & L. Assn., 54

403, 410, 56+95.
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1940. Who may maintain action-—Bare possession, though wrongfully ob
tained, entitles a party to maintain an action against a 1nere stranger to the
property who takes it from him.“ A mere depositary or gratuitous bailee may
maintain an action, not only against one who has tortiously converted the prop
erty, but also against one through whose negligence or failure of duty it has
been lost, as, for example, a common carrier or innkeeper.“ An action may be
maintained by the master of a vessel; “ by one cotenant against another; " by
a cotenant against a stranger to the title; ‘" by a lienholder ; “B by a holder of a
seed-grain note; “° by a mortgagee; 7° by a mortgagor; 7‘ by a board of county
commissioners against the county treasurer; 72 by a purchaser at an execution

sale; '3 by an equitable owner; “ by a landlord; "" by an agent.TB
1941. Limitation of actions-—Whe“re there has been a fraudulent conver
sion, the statute of limitations runs from the discovery of the fraud.17 An ac
tion by the state for conversion to recover the value of timber which had not
been removed within the time prescribed by a permit, has been held not barred
by the statute of limitations applicable to actions based on a statute for a pen
alty or forfeiture, or to actions for a penalty or forfeiture to the state.”
1942. Demand before suit—A demand and refusal of possession are merely
evidence of conversion and need not be proved where there is other evidence
of conversion "—where there has been an actual conversion.so They need not
be proved where the original taking was unlawful; 8‘ or where the defendant
has sold the property; " or where he has purchased it from a converter; “ or
where he asserts title in his answer; “ or where his conduct shows that a de
mand would have been futile.“ If the original taking by the defendant was

rightful and there is no evidence of an actual conversion—the conversion con
sisting merely in a wrongful detention, there can be no recovery without proof
of a demand and refusal before suit."u It has been held that where the de
fendant purchased the property in good faith from the apparent owner and
there is no evidence of any act of conversion on his part, proof of a demand and
“3 Stitt v. Namakan L. Co., 95-91, 103+

707. See Anderson v. Gouldberg, 51-294,
53+636.
M Chamberlain v. West, 37-54, 33+114;
Brown v. Shaw, 51-266, 53+-633; Laing v.

Nelson, 41-521, 43+476; Grinell v. III. C.
Ry., 109-513, 124+377.
"5 Houghton v. Lynch, 13-85(80).
60 Strong v. Colter, 13-82(77); Person v.

Wilson, 25-189; Shepard v. Pettit, 30-119,
]4+511; Rector v. Anderson, 96-123, 104+
884.
61 Melin v. Reynolds, 32-52, 19+81.
08 Nichols v. Minn. '1'. M. Co., 70-528,
73+-115; Breault v. Merrill, 72-143, 75+122.
6" Nash v. Brewster, 39-530, 41+105; Sco
ﬁeld v. Nat. E]. Co., 64-527, 67+645.
70 See §§ 1475, 1476, 1478.

11 See §§ 1474, 1477.
72 Mower County v. Smith, 22-97.

"8 Whitney v. Huntington, 34-458, 26+631.
14 Adams v. Castle, 64-505, 674-637.
15 Whitney v. Huntington, 34-458, 463,
26+631.
16 Parks v. Fogleman, 97-157, 105+560.
'11 Mower County v. Smith, 22-97; Cock
v. Van Etten, 12-522(431).
‘'8 State v. Rat Portage L. Co.. 106-1. 115+
162. 117+922.

TD Adams v. Castle, 64-505, 67+637; Ho
gan v. Atlantic El. Co., 66-344, 349, 69+1;

llomberger v. Brandenberg, 35-401, 403,
29+123.

9° Kenrick v. Rogers, 26-344, 41-46;
Kronschnable v. Knoblauch, 21-56; Far
rand v. Hurlburt, 7-477 (383);
Van Etten, 12-522(431, 434).

Cock v.

81 Murphy v. Sherman, 25-196; Lynd v.
Picket, 7-184(128, 137) ; State v. New, 22
76, 80; Ormund v. Hobart, 36-306, 31+
213.

52 Kronschnable v. Knoblauch, 21-56 ;
Adams V. Castle, 64-505, 67+637.
BB Hogan v. Atlantic E]. Co., 66-344, 69+
1; 15 Harv. L. Rev. 590. See Plano Mfg.
Co. v. Northern Pac. El. Co., 51-167, 53+
202.

4

84 Jackson v. Sevatson, 79-275, 277, 82+
634; Ormund v. Hobart, 36-306, 31+213.
See Ambuehl v. Matthews, 41-537, 43+477;

Kellogg v. Olson, 34-103, 24-+364.
B6 Shapira v. Barney, 30-59, 14+270. See
Jackson v. Sevatson, 79-275, 82+634;
Plano Mfg. Co. v. Northern Pac. El. Co..
51-167, 168, 53+202.
8“ State v. New, 22-76, 80; Boxell v. Rob

inson, 82-26, 29, 84+635. See Chandler v.
Do Grnﬁ’, 25-88; Id., 27-208. 6+611.
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refusal of possession is necessary." A demand has been held unnecessary
where the party was brought into the action by order of court.“ While a de
mand must be unconditional, the refusal to abide by the conditions of special
property does not operate as a conversion, where a reasonable qualiﬁcation is
annexed to the refusal. It is ordinarily for the jury to pass upon the existence
of the qualiﬁcation and its reasonableness.” A demand on a cotenant has been
held insufﬁcient?o A demand on an agent, whose authority has terminated,
has been held insul’ficient.91 A demand on an agent in charge of a grain ele
vator has been held proper." A demand on a grain warehouseman has been
held sufficient, though it was for more than the party was entitled to as his
share of a depleted stock.08 A formal tender of charges and grain receipts on
a demand for grain stored by a warehouseman has been held waived.“ A de
mand has been held unnecessary before an action on an indemnity bond for a
conversion of funds by a secretary of a corporation.“ A conversion may be
found prior to the time of a demand and refusal." Where there has been an
actual conversion it is immaterial whether a demand was sufficient."
1943. Comp1aint—The essential allegations are (1.) a description of the
property converted, (2) the plaintiff’s right to the property, (3) the conversion
by the defendant, and (4) the damages sustained by the plaintiff." A general
allegation of ownership is sufficient.” Under such an allegation either a gen
eral or special property may be proved,1 but a lien under a sccd-grain note has
been held inadmissible.’ Where the facts giving rise to plaintiff’s title are
alleged, and they are insufficient, they are not helped by a general allegation
of ownership.8 Ownership must be alleged as of the date of the conversion.‘
The speciﬁc acts constituting the conversion need not be alleged; it is sufficient
to allege that the defendant “converted” the property.‘ It is unnecessary to
allege that the property was “wrongfully” or “unlawfully” converted.“ It is
proper practice to allege the value of the property converted,’r but this is un
necessary if there is an allegation of damages.8 An allegation of demand and
refusal is ilnnet-cssaryf’ If specia “’ or exemplary “ damages are sought tl1c
57 Plano Mfg. Co. v. Northern Pac. El.
Co., 51-167, 53+202.
To same effect,
Nichols v. Minn. T. M. Co., 70-528, 531,

73+-115; Stone v. Quaal, 36-46, 48, 29+326.
The soundness of this decision is question
able.

See 15 Am. Law Rev. 363, 376-378;

15 Harv. L. Rev. 590; 28 Am. & Eng.
Ency. of Law (2 ed.) 704. It is appar
ently inconsistent with Hogan v. Atlantic
El. Co., 66-344, 69+1.
*5 McArthur v. Murphy, 74-53, 55, 76+

9" Jones v. Rahilly, 16-320(283); First
Nat. Bank v. St. Croix B. Corp., 41-141.
-t2+861; Scoﬁeld v. Nat. El. Co., 64-527,
530, 67+645; McArthur v. Clark, 86-165,

90+369; First Nat. Bank v. St. Anthony
etc. Co., 103-82, 114+265.
1Cushing v. Seymour, 30-301, 307, 15+

249; McArthur v. Clark, 86-165, 90+369
and cases supra.
2Scoﬁeld v. Nat. E]. Co., 64-527, 67+645.
-“First Nat. Bank v. St. Croix B. Corp.,

90 Person v. Wilson, 25-189.

41-141, 42+861.
See Bloemendal v. Al
hrecht, 79-304, 82+585.
4Smith v. Force, 31-119, 16+704.
See

"1 Hay v. Tuttle, 67-56, 69+696.
"2 Lundberg v. N. W. El. Co., 42-37, 43+

Hillestad, 87-304, 307, 91+1l12.

955.

89 Sutton v. G. N. Ry., 99-376, 109+815.

685.

03 Lenthold v. Fair-child, 35-99, 27+503,
28+218.
M Wallace v. Mpls. etc. Co., 37-464, 35+
268.
95 Danvers F. E. Co. v. Johnson, 93-323,

101+492.
M McLennan v. Mpls. etc. 00., 57-317,
59+628.
9" Kenrick v. Rogers, 26-344, 4+46.
98 Brunswick v. Brackett, 37-58, 60, 33+
214.

Morish v. Mountain, 22-564; Northness v.
5First Nat. Bank v. St. Croix B. Corp.,
41-141, 42-t-861; Nichols v. Minn. etc. 00.,
70-528, 531, 73+415. See State v. Munch,
22-67, 73; Kendall v. Duluth, 64-295, 66+
1150.

6 Cordill v. Minn. E]. 00., 89-442, 95+306.
1 Brunswick v. Brackett, 37-58, 33+214.
8Brunswick v. Brackett, 37-58, 33+214;

Humphreys v. Minn. 0. Co., 94-469, 103!
338.
“Brunswick v. Brackett, 37-58, 33+214;

Adams v. Castle. 64-505, 67+637; Lynd V.
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facts justifying them must he pleaded. Cases are cited below holding partic
ular complaints sufficient,12 or insufficient.13
1944. Answer—Cases are cited below involving the construction of particu
lar answers.“
1945. General denial-—Evidcnce admissible—Where the complaint alleges
ownership in the plaintiff and conversion by the defendant in general terms, the
defendant is entitled, under a general denial, to prove any fact inconsistent
with such ownership and conversion."
1946. Defences—Title in a third person is no defence unless the defendant
can in some manner connect himself with such person and clai1n under him.10
In an action by a mortgagor against a mere wrongdoer who is a stranger to the
mortgage, it is no defence that there is a default in the mortgage which is held

by a third party, and that it is due and payable.17 It is no defence that the
defendant honestly believed that the property was his own.18 A judgment in
replevin for the same cause of action is a bar.“ It is no defence that the de
fendant offered to return the property.20 A conversion cannot be purged.’1 It
is no defence that the defendant did not have possession at the commencement
of the action.n The defence of an accounting or settlement is new matter to he

pleaded by the defendant." In an action for conversion by execution sale, the
fact that the defendant had deposited the surplus with the justice who issued the
execution, has been held not a defence.“ An answer setting up an equitable in
terest in a third party has been held not to state a defence.25 In an action
against a carrier the fact that the property was taken from the carrier by one

having a title paramount to that of the plaintiff is a defence.” An offer to rein
state a shareholder on payment of accrued dues and fees has been held not a de
fence.21

A denial of taking and converting has been held inconsistent with a

Picket, 7—184(128); Homberger v. Bran
denberg, 35-401, 29+123. But see Ken
dall v. Duluth, 64-295, 66-l-1150; Jarrett

v. G. N. Ry., 74-477, 77+304.
1° Chase v. Bla-isdell, 4-90(60); Hum
phreys v. Minn. C. Co., 94-469, 103+338.
11 Vine v. Casmey, 86-74, 90+158.
12 I-lurlburt v. Schulenburg, 17-22(5);
St. Paul etc. Ry. v. Gardner, 19—132(99,

(ushiug v. Seymour. 30-301, 15+249;
Johnson
v.
Oswald,
38-550,
38+630
(fraud); Penney v. Mutual 1. Co., 54-541,
56+165 (consent of plaintiff); Johnson v.

Morstad, 63-397, 65+727 (title in defend
ant); Pound v. Pound, 64-428, 432, 67+

200; Nichols v. Minn. T. M. Co., 70-528,
73+-115; Kramer v. N. W. El. Co., 91-346,
349, 98+96 (fraud).

112); Washbnrn v. Mendenhall, 21-332;
Morish v. Mountain, 22-564; Jorgensen v.
Tait, 26-.327, 4+-14; Tyler v. Hanscom, 28

10 Brown v. Shaw, 51-266, 53+633. See
Anderson v. Gouldbcrg, 51-294, 53+636;
Vandiver v. O’Gorman, 57-64, 58+831;

1, 8+S25; Melin v. Reynolds, 32-52, 19+81;

Hoxsie v. Empire L. Co., 41-548, 43+476.
1'' Vandiver v. O'Gor:nan, 57-64, 58+83l.

McKusick v. Seymour, 48-172, 50+1l16;
Schneider v. Anderson, 77-124, 79+603;
Strickland v. Minn. T. F. Co., 77-210, 79+
674; Northness v. Hillestad, 87-304, 91+
1112; Kramer v. N. VV. El. Co., 91-346,
9S+96; Rector v. Anderson, 96-123, 104+

884; First Nat. Bank v. St. Anthony etc.
Co., 103-82, 114+265.
13 Haven v. Place, 28-551, 11+117; Clay

ton v. Bcnnington, 24-14.
“Derby v. Gallup, 5-119(S-5)

18 See § 1928.
W Hardin v. Palmerlec, 28-450, 10+773;
Veline v. Dahlquist, 64-119, 121, 661-141.
See Woodcock v. Carlson, 49-536, 52+1-12;

Hatch v. Coddington, 32-92, 19+393.
20 Carpenter \'. Am. B. & L. Assn., 54-403,
56l95. See Sutton v. G. N. Ry., 99-376,
109+815.

21 Sutton v. (1. N. Ry., 99-376, 109+-815.
(held to

21’-Morisl1 v. Mountain, 22-564.
23 Mower County v. Smith, 22-97, 114.
24 Allen v. (‘oatcs, 29-46, 11+132.

admit a taking) ; Chandler v. Dc Graft‘, 27
208, 6+611 (held to deny pla.intilT’s owner
ship and the conversion charged); Lamp
sen v. Brander, 28-526, 11094 (held to ad

476.

mit a taking). See cases under §§ 1945,
1946.
15Jones v. Rahilly, 16—320(283); Mc

20 Nat. Bank of Com. v. Chi. etc. Ry., 44
224, 464-342, 560; Mcrz v. Chi. etc. Ry., 86
33, 00+7.

(llelland v. Nichols, 24-176 (right of pos
session in defendant); Chandler v. De
Graft‘, 27-208, 6+611 (title in defendant);

27 Carpenter v. Am. B. & L. Assn., 54
403, 56+95; Allen v. Am. B. & L. Assn,
49-544, 52+144.

95 Hoxsie v. Empire L. Co., 41-548, 43+
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plea that the goods were the property of a third person and that the defendant
took them under a writ duly issued against such person.28 A general denial has
been held not inconsistent with an allegation of payment.20
1947. Waiver—Cases are cited below involving questions as to a waiver.‘0
1948. Variance—Under a general allegation of ownership proof of a lien
under a seed-grain note has been held a fatal variance?’1 Recovery as for con
version has been held permissible under a prayer for possession as in replevin.u
A variance has been held waived by a failure to object.“
found to have occurred prior to a demand and refusal.“

A conversion may be
Proof as to title in a

third party has been held a variance.”
1949. Burden of proof—Under a general denial the plaintiff has the burden
of proving his ownership, either general or special, at the time of the conversion,
and the fact of the conversion by the defendant. These are the two essential
facts constituting the cause of action." Some cases hold that he must prove a
right of immediate possession.“1

It is unnecessary to prove a paper title.

The

plaintiff may make out a prima facie case, and shift the burden of going on
with the evidence, by showing that the defendant took the property from his
possession, or that of his grantor. Possession is itself prima facie evidence of
ownership, and a taking of property from the possession of the owner is prima
facie wrongful and a conversion." In an action against a bailee the plaintiff
makes out a prima facie case by proof of failure or refusal on the part of the
bailee to return the property on demand. The burden is on the bailee, in case
of loss of the goods, to prove not only the loss but also that be exercised due care
in keeping them.“ The burden of proof has been held on the principal in an
action against an agent; ‘° on a carrier, to prove that seizure under process was
valid ; “ on the defendant, as to the consent of the plaintiff to the conversion; "—'
on the defendant, as to the amount of wheat raised under a farm contract; “

on the defendant, as to facts rendering a thing in action of less than its face
value; “ on the plaintiff, claiming under a chattel mortgage, that it was exe
outed in good faith; "' on the defendant, that he was a bona ﬁde mortgagee; “‘

on the plaintiff, that the property was transferred to the defendant as security
and that the debt secured was paid; " on the defendant, that property was law
fully sold for storage charges; “ on the defendant, an officer, attacking the title
of plaintiff as fraudulent; “’ on the defendant, a commission merchant. to prove
fraud."“
1'" Derby v. Gallup, 5-119(85).

See Zim-

merman v. Lamb, 7-421 (336).

‘-‘9 First Nat. Bank v. Lincoln, 36-132,
301-449.
ll" Chase v. Baskerville, 93-402, 101+950
(whether the acceptance of a part of the
purchase price constituted a waiver held
a question for the jury) ; Webb v. Downes,
93-157, 101+966 (waiver of irregularities
in sale by
charges).

warehouseman

for

storage

$1Scoﬁeld v. Nat. El. Co., 64-527, 67+
645.
82 See 5 1952.
83 Adams v. Castle, 64-505, 67+637.
84 l\|cLennan v. Mpls. etc. Co., 57-317, 59+

628.
-15 Derby v. Gallup, 5—119(85).
3“ Vanderbnrgh v. Bassett, 4-242(171,
176); Holden v. Maxﬁeld, 94-27, 101+955;
Bibb v. Roth, 101-111. 111+919.
-17 Sec § 1937.

3*‘ Derby v. Gallup, 5-119(85, 101); Jel
lett v. St. P. etc. Ry., 30-265, 267, 15+
237; Pound v. Pound, 60-214, 62+264;
Freeman v. Kraemer, 63-242, 247, 65+
455; Rollofson v. Nash. 75-237, 77+954;

Cordill v. Minn. El. 00., 89-442, 95+306.
3" Davis v. Tribune etc. Co., 70-95, 72+
5118.

*0 Lahr v. Kraemcr, 91-26, 97+418.
41 Merz v. Chi. etc. Ry., 86-33, 90+7.
42 Herrick v. Barnes, 78-475, 479, 81+
526.
*3 Avery v. Stewart, 75-106, 108, 77+560,
78+244. See Christlanson v. Nelson, 76-36.

78+875, 79+647.
M Johnson v. Dun, 75-533, 539, 78+98.
45 Hogan v. Atlantic El. Co.. 66-344. 69+].
46 Nickerson v. Wells, 71-230, 238, 73+

959, 74+891.
47 Pound v. Pound, 64-428, 432, 67+200.

49 Jesurun v. Kent, 45-222, 47+784.
4“ Derby v. Gallup, 5—119(85); Howard
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1950. Evidence-—Admissibility—-Cases are cited below holding evidence
admissible 5‘ or inadmissible.“2

1951. Evidence-—Sufﬁciency—(Jases are cited below holding evidence suffi
cient to justify a verdict for the plaintiff; “ holding evidence to justify a verdict
for the defendant; 5' holding evidence insufficient to justify a verdict for the
plainti1f;‘"’ holding it proper,“ or improper," to dismiss an action for failure
of proof; and holding it proper to set aside a directed verdict for the defend
ant."
third party); Cohen v. Goldberg, 65-473,

v. Manderﬁeld, 31-337, 17+946; Homberger
v. Brandenbcrg, 35-401, 29+123.
See
Sanders v. Chandler, 26-273, 3+35l.
5° Holden v. Maxﬁeld, 94-27, 101+955.
51 Derby v. Gallup, 5-1l9(85) (opinion
of owner as to value); Illingworth v.
Greenleaf, 11-235(154) (average value of

100+679 (as to letters written by the
plaintiﬁ, the letters not being produced).
58 Clark v. Nelson, 34-289, 25+628; Brown

a number of watches); Burger v. N. P.

v. Shaw, 51-266, 53+633; Am. Ex. Co. v.

Ry., 22-343 (opinion evidence of a quali
ﬁed witness as to the value of hay, cost of
production, supply and demand, etc., there
being no market value); Clark v. Nelson,
34-289, 25+628 (scale-bills of logs);

Piatt, 51-568, 53+877; McLenuau v. Mpls.
ctc. Co., 57-317, 59+628; Sawyer v.

Hoxsic v. Empire L. Co., 41-548, 43+-476

(letter from defendant to plaintiﬁ); Mc
Lennan v. Mp1s. etc. Co., 57-317, 59+628

67+1149

(the

wealth

of

the

defendant.

there being no foundation for exemplary
damages);

McDonald v. Bayha,

93-139,

Knowles, 61-531, 63+1038; Young v. Ego,

63-219, 65+249, 67+4; Avery v. Stewart,
75-106, 77+560, 78+244; Latusek v. Da
vies, 79-279, 82+587; Linde v. Gatfke, 81
304, 84+41; Scott v. Reed, 83-203, 83*
1012; Carver v. Crookston L. Co., 84-79,

(value of article a short time before its
conversion); Johnson v. Morstad, 63-397,

86+871; Woods v. Wulf, 84-299, 87+8-10;

65+727 (books of account); Rollofson v.

Northness v. Ilillestad, 87-304, 91+1112;
Robine v. Little, 88-122, 92+1130; Enne
king v. Woebkenberg, 88-259, 92+932:

Nash, 75-237, 77+954 (possession of party

through whom plaintiff claims title and
his declarations characterizing such posses
sion); Scheifer v. Lowe, 77-279, 79+970
(manner of conducting a business); Car
son

v.

Hawley,

82-204,

84+746

Cummings

v.

Newell,

86-130,

90+311;

Flour Oity Nat. Bank v. Bayer, 89-180.
94+557; Maloney v. Warner, 91-364, 98¢

1102; Lake v. Luud, 92-230, 99+s.~u;

(state

Tillman v. lnternational H. Co., 93-197,

ments of conspirators); Spoon v. Fram
bnch, 83-301, 86+106 (assignment of a

101+71; Holden v. Maxﬁeld, 94-27, 101+
955; Humphreys v. Minn. C. Co., 94-469,
103+338; Brown v. Bayer, 95-472, 104+
225; Moss v. Anheuser, 95-515, 103+1133.
H Dallemand v. Janney, 51-514, 53+803;
Chezick v. Mp1s. etc. Co., 66-300, 68+1093;
Rollofson v. Nash, 75-237, 77+954; Schef

note); Carver v. Crookston L. Co., 84-79,

86+871 (estimate of attaching officer as
to number of logs in a boom—scale-bills
of logs); Yoki v. First S. Bank, 87-295,
91+1101 (aﬁidavit of plaintiff made in
another action tending to contradict his
claim of ownership); Kramer v. N. W. El.
Co., 9].-346, 98+96 (warehouse receipts);
McDonald v. Bayha, 93-139, 100+679 (dec
larations of a party holding possession of
the property for defendant); Humphreys
v. Minn. (‘. Co., 94-469, 103+338 (what
stock sold for in a bona ﬁde transaction).
52 Derby v. Gallup, 5-I19(85) (declara
tions of a prior owner of a sale by him—
fact that A was a silent partner of B who
sold the property to plaintiﬁ); Stickney
v. Bronson, 5-215(172) (a memorandum
and evidence as to value based thereon);
Zimmerman v. Lamb, 7-421(336) (dec
larations of a vendor after a sale); Beebe
v. Wilkinson, 30-548, 16+450 (fact that
third party had some interest in the prop
erty); Hanson v. Tarbox, 47-.433, 50+474

(payment after suit begun of a mortgage
under which defendant justiﬁed); Reyn
olds v. St. Paul T. Co., 51-236, 531457 (a
final decree in another action and the ﬁles
of the probate court in the estate of a

fer v. Lowe, 77-279, 79+970;

Cooley v.

Copperud, 81-431, 84+1115; Mann v.
Lamb, 83-14, 85+827; Spoon v. Frambach,
83-301, 864-106; Bank of Litchfield v.

Elliott, 83-469, 86+-454; Winter v. At
lantic El. Co., 88-196, 92+955; Port Huron

etc. Co. v. Otto, 89-393, 94+1088; Mpls.
T.

M. Co.

v. Burton, 94-467,

103+335;

Danvers F. E. Co. v. Johnson, 96-272,
104+899.
515 Pound

v.

Pound,

64-428,

67+200;

Windham Co. S. Bank v. O’Gorman, 66
361, 69+317; Lepeska v. Masek, 88-55, 92+
131;

Brown

v.

Bayer, 91-140,

97+736;

Rector v. Anderson, 96-123, 104-+884;
Bibb v. Roth, 101-111, 111+919.
M Goss v. Meehan, 83-178, 85+1010;
Rector v. Anderson, 96-123, 104+884.
1" Pound v. Pound. 60-214, 62+-264; Stitt
\-. Namakan L. Co., 95-91, 103+707; Kloos
v. Gatz, 97-167, 105+639; Woodworth v.

Theis, 109-4, 122+310.
58 Mueller v. Olson, 90-416, 97+115.
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1952. Relief allowable-—Recovery may be had as in an action for conver
sion if the complaint is suﬁieient, though the relief asked is for the possession
of the property or its value as in replevin."n If the complaint is sufficient a re
covery may be had either as for a conversion, or as for money had and re
ceived.“0
1953._Eﬁect oi judgment—A judgment for the plaintiff vests the title to
the property in the defendant, at least, if it is satisﬁed.01 It is a bar to a sub
sequent action of replevinf’2
1954. Accounting-—An action for conversion l1as been tried as an action for
an accounting.“
DAMAGES

1955. General ru1e—The general rule for the measure of. damages, is the
value of the property at the time of the conversion, with interest from that
time.“ The market value is the standard of value.“ The value of crops
levied on may be assessed as of the date of the execution sale."
1956. Where plaintiff has special interest only—One having only a spe
cial property in the thing converted may recover its full value as against a
.stranger to the title,“ but as against the general owner, or one in privity with
him, he can recover only the value of his special property.“
1957. When property returned—Nominal damages-—In cases of merely
technical conversion, where the property is returned in the same condition as
before the unauthorized act, not only when the owner voluntarily receives back
the goods, but also when he takes them back against his will, the plaintiff is
entitled to only nominal damages and costs.“
1958. Things in action—Where the property converted is a thing in action,
such as a bill, note, bond, or other security, the measure of damages is prima
facie its face value, the defendant being at liberty to show in reduction of dani
-'"' Washburn v. Mendenhall, 21-332; Morish v. Mountain, 22-564; Howard v. Barton, 28-116, 9+584.
"0 Northness v. Hillestad, 87-304, 306,
91+1112.
"1 Johnson v. Dun, 75-533, 538, 78+98;
Third Nat. Bank v. Rice, 161 Fed. 822.

See, as to the necessity of satisfaction, 16
Harv. L. Rev. 131.

'2 Hatch v. Coddington, 32-92, 19+393.
"Ambuehl v. Matthews, 41-537, 43+477.
0‘ Derby v. Gallup, 5—119(85) (stock of
merchandise); Zimmerman v. Lamb, 7
421(336) (cattle); Farrand v. Hnrlburt.
7-477(383) (money placed with an agent
for investment); Jones v. Rahilly, 16
320(283, 290) (horses and buggy); Mur
phy v. Sherman, 25-196 (horse); Coleman
v. Pearce, 26-123, 132, 1+846 (wheat—de
duction for storage charges); Jellctt v.

St. P. etc. Ry., 30-265, 15+237 (carload of
corn); Judd v. Dike, 30-380, 385, 15+672
(money); Hinman v. Heyderstadt, 32-250,
20+155 (grass); First Nat. Bank v. Lin
coln, 36-132, 30¢449 (insurance money);

Triggs v. Jones, 46-277, 281, 48+-1113
(wrongful delivery of deed); Dallemand
v. Janney, 51-514, 53+803 (stock of wine
and liquors); St. Paul T. Co. v. Kittson,
62-408, 65-I-74 (trust funds); Berryhil] v.
Peabody,

77-59,

79+651

(trust

funds);

Woods v. Wulf, 84-299, 303, 87i-840 (build
ings removed from land); McCurdy v.
Wallblom, 94-326, 102+873 (household
goods); Sutton v. G. N. Ry., 99-376, 109+
815 (livestock).

M Beebe v. Wilkinson, 30-548, 552, 16+
450; Humphreys v. Minn. 0. Co., 94-469,
]03+338. Sec Burger v. N. P. Ry., 22-343,
346.
06 Howard v. Rugland, 35-388, 29+63.

B1 Jellett v. St. P. etc. Ry., 30-265, 267,
15+237; Adamson v. Petersen, 35-529, 29+
321 (mortgagee); Chamberlain v. West,
37-54, 33+114 (bailee); Brown v. Shaw,
51-266, 53+633 (depositary); Dyer v. G.
N. Ry., 51-345, 53+714 (consignee); Van
diver v. O’Gorman, 57-64, 58+831 (mort
gagor); Strickland v. Minn. etc. Co., 77

210, 217, 79+674.
GB Becker v. Dunham, 27-32, 6+-406 (mort
gagee); Jellett v. St. P. etc. Ry., 30-265,
267, 15+237; Cushing v. Seymour, 30-301,
15+249 (mortgagor); Chamberlain v. West,
37-54, 33+114 (bailee); Torp v. Gulseth,
37-135, 33+550 (mortgagor); Deal v. Os
borne, 42-102, 106, 43+835 (mortgagor);
Strickland v. Minn. etc. Co., 77-210, 217,

79+674 (mortgagee); Berg v. Olson, 88
392, 397, 93+309; Agne v. Skewis, 98-32,
107+415 (mortgagee).
69 Sutton v. G. N. Ry., 99-376, 109+815.
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ages payment, insolvency of the maker, or any fact tending to invalidate the se
curity.To
1959. Where property is enhanced in value by converter—Where the
property converted is subsequently enhanced in value by the labor or money of
the converter, the following rules apply: Where the original taking was without
wrongful purpose or intent and with the honest and reasonable belief that the
taker had a right to the property, the measure of damages is the value of the
property at the time of such taking, with interest. Within this rule actual no
tice of the claim of the owner is not inconsistent with good faith on the part
of the converter.

Where the original taking was wilful and without color or

claim of right, the measure of damages is the value of the property at the time
and place demand is made for its return, and in such cases it is immaterial that
the converter has changed the character of the property or by improvements
greatly enhanced its value. If the defendant is an innocent purchaser from a
wilful converter the measure of damages is the value of the property at the time
of the purchase.’1 As every trespass is presumptively wilful the burden of
proving his good faith is on the defendant."2 The question of good faith is for
the jury, unless the evidence is conclusive." Where a person cuts timber as a
wilful trespasser, contracts for the sale to an innocent purchaser, to be delivered

at a speciﬁed place, at which it is subsequently delivered, in an action for con
version against the purchaser, the measure of damages is the value of the tim
ber at the time and place of its delivery to him, and not at the place where it
was situated when the contract was made.“
1960. Where part of a thing is converted—If converting part of an article
renders the whole article valueless for any purpose, the measure of damages is
the value of the article at the time of converting the part, with interest.

If

converting a part does not leave the remainder wholly valueless, it is proper to
arrive at the damages by proving the value of the article entire, and the value

of the part remaining after the severance; the difference, with interest, being
the damages.75

1961. Special damages--Special damages are recoverable upon proper aver
ments and evidence."‘

The expenses of suit are not recoverable.'"

1962. Treble damagcs—Treble damages are recoverable by statute for the
conversion of certain products of the soil."
7" Nininger

v.

Banning,

7-274(210)

(note); Winona v. Minn. Ry. Const. Co.,
:29-68, 11+228 (coupon bonds-exception
to general rule); First Nat. Bank v. Lin
coln, 36-132, 30+449 (note); Hersey v.
Walsh, 38-521, 38+613 (note); Haas v.

109-123, 123+54.

Hoyt v. Duluth etc. Ry., 103-396, 115+

Sackett, 40-53, 41+237 (note); Johnson
v. Dun, 75-533, 539, 78+98 (bond for re

263.

lease of attachment).

263.

‘'1 Nesbitt v. St. Paul L. Co., 21-491;

See § 7957 and 20 Harv.

L. Rev. 227.
12 Hoxsie v. Empire L. Co., 41-548, 43+
476; Miss. R. L. Co. v. Page, 68-269, 71+
4; Hastay v. Bonness, 84-120, 86+896;

73 Hoyt

v. Duluth etc. Ry., 103-396, 115+

H Hoxsie v. Empire L. Co., 41-548, 43

Lindsay v. \Vinona etc. Ry., 29-411, 413,

476.

13+191; Shepard v. Pettit, 30-481, 16+‘

15 Walker v. Johnson, 28-147, 9+632.
76Jones v. Rahilly, 16—320(283, 290);
Cnshing v. Seymour, 30-301, 15+249; Hum
phreys v. Minn. C. Co., 94-469, 103+338;
Flakne v. G. N. Ry., 106-64, 66, 1184-58.

271; Hinman v. Heyderstadt, 32-250, 20+

155; Whitney v. Huntington, 37-197, 33+
561; King v. Merriman, 38-47, 54, 35+570;

Viliski v. Minneapolis, 40-304, 308, 41+
1050; Hoxsie v. Empire L. Co., 41-548,
43+476; State V. Shevlin, 62-99, 108, 64+

81; Miss. R. L. Co. v. Page, 68-269, 71+4;
Dolliﬁ’ V. Robbins, 83-498, 86+772; Hastay
v. Bonness, 84-120, 86+896; Mueller v.
Olson, 90-416, 97+115; Hoyt v. Duluth
cte. Ry., 103-396, 115+263; Williams v.
Monks, 108-256, 122+5; State v. Clarke,

See Chase v. Blaisdell, 4-90(60); Gray v.
Bullard, 22-278.
'" Seeman v. Feeney, 19-79(54).
78 R. L. 1905 §§ 4268, 4449; Tait v.

Thomas, 22-537; Berg v. Baldwin, 31
541, 18+821; State v. McCrum, 38-154, 156,
36+102; Potulni v. Saunders, 37-517, 35+

379; Hebe v. Swift, 53-84, 90, 59+s31.
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1963. Exemplary damages—Exemplary damages are recoverable, as in
other actions ex delicto, if proper foundations are laid in the pleadings."
1964. Mitigation—The defendant may show, in mitigation of damages, any
lawful application of the property or its avails to the use of the owner. He
may show that the property has been returned and received by the plaintiff, or
that its proceeds have, by due process of law, gone to pay the plaintiffs debts.
In general, the right of the plaintiff to recover the full value of the property is
subject to any lawful lien, claim, or interest, which the defendant may have in
it, to be adjudicated in the same action."0 The defendant may show that the
property has been lawfully taken from him under process in favor of a third
party and sold to dischange an obligation of the plaintiff:in Possibly the court
may order the plaintiff to receive the property in mitigation of damages under
certain circumstances, but as a general rule he is not bound to receive it.‘52
Matter in mitigation need not he pleaded."
CONVEY—-See note 84.
CONVEYANCE-—The act of transferring property from one person to an
other; the instrument or document by which property is transferred from one
person to anothcr."""

CONVICTS
Cross-References
See Witnesses, 10309.

1965. Convict labor—Under a former statute the warden and inspectors of
the state prison were authorized to lease the prison shops and vacant grounds

and let for hire certain convicts.lm
CO-OPERATIVE SOCIETY—A union of individuals, commonly labor
ers or small capitalists, formed for the prosecution in common of a productive
enterprise, the proﬁts being shared in accordance with the amount of capital or
labor contributed by each member.87
71! Lynd v. Picket, 7—184(128); Jones v.

Rahilly, 16—320(283, 290); Seeman v.
Feeney, 19-79(54); Dallemaud v. Janney,
51-514, 516, 53+803; Cohen v. Goldberg,
65-473, 67+1149; Matteson v. Munro, 80
340, 83+153; Vine v. Casmey, 86-74, 90+
158.

8° Jellett v. St. P. etc. Ry., 30-265, 268,
15+237. Sec Allen v. Coates, 29-46, 48,
11+132; Chase v. Baskerville, 93-402, 404,

101+950; Cushing v. Seymour, 30-301, 15+
249.
81 Howard v. Manderﬁeld, 31-337, 339,
17+946; Bcyersdorf v. Sump, 39-495, 499,
41+101.
82 Carpenter v. Am. B. & L. .\ssn., 54
403, 410, 56495.

ﬂlloxsie v. Empire L. Co., 41-548, 43+
476; Hoyt v. Duluth etc. Ry., 103-396,

115+263.
84 State v. Winona etc. Ry., 21-472, 478;
Sanford v. Johnson, 24-172.
85 Century Dict. See R. L. 1905 §§ 3334,
3504; Palmer v. Bates, 22-532; Sanford
v. Johnson, 24-172; State v. Williams,

32-537, 21+746; Gregg v. Owens, 37-61,
33+216; Heaven v. Hoaas, 60-313, 62+110
and §§ 8272, 9246.
96 State v. Reed, 27-458, 8+768; Reed v.
Seymour, 24-273.
8'' Finnegan v. Noerenberg, 52-239, 244,
53+1150.

COPYRIGHT
1966. Right statutory—There is no copyright in a published work at com
mon law. Copyright is the creature of acts of Congress.”
1967. What may be copyrighted—Books containing indexes and abstracts
of title to lands in a county, showing incumbranees and liens on such lands,
prepared and compiled from the public records of the county, may be copy
righted.”
CORD—See note 90.
CORN—See note 91.

CORON ERS
1968. Fees for inquest-It was held, under a former statute, that where the

coroner on the same day makes two separate examinations of two diﬁerent dead
bodies, or holds an inquest on one body, and makes an examination of the other,
he was not entitled to a fee of ﬁve dollars for each examination and each in

quest, or to anything more than ﬁve dollars per day for the time actually
spent."
*3 Banker v. Caldwell, 3—94(46).
W Id.
9° McManus v. Louden, 53-339, 55+139.

"1 Kerrick v. Van Dusen, 32-317, 20+22.S.
"2 Kistler v. Hennepin County, 65-262,
68+26.

CORPORATIONS
IN GENERAL
Deﬁnition and nature, 1969.
Domestic and foreign corporations deﬁned,
1970.
Name, 197].

Sea], 1972.
Ulliee in state, 1973.
By-laws, 1974.
Records—Stock books—Admissibility, 1975.
Proof of acts by oral evidence, 1976.

Power to loan money, 2006.
Power to guarantee debt of another, 2007.
Power to purchase and hold its own stock,
2008.
Power to act as bailee, 2009.
Negotiable paper—Accommodation paper,
2010.
Deeds, 2011.
Power to enter partnerships, 2012.
Power to hold stock in other corporations,
2013.

Power to transfer business to another com
PROMOTERS
Contracts of promoters—Adoption, 1977.
Intention of promoters as to character of
corporation, 1978.
Presumption of good faith, 1979.
Liability of promoters, 1980.

pany, 2014.

Admission of authority, 2015.
Contraets—Authority of oﬂicers and agents
must appear, 2016.
Notice of corporate powers, 2017.
Presumptions, 2018.
Franchises and privileges—Nature, 2019.

CORPORATE EXISTENCE
LIABILITIES
General statement, 1981.
Evidence of corporate existence-User,
1982.
Estoppel to deny corporate existence. 1983.
INCORPORATION AND ORGANIZA
TION
By special act—Constitutional prohibition,
1984.

For what purposes corporations may be
formed, 1985.
Articles must be signed by requisite num
ber, 1986.
Filing proof of publication of articles,
1987.
Roincorporatiou, 1988.
Co-operative associations, 1989.
Recording certiﬁcate—Foreign statute,
1990.
Consolidation, 1991.

Limit of corporate indebtedness, 2020.
Unauthorized act of officers and corpora
tors, 2021.

Liability for torts, 2022.
Imposed by charter—Liabilities of third
parties, 2023.
ULTRA VIRES TRANSACTIONS
Deﬁnition, 2024.
What constitutes—Construction, 2025.
When enforceable, 2026.

STOCK
Nature of shares. 2027.
What constitutes, 2028.
Nature of certiﬁcates of stock, 2029.

Issue of stock before incorporation, 2030.
Issued in exchange for property, 2031.
Watered or bonus stock—Stock issued at
less than par—Statute, 2032.
Capital—How far a trust fund for credit

ARTICLES OF INCORPORATION
ors, 2033.

Nature—Contract. 1992.
Acceptance, 1993.

Parol evidence inadmissible to vary, 1994.
Amendment by act of corporators, 1995.

Determine character of corporation, 1996.
Amendment by legislative act—Acceptance,

1997.

Increase of capital stock, 2034.
Right to certiﬁcate—-Action, 2035.
New certiﬁcate in case of loss, 2036.
Surrender—Purchase by corporation, 2037.
Lien of corporation, 2038.
Held in trust for stockholders. 2039.
Conversion by corporation—Irregular sale,
2040.

POWERS AND FRANCHISES
In general, 1998.
Power to sue, 1999.
Power to admit new members, 2000.
Power to assess members, 2001.
Power to own and hold realty-—-Alien stock
holders, 2002.

Power to transfer property, 2003.
Power to mortgage, 2004.
Power to take and enforce securities. 2005.

(‘onditional sale of stock by corporation,
204].

Non-payment—Forfeiture, 2042.
'I‘ransfer—Eﬂ’ect——Novation. 2043.
Transfer on stock books—Statute, 2044.

SUBSCRIPTIONS TO STOCK
Nature of subscription to stock in company
to be formed, 2045.

Distinguished from a sale, 2046.
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Eﬂ"ect—Interest of subscriber in company,

DIRECTORS

2047.

Consideration—Mutuality—Failure of con
sideration, 2048.
Parol evidence to vary, 2049.
Who may subscribe, 2050.
Full amount of capital must be subscribed,
2051.

Secret oral condition, 2052.
Acceptance, 2053.
Fraud, 2054.

Conditions subsequent, 2055.
Delivery of subscription to promoter, 2056.
Liability of subscribers, 2057.
Calls, 2058.
Actions on subscriptions—Pleading, 2059.
Tender of certiﬁcate before suit, 2060.

Various defences to actions on subscrip
tions, 2061.

Release, 2062.
STOCKHOLDERS
Who are stockholders, 2063.
Qualiﬂcations—Limitation of nationality,
2064.

Relation to corporation, 2065.
Relation to each other, 2066.
Trust relation between corporation and
stockholders, 2007.
Powers, 2068.
Right to sue and defend, 2069.

Right to inspect corporate books, 2070.
Rights in corporate property, 2071.
Right to proﬁts—Dividends—Statute en
forcing, 2072.
Contracting with corporation, 2073.
Rights of minority stockholders, 2074.
Estoppel of minority stockholders, 2075.
Notice to corporation not notice to mem

Relation to corporation—Trustees, 2096.

Relation to creditors of corporation, 2097,
Powers—In general, 2098.
Must act collectively, 2099.

Duty to enforce obligations, 2100.
Contracting with corporation, 2101.
Cannot prefer themselves as creditors, 2102.
Liability to corporation for neglect of duty,
2103.
Ratiﬁcation of unauthorized acts, 2104.

(‘ompensation for non-oﬂicial services, 2105.
Compensation for use of property of di
rector, 2106.

,

Liability to creditors under R. L. 1905
§ 2865, 2107.
Liability to creditors under R. L. 1905
§ 3069, 2108.
.\leetings—Notice, 2109.
OFFICERS AND AGENTS
Election, 2110.
De facto, 2111.

Oﬁicers are agents, 2112.
Fiduciary relation, 2113.
Powers, 2114.
Liability on contracts——Signatures, 2115.
Ratiﬁcation of unauthorized acts, 2116.
Suﬂiciency of evidence to show authority,
2117.
Contracting with corporation. 2118.
Notice to oﬁcers notice to corporation,
2119.

Not chargeable with notice, 2120.
Compensation, 2121.
DISSOLUTION AND FORFEITURE OF
FRANCHISE

bers, 2076.

Notice to members as notice to corporation,

Voluntary dissolution—Statute, 2122.
Duty to wind up business and satisfy cred

2077.

When bound by judgment against corpora
tion, 2078.
Meetings, 2079.
LIABILITY OF STOCKHOLDERS
Constitutional liability, 2080.
Enforcement in other states, 2081.
Conﬂict of laws, 2082.
Liability in equity on bonus or watered
stock, 2083.
Same—Basis of liability, 2084.

Statutory liability on watered and bonus
stock, 2085.

Stock paid for in overvalued property,

itors, 2123.
Dissolution by court of equity at instance

of minority stockholders, 2124.
Discretion of court, 2125.
Direct proceeding necessary, 2126.
Grounds for forfeiture—Nonuser and mis
user, 2127.
Duty of attorney general, 2128.

Necessity of judicial determination, 2129.
Procedure for forfeiture—Alternative rem
edies. 2130.
Eﬁect on property, 2131.
Continuance for three years——Statute, 2132.
Waiver of forfeiture by state, 2133.

2086.

Statutory liability for unpaid instalment
on stock, 2087.

Actions to enforce—In general, 2088.
For misconduct, 2089.

For non-compliance with statute in organi
zation, 2090.
Charter provision.s, 2091.

Liability as partners, 2092.
Avoiding liability by contract, 2093.
Elfect of transfer of stock, 2094.
Tenant in common, 2095.

SEQUESTRATION AND DISSOLUTION
PROCEEDINGS UNDER R. L. 1905
§§ 3179. 3180
Application of R. L. 1905 § 3179, 2134.
(‘ompared with proceedings under R. L.
1905 § 3173, 2135.
Who may maintain action, 2136.
Power of attorney general to prosecute,
2137.
Appointment of receiver, 2138.
Ell'~-et of injunction. 2139.

CORPORATIONS
What constitutes insolvency, 2140.
Judgment of dissolution or forfeiture, 2141.
Enforcement of stockholders ’ liability,

42!)

Parties defendant, 2167.
Pleading, 2168.
Defences in action against stockholder,
2169.

2142.

SEQUESTRATION PROCEEDINGS UN
DER R. L. 1905 § 3173
Preliminary statement——-Caution, 2143.
Construction of chapter 76 (R. L. 1905

§§ 3169-3183), 2144.
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IN GENERAL

1969. Deﬁnition and nature—A corporation is an artificial person, created
by law. or under authority of law. from a group or succession of natural per
sons, as a distinct legal entity, with rights and liabilities independent of such
persons.‘“1 It is a legal entity distinct from the natural persons composing it.“
"3 Century Dict.; Beale, Foreign Corp.
§ 1. See School Dist. v. Thompson, 5—280
(221) (mere creatures of law. established
for special purposes and deriving all their
powers

from

the

acts

creating

them);

Aldrich v. Press P. Co., 9—133(123) (may
be composed of one person or several——a
purely intellectual and ideal existence);
Huff v. Winona etc. Ry., 11—180(114)
(the artiﬁcial person called a corporation
is composed of natural persons and the
law deems it to be ﬁrst brought into exist

once and then clothes it with the granted
franchises and property); Auerbach v.

LeSneur M. Co., 28-291, 296, 9+799 (a be
ing created by the law); Merchant v.
Western L. Assn., 56-327, 57+931 (only
an ideal thing or entity representing the
stockholders); Nicollet Nat. Bank v.
F'risk, 71-413, 74+-160 (a mere creature of
the law); State v. Hulder, 78-524, 81+

532 (a person in law); Senour v. Church.
81-294, 84+l09 (corporations are mere
creatures of the state, deriving their exist
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It is not identical with the individuals who compose it, nor is it the equivalent
of the sum of its members." This corporate entity is sometimes characterized
as a “ﬁction,” but with questionable propriety.” The legislative authority to
act collectively is the essential attribute of a corporation.“ The primary object
of a corporation is to bestow the character and properties of individuality on a
collective and changing body of men." A corporation is a “person” within the
meaning of most statutes.” A leading purpose of incorporation is to interpose
a non-conductor through which, in matters of contract, it is impossible to see

the men behind.1 One of the objects of organizing a corporation is to prevent
the death of any of its members from interfering with the affairs of the con
com.2

1970. Domestic and foreign corporations deﬁned-A domestic corpora
tion is one organized under the laws of this state. All other corporations are
foreign.3
1971. Name-—In the absence of statutory provisions regulating the subject,
parties organizing a corporation must choose a name at their peril, and the use
of a name similar to one adopted by another corporation may be enjoined at the
instance of the latter, if misleading and calculated to injure its business.‘ An
action against a corporation which changed its name after the cause of action

accrued should be brought against it by its new name.“ A change in the name
of a corporation does not ordinarily make any break in its continuity or iden
tity as a corporation so as to affect its title to property previously acquired.“ A
variance between the name of a corporation in the original charter and in an
amendatory act has been held immaterial.’
1972. Sea1—All corporations are authorized to have and use a com1n0n seal
and alter the same at pleasure.8 It is unnecessary that the corporate seal
should be attached to the ordinary contracts of a corporation." When a cor
porate seal it attached to an instrument the presumption is that it was attached
by proper authority.“’ The otlicer or agent who, in behalf of the corporation.
once solely from legislative grant). Cor
porations are distinguishable from joint
stock associations, State v. Adams Ex. Co.,
66-271, 68+-1085; from partnership, State
v. U. S. Ex. Co., 81-87, 83+465; Holbrook
v. St. Paul etc. Co., 25-229; 14 Harv. L.
Rev. 222; and from societies or associa
tions, State v. Steele, 37-428, 34+903.

1“ Gallagher v. Germania B. Co., 53-214,
544-1115; Mercantile Nat. Bank v. Parsons,
54-56, 65, 55+825; State v. U. S. Ex. Co.,
81-87, 90, 83+465; Merchants Nat. Bank
v. Wehrmann, 202 U. S. 295; Connell v.
Herring, 208 U. S. 267. The theory of a
distinct entity is sometimes disregarded
and the corporation treated as a mere as—
sociation of natural persons. Gallagher v.

2319, 541-1115. See 19 Harv. L. Rev. 222;
20 Id. 78, 223.
91 11 Harv. L. Rev. 197.
"8 Hale v. Henkel, 201 U. S. 43, 85.
1'9 R. L. 1905 §§ 1738, 2208, 4748(l1),
55l4(11); First Nat. Bank v. Loyhed, 28
396, 398, 10+421; State v. Hulder, 78-524,
51+532.
1Donnell v. Herring, 208 U. S. 267.
2Dent v. Matteson, 70-519, 73+-416.
8R. L. 1905 § 2840. See In re St. Paul

Cermania B. Co., 53-214, 219, 54+-1115;
State v. Creamery P. M. Co., 126+126;

etc. Ry., 36-85, 30+432 (a corporation
formed by a consolidation of a domestic
and a foreign corporation, under Laws
1881 c. 94, held a domestic corporation).
4 Nesne v. Sundet, 93-299, 101+490.
‘Gould v. Sub-District, 7-203(145).
8Meyer v. German etc. Church, 37-241,
33+786; State v. Oftedal, 72-498, 511, 75+

Erickson v. Revere El. Co., 126+130 ;
20 Harv. L. Rev. 223; 23 Id. 216;

692.
1 Cotton v. Miss. etc. Co., 22-372.

Machen, Corp. § 1312.

under an assumed name and with a dis

8 R. L. 1905 § 2852.
B Sullivan v. Murphy, 23-6; Nat. Pro
tcctive Assn. v. Prentice, 49-220, 51+916.

tinct legal entity.
U. S. 43, 76.

v. Hechtman, 45-238, 4'/‘+792; Yanish v.

A corporation is,

after all, but an association of individuals
Hale v. Henkel, 201

‘-W 19 Harv. L. Rev. 223.

9" Gallagher v. Germania B. Co., 53-214,

10 Morris v. Keil, 20-531(474); Bowers
Pioneer F. Co., 64-175, 66+198; Bennett v.
Knowles, 66-4, 68+111; Emerson v. Paciﬁc
etc. Co., 92-523, 100+365.
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affixes the common seal to an ‘instrument, is, in the absence of any statutory

provision, deemed the party executing it. He also stands in the relation of a
subscribing witness to the execution of the deed by the corporation, and is the
proper party to be examined or to make affidavit to prove that the seal affixed
by him was the corporate seal, and that it was affixed by authority of the board
of directors.11
1973. Office in state-—All corporations organized in this state must main
tain an office here.12
1974. By-laws—-All corporations are authorized to enact by-laws for the
management of their property and the regulation and government of their
affairs.‘-" Corporate by-laws must be reasonable, and consistent with law and
public policy,“ and with the charter or articles of incorporation.15 They are
only rules and regulations as to the manner in which the corporate powers shall
be exercised." The mere failure of a stockholder to object to an unauthorized
by-law until an attempt is made to enforce it against him does not estop him
from objecting to it.17 The adoption and amendment of by-laws is regulated
by statute.15 Where a by-law is ambiguous the practical construction placed
upon it by the corporation and its members is controlling.19
1975. Records—Stock books—Admissibi1ity—Resolutions adopted or
declarations made at a corporate meeting and entered in the corporate records
are inadmissible against persons not members of the corporation.’0 Corporate
records are not notice to third parties.21 But the stock books of a corporation
are admissible, even as to third parties, to prove who are stockholders in the
corporation.22 An entry in the minutes of a meeting of a corporation, or its
board of directors, that a certain proposition was adopted is prima facie evi
dence that it received the number of votes necessary to adopt it legally.23 An
entry that a quorum was present is prima facie evidence that the meeting was
duly called.“ An entry in the books of a corporation, which is part of a trans
action, and in accordance with the course which the corporation usually pursued
in such cases, when properly veriﬁed, is competent evidence in its favor." The
minutes of corporation meetings are prima facie evidence only of the proceed
ings, and parol testimony is admissible for the purpose of proving what actually
occurred.“
1976. Proof of acts by oral cvidence—'l‘he acts of a corporation may be
pl'o\'c(l by oral evidence, in the absence of express provision to the contrary.21
11 Bowers v. Hechtman, 45-238, 47+792.
12 R. L. 1905 § 2870; State v. Park, 58
330, 59+1048 (construing statute since re
pealed).

13 R. L. 1905 § 2852.
H Evans v. Chamber of Com., 86-448, 91+
8 (by-law of chamber of commerce for ar

ment of by-laws by board of directors au
thorized by articles of incorporation and
by-laws).
W McDonough v. Hennepin etc. Assn., 62
122, 64+106.
1° Redding v. Godwin, 44-355, 46+563.
21 Hastings v. Iron Range B. Co., 65-28,

bitration of disputes between members sus
tained); Kolﬁf v. St. Paul F. Exch., 48

67+652.

215, 50+1036
trade).

50.

(by-law

in

restraint

of

'-’=4 Heintzelman v. Druids’ R. Assn., 38

15 Bergman v. St. Paul M. B. Assn., 29
275, 13+120; Kolﬂ‘ v. St. Paul F. Exch.,
-18-215, 50+1036.

16 Bergman v. St. Paul M. B. Assn., 29

215, 13+120.
17 Kolﬁ’ v. St. Paul F. Exch., 48-215, 50+
1036.
18 R. L. 1905 § 2854.

‘12 Holland v. Duluth etc. Co., 65-324, 68+

See Heintzelman v.

Druids’ R. Assn., 38-138, 36+100 (amend

138, 36+-100; Fletcher v. Chi. etc. Ry., 67

339, 69+l085.
21 Fletcher v. Chi. etc. Ry., 67-339, 69+
1085.
2-5 Schell v. Second Nat. Bank, 14-43(34).
26 State v. Guertin, 106-248, 119+43.
3'' Flakne v. Minn. etc. Co., 105-479, 117+
785; State v. Guertin, 106-248, 119+43.
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1977. Contracts of promoters—Adoption—\\’hile a corporation is not
bound by engagements made on its behalf by its promoters before it is organ
ized, it may, after it is organized, make such engagements its contracts by
adopting them; and this it may do precisely as it might make similar original
contracts, formal action of its board of directors being necessary only where
it would be necessary to a similar original contract. It is unnecessary that
such adoption or acceptance be express, but it may be shown from acts or acqui
escence of the corporation or its authorized agents as any similar contracts may
be shown.28 The act of the corporation in adopting such engagements is not a
ratification, which relates back to the date of the making of the contract by the
promoter, but is, in legal effect, the making of a contract as of the date of the
adoption. The contract must be one which the corporation itself could make,
and one which the usual agents of the company have express or implied author
ity to make." The relation between promoters and the officers and stockhold
ers of the corporation may be such as to require a court to scrutinize the adop
tion with great strictness. The utmost good faith and fairness is required.an
A corporation may assume the obligations of a contract made before its organiza
tion, or make a new contract concerning the same subject-matter with the

parties to the original agreement.81 When stock certiﬁcates are issued in con
templation of incorporation, the issue of stock may, after incorporation, be
adopted by the corporation, and the holders thereby become stockholders with
out the formal issue of new certiﬁcates.82
1978. Intention of promoters as to character of corporation—Whether
a corporation is a manufacturing corporation or not is not determined by the
intentions of the promoters.“
1979. Presumption of good faith—The presumption is that a promoter of
a corporation is connected therewith for the legitimate purpose of organization,
not for the illegitimate purpose of conspiring to defraud.“
1980. Liability of pr0moters—Wherc several persons associate themselves
for the purpose of promoting and organizing a corporation for the pecuniary
proﬁt of its members, and, after contracts have been made for and in the name

of the proposed corporation, they volunt.arily abandon their purpose, their re
lation one to the other, as to third parties, if not that of partners, is that of

agent and principal, and each will be liable upon all the contracts of the associa
tion he has directly or indirectly authorized or ratiﬁed.“ A promoter has been
held a trustee ex maleﬁcio of property taken in his own name, but rightfully
belonging to the corporation.“
CORPORATE EXISTENCE

1981. General statement—A de iacto corporation exists where there is a
law authorizing the creation of corporations, an attempt to organize a corpora
28 Battelle v. N. W. etc. Co., 37-89, 33+
327; MeArthur v. Times P. Co., 48-319,
5l+216; Church v. Church C. Co., 75-85,

77+548; Sefover v. Isle Harbor L. Co., 91

451, 98+344; Id., 100-253, 111+155; Was
ser v. Western etc. Co., 97-460, 107+160;

Hillside C. Assn. v. Holmes, 97-261, 105+

905; Bond v. Pike, 101-127, 111+916. S08
19 Harv. L. Rev. 97.

291\dcAr1:hur v. Times P. Co., 48-319, 51+
216.
8° Battelle v. N. W. etc. Co.. 37-89. 33+

327; Church v. Church C. Co., 75-85, 77+
548. See Nester \'. Gross, 66-371, 69+39;
22 Harv. L. Rev. 48.
31 Wasser v. Western etc. Co., 97-460,
107+160.
32 Thorpe v. Pcnnock, 99-22, 1OS+940.
33 Senour v. Church, S1-294, 84+109.
34 Benton v. Mpls. etc. Co., 73—-498, 76»

265.
35 Roberts v. Schlick, 62-332, 64+826;
Roberts v. Wright, 62-337, 64+827.
'
3° Nestor v. Gross, 66-371, 69+39.
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tion pursuant to it, and user as a corporation under such attempted organiza
tion. A substantial compliance with the law is unnecessary to constitute the
body a de facto corporation.

The mere fact that a body of men assume to act

, as a corporation does not create a de facto corporation. No one but the state
can question the existence of a de facto corporation. This rule is not founded
on any principle of estoppel, but on the broader principles of common justice
and public policy.87 The existence of a corporation de facto may be proved
by oral evidence." It seems that a de facto corporation may exist under an un
constitutional act.30
1982. Evidence of corporate existence-—User—A continued user of the
franchises of an incorporated and organized company, by persons assuming to
act as the directors and oﬂicers of such company—persons in the actual posses
sion and exercise of such franchises, and in possession and control of the com
pany’s records, and who have carried on its business without any objection-—-is
competent evidence of the continued corporate existence of such company, and
that the persons who thus claim to be its directors, and acted as such, were its
legal directors.“
'
1983. Estoppel to deny corporate existence-A person who has contracted
with a corporation as such cannot ordinarily question the legality of its organ
ization when sued upon the contract.‘1 Conversely, when persons undertake
to form a corporation and as such enter into a contract, they, or the corporation,
cannot ordinarily question the legality of the organization, when sued upon the
contract.‘2 Where a number of persons are associated together, and are acting
as a corporation under color of lawful authority as such, though their corporate

organization is legally defective, a subscriber to the corporate stock, who was a
promoter of the corporate organization, and who has been a party to and has
acquiesced in the subsequent proceedings in incurring liabilities and issuing
the stock, is estopped to deny that the association is a corporation de facto, or
that the stock so issued is valid.“ A creditor who has dealt with a corporation
de facto in its corporate name and capacity, and given credit to it, and not to
its members or stockholders, cannot, in the absence of fraud, charge them, as

partners, with the debts of the corporation.“ When a person subscribes for
stock in a corporation to be formed he is not ordinarily estopped to deny its
legal existence when sued on thesubscription, if he did not acquiesce in its
organization.“ The sureties on a bond in which the principal is described as
31 Finnegan v. Noerenberg, 52-239, 53+
1150; East Norway Lake etc. Church v.
Froislie, 37-447, 35+260; Foster v. Moul

Johnston V. Clark, 30-308, 15+252; Con

ton, 35-458, 29+155; Jewell v.

72+458.

Grand .

Lodge, 41-405, 43+88; Hause v. Mann
heimer, 67-194, 69+810; Johnson v. Oker
strom, 70-303, 73+147; State v. Rue, 72
296, 75+235; Richards v. Minn. Sav. Bank,
75-196, 77+S22; Tulare v. Shepard, 185

U. S. 1. See 20 Harv. L. Rev. 456; Note,
118 Am. St. Rep. 253.
88 Johnson v. Okerstrom, 70-303, 73+147.
8" Richards v. Minn. Sav. Bank, 75-196,
774-822; Gardner v. Mpls. etc. Ry., 73-517,
76+282. See Huber v. Martin, 127 Wis.

412; Clark, Corp. (2 ed.) p. 84; Elliott,
Pri. Corp. (3 ed.) § 76; Machen, Corp.
§ 286; 17 Harv. L. Rev. 357.
40 St. 'Paul etc. Co. v. Allis, 24-75.
*1 Columbia E. Co. v. Dixon, 46-463, 49+
244; Minn. etc. Co. v. Denslow, 46-171,

48+771; Holbrook v. St. Paul etc. Co., 25

_as

229; French v. Donohue, 29-111, 12-i-354;
tinental Ius. Co. v. Richardson, 69-433,

See Christian v. Bowman, 49-99,

51+663; St. Paul L. Co. v. Dayton, 39-315,
40+66; Dimond v. Minn. S. Bank, 70-298,

303, 73+182; 20 Harv. L. Rev. 477.
42 Scheuﬂer v. Grand Lodge, 45-256, 47+

799; Jewell v. Grand Lodge, 41-405, 43+
88; Perine v. Grand Lodge, 48-82, 50+1022.
See Johnson v. Corser, 34-355, 25+799.
43 Minn. etc. Co. v. Denslow, 46-171, 48+
771; Foster v. Moulton, 35-458, 29+155;

Columbia. E. Co. v. Dixon, 46-463, 49+
244; Hause v. Mannhcimer, 67-194, 69+
810; Gardner v. Mpls. etc. Ry., 73-517,

76+282. See Bacon v. Brotherhood, R. B.,
46-303, 481-1127.
“Richards v. Minn. Sav. Bank, 75-196,
77+822.
45 Columbia E. Co. v. Dixon, 46-463, 465,
49+244; Byronv-ille C. Assn. v. Ivers, 93-8,
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a corporation cannot ordinarily escape liability by denying the legal existence
of the corporation.“ Stockholders who have accepted the beneﬁts of an act
incorporating the company by organizing, issuing stock, and doing business as
a corporation under it, are estopped to assert the unconstitutionality of the act.‘1
Where the right of a corporation to assert its corporate existence is questioned
by a state because of some defect or irregularity in the proceedings for organiza
tion, the doctrine of waiver, operating by way of estoppel in pais, is applicable
as against the state. Its conduct may have been such as to constitute a declara
tion that a forfeiture of corporate rights will not he insisted upon, and that the
right to declare such forfeiture is waived.“ According to the better view the
doctrine of estoppel applies though the pretended corporation is not even a de

facto corporation.“
INCORPORATION AND ORGANIZATION

1984. By special act-Constitutional prohibition—Our state constitution
provides that “no corporations shall be forn1ed under special acts,“0 except for
municipal purposes.” “ An amendment of a charter has been held not to vio
late this provision,“2 and so has the extension of the life of an existing corpora
tion."’8 Stockholders may be estopped, from asserting that the creation of their
corporation was in violation of this provision.M A special act declaring a for
eign railway company a domestic corporation for certain purposes and authoriz
ing it to do business in this state, has been held not to be within this provision.55
A legislative transfer of corporate franchises has been held not within the pro
vision.“
1985. For what purposes corporations may be formed—Under the clause
“or other lawful business” in the statute,M a corporation may be formed for
carrying on any kind of lawful business for pecuniary proﬁt, not elsewhere
speciﬁcally provided for by statute.“ A savings association, formed for the
pecuniary proﬁt of its members, is not a benevolent or charitable society within

the meaning of the statute authorizing the incorporation of benevolent and
charitable societies.” Under the statute °° authorizing the incorporation of
co-operative associations, a corporation may be formed for the purpose of buy
ing, owning, improving. selling, and leasing of lands, tenements, and heredita
ments, real, personal, and mixed estates and property, including the construct
ing and leasing of a building, etc.61 A corporation cannot be organized under
R. L. 1905 § 3068 except for an exclusively manufacturing or mechanical busi
ness.“2
100+387 (action against person signing
agreement for organization of a. creamery
association for failing to deliver milk as
agreed). See Hause v. Mannheimer, 67
194, 69+810.

46 Jeﬂ’erson v. McCarthy, 44-26, 46+140.
2;"'2Gardner v. Mpls. etc. Ry., 73-517, 76+

48 State v. School Dist., 85-230, 88+-751.
49 See Clark, Corp. (2 ed.) p. 98.

50 Art. 10 § 2; McRoberts v. Washburne,
10-23(8); First Div. etc. By. v. Parcher,

14-297(.‘224); Ames v. Lake Superior etc.

By" 21-24L
Bl Tierney v. Dodge, 9—166(153, 158);
St. Paul v. Colter, 12-41(16); Board of
Ed. v. Moore, 17-412(391).
52 Ames v. Lake Superior etc. Ry., 21

241; St. Paul etc. Co. v. Allis, 24-75;
Green v. Knife Falls B. Corp., 35-155, 27+

924.
H Cotton v. Miss. etc. Co., 22-372.
54 Gardner v. Mp1s. etc. Ry., 73-517, 76+
282.
M Moore v. Chi. etc. Ry., 21 Fed. 817.
M First Div. etc. By. v. Parcher, 14

297(224).
67 R. L. 1905 § 2846.
W Brown v. Corbin, 40-508, 42+481.
5" Sheren v. Mendenhall, 23-92. See R.
L. 1905 § 3102.

60 R. L. 1905 § 3073.
"1 Finnegan v. Noerenberg, 52-239, 53+
1150.

'1'-’ State V. Minn. T. Mfg. Co., 40-213, 41+
1020.
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1986. Articles must be signed by requisite number—Articles signed by
only two persons are not good as original articles of incorporation under Laws
1885 c. 184.63
1987. Filing proof of publication of artic1es—The organization of a cor
poration is not complete until proof of the publication of the certiﬁcate of in
corporation is ﬁled with the secretary of state as required by statute.“
1988. Reincorporation—Where a majority of the directors of a corporation
attempted to reorganize the corporation under Laws 1885 c. 184 § 11, it was
held that it would be presumed, upon proceedings of quo warranto on the part
of the state to test the question of a corporate existence, that such action of the

directors was authorized by the other members of the corporation.“
1989. Co-operative associations—Under the statutes for the organization
of co-operative associations,“ articles of incorporation have been held defective
in not being signed by the requisite number of associates, in not being properly
recorded," and in not providing for the issuance and payment of stock.“
1990. Recording certiﬁcate—Foreign statute—Where a foreign statute
provided for a certain certiﬁcate to be made and recorded, and that thereupon
“the persons associated shall be a body corporate and politic,” it was held that
the recording of the certiﬁcate was essential to the existence of the corpora
tion.”
1991. Consolidation—The effect of the consolidation of railway companies
under special acts has been determined in several cases."° As a general rule
a consolidation results in a new corporation which succeeds to the rights and lia
bilities of the consolidating corporations."1
ARTICLES OF INCORPORATION

1992. Nature—Contract—'l‘he articles of incorporation of an association
formed under the general laws of the state are its charter, and, subject to the
constitution and general laws of the state, its fundamental and organic law.
They ﬁx the rights of the stockholders, and are in the nature of a fundamental
contract, in form between the corporators, and in practical effect between the
association and its stockholders, which neither party is at liberty to violate.”
The charter of a private corporation is a contract between the state and the cor
porators, and between the corporators themselves, which is constitutionally pro
tected against impairment." The charter of a corporation constitutes the law
of the corporation and the obligation and liabilities it imposes enter into and
form a part of its corporate existence, as an inseparable part of its being."
63 State v. Critehett, 37-13, 32+787.

M R. L. 1905 § 2851; Christian v. Bow
man, 49-99, 51-0663; Hause v. Mann
hcimer, 67-194, 69+-810. See, under for

mcr statute, In re Shakopec Mfg. Co., 37
91, 33+219.
M State v. Steele, 37-428, 84+903.

66 G. S. 1894 §§ 2903-2912; B. L.
1905 §§ 3073-3078.
61 Johnson v. Okerstrom, 70-303, 73+
147; Byronvillo C. Assn. v. Ivers, 93-8,
1(lO+387.
68 Byronville C. Assn. v. Ivers, 93-8,
100+3S7.
'9 Becht v. Harris, 4—504(394).

1° In re St. P. etc. Ry., 36-85, 30+432;
In re Mpls. etc. Ry., 36-481, 321-556;
Plainview v. Winona etc. Ry., 36-505, 32+

745; Elgin v. Winona etc. Ry., 36-517,
32+749; Gardner v. Mpls. etc. Ry., 73
517, 76+282. See Robbins v. School Dist.,
10-340(268); Fitz v. Minn. C. Ry., 11

414(:-304).
"1 Robbins v. School Dist., 10—340(268);
Swing v. Enipire L. Co., 105-356, 117+
467. See Note, 89 Am. St. Rep. 604.
.
'12 Bergman v. St. Paul M. B. Assn., 29
275, l3+120; Trustees v. Halvorson, 42
503, 508, 44+663.

"I3 Mower
First

Div.

v.
etc.

Staples,
Ry.

v.

32-284,
Parcher,

20+-225;
14-297

(224); Stevens County v. St. P. etc. Ry.,
36-467. 471, 31+942.

74 Welsh v. First Div. etc. Ry., 25-314,
320.
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The charter of a private corporation is a contract, and like other contracts it can
be made only by the mutual consent of the parties. The consent of the state is
expressed in the grant, and that of the corporators in the acceptance of the
privilege. Incorporation is a privilege granted by the state for a deﬁnite period
which cannot be abandoned or cast aside at will without the consent of the
state."
1993. Acceptance—The acceptance of a charter need not be express, but
may be evidenced by the exercise of corporate powers."“
1994. Parol evidence inadmissible to vary—Parol evidence is inadmissible

to vary the terms of articles of incorporation.77
1995. Amendment by act of corporators—'l‘he amendment of articles of
incorporation is regulated by statute. They may be amended in the mode pre
scribed in respect to the amount of stock or any other matter which the original
articles of a corporation of the same kind might lawfully have contained."

Void articles of incorporation cannot be yalidated by amendment." It has
been held that an amendment may be made at a regular meeting of the stock
holders on the usual notice.80 The directors have no implied authority to
amend the articles.“1
1996. Determine character of corporation—'1‘he articles of incorporation
are the sole criterion in determining the nature and character of a corporation
and the objects and purposes for which it was formed,82 but not in determining
under what statutes it was formed." In determining the character of a corpo
ration reference must be had to that portion of its articles of association ex

pressing the nature and scope of its business. It cannot be made one kind of a
corporation merely by being labeled as such, if its declared objects show it to be
something else.“
1997. Amendment by legislative act—Acceptance-—Subjcct to some ex
tent to an exception in favor of the right of the state to amend the charter of a
private corporation, under an express reservation of authority to do so, or in the
exercise of its police power, the rule is that amendment of such charters, to be
co1ne binding and effectual, must be accepted on the part of corporators. Al
terations in such charters, which are not fundamental, and are authorized by

the legislature, may be etfectually accepted by a majority of the stockholders:
that is to say, by a majority per capita, when the right to vote is per capita, and
by a majority of stock, where each share of the stock is entitled to one vote.
Alterations which change the nature and purposes of the corporation. or of the
enterprise for which it was created, are fundamental, while those which work
no such material change are not fundamental. An alteration of a charter in

creasing the number of directors from ﬁve to nine is not fundamental. It is
not a change of the nature, purpose, or character of the company, or of its enter
prise, but of the machinery by which that purpose is to be etlectcd and that en
" Beyer v. Woolpert, 99-475, 109+1116.
7" St. Paul etc. Sons of T. v. Brown, 11

RI State v. Oftcda], 72-498, 75+692.
B2 Senour

\'.

Church,

81-294,

84+109;

356(254).

Gould v. Fuller, 79-414, 82+673; Citizens

-17 Oswald v. Mpls. '1‘. Co., 65-249, 68+
15; Craig v. Benedictine etc. Assn., 88

Craig v. Benedictine S. H. Assn., 88-535.

State

Bank

93+669.

v.

Story,

84-408, 87+1016;

See § 2080c.

535, 93+6(i9.
18 R. L. 1905 § 2871; Mercantile S. Co.
v. Kneal, 51-263, 53+632. See Mower v.

83 Citizens State Bank v. Story, 84-408,
S7+1016; Mpls. etc. By. v. Manitou Forest

Stap‘es, 32-284, 20+225; Palmer v. Bank

Syndicate, 101-132, 112+13.

of

84 International B. Co. v. Rainy Lake etc.
(Torp., 97-513, 107+735; Mpls. etc. Ry. v.
Manitou Forest Syndicate, 101-132, 112+
13.

Zumbrota,

72-266,

75+380;

State

Oftcdal, 72-498, 75+692.
"State v. Critchett, 37-13, 32+787.

5° Jones v. Morrison, 31-140, 16+854.
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Such alteration may be effectually accepted by a majority

of the stockholders.“

.
POWERS A ND FRANCHISES

1998. In general—Certain general powers are conferred upon all corpora
tions by statute.“ A corporation has only such powers as are expressly
granted, or are incidental to its very existence, or are reasonably necessary to
carry out the powers expressly granted. It does not have all the powers of a
natural person which are not expressly withheld." When an express power is
granted, and the speciﬁc manner of its exercise is prescribed, it can only be ex
ercised in that manner.” An incidental power is one that is directly and im
mediately appropriate to the execution of the speciﬁc power granted, and not
one that has a slight or remote relation to it." To accomplish its legitimate
objects a corporation may deal precisely as an individual who seeks to accom
plish the same end.”° One of the “incidental” powers of a corporation is the
right to admit new members.91 Every corporation has the incidental power to
insure its property."2

1999. Power to sue--Every corporation has the power to sue in all courts."
It cannot sue in behalf of its stockholders.“ Pursuant to the principle that
for every wrong there is a remedy, it is the intention of the law to secure to a
corporation all the rights and remedies of a natural person, so far as its arti
ﬁcial nature will permit. A corporation, however, cannot bring an action ex
delicto for a purely personal tort, nor can it be awarded purely personal dam
ages.”

2000. Power to admit new members—The right to admit new members is
one of the incidental powers of every corporation, in the absence of express pro
hibition.“
2001. Power to assess members-—A corporation has not the power, as inci
dent to it, to assess for its own use a sum of money on the corporators, and
compel them, by an action at law, to pay it. Such power must be derived from
the statute or some other express promise to pay it."
2002. Power to own and hold realty—A1ien stockholders-—All corpora
tions are authorized to acquire and hold such realty as may be necessary for
their corporate purposes; as but there are certain general statutory limitations,
including a limitation in case of alien stockholders.”
8* Mower v. Staples, 32-284, 20+225. See,
as to acceptance, State v. Sibley, 25-387;
Miss. etc. Co. v. Prince, 34-79, 24+361.
80 R. L. 1905 § 2852.

The powers here

granted are such as are said to be inci
dental to the very existence of a corpora
tion.

87 School Dist. v. Thompson, 5—280(221);
Williams v. Lash, 8—496(-141); Rochester
Ins. Co. v. Martin, 13-59(54);

Farmers

etc. Bank v. Baldwin. 23-198; Auerbach
v. LeSueur M. Co., 28-291, 296, 9+799;

Smith v. Library Board, 58-108, 59+-979;
Nicollet Nat. Bank v. Frisk, 71-413, 74+

160; N. W. etc. Co. v. O'Brien, 75-335,
77+989; Gould v. Fuller, 79-414, 82+673;
State v. St. P. G. Co., 92-467, 100+216.
8‘ Farmers’ etc. Bank v. Baldwin, 23
198; School Dist. v. Thompson, 5-280
(221).

In respect to convey

8!‘ Nicollet Nat. Bank v. Frisk, 71-413,
74+160.
"0 Chaska Co. v. Carver County, 6-204

(130, 133).
n1Statc v. Sibley, 25-387.
92 St. Paul 'I‘. Co. v. Wampach, 50-93,
52+274.
93 Const. art. 10 § 1; R. L. 1905 § 2852.
94 Waseca Co. Bank v. McKenna, 32

468, 21+556. See Cummings v. Nat. Bank,
101 U. S. 153.
"5 Hansen v. Wyman, 105-491, 117+926.
9° State v. Sibley, 25-387.
97 Duluth Club v. Macdonald, 74-254, 76+
1128.

98 R. L. 1905 § 2852. See Williams v.
Lash, 8-496 (441); Dana v. Bank of St.
Paul, 4—385(291).
99 R. L. 1905 §§ 3235-3239; Laws 1907

c. 439.

See N. W. Tel. Exch. Co. v. Chi.
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ances to or by a corporation, no one whose interests are not affected, except the
state, can call in question the capacity of the corporation either to convey or re

ceive and hold property. As to persons whose interests are not so aﬁected, if
the state acquiesces in the exercise by the corporation of power to purchase and
convey, beyond what the state has conferred on it, they have no right to com
plain.1
2003. Power to transfer property—A corporation may convey its realty
by an attorney appointed by a resolution of its directors or governing board, or
by one of its oﬁicers.’ A corporation has been held authorized to assign and
mortgage 8. leasehold estate as security for the payment of its note.8 A corpo
ration cannot sell, mortgage, or lease, its property for the beneﬁt of an oﬁicer or
stockholder.‘
2004. Power to mortgagc—Corporations generally have the power to mort
gage their property.‘ They cannot do so for the beneﬁt of an officer or stock
holder.”
2005. Power to take and enforce securities—A corporation ordinarily has
the same power to take and enforce securities, in connection with its legitimate
business, as a natural person.7
2006. Power to loan money—As a general rule corporations have no im
plied power to loan money.3
2007. Power to guarantee debt of another—As a general rule a corpora
tion has no authority to enter into a contract of guaranty.°
2008. Power to purchase and hold its own stock—An agreement of a
corporation to take back its stock, upon a conditional sale thereof, is not ultra

vires as a contract to purchase its own stock.“

A national bank is not permit

ted to hold its own stock.11 There is great uncertainty in the law as to the
right of a corporation to purchase and hold its own stock.12

2009. Power to act as bailee—Under Sp. Laws 1885 c. 3, the library board
of Minneapolis has power to become an ordinary bailee of property appropriate

for exhibition in its public museum, as, for example, a collection of coins."
2010. Negotiable paper—Accommodation paper—As a general rule corpo
rations have power to incur debts and give their notes therefor,“ but the power
is sometimes withheld." While a corporation has no power to make accom
modation paper, yet a bona ﬁde purchaser for value of such paper of a corpora
etc. Ry., 76-334, 79+315 (domestic corpora
tion—alien stockholders—presumption ) .
1Crolley v. Mpls. etc. Ry., 30-541, 16+

854; 7 Am. & Eng. Ency. Law (2 ed.)

422.

§ 626.

2R. L. 1905 § 3339; Morris v. Keil, 20531(474).
8Penney v. Lynn, 58-371, 59+1043.
4Mpls. T. M. Co. v. Jones, 95-127, 103+

13 Smith v. Library Board, 58-108, 59+
979.
H(!haska Co. v. Carver County, 6-204
(130, 138); Gebhard v. Eastman, 7-56
(40); Sullivan v. Murphy, 23-6; Auerbach
v. LeSueur M. Co., 28-29], 9+799; Rose
mond v. N. W. etc. Co., 62-374, 64+925;

1017.

5 Chaska Co. v. Carver County, 6-204
(130, 138); Penney v. Lynn, 58-371, 59+
1043.
6Mpls. T. M. Co. v. Jones, 95-127, 103+
1017.
7Lebanon 8. Bank v. Hollenbeck, 29-322,
13+145; St. Paul G. Co. v. Sandstone, 73

12See Jones v. Morrison, 31-140, 16+
818; 18 Harv. L. Rev. 531; Machen, Corp.

Africa v.

1019.

Duluth etc.

Co.,

82-283,

84+

The following cases involve notes

by corporations: Brunswick v. Boutell, 45

21, 47+261; Souhegan Nat. Bank v. Board
man, 46-293, 487-1116; Mpls. T. Co. v.

225, 75+1050.

Clark, 47-108. 49+386;

3St. Paul G. Co. v. Sandstone, 73-225,
75+1050.
nWeilrle v. Mpls. etc. Ry., 64-296, 66+
963. See Bausman v. Credit G. Co., 47
377, 50+496.

58-371, 59+1043; Kraniger v. People ’s B.
Soc., 60-94, 6l+904; Helm v. Smith, 76

1° Vent v. Duluth etc. Co., 64-307, 67+70.

11 See Atwatcr v. Smith, 73-507, 76+253.

Penney v. Lynn,

328, 79+3l3; Porter v. Winona etc. Co.,

78-210, 80+965; La Plant v. Pratt, 102
93, 1l2+S89.

15 Regents v. Hart, 7-61(45) (regents of
state uni\.-rsit_v).
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tion having general power to deal in mercantile paper in the course of its busi
ness, made by an officer having apparent power to issue it, may recover thereon
from the corporation.10
2011. Deeds-—It is unnecessary that a deed purporting to be executed by a
corporation should recite facts to show that it was in fact a corporation, and the
authority of the officers purporting to execute it."
2012. Power to enter partnerships-—It is the prevailing rule that a corpo
ration cannot enter into a partnership without express authority,18 but where
an association or corporation and another have assumed to enter into a partner
' ship, and jointly transacted business together, they may recover, by reason of
their joint interest, upon obligations made to them in their partnership name,
irrespective of their partnership rights and duties as between themselves, or the
power of such association to execute the powers incident to a partnership.19
2013. Power to hold stock in other corporations-—It is the general rule
that one corporation is not authorized to hold stock in another.20 Corporations
organized for manufacturing or mining purposes are authorized by statute to
acquire and hold stock in other corporations if the majority of their stockhold
ers shall elect.21 The rule forbidding one corporation to hold stock in another
does not forbid a manufacturing corporation from becoming a member of a
mutual insurance company."’2

2014. Power to transfer business to another company—A transfer of the
business of a corporation to another corporation may be enjoined at the instance
of a non-assenting stockholder. In the absence of express provision to the con
trary the aﬁairs of a corporation are to be managed in the interest of its stock
holders and by directors and agents appointed by it.28
2015. Admission of authority—The admission of the execution of a con
tract by a corporation includes an admission of the power of the corporation to
make the contract, and of the authority of the officer or agent who executed it
it in its behalf.“
2016. Contracts—Authority of oﬁicers and agents must appear—As a

corporation can only act through authorized agents or oiﬁcers it should appear
that a contract claimed to be that of a corporation was authorized and made by
the proper parties.‘5
2017. Notice of corporate powers-Persons dealing with a corporation are
charged with notice of its powers as disclosed by its charter or articles of incor
poration.26
2018. Presumptions—The presumption is that a corporation acts within the
scope of its powers.” Every reasonable intendment is to be made in favor of
10 Am. T. & S. Co. v. Gluck, 68—129, 70+
1085. See Patterson v. Stewart, 41-84,
42+926.
17 Womack v. Coleman, 89—17, 22, 93+
663.

18 Whittenton Mills v. Upton, 10 Gray
582. See Stewart v. Erie etc. Co., 17
372(348); Machen, Corp. § 86.
19 French v. Donohue, 29-111, 12+354.
2° Hunt v. Hauser, 90-282, 96+85; Id.,

95-206, 103+1032.
11R. L. 1905 § 2853. See Cowling v.
Zenith Iron Co., 65-263, 68+48.
2'2 St. Paul T. Co. v. Wampach, 50-93,
52+274.

23 Small v. Mpls. etc. Co., 45—264, 47+
797. See Pinkus v. Mpls. L. Mills, 65—
40, 67+64-3; St. Paul T. Co. v. St. Paul

etc. Co., 60-105, 61+813; State v. Savings
Bank, 102-199, 113+268.

2* Bausman v. Credit G. Co., 47-377, 50+
496.

26 Mpls. T. Co. v. Clark, 47-108, 49+_386.
See Nat. Protective Assn. v. Prentice, 49

220, 51+916; Dana v. Bank of St. Paul,
4-—385(291).
'-'6 Ross v. Kelly, 36-38, 31+219; Kraniger
v. People's B. Soc., 60-94, 61+904; Weikle

v. Mpls. etc. Ry., 64-296, 66+963; Nicollet

Nat. Bank v. Frisk, 71-413, 420, 74+160;
Senour v. Church, 81-294, 84+109; Le
gault v. Mpls. etc. Assn., 93-72, 100+666.

See Bell v. Kirkland, 102-213, 113+271.
2'' Gebhard v. Eastman, 7—56(40); Pen
ney v. Lynn, 58-371, 59+1043. See Dana
v. Bank of St. Paul, 4—385(291, 296).
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the proceedings of private corporations in their corporate acts.28 Corporations
like natural persons are presumed to act rightly and legally. (‘orporate acts
which presuppose the existence of other acts to make them legally operative are
presumptive evidence of such acts."
2019. Franchises and privileges—Nature-The grant of a franchise is the
essential thing in a charter, and whether given to new corporators. or those
already organized. or in an original or amended charter, the grant of a corpo
rate franchise is, as between the sovereign and the corporators, so far the grant
of a charter, or the grant of a “franchise by act of incorporation.” The right
to be a corporation is itself a franchise, but all franchises granted to a corpora
tion become corporate franchises, and essential portions of its charter or act of
incorporation. and the chief value of the charter, in order to accomplish the pur
poses of the corporate organization.30 While the franchise to he a corporation
is, in one sense, the essential franchise of a corporation, that by which it is,
and without which it cannot be, yet this franchise of mere existence, essential
though it be, is one which is of little if any value in itself.31 (‘orporations usu

ally possess many powers which are not franchises or pri\'ilegcs.“

It is not the

franchises that constitute, or the conferring of franchises that creates, the cor
poration.“ As applied to corporations the word “privilege” is ordinarily used

as synonymous with “franchise,” and means a special privilege conferred by the
state, which does 11ot belong to citizens generally by common right, and which
cannot be enjoyed or exercised without legislative authority.“ Statutes grant
ing franchises to corporations, involving rights of the public, are to be con

strued liberally in favor of the public and strictly against the corporation."5 A
franchise of a public nature is not transferable except by express legislative au
thority.“
LIABILITIES

2020. Limit of corporate indebtedness—'l‘he highest amount of indebted
ness or liability to which the corporation shall at any time be subject is gener
ally speciﬁed in the articles of incorporation.31
2021. Unauthorized acts of oﬂ-icers and corporators—A corporation is
not bound by the unauthorized acts of its oliicers, or of individual corporators,
in the absence of ratiﬁcation or estoppel.38
2022. Liability for torts-—As a general rule corporations are liable to the
same extent as natural persons for the torts of their olliccrs or agents.

they may be liable for libel,39 fraud,40 or ncgligelice.‘1

Thus

\\'hcther a corporation

28 Heintzelman v. Druids’ R. Assn., 38

114 International T. Co. v. Am. etc. Co.,

138, 36+100.
211Langworthy v. Garding, 74-325, 77+

62-501, 65+78, 632.
3-'1 St. Louis etc. Co. v. Nelson, 51-10, 52+

207.

976; N. W. etc. Co. v. O’Brien, 75-335,

30 Green v. Knife Falls B. Corp., 35
155, 27+924;

State v. Minn. T. M. Co.,

40-213, 41+l020. See McRoberts v. Wash
burne, 10-23(8); First Div. etc. By. v.
Parcher, 14-297( 224, 252) ; Stevens County
v. St. P. etc. Ry., 36-467, 471, 31+942;
International '1‘. Co. v. Am. etc. Co., 62
50], 65+78. 632; State v. G. N. Ry., 106

303, 325, 119+2o2.
R1 Ames v. Lake Superior etc. Ry., 21
241, 258; Green v. Knife Falls B. Corp.,
35-155, 274-924.
-12 International T. Co. v. Am. etc. Co.,

62-501, 65+78, 632; State v. Minn. T. M.
Co., 40-213, 411-1020.
-13 Huﬁ‘ v. Winona etc. Co., 11-180(114).

77+989; State v. St. P. etc. Ry., 98-380,
108+26l.

3" State v. Dist. Ct., 31-354, 358, 17+954;
State v. Savings Bank, 102-199, 113-l-268.
-‘*7 R. L. 1905 § 2849; Anerbach v. Le
Sueur M. Co., 28-291, 9+799 (negotiable

paper in excess of limit); Kraniger v.
People ’s B. Soc., 60-94. 61+904 (validity
of loan beyond limit of indebtcdness—loan
valid up to limit and invalid only as to
excess); Oswald v. Mpls. T. Co., 65-249,

68+15 (ﬁndings héld insufficient to show
limit exceeded).
3“ Miss. etc. Co. v. Prince, 34-79, 24+361.
39 Aldrich v. Press P. Co., 9—133(123).

40 Mpls. T. Co. v. Menage, 73-441, 76:
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organized for purely charitable purposes. and dependent upon.voluntary con
tributions for its support, is liable for the negligence of its oﬁicers and agents is
an open question in this state."-’ The fact that a corporation was acting ultra
vires at the time of an accident will not relieve it from liability for negligence.“

2023. Imposed by charter—-Liabilities of third parties—A corporation
may be bound under its charter to discharge obligations incurred by others.“
ULTRA VIRES TRANSACTIONS

2024. Deﬁnition—The term “ultra vires" is used in different senses.

Its

primary sense is that of an act beyond the powers of a corporation—an act
which it is not authorized to do under any circumstances. It is also used to
denote an act which is irregular or unauthorized under the circumstances.

though not beyond the power of the corporation under all circumstances.“ It
is to be noted that the word “power” in this connection means right or author
ity.

A corporation has power, in the sense of ability, to do unauthorized acts

and such acts are not absolutely void but may give rise to rights and obliga
tions.“

.

2025. What constitutes—Construction—A contract should not be held
to be ultra vires unless it is clearly so.‘7
2026. When enforceable—An executory ultra vires contract is not enforce

able.“ Where an ultra vires contract has been fully performed by both parties _
the law leaves them where it ﬁnds them—the contract is unassailahle by either
party.“ An ultra vires contract which has been fully performed on one side
is enforceable either in favor of or against the corporation,“ unless it is ex
pressly forbidden by statute,51 or would not be enforced in the case of natural
persons because contrary to public policy.“2

Our court has frequently placed

its decision on the ground of estoppel,53 but this is unsatisfactory and seems a
perversion of the doctrine of estoppe L54 It has been said that the doctrine of
195. See Dunn v. State Bank, 59-221,
27; Mc(Jord v. W. U. Tel. Co., 39-181,
315.
41 Lane v. Minn. etc. Soc., 62-175,
382; Smith v. Library Board, 58-108,

61+
39+
64+
59+

979; Gould v. Sub-Dist., 7—203(l45).

42 Craig v. B. S. H. Assn., 88-535, 93+
669. See 9 Harv. L. Rev. 541; 12 Id. 128;
16 Id. 530.
43 Gould v. Sub-Dist., 7—203(14-5).

H Welsh v. First Div. etc. Ry., 25-314.
45 Bergman v. St. Paul etc. Assn., 29-275,

13+120; Minn. etc. Co. v. Langdon, 44
37, 46+310; Bell v. Kirkland, 102-213,
113-271.
4'!Auerbach v. LeSueur M. Co., 28-291,
9+799; Vought v. Eastern etc. Assn._ 172

N. Y. 508; 18 Harv. L. Rev. 462; 19 Id.
608; 23 Id. 496.
47 Dana v. Bank of St. Paul, 4—3S5(291).
“ Rochester Ins. Co. v. Martin, 13-59
(54); Delaware etc. Co. v. Wagner, 56
240. 57+656; Erb v. Yoerg, 64-463, 465,

67-+355. See Olson v. Burk. 94-456, 103+
335; Note, 70 Am. St. Rep. 165.
40 Bell v. Kirkland, 102-213, 221, 113+

Co., 60-82, 61+902; Central etc. Assn. v.

Lampson, 60-422, 62r544; Erb v. Yoerg.
64-463, 67+355; St. Paul G. Co. v. Sand
stone, 73—225, 75+1050; Bell v. Menden
hall, 78-57, 65, 80+843; Hunt v. Hauser.
90-292, 96+85; Bell v. Kirkland, 102-213.
113-+271; Moore v. Ramsey County, 104

30. 115+750. See Bath G. L. Co. v. (Patty.
151 N. Y. 24; Vought V. Eastern etc.
Assn, 172 N. Y. 508; Nims v. Mt. Vernon
School, 160 Mass. 177; New York etc. (to.
v. Kidder, 192 Mass. 391; Note, 70 Am.
St. Rep. 170; Maehen, Corp. § 1055; 23

Harv. L. Rev. 495. It seems that the rule
is otherwise if the other party has not had
the beneﬁt of the performance. Kraniger
v. People ’s B. Soc., 60-94. 614904.
51 Nat. Invest. Co. v. Nat. etc. Assn., 49

517, 52+138.
52 29 Am. & Eng. Eucy. Law (2 ed.) 60.
53 Auerbaeh v. LeSueur M. (‘o.. 28-291,
9+799; Erb v. Yoerg, 64-463. 67+355;
Hunt v. Hauser, 90-292. 96+%; Bell v.

Kirkland, 102-213, 113+271.

The doctrine

of estoppel is applied less freely against

271; Machen, Corp. § 1048.
50 Auerhach v. LeSueur M. Co., 28-291,

public corporations. Woiford v. (‘rystal L.
C. Assn., 54-440. 56L56. See § 6717.
-'-49 Harv. L. Rev. 269; 14 Id. 337;

9+799; Seymour v. (‘hieago etc. Soc., 54
147, 55+907; Oswald v. St. Paul G. F.

of estoppel does not prevail in the federal

Clark, Corp. (2 ed.) p. 183.

The doctrine
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ultra vires, when invoked for or against a corporation, should not be allowed to
prevail where it would defeat the ends of justice or work a legal wrong.“ The
present tendency of our court is to restrict the defence of ultra vires in actions

between individuals, as far as possible, if not to deny it altogether, except in the
case of executory contracts."6 Perhaps the best position to take is that an ultra
vires contract is not illegal in the sense of being void,“ but generally unenforce
able because contrary to public policy; that public policy renders it unenforce
able in all cases when it is merely executory; and that it is generally enforce
able when it has been executed on one side because the public policy of justice
overbalances the public policy of keeping the corporation within the limits of its
charter." There has been some tendency to hold that if a corporation enters
into an ultra vires contract the state alone can object." It may be well to re

mark by way of caution that the decisions of the federal courts on this subject
are at variance with the law of this state.“
STOCK

2027. Nature of shares-Shares of stock are personal property.61 They are
“property” subject to levy."
2028. What constitutes—The interest acquired by the stockholders of a
railway company, under a certain agreement in relation to the land of the com
pany, has been held not to constitute “stock.” “
2029. Nature of certiﬁcates of stock—It has been said that “a stock certiﬁ
cate issued by a corporation having power so to issue. in which it is stated that

a designated person is the owner of a certain number of shares of stock transfer
able only on the books of the association, on the indorsement and surrender of

the certiﬁcate itself, is a continuing affirmation as to the ownership of the stock,
and that the corporation will not transfer the stock upon its books unless the
certiﬁcate is ﬁrst surrendered. Such a certiﬁcate is an assurance to the com
mercial world that the shares of stock are the property of the person designated.
and that he has the power and right to transfer and sell the stock, until this

power and right has been lawfully terminated.” °” As pointed out in a later ease
this statement is not quite accuratc.“"‘ Certificates of stock are not strictly ne
gotiable instruments.°“ They are not essential to legal ownership of stock or
courts. California Bank v. Kennedy, 167
U. S. 362; First Nat. Bank v. Converse,
200 U. S. 425; Merchants‘ Nat. Bank v.

Wehrmann, 202 U. S. 295.
55 Auerbach v. LeSueur M. Co., 28-291,
9+799; Central etc. Assn. v. Lampson, 60
422, 62+5-44; Hunt v. Hauser, 90-282, 96+
85; Bell v. Kirkland, 102-213, 113+271.
See, for comments on this glittering gen
erality, Machen, Corp. § 1055.

M Bell v. Kirkland, 102-213, 113+271.
5'' In Stewart v. Erie etc. Co., 17-372(34S,

376) it is said that ultra vires contracts

185, 30+464; Scnour v. Church, 81-294.
300, 84+109. See Farwcll v. \Volf, 96
Wis. 10; Note, 70 Am. St. Rep. 178; 10

Cyc. 1164.
‘*0 Hunt v. Hauser, 90-282. 96+85; 19
Harv. L. Rev. 608; 23 Id. 495.
1‘-1 Baldwin v. (‘anﬁcld, 26-43, 56, 1+261.

"2 Fowler v. Jenks, 90-74, 87, 954887,
964914, 97+127.
"3 St. Paul etc. Ry. v. McDonald, 34-182,

25+57.
'14 Joslyn v. St. P. D. Co., 44-183, 464

are illegal, but in Oswald v. St. Paul etc.
Co., 60-82, 86, 614902, it is said that they

337. See Guilford v. W. U. Tel. Co., 43
434. 437, 46+70.
65(1uilford v. W. U. Tel. Co., 59-332.

are not void.

61+324.

See Machen, Corp. § 1020;

23 Harv. L. Rev. 495.
58 See 18 Harv. L. Rev. 461; 19 Id. 608;
23 Id. 495; Clark, Corp. (2 ed.) p. 185;
Machen, Corp. § 1055.
.
5° Crolley v. Mp1s. etc. Ry., 30-541, 16+

422; Merchants Nat. Bank v. Hanson, 33
40, 214849; Newcll v. Mpls. etc. Ry., 35
112, 27+839; Baker v. N. W. etc. Co., 36

6“ In re People’s L. S. Ins. Co., 56-180,

57+468; Carpenter v. Am. B. & L. Assn..
54-403, 56+-95; Wallace v. Carpenter, 70
321, 73-H89; Guilford v. W. U. Tel. Co..

59-332, 61+324. But see Brown v. Equita
ble L. A. Soc., 75-412, 421, 78+103, 67].
794968.
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to membership in a corporation. They are not the shares themselves, but are
merely representatives or evidence thereof.67 A certiﬁcate for paid-up shares
is simply a written statement in the name of the corporation that the holder
thereof is a stockholder, and that the full par value of his shares has been paid
to the corporation." They are personal property.“ They represent the corpo
rate property.10 In a stock certiﬁcate the corporation certiﬁes that at the date
of its issue the person therein named is the owner of the speciﬁed number of
shares of its stock. That fact it would undoubtedly be estopped to deny as
against a bona ﬁde purchaser for value. But the certiﬁcate contains no repre
sentation or warranty that the party to whom it is issued will continue to be the
owner of the stock for any particular length of time, or until some future act is
done or event occurs.71
2030. Issue of stock before incorporation-—-When stock certiﬁcates are
issued in contemplation of incorporation, the issue of stock may, after incorpo
ration, be adopted by the corporation, and the holders thereby become stockhold
ers without the formal issue of new certiﬁcates."2
2031. Issued in exchange for property—Unless forbidden by some consti
tutional or statutory provision, or the nature of its business, a corporation may,

in good faith, issue paid-up shares of its stock for the purchase of property at a
fair valuation.“
2032. Watered or bonus stock—Stock issued at less than par—Statute
—The issue of watered or bonus stock is forbidden by statute. A corporation
cannot issue its stock as fully paid up and sell the same for less than par, and on
such terms as its directors deem advisable.H An agreement by subscribers for
stock in a corporation, that for each share paid for, a certiﬁcate for two or more
shares shall be issued to the stockholders, is illegal." The statute does not ren

der watered stock so far void as to exempt the holder from liability to creditors.N
Where a corporation received a note and mortgage in payment for stock as a

device to evade the statute, it was held that the corporation was bound thereby.77
Shares of stock in a corporation issued and sold as full paid stock, but for a sum
less than its par value, are not void, but the agreement between the holder and

the corporation that it shall be considered and treated as paid in full is voidable
as to the creditors of the corporation. The holder of such stock, though he
paid therefor less than the par value, may maintain an action to protect such
rights as accrue to him as a stockholder. A request to the managing oﬁicers
of a corporation to institute an action to set aside and cancel a fraudulent issue
of corporate stock, and their refusal, is all that is necessary to enable an in

dividual stockholder to maintain the suit. It is unnecessary that he go further,
and request other stockholders to commence the action."
2033. Capita1—How far a trust fund for creditors-—The capital of a cor
poration is its own property, wliicli it may use and dispose of (if not prohibited
“'1 Columbia E. Co. v. Dixon, 46-163, 49+
244; Marson v. Deither, 49-423, 52+-38;
Guilford v. W. U. Tel. Co., 59-332, 61+

324; Basting v. Northern T. Co., 61-307,
63+721; Holland v. Duluth etc. Co., 65
324-, 68+50; Fowler v. Jenks, 90-74, 87,

18 Hastings v. Iron Range B. Co., 65-28.
67+652; State v. Minn. T. Mfg. Co., 40
213, 227, 41+1020. See Milnor v. Home S.
& L. Assn., 64-500, 67+346; 19 Harv. L.
Rev. 366 and § 2086.
"R. L. 1905 § 2878; Wallace v. Car

95+887, 96+914, 97-+127.
68 Wallace v. Carpenter, 70-321, 73+189.
69 Puget Sound Nat. Bank v. Mather, 60
362, 62+396.
7° Baldwin v. Canﬁeld, 26-43, 56, 1+261.
‘'1 Guilford v. W. U. Tel. Co., 59-332, 61+

penter, 70—32l, 73+189.
75 Rogers v. Gross, 67-224, 69+894.
'16 Olson v. State Bank, 67-267, 276, 69+

324.

71-as, 73+635.

T2 Thorpe v. Pennock. 99-22. 108+940.

904. See § 2083.
‘I1 St. Paul Nat. Bank v. Life etc. Co.,

71-123, 73+713.

See Dorr v. Life etc. Co.,

1! Shaw v. Staight, 107-152, 119+951.
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by its charter) the same as a natural person. It is not held in trust for credit
ors, except in the sense that there can be no distribution of it among stockhold
ers without provision being ﬁrst made for the payment of corporate debts, and
that, as in the case of a natural person, any disposition of it in fraud of credit
ors is void; and in this respect there is no distinction between unpaid capital
and paid capital, between “stock subscriptions” and any other assets of the cor
poration.'m
2034. Increase of capital stock-—Where a corporation has power to increase
its capital stock, the power is held in trust for the subsisting stockholders in
proportion to the original stock held by them, so that each of such stockholders
has a right to an opportunity to subscribe for and take the new or increased
stock, in proportion to the old stock held by him. A vote at a stockholders’
meeting directing the new stock to be sold, without giving a stockholder such
opportunity unless he consents to it, is void as to him."0 An unauthorized in
crease of stock may not be absolutely void.“
2035. Right to certiﬁcate—Acti0n-A shareholder is entitled to a certiﬁ
cate showing the number of shares held by him. This right may be enforced
by him either by an action for speciﬁc relief, or for damages, the measure of
damages being the value of the stock.82 A supplemental complaint in an action
by a promoter to compel the issuance of certain common stock to him for serv

ices rendered in promoting the corporation, has been held to state a cause of
action."
2036. New certiﬁcates in case of loss—Provision is made by statute for the
issue of a new certiﬁcate in case of loss, and independent of statute an action

will lie to compel the issue of a new certificate.“
2037. Surrender—Purchase by corporation—A by-law providing for a
surrender to a corporation of its capital stock, and the purchase of the same by

the corporation, at a regular meeting of stockholders, thirty days’ previous no
tice being given, has been construed as requiring thirty days’ notice of the in
tention of a stockholder to make such a surrender; the time for the holding of
such meetings being deﬁnitely fixed by the by-laws.“5
2038. Lien of corporation--Corporations often have a statutory lien on
the shares of their stockholders,“ and provision is often found in corporate by
laws for a lien.87

Corporations are not given a lien at common law.

They

have none unless given by a statute, or by the charter, articles of incorporation,
rules, or by-laws.“
2039. Held in trust for stockholders—Unissued stock of a corporation was.
by agreement of all the stockholders (there being no creditors), paid for with
19 Hospes v. N. W. etc. Co., 48-174, 50+
1117.

80 Jones v. Morrison, 31-140, 16+854. See
18 Harv. L. Rev. 541.
81 Olson v. State Bank, 67-267, 69+9O4.
'32 Milnor \'. Home S. & L. Assn., 64-500,
67+346.
83 Selover v. Isle Harbor L. Co., 100-253,
111+155.
54 B. L. 1905 § 2880; Guilford v. W. U.

Tel. Co., 59-332, 61+-‘£24.

Sec Guilford v.

W. U. Tel. Co., 43-434, 46+70.

B5 Farnsworth v. Robbins, 36-369, 31+
349.
80 Schmidt v. Hennepin Co. B. Co., 35
511, 29+200 (lien given by G. S. 1878 c. 34
§§ 114, 135 held to attach whether debt
accrued before or after stock acquired);

Prince v. St. P. etc. Co., 68-121, 70+1079
(lien given by G. S. 1894 § 2799 must be
acquired in good faith); Dorr v. Life etc.
Co., 71-38, 73+635 (lien given by G. S.

1894 § 2799 valid against world unless
waived, surrendered, or lost in some suﬂ"1
cient manner—assignment or sale of stock
to a person ignorant of the lien will not

discharge it); St. Paul Nat. Bank v. Life
etc. Co., 71-123, 73+713 (lien given by
G. S. 1894 § 2799—waiver).
87 Nicollet Nat. Bank v. Oity Bank, 38
95, 35+577 (lien given bank by by-law de
featcd by statute forbidding bank to make
loans or discounts on the security of its
own stock).
3-'3 State v. Chamber of (‘om., 77-308, 79+
1026.
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funds of the corporation, and the stock issued to one of the stockholders to be
held in trust for all the stockholders in proportion to the stock held by them
It was held that the issue was valid, and that the directors had no authority
afterwards to direct the stock to be sold.”
2040. Conversion by corporation—Irregu1ar sale—Where a corporation
has practically deprived a stockholder of his stock, and the advantages accruing
from its ownership, by bidding it in for itself at a sale which it pretends to make
under its by-laws, and on account of the failure of the stockholder to meet and
pay certain prescribed monthly dues, an action for conversion of the stock, or
one in the nature of an action on the case, will lie against the corporation,
though such sale was irregular and illegal, having been conducted in total dis
regard of the requirements of the by-laws authorizing the same.W A wrongful
refusal of a corporation to transfer stock on its books, and its assertion of a

right to cancel the stock, constitute a conversion.“
2041. Conditional sale of stock by corporation—A corporation may sell
its stock on the condition that the purchaser may, upon certain conditions, re~
turn the stock and receive back the purchase price.92
2042. Non-payment—Forfeiture—A corporation has no authority at com
mon law to forfeit stock for non-payment.

It can only do so when authorized

by statute, or by the charter, or by the consent of the stockholders.D8 If a cor
poration sells without authority the stock of a sockholder for non-payment, it is
liable for conversion.“ Statutes of this state forbid corporations from for
feiting absolutely the shares of its stock of its members to its own use for non
payment of dues, but it must sell such forfeited shares, and out of the proceeds

of the sale indemnify itself, and return the surplus, if any, to the delinquent
holder.ms
2043. Transfcr—Effect-—N0vati0n—The effect of a transfer, when made
in good faith, to a solvent person, and entered on the books of the corporation.

is like that of a novation. The transferrer is thereby discharged from his debt
to the corporation, and the transferee thereby assumes and becomes liable for
such debt precisely as the transferrer was.‘m
2044. Transfer on stock books-Statute—Provision is made by statute for
the transfer of stock on the stock books of corporations.97

The statute is de

signed for the beneﬁt of corporations,98 and possibly of its creditors. A corpora
tion may waive the requirement.09 Transfers of stock are good between the par

ties without being entered in the stock books,1 and as against a subsequent at
tachment by a creditor of the transferrer.2 In some of our cases it is intimated
*9 Jones v. Morrison, 31-140, 16+854.
M Allen v. Am. B. & L. Assn., 49-544,
52+]44; Carpenter v. Am. B. & L. Assn.,
54-403, 56+95; Allen v. Am. B. & L. Assn.,

W In re People ’s L. S. Ins. Co., 56-180,
57-H68.
W R. L. 1905 § 2863.
BB Baldwin v. Canﬁeld, 26-43, 1+261;

55-86, 56+577.

Joslyn v. St. Paul D. Co., 44-183, 46+337;

91 Nicollet Nat. Bank v. City Bank, 3885, 35+577; Humplireys v. Minn. C. Co.,
94-469, 103+338.
W Vent v. Duluth etc. Go, 64-307, 67+

Basting v. Northern T. Co., 61-307, 312,
63+721; Prince v. St. Paul etc. 00., 68

70 ; Browne v. St. Paul P. Works, 62-90,

64+66.
DB Minnchaha etc. Assn. v. Legg, 50-333,
52+898; Henkel v. Pioneer S. & L. Co.,
6]-35, 63+243.
'4 Allen v. Am. etc. Assn., 49-544, 52+
144; Carpenter v. Am. etc. Assn., 54-403,

56+95; Allen v. Am. etc. Assn., 55-86,
56+577.
95 Henkel v. Pioneer S. &- L. Co., 61-35,
63+243.

12_1, 70+1079.
W Basting v. Northern T. Co., 61-307,
312, 63+72l.
1Baldwin v. Canﬁeld, 26-43, 1+261;

Nicollet Nat. Bank v. City Bank, 38-85,
35+577; Joslyn v. St. Paul D. Co., 44-183,
46+337; Lund v. Wheaton etc. Co., 50-36,
52+268; Prince v. St. Paul etc. Co., 68
121, 70+-1079; St. Paul Nat. Bank v. Life

etc. Co., 71-123, 73+713.
2Lund v. Wheaten etc. Co., 50-36, 524.

268.

See Nicollet Nat. Bank v. City Bank

38-85, 35+577.
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that when a transfer is not registered, the legal title remains in the transferrer,
and that the transferee acquires only an equitable title,8 but it is clearly the law
in this state that the legal title passes.‘ Until a transfer on the books a corpo
ration may treat the transferrer as entitled to vote and receive dividends on the
stock.“ A corporation having knowledge of a transfer may record it on its
books without any request from the transferee, or even against his objections.
The purchase of stock in itself authorizes the vendor to record the transfer or
to compel the purchaser to do so.“ A transfer as collateral security is within
the statute.7 A corporation is liable to a transferee for a wrongful refusal to
transfer stock on its books.8 Mandamus will not lie to compel a transfer.’ An
informal transfer has been held sufficient to charge the transferee with liability
to the corporation for the payment of calls on the stock.‘°
SUBSCRIPTIONS TO STOCK

2045. Nature of subscription to stock in company to be formed—A sub
scription by a number of persons to the stock of a corporation, to be thereafter
formed by them, constitutes, ﬁrst, a contract between the subscribers themselves

to become stockholders when the corporation is formed, upon the conditions
expressed in the agreement, and as such it is binding and irrevocable from the
date of the subscription; second, it is in the nature of a continuing offer to the

proposed corporation, which, upon acceptance by it, becomes as to each sub
scriber a contract between him and the corporation.n
2046. Distinguished from a sale-—A sale of stock is to be distinguished
from a subscription to stock. The former stands on the same footing as the
sale of any other form of property.

A subscription to stock differs from an

ordinary contract for the purchase of property.12
2047. Eﬂ'ect—Interest of subscriber in company—A subscriber to stock
acquires an interest in the corporation even before the issuance of stock to him.
A subscription to stock does not stand on the footingr of a purchase of property.
When the subscriber complies with the terms of his subscription and pays for
the stock he is an owner of the stock and a stockholder. The certiﬁcate of stock
is merely evidence of his interest. He may be a full stockholder though no
certiﬁcate is ever issued to him.18 A subscriber to stock in a prospective cor
poration acquires a right to take part in its organization.“
2048. Consideration—Mutuality—Failure of consideration-A subscrip
tion to stock is a contract,15 and must have a sufﬁcient consideration 1° and mu
5Nicollet Nat. Bank v. Oity Bank, 38
85, 35+577; Joslyn v. St. Paul D. Co., 44
183, 46+!-337; Basting v. Northern T. Co.,
61-307, 63+721; Prince v. St. Paul etc.
Co., 68-121, 70+1079.
4 Baldwin v. Canﬁeld, 26-43, 1+261; Lund

11 Mpls. T. M. Co. v. Davis, 40-110, 41+
1026; Red Wing H. Co. v. Friedrich, 26
112, 1-;-827. See Crow River etc. Co. v.
Strande, 104-46, 115+1038. See Note, 93
Am. St. Rep. 349.

v. Wheaton etc. Co., 50-36, 52+268.

Wood v. Jefferson, 71-367, 74+149.

5 Prince v. St. Paul etc. Co., 68-121, 70+
1079.

“ Basting v. Northern T. Co., 61-307, 63+
721.
1Nicollet Nat. Bank v. City Bank, 38
85, 89, 35+577.

B llumphreys v. Minn. C. Co., 94-469,
103+338; Nicollet Nat. Bank v. City Bank,
38-85, 35+577; Haslam v. First Nat. Bank,
79-1, 81+535.
9 Baker v. Marshall, 15-177(136).
1° Basting v. Northern T. 00., 61-307,
63+721.

11' Marson

v.

Deither,

49-423,

52+38;

18 Marson v. Deither, 49-423, 52+38; Co

lumbia E. Co. v. Dixon, 46-463, 49+244;
\‘Vood v. Robbins, 56-48, 57+317; Mpls.

etc. By. v. Bassett, 20-sssms, 482);
Pacific Nat. Bank v. Eaton, 141 U. S. 227.
14 St. Paul etc. By. v. Robbins, 23-439.
See Carter v. Hazzard, 65-432, 68+74.

15 Wood v. Robbins, 56-48, 57+317.

See

§ 2045.

16 New York etc. Co. v. Martin, 13-417
\386); Mpls. etc. Ry. v. Bassctt. 20-535

(478); St. Paul etc. Ry. v. Robbins, 23
439; Wood v. Robbins, 56-48, 57+317.
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tuality of obligation." Plaintiff paid cash for the right to have issued to him
certain shares in a mining company thereafter to be organized to receive a cer
tain option, on which the ﬁrst payment only had been made, and to take over,
operate, and develop the properties therein described. On an unfavorable re
port of mining experts, the effort to carry the venture through was abandoned
when the option expired. Plaintiff sought to recover the cash paid by him.
Fraud on the part of the defendant was disclaimed. It was held that the facts
did not show a failure of consideration.18
2049. Parol evidence to vary—A stock subscription cannot be varied by a
prior or contemporaneous oral agreement.“‘
2050. Who may subscribe—I{ailway companies entering the city of St.
Paul subsequent to the incorporation of the St. Paul Union Depot Company
have been held entitled, for the purpose of becoming members of the company.
and sharing in and contributing to its beneﬁts, to subscribe for and purchase a
proper proportion of its stock at its par value.20

2051. Full amount of capital must be subscribed—Where the charter or
articles of a corporation, or the terms of subscription to its capital stock. do not
provide otherwise, payment of a subscription cannot be required till the whole

capital stock is subscribed. But the subscriber may waive that defence. Acts
done by him, as stockholder or director, which constitute a part of the business
for which the corporation is formed, and which from their nature assume it to
be ready for business, and evince a willingness to enter upon that business, with
the stock already subscribed, will amount to a waiver.21
2052. Secret oral conditio-n—Where a person subscribes to the stock of a
proposed corporation, and delivers the subscription to a promoter, and other
persons, without notice of any oral condition attached to such delivery, also sub
scribe to the stock, and pay the same in, and in reliance on the subscriptions the
corporation is organized, engages in its business, expends large sums of money,
and contracts liabilities therein, such person, when sued for instalments due on

his stock subscriptions, will not be allowed to defeat a recovery by showing that
he attached a secret oral condition to the delivery of his subscription to the pro
moter."’2

2053. Acceptance—-An offer or subscription “to take” shares in a corpora
tion yet to be formed must not only be made, but it must also be accepted. As
between the corporation and the subscriber, the equities or rights of corporate
creditors not having intervened, such an offer cannot be held in abeyance at the
will of other subscribers, who have arrogated to themselves the right to organize
the corporation, without regard to the conditions fastened upon the subscrip
tion contract, to the exclusion of others equally interested.“
2054. Fraud—Cases are cited below involving questions of fraud in connec
tion with stock subscriptions.“
2055. Conditions subsequent—Cases are cited below involving the consid
eration of conditions subsequent in subscriptions.25
17 Mpls. etc. Ry. v. Bassett, 20-535(478).
18 C'ark v. 1\IcManus, 105-111, 117+-476.

1" Mpls. T. M. Co. v. Davis, 40-110, 41+
1026; Masonic T. Assn. v. Channel], 43
353, 45+716.

20 St. Paul etc. Co. v. Minn. etc. Ry., 47

154, 49+646.
21 Masonic T. Assn. v. Channel], 43-353,
45+716; Arthur v. Clarke, 46-491, 49+252;
Duluth Invest. Co. v. Witt, 63-538, 65+

956.

See Farnsworth v. Robbins, 36-369,

31+349; Wood v. Jefferson, 71-367, 74+
149.
22 Mpls. T. M. Co. v. Davis, 40-110, 41+
1026.

23 Carter v. Hazzard, 65-432, 68+-74.
24 Columbia E. Co. v. Dixon, 46-463, 49+
244; Dunn v. State Bank, 59-221, 6l+27;

Traphagen

v.

Sagar,

63-317,

65+633;

Wood v. Jefferson, 71-367, 74+l49.

'-’5 Red Wing H. Co. v. Friedrich, 26-112,
1+827 (condition as to the place where a
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2056. Delivery of subscription to promoter—.-\ promoter of a proposed
corporation, who solicits and procures stock subscriptions, is the agent of the
body of the subscribers to hold the subscriptions until the corporation is formed,
and then turn them over to it without any further act of delivery on the part of
the subscribers. Hence a delivery of a subscription to such promoter is a com
plete delivery, so that it becomes eo instanti a binding contract as between the
subscribers.“
2057. Liability of subscribers-—'1‘he subscribers to an agreement for the
formation of a creamery company mutually bound themselves for the payment
of a loan its directors were authorized to negotiate in such manner that between

themselves they should be equally liable for the payment of said loan and inter
est. The corporation was formed and the loan negotiated. The corporation
sought to enforce the collection of the pro rata sl1are of defendant, the only sub
scriber who had not paid the proportion. It was held that the agreement cre
ated an obligation on dei'cndant’s part on which the corporation could sue."
2058. Calls-Where a corporation has made an assignment for the beneﬁt
of creditors under the insolvent law, the court in which the insolvency proceed
ings are pending may make an order requiring payment of unpaid stock sub
scriptions, the same as the directors might have done before the insolvency pro
ceedings.“ The subject of calls is sometimes regulated by charter.20
2059. Actions on subscriptions--Pleading—(‘ases are cited below involv
ing questions of pleading in actions on stock subscriptions.30
2060. Tender of certiﬁcate before suit—.~\ tender of a certiﬁcate before
suit on a subscription is llnnecessaryﬁ‘ in the absence of express agreement to
the contrary.32
hotel was to be built); Master Plumbers’
S. Co. v. Colliton, 73-193, 75+1042 (con
dition as to return of stock).
26 Mpls. T. M. Co. V. Davis, 40-110, 41+

1026.
'17 Crow River etc. Co. v. Strande, 10-l—
46, 1l5+1038.
'-'9 Marson v. Deither, 49-423, 52+3h‘; In
re Minnchaha etc. Assn., 53-423, 55 +598.
29 Mpls.

etc.

Ry.

v.

Morrison,

23-308

subscription to stock in unformed com
pany held sufficient); Columbia E. Co.
\'. Dixon, 46-463, 49+244 (unnecessary to
allege delivery or tender of stock); Mar
son v. Deither, 49-423, 52+38 (id.); Wood
\'. Jefferson, 57-456, 59+532 (action to re

cover full amount on last instalment of
subscription—necessity of alleging readi
ness and willingness to deliver stock);
Smith

v.

Prior,

58-247. 59+1()16

(com

(charter of Minneapolis & St. Louis Ry.

plaint held insntfic-ient to admit proof that

C0.).

corporation accepted, in payment of stock,

80 Robertson \'. Sibley, 10—323(253) (ac
tion by sheriﬂ’ levying on unpaid subscrip
tion——essentials of complaint); St. Paul
etc. Ry. v. Robbins, 23-439 (complaint

property greatly overvalued—application
on trial for amendment of complaint prop
erly denied); Duluth lnvest. Co. v. Witt,
63—538, 65+956 (complaint suﬂicient though

not alleging issuance of stock or offer to

it failed to allege that all the shares had

issue, held insuﬁicient); Mpls. H. Works
v. Libby, 24-327 (complaint not showing
authority of corporation. or transfer of
subscription, or tender of stock. held in
suﬂicient); I<‘arnswort.h v. Robbins, 3ﬁ~
369, 31+3-19 (answer held insuiiicient to

admit proof of defence that all the capi
tal stock was not taken); Wood \'. Rob
bins, 56-48, 57-+317 (allegation that a
call was duly made and that a notice was

duly given held suilitﬁent—allcgations as
to organization of company and of full
subscription of shares held suliicient—un
necessary to allege tender of stock be
fore suit); Mpls. T. M. Co. v. (‘revier.
39-417, 40l-507 (complaint in action on

been subscribed); Wood v. Jetferson, 71

367, T4+1-19 (unnecessary to allege tender
of stock—suilieient to allege that corpora
tion is ready and willing to deliver stock) ;
l\le(foney v. Bolton 0. & G. (10., 97-190.
106+900 (action by creditor—complaint
held suﬁieient).
31 Marson v.
Deither. 49-423, 52-+38
(overruling, St. Paul etc. By. v. Robbins,
23-439; Mpls. H. Works v. Libby, 24
327); Columbia E. Co. v. Dixon, 46-463,
49+244; VVood v. Robbins, 56-48, 57+
317; \Vood v. Jefferson, 57—456, 59+532;

Id., 71-367, 74+]-i9.
-‘*‘~’ Mar-son v. Deither, 49423, 52+38. See

Wood v. Jetferson, 57-456, 59+-532.
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2061. Various defences to actions on subscriptions—It is no defence that
the subscriber has not paid an instalment due at the time of the subscription; 3"
or that the corporation is not legally organized, the action being for the beneﬁt
of creditors or the subscription having been made with an organized com
pany ; 8* or that the corporation was organized for an illegal purpose, the action
being for the beneﬁt of creditors; 5“ or that the subscriber was not eligible, the
action being for the beneﬁt of creditors.“ In an action by a corporation on
a subscription to its stock before it was formed, it is a good defence that the
corporation was not legally organized,”7 or was not organized within a reason
able time and in compliance with the conditions of the subscription.38

The

objection that other subscribers were not a1Ithorized'to subscribe has been held
waived under the circumstances.39 The evidence in an action has been held insufficient to sustain a defence of a forfeiture or surrender of the stock.‘0
2062. Release—The capital stock of a corporation, contributed or agreed
to be contributed, is, in equity, treated as a trust fund charged with the pay
ment of its debts; and no by-law or resolution of the stockholders, as opposed
to the rights of creditors, can authorize the release of the obligation of a solvent
stockholder to pay for the stock taken by him, even though such release is in

consideration of his surrendering his stock.‘1 A subscriber may be released
by an unreasonable delay in the organization of a corporation.42 A subscriber
cannot release himself from his obligation on a subscription by voluntarily sur
rendering or abandoning his stock without the consent of the corporation.48
STOCKHOLDERS

2063. Who are stockho1ders—In order to constitute one a stockholder in a
corporation it is unnecessary that the stock certiﬁcate to which he is entitled be
issued.“ One to whom corporate stock has been transferred as collateral se
curity, but who appears upon the books of the corporation as the general owner
thereof, is liable as a stockholder for the debts of the corporation.

Where, how

ever, shares of stock are transferred to a party as collateral security, and they
are so registered in the stock record of the corporation, whereby his true relation

to the stock appears, he is not liable as a stockholder for the debts of the cor
poration.“ A pledges of stock shares does not become a stockholder in a cor
poration, as between himself, the pledgor, and the corporation, by simply receiv
ing the shares as collateral security; nor does the pledgor part with his owner
ship of the shares, nor is he divested of his rights as a stockholder, by merely
pledging them as security for the payment of his debt.‘0

When stock certiﬁ

cates are issued in contemplation of incorporation the issue of stock may, after
incorporation, be adopted by the corporation, and the holders thereby become
stockholders without the formal issue of new certiﬁcates.47 Presurnpti\'el_\'
-"+3 Mpls. etc. Ry. v. Bassett, 20-535(478).
34 Columbia E. Co. v. Dixon, 46-463, 49+
244;

Hausa v. Mannheimer, 67-194, 69+

810.
35 Augir \'. Ryan, 63-373, 6-"H640.

MI Blicn v. Rand, 77-110, 79+606.
3'' Columbia E. Co. v. Dixon, 46-463, 49+
244.
38 Carter v. Hazzard, 65-432, 68+74.
39 Wood v. Jefferson, 71-367, 744-149.

4° Minnehaha etc. Assn. v. Legg, 50-333,
524-898.
41 Farnsworth v. Robbins. 36-369. 31+
349.
—-29

42 Carter v. Ilazzanl, 65-432, 68+-T4.

43Minnehah:1 etc. Assn. v. Lcgg, 50-3213.
52 r898.
“- Hollaml \'. Duluth etc. Co., 65-324,
6S+50; Columbia E. Co. v. Dixon, 46-463,
49+244; Marson v. Deither, 49-423, 52+38.
4“ Harper v. Carrol], 66-487, 69{-610,

1069; State v. Bank of New England, 70
398, 73+153; Field v. Evans, 106-85, 118+
55.
M McMullan v. Dickinson Co., 63-405, 65+
661, 663.
47 Thorpe v. Pennoek, 99-22, 108+940.
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those are stockholders who appear as such on the stock books of a corporation."
The term “associates” in acts of incorporation is ambiguous. It may mean
those who are already associated with the persons named, or those who may
come in afterwards.“ As against creditors a. person may be estopped from
denying that he is a stockholder. Parties dealing with corporations have a
right to assume that one representing himself to the world as a stockholder in
such corporation, by permitting his name to stand on its books as such, must
take the responsibilities of the situation.“0 A person cannot be made a stock
holder without his consent.M A mutual recognition by the corporation and
a transferee of stock of the relation of stockholder may be sufﬁcient to establish
the relation without a formal transfer on the corporate books.”-‘

(‘ases are cited

below involving questions as to membership in corporations.“
2064. Qualiﬁcations—Limitation of nationality—In the al)sen('e of a
statute to the contrary the right to membership in a corporation may be re
stricted by express provision of its charter, as, for example, to persons of a cer
tain nationality.“ When the charter does not regulate the admission of new
members or place any restriction thereon, the whole matter is within the cou
lrol of the corporation.“
2065. Relation to corporation—A mere stockholder is not an agent of the
corporation." A corporation is not ordinarily bound or estopped by the acts
of a stockholder.“T
2066. Relation to each other—While stockholders owe the duty of good
faith to each other in the management of the affairs of the corporation, they

do not stand toward each other in a ﬁduciary relation. They are not trustees
or agents for each other in the matter of voting at stockholders’ meetings."
2067. Trust relation between corporation and stockholders—It is some
times said that there is a trust relation between a corporation and its stockhold
er-s—that a corporation is a trustee of the corporate property, for the beneﬁt
of the stockholders, in proportion to the stock held by them.“
2068. Powers—Except as otherwise provided, the powers of a corporation
are to be exercised by the stockholders acting together as a body, in their organ

ized capacity.’30 The right to elect the trustees or directors of a corporation
is in its stockholders, in the absence of express provision to the contrary.61
2069. Right to sue and defend-It is the general rule that a stockholder
cannot maintain an action on a cause of action accruing to the corporation.62
*8 Holland v. Duluth

etc.

Co., 65-324,

68+50. See Basting v. Northern '1‘. Co.,
61-307, 63+72l.
4" State v. Sibley. 25-387.

State v. Oftedal, 72-498, 75+692 (religious
society—conferenee—etTect

of

custom);

Scandinavian Am. Bank v. Mechanics B.
Soc., 78-483, 81+528 (surrender of stock—

-'-0 Olson v. State Bank. 67-267, 69+904;
Palmer v. Bank of Zumbrota, 72-266. 75+

evidence held to

380; Blien v. Rand, 77-110. 79+606; State

606 (ﬁnding as to ownership of stock jus
tiﬁed by the evidence).
M Blien v. Rand, 77-110. 79+606.
~'»-'- State v. Sibley, 25-387.
0*" Dunn v. State Bank, 59-221. 229, 61+

\'. Germania Bank. 90-150, 95+1116; Hunt
\'. Hauser, 90-282, 9685; 111.. 95-206,
103+1032; Dunn v. State Bank. 59-221,
61-l-27; Atwater v. Smith. 73-507. 76|>253;
Atwater v. Stromberg. 75-277, 77+963;
Thorpe v. Pennock, 99-22. 33. 103-+940.

-11 Basting v. Northern T. (10.. 61-307,
313, 63+721.
-W Basting v. Northern T. Co.. 61-307,
63+721; Oswald v. Mpls. T. Co., 65-249,
1iS+15.
53 State v. Sibley. 25-387 (fai'ure to sign
by-laws and constitution--membership ac
quiesced in for long time by corporation) ;

holder);

show

party a stock

Hunt v. Reardon, 93-375. 101+

-I.

57 Miss. etc. ('0. v. Prince, 34-79, 24+361.

58 Bjorugaard v. Goodhuo Co. Bank, 49
483, 487, 52+48.
5" Jones v. Morrison, 31-140, 152, 16+
854.
'10 State v. Sibley, 25-387.
P-1 State v. Oftedal. 72-498, 512, 75+692.
l1‘-’Rothwell v. Robinson. 39-1. 38+772;
Horn v. Ryan, 42-196, 44+56; Mealey v.

CORPORATIONS

451

But there are certain exceptions to the general rule. A stockholder in a corpo
ration may sue both at law and in equity in his own name in behalf of its inter
est and to vindicate a wrong done to it, when it cannot or will not do so in its
corporate capacity; and under like circumstances a stockholder may defend in
his own name an action brought against a corporation.68 He may maintain an
action to protect his interests against the illegal, ultra vires, or fraudulent acts,

of the managers of tl1e corporation, or the majority stockholders.“ If a plain
tiﬁ is a legal stockholder, his rights do not depend on the manner in which he
obtained his stock.“5 A stockholder may maintain an action to protect his
rights as a stockholder though he paid less than par for his stock. A request
to the managing officers of a corporation to institute an action to set aside and
cancel a fraudulent issue of corporate stock, and their refusal, is all that is

necessary to enable an individual stockholder to maintain the suit.

It is un

necessary that he go further, and request other stockholders to commence the

action.66
2070. Right to inspect corporate books—A stockholder has a right, for

proper purposes, to inspect the books and to investigate the affairs of the cor
poration, subject to reasonable limitations as _to time and manner.“
2071. Rights in corporate property—Corporate property belongs to the
corporation and not to its stockholders. The members of a corporation are of
course interested in the corporate property, for they may derive individual ben
eﬁt from its use or from its proceeds, but they are not the owners of it. They
have no power to transfer or dispose of it, or to appropriate it to their own use.68
2072. Right to proﬁts—Dividends—Statute enforcing-—Stockholders
are entitled to the proﬁts of the business and to have such proﬁts seasonably
divided among them in proportion to the amounts of stock held by them re
spectively. A corporation has no right, against the protest of any stockholder,
to go on year after year, adding proﬁts to capital, and accumulating property
indeﬁnitely as to time or amount. A statute enforcing dividends out of proﬁts
invades no right vested in the corporation, and enforces the rights of the stock
holders." It happens not infrequently that corporations, instead of distribut
ing their proﬁts in the way of dividends to stockholders, accumulate them till
a large surplus is on hand. Each stockholder has an interest in such surplus
which the courts will protect.To
2073. Contracting with corporation-—A stockholder who is not an officer
is as free to contract with the corporation as a stranger.71 A sale of the assets of
an insolvent corporation to a stockholder who had the controlling vote has been
sustained, the sale being approved by a majority of the stockholders.72
2074. Rights of minority stockholders-Courts will protect minority
stockholders against the acts of the directors or majority stockholders when
Nickerson, 44-430, 46+9l1; Hodgson v.
Duluth etc. Ry., 46-454, 49+197; Pencille
v. State etc. Co., 74-67, 76+1026.
"3 Morrill v. Little Falls Mfg. Co., 46
260, 48+1124; Id., 53-371, 55+547; Id.,
60-405, 62+-548; Baldwin v. Canﬁeld, 26

68 St. Paul etc. Ry. v. McDonald, 34-182,

188, 25+57; Baldwin v. Canﬁeld, 26-43,
56, 1+261. See Merchant v. Western L.
Assn., 56-327, 57+931.

"9 Merchant v. Western L. Assn., 56-327,
57+931.

cloud on title of property of corporation).

‘'0 Jones v. Morrison, 31-140, 152, 16+854.
'/1 See St. Paul etc. By. v. McDonald, 34—

64 See § 2074.
6“ Stewart v. Erie etc. Co., 17—372(348).

182, 25+57; Rosemond v. N. W. etc. Co.,
62-374, 64+925; Church v. Church C. Co.,

43, 1+261 (action by stockholder to remove

6° Shaw v. Staight, 107-152, 119+951.

75-85, 77+548; Petrie v. Mut. etc. Co., 92

61R.

489, 100+236.

L.

1905

§

2869;

Dunn v.

State

Bank. 59-221, 229, 61+27; State v. Monida
etc. Co.. ]24+971.

Rep. 674.

See Note, 107 Am. St.

1'1 Roberts v. Herzog. 1241-997.
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they are ultra vires,T3 illegal," or fraudulent.75

As a general rule, however,

the management of corporations must be left to the will of the directors and ma
jority stockholders, free from interference by the courts. For example, a mi
nority stockholder has no right to insist, against the will of the majority, that
the business shall be continued at a loss." A minority stockholder may resist,
in the courts, a misapplication of the corporate assets,77 or a transfer of the
corporate business to another corporation,78 or an impairment of his contract
rights as ﬁxed by the charter or articles of incorporation.”

The right to con

trol a joint stock corporation is vested in the holders of the majority of the
stock.80 When the purposes for which the corporation was organized have
failed, a minority of the stockholders may have the affairs of the corporation
wound up by a court of equity.“ The appointment of a receiver of a solvent
corporation on the application of a minority of the stock is a very drastic rem
edy and justiﬁable only in an extreme case. Still, the management of the
corporate aﬁairs by the directors, elected by a majority of the stock, may, even
in the absence of positive fraud or illegal acts, be so grossly incompetent or neg
ligent as to justify the appointment of a receiver to preserve the property from
destruction.M
2075. Estoppel of minority stockho1ders—It is inequitable for a stock

holder, knowing that an act done by the directors and a majority of the stock
holders, in good faith, for the beneﬁt of the corporation, is in fact unauthorized,

to apparently acquiesce by his silence, but secretly reserve an option to repudiate
the act in case of loss, or to enjoy its beneﬁts if it proves proﬁtable. Fairness
requires, in such cases, that dissenting shareholders should act promptly, and
make known their objections without unreasonable delay. If they fail to do so,
their assent to the unauthorized act will be presumed, and they will be estopped
from denying that they have assented to or ratiﬁed the act."8
2076. Notice to corporation not notice to members-—A mere stockholder
is not chargeable with notice of the contracts of the corporation and their
breach.“

2077. Notice to members as notice to corporation—If notice to members
is ever notice to the corporation it is only when all the members have notice.“
2078. When bound by judgment against corporation—In proceedings
against a corporation, the corporation, when duly summoned and brought into
court, represents the stockholders; and all stockholders, in so far as the inter

ests and atfairs of the corporation are concerned, are bound by the judgment of
the court. But the stockholders are not bound by any such judgment as re
" Stewart v. Erie etc. Co., 17-372 (348).;
Bergman v. St. Paul etc. Assn., 29—275,
13+]20; Small v. Mpls. etc. Co., 45-264,
47+797; Kolﬂ.’ v. St. Paul F. Exch., 48
215, 5O+1O36.
‘'4 Stewart v. Erie etc. Co., 17—372(348).
75 Jones v. Morrison, 31-140, 16+854;
Bjorngaard v. Goodhue Co. Bank, 49-483,
52+48; Peneille v. State Farmers’ etc. Co.,

74-67, 76+1026; Roberts v. Herzog, 124+
997.
10 Rothwell \'. Robinson, 44-538, 47-+255.

78 Small v. Mpls. etc. Co., 45-264, 47+

797.

See Pinkus v. Mpls. L. Mills, 65-40,

67+643; St. Paul T. Co. v. St. Paul etc.

Co., 60-105, 61+813.
'19 Bergman v. St. Paul etc. Assn., 29
275, 13+120; 1d., 29-282, 13+122.
5° Beyer v. Woolpert, 99-475, 109l>1116.
'1 Sjoberg v. Security S. &. L. Assn., 73

203, 75+l116.
82 Rothwell v. Robinson, 44-538, 47+25-3.

53 Pinkus v. Mpls. L. Mills, 65-40, 67+
643;

Stewart

v.

Erie

etc.

00.,

17-372

See Figge v. Bergentbal, 109(Wis.)+581,
589.

(348); Barton v. Pioneer S. & L. Co., 69-—
85, 71+906; Roberts v. Herzog, 12-H997.

"Jones v. Morrison, 31-140, 16+854;
Rothwell v. Robinson, 39-1. 38+772. See,

84 Tarbox v. Gorman, 31-62, 16+466.
“Mercantile Nat. Bank v. Parsons, 54

as to the right of a stockholder to com
plain of acts committed before he became
a stockholder, 21 Harv. L. Rev. 195.

56, 55+825.

See Whittle v. Vanderbilt

etc. Co., 83 Fed. 49.
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spects their individual interests or liability. A judgment adopting and eﬁec
tuating the reorganization of a bank provided that the reorganization should not
operate to release any of the stockholders in any way or to any extent from their
liability theretofore existing. It was held ineﬂectual as against stockholders
who were not parties to such proceedings and did not become members of the
new bank.86 The effect of judgments in proceedings to enforce the liability of
stockholders is considered elsewhere."
2079. Meetings-a. Notice-The presumption is that notice was duly
given." If the charter or by-laws ﬁx the time and place of regular meetings
no further notice is necessary.” If the required notice is given it is immaterial
that a stockholder resides or is temporarily at such a distance that it cannot
reach him in time to enable him to attend.”0 The subject of notice is partially
regulated by statute.91 If the proper notice is not given the action of the meet
ing may be subsequently ratiﬁed.92 Mandamus will lie to compel a resident of
this state, the secretary of a domestic corporation, to call a stockholders’ meet
ing pursuant to a by-law of the corporation."
b. Who entitled to 110te—Where stock is transferable only on the books of the
corporation, the person in whose name the stock stands on such books is entitled
to vote it, and the books of the company are conclusive upon the question as to
who is entitled to vote stock legally issued.“ Before one can complain that
his vote was not taken, he must show that he offered to vote, or that he properly
presented his claim of right to vote, and that it was excluded. If the charter
and by-laws prescribe no different rule, and the meeting appoints no tellers or
inspectors for the purpose, it is for the meeting to determine, in the ﬁrst in
stance, the right to vote. The president of the corporation or chairman of the
meeting has no authority to pass upon it. One who, upon an adverse opinion
expressed by that ofﬁeer, refrains from oﬁering his vote, and does not present
his claim of right to the meeting for it to pass upon, cannot be heard afterwards
to complain.“ Stockholders are not disqualiﬁed to vote, upon a matter coming
before a stockholders’ meeting, by the fact that they may have a personal inter
est in the matter, as upon a proposition to ratify a purchase of property from
themselves which they as directors had assumed to make.“ The holders of all
outstanding stock are entitled to vote, though their stock was improperly issued.

if its invalidity has not been judicially determined.97
c. Quorum-Unless otherwise provided in the charter or the by-laws of a
corporation, such of the stockholders as actually assemble at a properly con
vened meeting, whether one or more, and though a minority of the whole num
ber, and representing only a minority of the stock, constitute a quorum for the
transaction of business." At a valid stockholders’ meeting, the charter and by
laws being silent on the subject, a majority of the votes cast, though but a
minority of the stock represented, prevails. Those having an opportunity to
vote, and not voting. are held to acquiesce in the result of the votes actually
cast.99
M \Villius v. Mann, 91-494, 98+341, S67;
Swing v. Red River L. Co., 105-336, 117+
442; Lagerman v. Casserly, 107-491, 120+

92 East Norway Lake etc. Church v. Frois
lie, 37-447, 35+260; State v. Sibley, 25
387.

1086.
"1 See § 2148.
"
*8 East Norway Lake etc. Church v. Frois
lie, 37-447, 35-+260.

99 State v. De Groat. 109-168, 123+417.

"Morrill v. Little Falls Mfg. (‘o., 53
371, 551-547.
9° Jones v. Morrison, 31-140, 16+854.
91 R. L. 1905 §§ 2875, 2980. See Jones
v. Morrison, 31-140, 16+854.

M Morrill v. Little Falls Mfg. Co., 53

371, 55+547.
"5 State v. Chute, 34-135, 24+353.
W Bjorngaard v. Goodhue 00. Bank, 49
483, 52+48. See 16 Harv. L. Rev. 585.
W Beyer v. Woolpert, 99-475, 109+1116.
"8 Morrill v. Little Falls, 53-371, 55+547.
1'“ F‘~tate v. Chute. 34-135, 24J-353.
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d. Held out of state—A general stockholders’ meeting for the election of oili
cers held out of the state, all of the stockholders not consenting, and the by
laws providing that it shall be held at a speciﬁed place in the state, is illegal,
and, as against the otlicers thus elected, those previously in oiﬁce have the right
to retain control of the affairs of the corporation.1
4;. Presumption of regularitg/—A presumption is indulged in favor of the
regularity of meetings.‘
LIABILITY OF STOCKHOLDERS

2080. Constitutional liability—-a. Nature and extent-It is provided by the
constitution that each stockholder in any corporation, excepting those organ
ized for the purpose of carrying on a manufacturing, mechanical, or banking
business, shall be‘ liable to the amount of stock held or owned by him.3 This
provision is self-executing and creates an individual liability on the part of the
stockholder for corporate debts to an amount equal to the amount of stock held
or owned by him.‘ It is not restrictive. The legislature may increase the lia
bility.°

It is said to be of a contractual nature.6

It is certainly not penal.

It

is several, and a judgment against one stockholder does not release another.’
It is absolute and not ratable. A stockholder is not liable only ratably when
some of the other stockholders are insolvent or beyond the jurisdiction of the
court.6 A new stockholder is liable for old debts. All those who are stock
holders at the time the action is commenced are liable, though some of them
were not stockholders at the time the corporate liability was incurred.’ The
liability extends to creditors who are stockholders.‘° The stockholders of an
nuity, safe-deposit, and trust companies are liable under this provision,11 and
so are stockholders of railway companies.‘2 The legislature cannot exempt
stockholders from the liability.“ It sustains the relation of surety for the
debts of the corporation.“ It is not a corporate asset enforceable by the cor
poration, but goes directly to the creditors. It can be enforced only for the
beneﬁt of the creditors, and then only to the extent of paying the corporate
debts unpaid after the corporate assets have been exhausted."5
b. How enforced—At the present time the exclusive mode of enforcing the
liability is that prescribed by R. L. 1905 §§ 3184-3190."

Prior to Laws 1897

c. 341, receivers in sequestration proceedings were not authorized to enforce the
liability; " nor were assignees for the beneﬁt of creditors or in insolvency pro
1 Hodgson v. Duluth etc. Ry., 46-454, 49+
197.
'-’Heintzelman v. Druids’ R. Assn., 38
138, 36+100; East Norway Lake
Church v. Froislie, 37-447, 35+260.
8Const. art. 10 §§ 1, 3.

etc.

Kusick v. Seymour, 48-158, 50+1114;
Bernheimer v. Converse, 206 U. S. 516.
°See Allen v. Walsh, 25-543, 551; Har
not retroactively.

But

See Bernheimer v. Con

verse, 206 U. S. 516; Converse v. Aetna
Nat. Bank, 64 At]. (Conn.) 341; Robert
son v. Sibley, 10—323(253).
°Hanson v. Davison, 73-454,

See Gebhard v. Eastman, 7

56(40); Olson v. Cook, 57-552, 59+635.
1° Oswald v. Mpls. T. Co., 65-249, 68+15;
Janney v. Mpls. I. Expo., 79-488. 82+984.
11 International '1‘. Co. v. Am. etc. Co.,

‘Willis v. Mabon, 4s-140, 50+1110; Mc

per V. Carroll, 66-487, 69+610, 1069.

"First Nat. Bank v. Winona P. Co., 58
167, 59+997.

76+254.

See, as to whether it is purely contractual,
Christopher v. Norvell, 201 U. S. 216;
Bernheimer v. Converse, 206 U. S. 516.

1 Hanson v. Davison, 73-454, 76+-254.
8First Nat. Bank v. Winona P. Co., 58
167. 59+997.

62-501, 65+78, 632.
218'-’2Gardner v. Mp1s. etc. Ry., 73-517, 76+
13 Anderson v. Anderson, 65-281, 68+49.

“Mp1s. B. Co. v. City Bank, 66-441,
444, 69+331.
1“ In re People ’s L. S. Ins. Co., 56-180,
185, 57+-168; Mpls. B. Co. v. City Bank,
66-441, 445, 69+33l; Richardson v. Mer
ritt, 74-354, 362, 77+234, 407. 968; Hunt
v. Roosen, 87-68, 79, 91+259.

16 See §§ 2163-2173.
17 Mpls. B. Co. v. City Bank, 66-441, 69+
331.
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ceedings.“ The liability of the estate of a deceased stockholder for corporate
debts is not a claim which can be presented to a probate court for allowance.19
0. Manufacturing or mechanical bu.siness—-Stockholders in a corporation
organized for the purpose of carrying on a manufacturing or mechanical busi
ness are exempted from the constitutional liability imposed on stockholders in
other corporations.20 The articles of an alleged manufacturing corporation are
the sole criterion for determining the intention of the incorporators and the
purposes for which the corporation was organized, and, unless it fairly appears
therefrom that it was organized for the exclusive purpose of engaging in manu
facturing and such incidental business as may be reasonably necessary for effec
tuating the purposes of its organization, its stockholders are liable for its debts
to the amount of stock held by them.21 A “mechanical business” within the
meaning of the constitution is one closely allied to, or incidental to, some kind
of manufacturing business.22 The purpose of the exemption was to encourage
manufacturing enterprises.”8 The mere fact that a corporation does business
not authorized by its charter does not render its stockholders liable."
2081. Enforcement in other states—Under the provisions of R. L. 1905
§§ 3184-3190, a receiver or assignee of an insolvent corporation may enforce
the liability in the courts of another state, including the federal courts.25
Prior to express statutory authority he could not do so."
2082. Conﬂict of laws-—Where a person becomes a stockholder in a corpo
ration organized under the laws of a foreign state, he contracts with reference
to all the laws of that state which enter into the constitution of the corporation;
hence the extent of his individual liability, as a shareholder, for corporate debts,

must be determined by the laws of that state. This liability may be enforced
by creditors wherever they can obtain jurisdiction of the necessary parties.
The remedy, however, is governed by the law of the forum.27
2083. Liability in equity on bonus or watered stock—The original hold
ers of bonus or watered stock issued as paid-up, and their transferees with no
tice, will, in case of the insolvency of the corporation, be charged, in favor of a
creditor who became such after the stock was issued, with the difference between

the par value of the stock and the amount paid the corporation therefor, to the
extent necessary to satisfy the creditor’s claim.28 They are not chargeable in
18 Olson v. Cook, 57-552, 59+635; Inter
national T. Co. v. Am. L. & T. Co., 62

501, 65+78, 632.
19 In re Martin, 56-420, 57+1065.
2° Const. art. 10 § 3.

21 Merchants’ Nat. Bank v. Minn. '1‘.
Mfg. Co., 90-144, 95+767; Scnour v.
Church, 81-294, 84+109; State v. Minn. T.
Mfg. Co., 40-213, 41+1020; Mohr v. Minn.

E].

Co.,

Willins,

40-343,
44-409,

41-1074;
46+851;

Arthur

v.

Densmore

v.

Shepard, 46-54, 484-528; First Nat. Bank
v. Winona P. Co., 58-167, 594-997; Oswald
v. St. Paul etc. Co., 60-82, 61+902; Anchor

1. Co. v. Columbia E. Co., 61-510, 63+
1109; St. Paul B. Co. v. Mpls. D. Co., 62
448, 64+1143; Hastings v. Iron Range B.

00., 65-28, 67+652; Cowling v. Zenith I.
Co., 65-263, 68+48;

Anderson v. Ander

Cuyler v. City Power Co., 74-22, 76+9-18;
Gould v. Fuller, 79-414, 82+673; Citizens
State Bank v. Story, 84-408, 87+-1016;
Meen v. Pioneer P. Co., 90-501, 97+140;
First Nat. Bank v. Converse, 200 U. S.
223; Bernheimer v. Converse, 206 U. S.
1 .

22 Cowling v. Zenith I. Co., 65-263, 68+
48; Gould v. Fuller, 79-414, 82+673.
23 State v. Minn. T. Mfg. Co.. 40-213,
41+1020; Nicollet Nat. Bank v. Frisk, 71
413, 74+160.
24 Nicollet Nat. Bank v. F!-isk, 71-413,
74+160.
25 Berheimer v. Converse, 206 U. S. 516.

16 Hale v. Allinson, 188 U. S. 56; Finney
v. Guy, 189 U. S. 335.
3" First Nat. Bank v. Gustin, 42-327, 44+
1 8.
'

son, 65—281, 68+-49; Holland v. Duluth etc.
Co., 65-324, 68+50; Commercial Bank v.
Azotine Mfg. Co., 66-413, 69+217; Nicol

Hospes v. N. W. etc. Co., 48-174, 50+

let Nat. Bank v. Frisk, 71-413. 74+160;
Minn. etc. Co. v. Regan, 72-431, 75+722:

190, 106+900. A different rule prevailed
in the case of mining companies under

28 Wallace v. Carpenter, 70-321, 73+189;
1117;

McConey v.

Belton etc.

Co., 97
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favor of a creditor who became such before the stock was issued “ or with no
tice that it was issued without full payment.“0 In an action by a creditor to
collect his judgment against an insolvent corporation from the holder of bonus
or watered stock issued as paid-up, the burden is on such holder to show that he
acquired his stock bona ﬁde without actual notice of the facts making its issue
fraudulent as to the creditor, or that he purchased his stock from a bona ﬁde
transferrer.81 It is the settled law of this state that, in an action by creditors
of an insolvent corporation. or by a receiver acting for them, against it and its
stockholders to recover from them the respective amounts, so far as may be nec
essary to satisfy the claims of creditors. unpaid upon stock held by them.
whether it was issued as bonus stock or otherwise, it will be presumed that the
creditors relied upon the professed capital stock of the corporation, and induced
thereby gave it credit without direct proof of the fact.‘2
2084. Same—Basis of liability—In the federal courts the liability stated
in the preceding paragraph is based on the trust fund doctrine." Our supreme
court has repudiated this doctrine and bases the liability on the ground of
fraud.“ It is questionable whether the fraud theory is an improvement on
_ the trust theory which it supplanted in this state. It would collapse utterly
if it were not bolstered up by arbitrary presumptions.“ In the absence of stat
ute, it would probably have been better if the courts had denied the liability al
together, or based it on grounds of public policy.“ In this state the liability
might well be based on our statute.M

2085. Statutory liability on watered and bonus stock—The liability of
holders of bonus or watered stock to creditors has been treated in this state as
of an equitable nature. In the Hospes case it was said that we had no statute
against the issuance of watered stock."

In this the court erred.

We had then

and have now a statute which forbids the issuance of watered stock.an There
seems no reason why the liability of holders of watered stock should not be based
on the statute, or at least on public policy as evidenced by the statute. If it
were, it would be immaterial whether a subsequent creditor had notice or not.‘0
2086. Stock paid for in overvalued property—A corporation, unless pro
hibited by some constitutional or statutory provision, may. in good faith, issue
paid shares of its stock for the purchase of property at a fair valuation; and in
such case both the corporation and its creditors will be bound thereby. But if
there is a material overvaluation of the property, to the knowledge of the con
tracting parties, the transaction is fraudulent as to subsequent creditors of the
corporation without notice; and. if it becomes insolvent. the shareholders so
G. S. 1878 c. 34 § 149. Ross \'. Kelly,
36-38, 29+591. 31+219.
” Hospes v. N. W. etc. Co., 48-174, 50‘
1117.

‘*0 First Nat. Bank v. Gnstin, 42-327, 44+
198.

-11 Wallace v. Carpenter, 70-321, 73+189.
R2 Dwinnell v. Mpls. etc. Ins. Co., 97
340, 106+312; Hastings v. Iron Range B.
(‘o., 65-28, 67%-652; Hospes v. N. W. etc.
Co., 48-174. 50+1117; First Nat. Bank v.

Gnstin, 42-327, 44+19s.
33 See Sanger v. Upton, 91 L’. S. 56;
Hollin v. Brierﬁeld etc. Co., 150 U. S.
371; McDonald v. Williams, 174 U. R.
397; 20 Harv. L. Rev. 401.

-H Hospes Y. N. W. etc. Co., 48-174. 50%
H17; 20 Harv. L. Rev. 40l.

Prior to the

Hospes case our court had recognized the
trust fund doctrine. Farnsvvorth v. Rob

bins. 36-369. 31+349; Ross v. Kelly, 36
38, 29+591; Patterson v. Stewart, 41-84,

90, 42+926; Minn. T. Mfg. Co. v. Lang
don, 44-37, 464-310.
3-" Sec 12 Yale L. Journal 76; 15 Harv. L.
Rev. 844.
36 See 34 Am. L. Rog. (N. S.) 448; 15
Harv. L. Rev. 844.
-‘=1 See § 2085.
=8 Hospes v. N. W. etc. Co.. 48-174, 196,
S0+1117.
39 R. L. 1905 § 2878; Wallace v. Car
penter, 70-321. 73-180.
40 Sec 20 Ilarv. L. Rev. 402; Eastern
Nat. Bank v. .\m. ctc. Co.. 64 At]. (N. J.)
MT.
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paying for their stock will be charged in favor of such creditors with the differ
ence between the real value of the property and the par value of their stock.“
2087. Statutory liability for unpaid instalment on stock—It is provided
by statute that every stockholder shall be personally liable for corporate debts
“for all unpaid instalments on stock owned by him or transferred for the pur
pose of defrauding creditors.” *2 It has been held that a similar statute of an
other state was merely declaratory of the common law.‘3 The statute is inap
plicable to foreign corporations.“ In the absence of fraud the liability of a
stockholder does not continue after the transfer of his stock. In other words a
transferee is liable for instalments unpaid at the time the stock was transferred
to him.“ A claim under the statute may be proved in the probate court.46
The liability is not enforceable at the instance of an individual creditor after a
receiver has been appointed for an insolvent company." If a stockholder, who
is indebted to the company on his subscription, transfers the stock without con
sideration, and after the corporation has become insolvent and in debt, a prima
facie case of fraudulent transfer is made out.“ In purchasing stock the trans
feree impliedly agrees with the transferrer to pay all future calls.“
2088. Actions to enforce~—In general—Under R. L. 1905 § 2865 a cred
itor of a corporation may sue the corporation for the debt, and join as defend
ants one or more of the stockholders to enforce their individual liability; and
in such an action it is unnecessary to join all the creditors of the corporation,
or all the stockholders subject to individual liability.‘0 The corporation is not
a necessary party when judgment has been obtained against it and an execution
thereon returned unsatisﬁed.Isl An action under the statute is somewhat in the
nature of a garnishment-—an action which may be brought against any solvent,
active corporation, and which may be prosecuted to satisfaction without inter
fering with its continuing its business." The constitutional liability of a
stockholder is not enforceable in the action."
2089. For rnisconduct—'l‘he statute renders a stockholder personally liable
for corporate debts when he is guilty of certain forms of misconduct.“ The
statute is drastic and is to be applied cautiously.55 It is not penal." An ac
tion at law will lie under the statute by a single creditor if he has suffered
peculiar damage.

The measure of his recovery is the amount of his debt and

not merely the amount of his loss."
H Hastings v. Iron Range B. Co., 65-28,
67-+652. See Smith v. Prior, 58-247, 59+
1016; Browning v. Hinkle, 48-544, 51+
605.
4'1 R. L. 1905 § 2865.

43 First Nat. Bank v. Gustiu, 42-327, 44+
198.

H Rule v. Omega etc. 00., 64-326, 67-1-60.
-l-'- In re People’s etc. Co., 56-180, 57+

468; Gunnison v. U. S. Invest. Co., 70
292, 73+149; McConey v. Bolton etc. Co.,
97-190, 106+900; Busting v. Northern T.
Co., 61-307, 63+721.
"3 Nolan v. Hazen, 44-478, 47+155; State
v. Probate Ct., 66-246, 68+1063.
" Merchants’ Nat. Bank v. N. W. etc.
Co., 48-361, 51+119.
48 Mc.Coney v. Belton etc. Co.. 97-190,
106+900.
49 Basting v. Northern T. Co., 61-307,
6'3+721.

-'-" Merchants Nat. Bank v. Bailey, 34

An action under the statute cannot be
323, 25+639; First Nat. Bank v. Gustin,
42-327, 44+198; In re People's etc. Co.,
56-180, 57+-468. See Dodge v. Minn. etc.
Co., 16-368(327).
51 Nolan v. Hazen, 44-478, 47+155. See
Dodge v. Minn. etc. Co., 16—368(327);
McConey v. Belton etc. Co., 97-190, 106+
900.
52 Merchants Nat. Bank v. Bailey, 34

323, 25+639.
Ba Winnebago P. Mills v. N. W. etc. 00..
61-373, 63+1024.

“R. L. 1905 § 2865(3).
55 Rice v. Madelia etc. Co., S7-398, 92+
225.

56 Nat. New Haven Bank v. N. W. etc.
Co., 61-375, 63+1079; Flowers v. Bartlett.
66-213, 68+976.

See Hanson v. Davison.

73-454, 460, 76+254.
51' Nat. New Haven Bank v. N’. W. etc.
Co., 431-375, 63+1079.
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joined with one to enforce the constitutional liability of stockholders.“8 Prior
to the revision of 1905 the statute imposed liability for “unfaithfulness” on the
part of an officer.“0 Under the statute a person who is induced to become a
creditor of an insolvent corporation by reason of the negligence or other un
faithfulness of an oﬁicer thereof, and is injured thereby, may maintain an ac
tion against such oﬁicer for the amount of his debt. And when the creditor of
such insolvent corporation is induced to become such by reason of the fraud
of an inferior otﬁcer, and the negligence of a superior oﬁicer, and is injured
thereby, he may maintain an action for the amount of his debt against such
superior otﬁcer."0
2090. For non-compliance with statute in organization—It is provided
by statute that every stockholder shall be personally liable for corporate debts
“for failure of the corporation to comply substantially with the provisions as to
organization and publicity.” 6‘ This refers to a non-compliance with the pro
visions of R. L. 1905 §§ 2850, 2851, relating to the ﬁling and publication of the
articles of incorporation."

2091. Charter provisions—The liability of stockholders for corporate debts
is sometimes ﬁxed by charter.ca
2092. Liability as partners-—The members of a dc facto corporation are not
ordinarily liable as partners.‘“ The members of a pretended corporation which
is not even a de facto corporation are not liable as partners, if the object of the
association is not pecuniary proﬁt, but they are liable individually upon ordi
nary grounds of contract and agency.“ If the pretended corporation is de
signed for pecuniary proﬁt, it seems that the members are liable as partners, at
least if the association involves the essential elements of a partnership and there
is no estoppel.“ The law on this subject is not well settled in this state.
2093. Avoiding liability by contract—Stockholders cannot avoid their lia
bility to creditors by agreement among themselves or with the corporation.07
It has been held that where a person accepts the written obligation of a corpora
tion, and at the same time orally agrees that the stockholders should incur no
personal liability for the claim, the agreement is binding, and may be proved by
parol evidence as a distinct and separate oral agreement.“
2094. Effect of transfer of st0ck—A stockholder cannot affect his constitu
tional liability for the prior debts of the corporation by a bona ﬁde sale of his
stock to a solvent party, and a transfer thereof on the books of the corporation.69
A defendant, who was a former stockholder, transferred his stock before any

time at which it appears that any indebtedness had been incurred by the corpo
ration, or it had become insolvent: but it was alleged in the_ complaint, among

other things, that the transfer was made for the purpose of avoiding the stock
-“ Sturtevant \'. Mast, 66-437, 69-#324.
See N. W. Railroader v. Prior, 68-95, 70+

869.
59 Rice v. Madelia etc. Co., 78-124, 80(
853; Id., 87-398, 924-225.
60 Nat. New Haven Bank v. N. W. etc.

00., 61-375, 63-+1079.
MR. L. 1905 § 2865.
Hazen, 44-478, 47+155.

See

Nolan

v.

"2 Nat. New Haven Bank v. N. W. etc.

(‘o., 61-375, 63+1079.
'18 Gebhard v. Eastman, 7-56(40).
Robertson v. Sibley, 10-323(253).

Sec

"4 Richards v. Minn. Sav. Bank, T5-196.
77+822; Johnson v. Okerstrom, 70-303.

73+147; Finnegan v. Noercnberg. 52-239.

53+11-50; Foster v. Moulton, 35-458, 29+
155. See Christian v. Bowman, 49-99, 51+
663.
05 Johnson v. (‘.01-ser, 34-355. 25+799.

66 Shcrcu

v.

Mendenhall,

23-92;

brook \'. St. Paul etc. Co., 25-229.

Hol
See

Foster \'. Moulton, 35-458, 29+-155; Chris
tian v. Bowman, 49-99. 51-+663; Roberts
\'. Schlick, 62-332, 64+S26; 19 Harv. L.
ltcv. 339.
"-7 Atwater v. Stromberg, 75-277, 77+
963; Atwater v. Smith, 73-507. 76+253.

“-5 Oswald \'. Mpls. T. Co., 65-249, 253,
68+]5.
"-9 Gunnison \'. U. S. Invest. Co., 70-292,
734149.
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holders’ liabihty, and was not bona ﬁde, no consideration was paid therefor, and

that he was still the beneﬁcial owner and holder of the stock.

It was held on de

murrer that the complaint alleged a cause of action against him.10 Where a com

plaint states facts sutﬁcient to establish a stockholder’s liability under the consti
tution, by reason of his ownership of stock at a time when the corporation was in
debt and insolvent, such issue is not waived by the additional allegation that the
stock had subsequently been transferred in bad faith and without consideration.
Such stockholder is liable upon his stock, notwithstanding the fact that he had
subsequently transferred the same in good faith for a valuable consideration,
and it is error to dismiss the action at the close of plaintiﬂf’s case upon the
ground that the evidence is insufficient. and upon the ground that plaintiﬁ'
abandoned the cause of action in not proving a legal transfer of the stock as al
leged. The original stockholder is liable in an independent action, and it is
unnecessary to make the transferee a party. If defendant desires to have him
made a party upon the ground that execution might be enforced against him in
the ﬁrst instance, because of his primary liability, application should be made
for such purpose.71
2095. Tenant in common—When a tenant in common has an undivided
half interest in stock he is liable for only one-half of the constitutional liability
on the stock.72
DIRECTORS

2096. Relation to corporation—Trustees—It is often said that the di
rectors of a corporation are its agents." While they are not trustees in the
.\k?Ilse of holding the legal title to any of its property for its beneﬁt or that of its
stockholders or creditors,H their relation to the corporation and stockholders

is ﬁduciary," and as respects their possession and control of the corporate prop
erty they are quasi trustees."6
2097. Relation to creditors of corporation—Directors of a corporation are
not in any contractual relation with its creditors, but they are liable to them
if they do them a legal injury.77
2098. Powers—-In general—The board of directors is invested with general
power to manage the corporation.78 This power, though very great, is subject
to the limitation that it must be exercised solely in pursuance of the company’s
chartered purposes and for the beneﬁt of the stockholders.''9 It belongs to the
directors collectively and not individually.80 Unless otherwise provided the
board of directors has authority to ﬁx the compensation of oﬂﬁcers of the corpora
lion.

When, however, as directors, they ﬁx the compensation for their own

7" Pioneer 1". Co. v. St. Peter etc. Co.,

64-386, 67+217.
T1 Tiffany v. Giesen, 96-488, 105+901.
‘/2 Markell v. Ray, 75-138, 77+788.
13 Jones v. Morrison, 31-140, 148, 16+

854; Patterson v. Stewart, 41-84, 90, 42+
926; Horn v. Ryan, 42-196, 44+56; Brown

ing v. Hinkle, 48-544, 5l+605; State v.
Kortgaard, 62-7, 10, 64+51; State v. Of

tedal, 72-498, 75+692; Janney v. Mpls. I.
Bxp0., 79-488, 82+984.
They are not
agents of a majority of the stockholders,
but of the corporate entity. If they were
agents of the stockholders the latter could
revoke their authority and themselves
manage the corporation, but it is well set
tled that they cannot do so. See 19 Harv.
L. Rev. 620; 20 Id. 225.

14 Janney v. Mpls. I. Expo., 79-488, 496,

82+984.
Y5 Horn v. Ryan, 42-196, 4-H56; Mower
v. Staples, 32-284, 288, 20+225; Currie

v. School Dist., 35-163, 27+922; Janney
v. Mpls. I. Expo., 79-488, 496, 82+984;
Taylor v. Mitchell, 80-492, 496, 83+418;
Klein v. Funk, 82-3, 7, 84+460.
76 Horn v. Ryan, 42-196. 44+56; Taylor
v. Mitchell, 80-492, 83+418.
" Patterson v. Stewart, 41-84, 90, 42+

926.
75 R. L. 1905 §§ 2858, 2869.
79Jones v. Morrison, 31-140,

147,

854.
8° Baldwin v. Canﬁclrl. 26-43. 1+261.
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services, either as directors or other oﬁicers, their action is not necessarily con

elusive on the corporation. They are agents of the corporation and their acts.
when their own interest conﬂicts with that of the corporation, are prima facie
voidable at the election of the corporation or of a stockholder. The directors of
a corporation have no authority to appropriate its funds in paying claims which
the corporation is under no legal or moral obligation to pay, as to pay for past
services which have been rendered and paid for at a ﬁxed salary previously
agreed on, or under a previous agreement that there should be no compensation
for them." Directors are not authorized to amend the articles of incorpora
tion.” Cases are cited below involving the authority of directors in various
particulars.Ba
2099. Must act collective1y—To bind the corporation directors must act
collectively as a board and not individually.84
2100. Duty to enforce obligations-—Directors are bound to see that the ob
ligations of the corporation are faithfully performed.“
2101. Contracting with corporation—The rules stated elsewhere 8° as to
contracts between a corporation and its oﬂicers apply to directors.“ A contract
between a director and the corporation is not voidable merely because made with
a director, where all interested in the corporation, officers, directors, and stock

holders, not only know of but consent to it, and the property acquired by it is
kept and used by the corporation." The relation of directors to their corpo
ration is essentially a ﬁduciary one, and upon grounds of public policy, they are,
as a general rule, inhibited from purchasing for their own beneﬁt the property
of the corporation, very much as a trustee is disqualiﬁed from purchasing for
his own advantagepthe properl y of his cestui que trust." But where the title,
possession, and control of all the property of the corporation are in an assignec
or receiver, who by order of the court, and subject to its approval, offers the
property at public sale, a director who has interests to protect may, in good
faith, purchase at such sale the property for his sole beneﬁt. The transaction,
however, will be jealously scrutinized by the court."0 A court will refuse to
give effect to arrangements of directors of a corporation to secure at its expense
advantages to themselves. This applies whether a director deals with himself,
or with the directors of whom he is one, or with a board of which he is a mem

ber.“ Where directors contract with themselves their action may be ratiﬁed
by the stockholders.92 Cases are cited below involving dealings between di
rectors and the corporation.98
*1 Jones v.
Williams

Morrison, 31-140,

16+854;

v. Little Falls etc. Co.. 99-4,

l08+289.
*2 State v. Oftedal, 72-498, 75+692.
83 Western L. Assn. v. Ready, 24-350.
354 (authority to ratify unauthorized act
of agent presumed); State v. Steele, 37
428, 34+903 (authority to reincorporate
presumed)’; Heintzelman v. Druids’ R.
Assn., 38-138, 36+100 (to amend by-laws) ;

Tripp v. N. W. Nat. Bank, 4]-400, 43+
60;

Id., 45-383, 48+4

(to authorize as

signment of corporation under insolvent
law of 1881); Bjorngaard v. Goodhue Co.
Bank, 49-483, 52+-48 (authority of di
rectors of a bank to buy building) ; Pinkus

H Baldwin

v.

Canﬁeld,

26-43,

1+261;

Cannon River etc. Assn. v. Rogers, 51
388, 53+759.
B5 Gill v. Russell, 23-362, 366.
86 See § 2118.

ST Savage v. Madclia etc. Co., 98-343.
10S+296.

See Currie v. School Dist., 35

163, 27+922;
Bank, 49-483,
83 Battellc v.
327.
89 Janney v.

Bjorngaard v. Goodhue Co.
52+48.
N. W. etc. Co., 37-89, 33+
Mpls. I. Expo., 79-488, 82+

984; Taylor v. Mitchell, 80-492, 83+418;
Klein v. Funk, 82-3, S-4+-160.

9° Janney v. .\Ipls. I. Expo., 79-488, 82+
984.

v. Mpls. L. Mills, 65-40, 674-643 (authority
to exchange plant of failing business for

"1 Young v. Mankato, 97-4, l05+969;
Weed v. Little Falls etc. Ry., 31-154, 16+

stock in another corporation); Oswald v.
St. P. etc. Co.. 60-82, 614902 (authority

851.

to lease building larger than necessary for
corporate business).

483, 5;’+48.
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2102. Cannot prefer themselves as creditors-—When a corporation is in
solvent, its directors who are its creditors cannot, by taking advantage of their_
ﬁduciary relation, secure to themselves a preference over other creditors.‘H
, 2103. Liability to corporation for neglect of duty—The directors of a cor
poration are its agents, and occupy a ﬁduciary relation to it. They are there
fore held to the exercise of good faith in all their dealings with the corporation,
and in the management of its property; and in relation to their possession or

control of the corporate property they are treated as quasi trustees. Their re
lation to the corporation necessarily forbids the use of its property for their
own beneﬁt and for any misfeasance or breach of duty resulting in damage to

the corporation they are subject to be called to account by the corporation in the
appropriate action. Where directors waste or misappropriate the funds or con
vert assets of the corporation in violation of their trust, or lose them in specula
tions, a recovery at law may be had against the defaulting directors, while a suit
in equity might also be maintained for an accounting, at the election of the cor
poration.

The directors of a moneyed corporation who wilfully abuse their

trust or misapply the funds of the company, by which a loss is sustained, are
personally liable to make good that loss; and they are equally liable if they

suffer the corporate funds or property to be lost or wasted by gross negligence
and inattention to the duties of their trust. And so, also, if there is a negligent
abandonment of his oﬁicial duty by a director, or if he leaves the entire control
of the company’s business to other agents, and fails to exercise the proper super
vision, he is liable for losses which due attention and diligence on his part might
have prevented. Directors are bound to use as much diligence and care as the
proper performance of the duties of their oﬁice requires. What constitutes a
proper performance of the duties of a director is a question of fact, which must
be determined in each case in view of all the circumstances. The character of
the company, the condition of its business, the usual method of managing such
companies, and all other relevant facts must be taken into consideration. It is
evident that no abstract reasoning can be of service in reaching a proper solu
tion. In an action against directors of a corporation for misfeasance or culpa
ble negligence in the discharge of their oﬂicial duty, the corporation, and not
the stockholders, is the proper party plaintiff. The form of the action may be
legal or equitable, according to the circumstances of particular cases.95
2104. Ratiﬁcation of unauthorized acts-' ‘he unauthorized acts of direct
ors may be ratified by the stockholders.“ A dissenting stockholder must act
with reasonable promptness or he will be deemed to have acquiesced.M

2105. Compensation for non-ofﬁcial services-—A director who performs
services for the corporation outside the scope of his duties as a director may re
cover the amount agreed upon as compensation for such services, or the reason

able value thereof, in the absence of an agreement ﬁxing the amount.
cannot aid by his vote in ﬁxing the amount of such compensation.”

But he

corporation

83+418;

transferred

to

a

director

shares of its stock which it had received
in payment of a debt and which it could
not hold, and received in return the note
of the director, the agreement being that
a purchaser of the stock should be found
as soon as possible—the corporation failed
-—in an action by the receiver the director
was held liable on the note); Klein v.

94 Taylor

v.

Mitchell,

80-492,

Taylor v. Fanning, 87-52, 91+269.
W Horn v. Ryan, 42-196, 44+56; Patter
son v. Stewart, 41-84, 90, 42+926.
Sce

(maker of note to

Briggs v. Spaulding, 141 U. S. 132.
W Bjorngaard v. Goodhue Co. Bank, 49
483, 52+48; Pinkus v. Mpls. L. Mills, 6-'
40. 67+6-13.
"7 Pinkus r. Mpls. L. Mills, 65-40, 67+
643.

corporation when sued by directors not en
titled to object that the directors could
not acquire note from corporation).

9“ Rogers v. Hastings & D. Ry., 22-25;
Deane \'. Hodge, 35-146, 27+-917; Morse
v. Home S. & L. Assn.. 60-316, 62+112

Funk, 82-3,

84+460
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2106. Compensation for use of property of direct0r—Where a corporation
used a patented article of a director it was held that he might recover compensa
tion, upon an implied contract, notwithstanding his relation to the corpora
tion.on
2107. Liability to creditors under R. L. 1905 § 2865—By statute directors
of corporations are liable to creditors for corporate debts when guilty of certain
forms of misconduct.‘
2108. Liability to creditors under R. L. 1905 § 3069—By statute directors
of manufacturing corporations are liable to creditors for corporate debts when
guilty of certain wrongful acts or omissions.2
2109. Meetings—Notice—The fact that notice of a meeting is not given is
immaterial if all the directors appear and participate in ‘the proceedings.‘

There is a presumption in favor of the regularity of meetings and the proceed
ings therein.

If the record of a meeting shows that a proposition was adopted

the presumption is that it was legally adopted.‘ If the records of a meeting
show that a quorum was present the presumption is that all were duly notiﬁed.‘
When notice of a meeting is given in accordance with the statute or by-laws
it is suﬁicient, though a director may reside or be temporarily at such a distance
that the notice will not reach him in time to enable him to attend.‘ Evidence
of a want of notice has been held immaterial, where the party offering it was
not in a position to take advantage of the objection, and there had been a subse

quent ratiﬁcation of the action of the board.7
OFFICERS AND AGENTS

2110. Election—The articles of a corporation provided that a board of di
rectors should serve for one year, and until their successors were elected and
qualiﬁed, and that the officers of the corporation should be chosen by the di
rectors at their ﬁrst meeting after their appointment or election, and hold oﬂice
for one year, or until their successors were elected and qualiﬁed. rl‘he stock
holders having failed to elect a board of directors at the annual meeting, the
hold-over directors were authorized, at a meeting called for that purpose, subse
quent to the annual meeting, to elect new officers as the successors of those hold
ing over.8
2111. De facto—To make one a de facto ofﬁcer, it is not enough that he
claims to be an oﬂicer, or that some people think him an oﬁicer, or that he as

sumes to act as such. He must be acting as an oﬁieer under color of having
been rightfully elected or appointed.”
See Forster v. Columbia Nat. Bank, 77
119, 79+6O5.
9" Deane v. Hodge, 35-146, 27+917.
1 R. L. 1905 § 2865(3); Nat. N. H. Bank
v. N. W. etc. Co., 61-375, 63+1079; Flow
ers v. Bartlett, 66-213, 68+976; Sturtevant
v. Mast, 66-437, 69+324; Rice v. Madeia

etc. Co., 78-124. 80+853; Id., 87-398, 92+
225. See § 2108.
2 R. L. 1905 § 3069; Patterson v. Stewart,
41-84, 42+926 (nature of action to en
force ]iability—parties—joinder of cor

poration—judgment against corporation
not a prereqnisite—for what acts directors
are liable—issuing accommodation pa.per—
what constitutes “assent” within statute
—statute penal); Minn. T. Mfg. Co. v.
Langdon, 44-37, 46t31O (effect of ap

pointment of receiver on right of creditor
to maintain action); Citizens State Bank
\'. Story, S4-408, 87+1016 (assent of di
rectors to unauthorized business—eﬁ’ect of
assenting director ’s withdrawal from cor
poration—_eﬁ'ect of withdrawal of assent).
3Mpls. T. Co. v. Nimocks, 53-381, 55+
546.

4lleint7.elman v. Druids’ R. Assn., 38
138, 36+100.
5Fletcher v. Chi. etc. Ry., 67-339, 69+
1085.
6Jones v. Morrison, 31-140, 16+854.

1 Opera House Co. v. Baxter, 90-334, 96+
1133.
8St.atc v. Guertin, 106-248, 119+-13.
9 Trustees v. Halvorson. 42-503, 4-H663;

St. Paul etc. Co. v. Allis, 24-75; Welkcr
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2112. Officers are agents—While all agents are not ofﬁcers. all officers are
agents.‘°

2113. Fiduciary relation—'l‘he oﬁicers and agents of a corporation occupy
a ﬁduciary relation toward the corporation. They owe to it the utmost good
faith and cannot make any personal proﬁts out of their position. If such
proﬁts are made they belong to the corporation.11
2114. Powers—Persons dealing with otiicers or agents of a corporation are

charged with notice of their powers.12 The powers of a general manager are
necessarily very large.la He has implied authority to borrow money to pay the
debts of the corporation accruing in the ordinary course of business, even in the
absence of any express authorization in the by-laws, or by formal resolution of
the directors.H A corporation may clothe an oiﬁcer with apparent authority
beyond his authority as deﬁned by the articles of incorporation or by-laws, and
be bound accordingly."'

The powers of the president of a corporation are not

well deﬁned. They seem to depend largely upon the facts of the particular
case.“ Inasmuch as a corporation cannot act except through ofﬁcers or agents.
it cannot by contract limit the power of all its officers and agents so as to pre
vent its future action." The presumption is that officers act within their au
thority.“ Cases are cited below involving the authority of ofﬁcers or agents in
particular instances.19
2115. Liability on contracts-—Signatures—If an officer of'a corporation
executes a contract in its behalf by merely signing his name thereto with the
sullix “Pres.,” “Sec,” “Mgr.,” or like word, the contract is presumptively his

individual contract, but extrinsic evidence is admissible to show that the parties
understood it to be the contract of the corporation.‘0
\'. Anheuser, 103-189, 1144-745. See Pratt
v. Pioneer P. Co., 35-251, 28+708.

1° State v. Kortgaard, 62-7, 10, 64+5l.
See § 2096.

H Gill

v.

Russell,

23-362;

(authority of secretary to make aﬁidavit
for removal of cause to federal court);

Borland v. Morrison, 22-40 (authority of
overseer in factory to employ help);

Rhodes v.

Peterson v. Mills Lacs L. Co., 51-90, 52+

Webb, 24-292; Goodhue F. W. Co. v. Da

1082 (authority of general manager to sell

vis, 81-210, 83+531; Gray v. Clay, 89

products of a mill); Penney v. Lynn, 58

166, 94+552, 95+5ss.

371, 59+l043 (authority of secretary and
treasurer to assign and mortgage lease
hold estate); Garabrant v. Jcrrems, 63
396, 65+726 (authority of manager of
newspaper to contract for advertising
therein to be paid for in goods); Weikle
v. Mpls. etc. Ry., 64-296, 66+963 (author
ity of freight agent of railway company

12 Regents v. Hart, 7—61(45).

See Le

gault v. Mpls. etc. Assn., 93-72, 100+666.
13 Robertson

V.

Anderson,

96-527,

530,

105+972; Peterson v. Mille Lacs L. Co.,
51-90, 52+1082; Rosamond v. N. W. etc.
Co., 62-374, 64+925; Africa v. Duluth N.
T. Co., 82-283, 84+1019.

H Kraniger v. People’s B. Soc.. 60-94,
61+904; Rosemond v. N. W. etc. Co., 62
374, 64+925; Africa v. Duluth N. T. Co.,
S2-283, 84+10l9. See Willis v. St. Paul
S. Co., 53-370, 55+550.
15 See Grant v. Duluth etc. Ry., 66-349,
69+23; Kraniger v. People ‘a B. Soc., 60

to guarantee the debts of another);
Grant v. Duluth etc. Ry., 66-349, 69+23

94, 6l+904.
11' See Grant v. Duluth etc. Ry., 66-349,
69+23; Porter v. Winona etc. Co., 78-210.

81-32, *3 H87 (building committee of re

(authority of president of a railway com
pany-construction contract); Burns v.
Koochiching Co., 68-239, 71+26 (authority
of officer to contract for cutting timber),
Norwegian etc. Cong. v. U. S. etc. Co..
ligious

society);

Legault

v.

Mp1s.

etc.

283, 84+1019.

Assn., 93-72, 100+666 (fire department re
lief association—authority of officer to
employ physician).

11 Lamberton v. Conn. F. Ins. Co., 39
129, 39+76; Nichols v. Wiedemann, 72

47+26l; Souhegan Nat. Bank v. Board

80+965; Africa v. Duluth N. T. Co., 82

344, 75+20s, 76+41; Hicks v. Aultnnn,
108-327, 122+15.

20 Brunswick etc. Co. v. Boutell, 45-21,
man, 46-293, 48+1116; Nat. Protective
Assn. v. Prentice, 49-220, 51+916; Per

18 Penney v. Lynn, 58-371, 59+1043.

shing v. Swenson, 58-310, 59+1084; Krau

"Regents v. Hart, 7—61(45) (powers of

igcr v. People's B. Soc., 60-94, 61+904;
'l‘owcrs v. Stevens, 83-243, 86+88.

board of regents
Dodge v. N. W.

of state university);
etc. Co., 13-458(427)
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2116. Ratiﬁcation of unauthorized acts-A corporation may ratify the un
authorized acts of its officers or agents so as to be bound thereby.21 An officer
cannot ratify his own unauthorized acts.22 The power to ratify is presump
tively in the board of directors.“

2117. Sufficiency of evidence to show authority—-Cases are cited below
involving the sufficiency of evidence to show the authority of oﬁicers or agents."
2118. Contracting with corporation—Oﬁicers of a corporation may con
tract with it, but such contracts are viewed with suspicion by courts and will be
scrutinized closely and set aside if not perfectly fair, and beneficial to the cor
poration. In such contracts officers are held to those rules of fairness and good
faith which courts of equity impose upon trustees.“

A note executed by an

officer of a corporation and payable to himself is presumptively invalid, but
such presumption may be rebutted by proof that it was made in the business
and for the use and beneﬁt of the corporation.20 A stockholder in a corpora
tion, acting as its president, may enter into a salary contract for his services
with it; but he cannot use his position when making such contract to his own
advantage, or to the disadvantage of the corporation; nor can he bind it to pay
him a greater salary than his services are reasonably worth; a contract of this
kind between such president and the acting secretary and treasurer of the cor
poration will be scrutinized with great cars.”
2119. Notice to officers notice to corporation-Notice to an oﬂicer or
agent of a corporation acting within the scope of his authority, concerning a

matter which it is his duty to communicate to his principal, is notice to the cor
poration.28 A corporation is not chargeable with notice when the character or
circumstances of the agent’s knowledge are such as to make it improbable that
he would communicate it to his principal, as, for example, when he is dealing
with the corporation in his own interest. or where for any reason his interest
is adverse.29 To render the knowledge of individual corporators the knowledge
of the corporation it must be the knowledge of all of them."0
2120. Not chargeable with notice—'l‘he fact that one is a stockholder and
attorney of a corporation does not charge him with notice of the contracts made
by the corporation, and of their breachf‘1
2121. Cornpensation—Cases are cited below involving questions as to the
compensation of officers.“2
21 Sanborn v. School Dist., 12-17(1, 13);

84+1019; Porter v. Winona etc. Co., 78

East Norway Lake etc. Church v. Froislie,
37-447, 35+260; St. Croix L. Co. v. Mittlc

210. 80+965; Third Nat. Bank v. Marine
L. Co., 44-65, 46+145.
2'! Church v. Church C. Co., 75-85, 77+
548.

staclt, 43-91, 44-l-1079; Willis v. St. Paul

S. Co., 53-370, 55+550; St. Paul etc. Co.
v. Howell, 59-295, 61+141; Grant v. Du

luth etc. Ry., 66-349, 69+23; Norwegian
etc. Cong. v. U. S. etc. Co., 81-32, 83+
487; Pinkus v. Mpls. L. Mills, 65-40, 67+
643.
See Bjorngaard v. Goodhue Co.

28 Robertson v. Anderson, 96-527, 105+
972; First Nat. Bank v. Gustin, 42-327,
4-H198; St. Paul etc. Co. v. Howell, 59

295. 61+141.
‘-19 Bang v. Brett, 62-4, 63+-1067; Dorr v.

Bank, 49-483, 52+48.

Life etc. Co., 71-38, 73+635; Fort Dear

22 Porter v. Winona etc. Co., 78-210, 80+
965. But see Bjorngaard v. Goodhue Co.
Bank, 49-483, 52-+48.
23 Western L. Assn. v. Ready, 24-350.

born Nat. Bank v. Seymour, 71-81, 73+

24 Pratt v. Pioneer P. Co., 35-25], 28+
708; Schreiber v. German etc. (.‘0., 43

367, -45+708.
_
25 Savage v. Madelia etc. Co., 98-343,
108+296; Rosemond v. N. W. etc. Co., 62

724; Benton v. Mpls. etc. Co., 73-498, 76+

265; First Nat. Bank v. Strait, 75-396,
78+101; VVoodworth v. Carroll,
112+-1054; First Nat. Bank v.

l25+506.

104-63,
Persall,

Sec 15 Harv. L. Rev. 489.

3° Mercantile Nat. Bank v. Parsons, 54

Nat.

56, 55+825.
31 Tarbox v. Gorman, 31-62, 16+-466.
B2 Kryger v. Railway etc. Co., 46-500,

26 Africa. v. Duluth N. T. (‘o., 82-233.

49+255 (verdict for general manager for
services sustained); Raley v. Victor Co.,

374,

64-P925.

See Welsh

v.

First

Bank, 103-186, 114+-765.
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DISSOLUTION AND FORFEITURE OF FRANCHISE

2122. Voluntary diss0lution—Statute—A private business corporation can
not surrender its charter and effect a dissolution without the consent of the state
expressed by previous authorization or subsequent acceptance of the surrender."
Provision is made by statute for the voluntary dissolution of corporations at the
instance of the corporation or a majority of the stockholders.“ The statute
applies to both stock and non-stock corporations. When there is no stock the
petition for dissolution must be presented by a majority in number of the mem
bers. When there is stock it must be presented by members holding a ma
jority of the stock. In calculating the majority of the stock all outstanding
stock must be included, though it may have been improperly issued. Upon an
application for dissolution under the statute the court cannot pass upon the
validity of outstanding stock.35 A dissolution under the statute works a breach
of the outstanding contracts of the corporation and gives rise to a cause of action
for all resultant damages, present or prospective.“ The statute is not an in
solvency law, but for the purpose of securing a just distribution of the corporate

assets among the creditors the court is authorized to appoint a receiver with
powers similar to those of a receiver in insolvency. Claims are to be proved as
directed by the court.“ Prior to Laws 1899 c. 272 (R. L. 1905 § 3184), it
was held that the liability of stockholders for corporate debts could not be en
forced in proceedings under this statute.88 Where a mutual endowment asso
ciation, whose policies are to be paid from a fund raised by assessments on the
holders of policies, is dissolved under G. S. 1878 c. 34 § 415, the maturing of
its immatured policies is arrested, and the right of holders thereof is to share,
as members of the association, in its assets, after its liabilities are discharged.”

2123. Duty to wind up business and satisfy creditors—After a corpora
tion has become insolvent it is its duty to wind up its business, call in its out
standing capital, and satisfy its creditors. Its shares have ceased to be the sub
ject-matter of legitimate tratﬁc. They are a burden to the owner, and a transfer

would be merely a subterfuge to avoid liability.‘0
2124. Dissolution by court of equity at instance of minority stockhold
ers—A court of equity has jurisdiction to wind up the aﬁairs of a building and
loan association, and for that purpose to appoint a receiver on the application of
a minority of its stockholders, whenever the purposes for which it was organized
have failed, and it is shown that such action is reasonably necessary for the pro
tection of the interests of such stockholders.“
86-438, 90+973 (salary does not attach to
oﬁ‘ice—must be earned—recovery for pe
riod covered by illness denied); Williams
v. Little

Falls etc.

Co.,

99-4,

108+289

(salary of president-—serviees outside du
ties—authority of board of directors to

ﬁx compensation).
33 Beyer v. Woolpert, 99-475, 109+1116.
See Merchants’ Nat. Bank v. Gaslin, 41
552, 43+~i83.
34 R. L. 1905 §§ 2882, 3175-3178. See

In re Youths’ Temple of Honor, 73-319,
76+59 (statute cited as appropriate method
of winding up corporation which is not
insolvent).
35 Beyer v. Woolpert, 99-475, 109+1116.
8" Bowe v. Minn. M. Co., 44-460, 47+-151;

In re Educational End. Assn., 56-171, 57+
-30

463; Kalkhoif v. Nelson, 60-284. 62+332.
See Mpls. B. Co. v. City Bank, 74-98, 102,
76+1024.
37 Kalkhoﬁ’ v. Nelson, 60-284, 62+332;
Cone v. Wold, 85-302, 88-+977. See, as to

the necessity of establishing a claim by
judgment, Mpls. P. Co. v. Swinburne, 66
378, 384, 694-144.
B8 In re People’s etc. Co., 56-180, 57+

468; Mpls. B. Co. v. City Bank, 66-441,
445, 69+331.
39 In re Educational Endow. Assn., 56

171, 57+’-163.
40 McConey v. Belton O. & G. Co., 97
190, 198, 106+900.
41 Sjoberg v. Security 8. & L. Assn., 73

203, 75+1116; Knutson v. N. W. Assn.,
67-201. 206. 69+889.
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2125. Discretion of court—When an act is expressly made a cause of for
feiture a court has no discretion but must render judgment accordingly. In
other cases the court has some discretion—that is, may regard the facts of the
particular case in determining whether the public interests require a for
feiture."
2126. Direct proceeding necessary—A cause of forfeiture cannot be taken
advantage of collaterally or incidentally, but only in a direct proceeding insti
tuted for the purpose by the state.‘3
2127. Grounds for forfeiture--Nonuser and misuser—A failure to comply
with a statute regulating corporations is a ground for forfeiture, if it works a
substantial injury to the public.“ Any nonuser or misuser of corporate powers
or franchises materially prejudicial to the public interests is a ground for for
feiture.‘5 Courts always proceed with great caution in declaring a forfeiture.
To warrant a forfeiture for misuser, the misuser must be such as to work or

threaten a substantial injury to the public. A distinction is to be observed
between franchises and powers. Acts ultra vires, or in excess of powers, are not
necessarily a misuser of franchises, such as will warrant their forfeiture. To
justify such forfeiture the ultra vires acts must be so substantial and continued
as to so derange or destroy the business of the corporation that it no longer ful
ﬁls the end for which it was created. Ultra vires acts may be such as to justify
interference by the state by injunction to prevent a continuance of the excess of
powers, while they would not be a sufficient ground for a forfeiture of the cor
porate franchises in proceedings by quo warranto.“ To warrant a forfeiture
for nonuser, the nonuser must relate to matters which are of the essence of the

contract between the corporation and the state.‘1
2128. Duty of attorney genera.l—Under a former statute it was made the
duty of the attorney general to apply to the supreme court for leave to bring an
action for a forfeiture.‘8
2129. Necessity of judicial determination—A corporation is not to be
deemed dissolved by reason of any misuser or nonuser of its franchises, or for

any breach of its duty to the public, without a judicial determination of the
facts and a judgment,W unless the charter provides otherwise.“

2130. Procedure for forfeiture—Alternative remedies-The attorney gen
eral in seeking a forfeiture may proceed by information in the nature of quo,
warranto, or may bring a civil action under R. L. 1905 § 4544.“ The remedy
by civil action is more in accordance with the ordinary mode of civil procedure
in determining property rights, and ought to be pursued except in those special
or exceptional cases where the public interests seem to demand a more speedy
or summary mode of procedure than by action in the district court." The
42 State v. Minn. C. Ry., 36-246, 258, 30+
816. See State v. School Dist., 85-230,
88+751.

43 State v. Minn. C. Ry., 36-246, 258, 30+
816.
44 State v. Park, 58-330, 59+1048 (fail
ure to keep oﬂice in state).
45 State v. St. P. etc. Ry., 35-222, 28+
245 (failure to bui‘d railway); State v.

46 State v. Minn. T. M. Co., 40-213, 41+
1020.
47 State v. Minn. C. Ry., 36-246, 259,
30+8l6.

48 State v. Berry, 3-190.
49 Minn. C. Ry. v. Melvin, 21-339, 344;
State v. Minn. C. Ry., 36-246, 258, 30+

816; Richards v. Minn. S. Bank, 75-196,
204, 77+822.

W State v. St. P. etc. Ry., 35-222, 28+

Minn. C. Ry., 36-246, 30+816 (suspension
of business by railway company); State

245.

v. Am. S. & L. Assn., 64-349, 67+1 (build
ing and loan association—misuscr—viola

245; State v. Minn. 'r. M. Co., 40-213,

"1 State v. St. P. etc. Ry., 35-222, 28+

tions of law); State v. Cannon River etc.
Assn., 67-14, 69+621 (failure to carry out

224, -“+1020.

object of corporation).

1020.

52 State v. Minn. T. M. Co., 40-213, 41+
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statutory action has a somewhat broader scope than an information in the
nature of quo warranto.“ In the case of certain corporations the attorney gen
eral is authorized by statute to resort to a suit in equity to restrain the exercise
of the corporate franchises, to have a receiver appointed, and to wind up the
affairs of the corporation.“
2131. Effect on property—At common law the personal property of a cor
poration, upon its dissolution, escheats to the state and its realty reverts to the
grantor or his heirs.“ A corporation organized under the provisions of G. S.
1894, c. 3'4, title 3, has no power to divert a gift from the speciﬁc purpose desig
nated by the donor, without his consent. When such corporation declines to
carry out the purpose or object of a gift of money as impressed upon such gift
when made, declines to use the money for the purpose for which it was donated,
and by decree of a court voluntarily dissolves and terminates its corporate ex
istence, the amount of the gift reverts to the donor. It is not to be distributed
among the members of the organization."
2132. Continuance for three years—Statute—It is provided by statute
that “every corporation whose existence terminates by limitation, forfeiture, or
otherwise, shall nevertheless continue for three years thereafter, for the purpose
of prosecuting and defending actions, closing its affairs, disposing of its prop
erty, and dividing its capital, but for no other purpose.” ‘" At common law,
dissolution implied that the corporation had wholly ceased to exist for any pur
pose, so that suits brought by or against it abated, and a judgment thereafter
rendered against it was a nullity; that its title to its property ceased to exist,
and all legal remedies to enforce debts due by or to it became extinguished. The
equity rule, however, was that, while the corporation had ceased to exist, yet

that its property was impressed with a trust in favor of creditors and stockhold
ers as beneﬁciaries, whose interests equity would protect by appointing a trustee,
if necessary, to execute the trust. Our statute was enacted to obviate the incon
venient consequences ensuing at common law, and even to a certain extent in
equity, from the dissolution of corporations.58

2133. Waiver of forfeiture by state—The state may waive the right to de
clare a forfeiture.“ It has been said that a waiver of forfeiture must be by
legislative enactment, and that the state is not bound by the acts of its executive,
0i’ficcrs."°

SEQUESTRATION AND DISSOLUTION PROCEEDINGS UNDER R. L. 1905
§§ 3179, 3180
2134. Application of R. L. 1905 § 3179—R. L. 1905 § 3179 is applicable to
a building and loan association,“1 and to an insurance company on the c0-opera
tive or assessment plan.62
53 State v. Parker, 25-215, 218; State v.
Minn. '1‘. M. Co., 40-213, 224, 4l+1020;
State v. Kent, 96-255, 268, 104+948.

M R. L. 1905 § 3180; State v. Am. S. &
L. Assn., 64-349, 67+1; State v. Cannon
River etc. Assn., 67-14, 69+62l.
Seq

Sjoberg v. Security S. -& L. Assn., 73-203,
75+1116.
M Robbins v. School Dist., 10-340 (268,
276).
56 Cone v. Wold, 85-302, 88+977.

M R. L. 1905 § 2883; Minn. C. Ry. v.
Donaldson. 38-115, 35+725; Bowe v. Minn.

M. Co., 44-460, 47+151; In re People’s

etc. Co., 56-180, 184, 57+468; Kalkhoff v.
Nelson, 60-284, 289, 624-332; Sage V.
Crowley, 83-314, 320, 86+409; Norton v.

Frederick, 107-36,
Sage, 58 Fed. 651.

119+492;

Hanan

v.

58 Bowe v. Minn. M. Co., 44-460, 47+151.

5" State v. School Dist., 85-230, 88t751.
0° State v. Minn. C. Ry., 36-246, 259, 30+
816.

01 State v. Am. S. & L. Assn., 64-349,
67+1.
62 State v. Ed. Eudow. Assn., 49-158. 51+
908.
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2135. Compared with proceedings under R. L. 1905 § 3173—Proceedings
under R. L. 1905 §§ 3179, 3180 are more summary than those under sec
tion 3173. They may be initiated by a simple creditor while the proceedings
under section 3173 can only be initiated by a judgment creditor after judgment
returned unsatisfied.“ They also differ from the proceedings under section
3173 in that they may be initiated by the attorney general and result in a dis
solution of the corporation. When the proceedings are initiated by creditors
they are substantially the same as those under section 3173. In both proceed
ings the liability of stockholders may be enforced.
2136. Who may maintain action—A simple contract creditor may main
tain an action to sequester the assets of a corporation and enforce the liability
of stockholders.‘H Section 5904 G. S. 1894 extended the remedy to such cred
itors as might choose to proceed to judgment against the corporation before re
sorting to the equitable proceeding provided by the statute.65
2137. Power of attorney general to prosecute—Whenevcr a corporation
violates the provisions of its acts of incorporation, or any other law binding on
it, and so misuses its franchises in matters which concern the essence of the

contract between it and the state that it no longer fulﬁls the purpose for which
it was created, the state has an interest in restraining the further exercise of its
corporate rights, and may, by the attorney general, maintain an action so to
restrain the corporation, and for a receiver for its property.“
2138. Appointment of receiver—When facts are admitted or proved which
show a right to sequestration under the statute the appointment of a receiver is
a matter of right.

Prior to the establishment of a right to sequestration the

appointment of a receiver is discretionary.M
2139. Effect of injunction—While an injunction issued as provided by the
statute is in force the restrained corporation is as devoid of life and as com
pletely disabled as if it were entirely out of existence. While it is possible for
the corporation to survive sequestration proceedings it is not usual. Generally
sequestration proceedings have the same practical result as a judgment of dis
solution or forfeiture.“
2140. What constitutes insolvency—Where a building and loan associa
tion has no creditors or liabilities except its liability to its stockholders on ac
count of their stock, and there is a deﬁciency in its assets, so that it cannot ma
ture its stock, or pay back to its stockholders the actual money paid on their
stock, it is not “insolvent,” in the sense in which the word is used in G. S. 1894

c. 76, providing for the appointment of a receiver for corporations when they
are insolvent."0
2141. Judgment of dissolution or forfeiture—The statute provides for a
judgment of dissolution or forfeiture of charter under certain conditions.To

2142. Enforcement of stockholders’ liability—If a creditor institutes se
questration proceedings but takes no steps to enforce the liability of stockhold
ers another creditor may be allowed to intervene for that purpose. It was held.
prior to 1905, that when a creditor has been allowed, upon application and by
63 Am. S. & L. Assn. v. Farmers etc.
"0 State v. Am. S. & L. Assn., 64-349.
Bank, 65439, 67+800; Mpls. P. Co. v. . 67+].
Swinburne, 66-378, 691-144.
"7 State v. Bank of N. E., 55—139, 56+
M Klee v. Steele, 60-355, 62+399; State
575.

v. Bell, 64—400, 67-+212; Am. S. & L.
Assn. v. Farmers etc. Bank, 65-139. 67+
800; Mpls. P. Co. v. Swinburne, 66-378,

69+144.
65 Am. S. &

L.

Assn. v. Farmers etc.

Bank, 65-139, 67+800.

68 Mpls. B. Co. v. City Bank, 74-98, 103,
76+1024.
69 Sjobcrg v. Security S. & L. Assn., 73-

203, 75+11]6.
70 R. L. 1905 § 3180; Mpls. B. Co. v. City
Bank, 74-98, 103, 76+1024.
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order of the court, to intervene and ﬁle a complaint, and to bring stockholders
into an action instituted under the provisions of sections 5900, 5901, and they
have been brought in, there is but one action or proceeding pending. As the
insolvent corporation is already a defendant therein, it need not be named as a
defendant in the complaint just referred to, or again be served with a summons.
After another creditor has been permitted to ﬁle a complaint which brings the
stockholders into the action, it is too late for the creditor who instituted the ac

tion to amend his complaint to the same end.71 A creditor may maintain a
separate action to enforce the liability of stockholders during the pendency of
an action by the attorney general for the forfeiture of the charter, or with leave
of the attorney general may intervene in the latter action for that purpose."2
The liability of stockholders may be enforced as an incident of sequestration
proceedings under this statute.73 Where receivers of insolvent banking corpo
rations have been appointed under Laws 1895 c. 145 § 20, they have primarily
the exclusive right to institute proceedings to enforce the stockholders’ liability.
Creditors cannot be permitted to supersede receivers in the exercise of this right,
without ﬁrst showing good cause, and obtaining leave of the court in which the
insolvency proceedings are pending. To this extent the remedies of receivers
under said section 20, and those of creditors under G. S. 1894, c. 76, are con

current.

The proceeding by either is properly by supplemental complaint in

the original action.74
SEQUESTRATION PROCEEDINGS UNTJERR. L. 1905 § 3173

2143. Preliminary statement—Caution—In reading the cases cited under
this subdivision it is important to keep in mind the fact that they may have
been overruled or materially modiﬁed by subsequent changes in the statutes.
Laws 1899 c. 272, and in a lesser degree Laws 1897 c. 341, worked a funda

mental change in the procedure for the enforcement of stockholder’s liability.
Another fundamental change nvas made by Revised Laws 1905, in repealing
G. S. 1894 §§ 5904-5908, which authorized separate actions for the enforce
ment of stockholder’s liability. Proceedings under R. L. 1905 § 3173 and
under R. L. 1905 §§ 3179, 3180 are in most particulars governed by the same
rules and many of the cases cited under this subdivision arose under the latter
sections. It is important, therefore, to keep in mind the fact that the two pro
ceedings are distinct, though similar.
2144. Construction of chapter 76 (R. L. 1905 §§ 3169-3183)—Prior to
the re_vision of 1905 the statutes relating to this subject were found in chap

ter 76 of the various editions of the statutes. The history of this chapter will
be found in the cases cited below." All its provisions are applicable to all cor
porations except where expressly limited," and are to be harmonized so far as
possible.77 The remedies afforded thereby for the enforcement of the constitu
tional liability of stockholders, were, prior to Laws 1897 c. 341 and Laws 1899
c. 272, exclusive.“ These statutes are are of a remedial nature and to be con

strued liberally."
‘ll Palmer v. Bank of Zumbrota, 65-90,
67+893.
'12 State v. Merchants’ Bank, 67-506, 70+
803. Since the repeal of G. S. 1894 § 5905

74 Anderson v. Seymour, 70-358. 73+171.
75 McKusick v. Seymour, 48-158, 50+
1114; Mpls. P. Co. v. Swinburne, 66-378,
69+144.

by R. L. 1905 a creditor probably cannot
maintain a separate action, though his

‘'0 Allen v. Walsh, 25-543, 555; McKusick
v. Seymour, 48-158, 50+11l4; Anchor 1.

right to intervene remains.
73 Allen v. Walsh, 25-543;

v.

Co. v. Columbia E. Co., 61-510, 63+1109.
7'' Klee v. Steele, 60-355, 62+399.

Bank of Zumbrota, 65-90, 67+893; Id.,
72-266, 75+380.

78 Allen v. ‘Walsh, 25-543; Johnson v.
Fischer, 30-173, 141-799; In re Martin,

Palmer
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2145. General nature of action—The objects of the action are to wind up
the affairs of the corporation; to collect and convert all the corporate assets, ap
propriating them ratably among all the creditors; and, if there is a deﬁciency
of assets to satisfy all the corporate debts, to enforce the individual liability of
stockholders and others to the extent of such deﬁciency. The action is gov
erned by rules of equity practice except as otherwise provided by the statute.
The proceedings are exceedingly ﬂexible and capable of being moulded into al
most any form necessary to accomplish their purpose of securing a full and ﬁnal
adjustment of the rights and liabilities of all parties growing out of the corpo

rate business.“0 They are in the nature of insolvency proceedings 81—of an at
tachment or execution on behalf of the creditors." They are under the control
of the court and not of the original plaintiff. After the action is begun and
the complaint ﬁled it is no more that of the plaintiff than it is of any other cred
itor who appears, ﬁles a claim, and thus takes part in the litigation. The
court may at any time designate which creditor shall have general management
of the proceedings.“3 A creditor cannot maintain the action solely for his own
beneﬁt. Whether the original complaint so states or not the action is in behalf
of all creditors who may come in.“ The creditors are the primary beneﬁciaries
of the sequestered estate.“
2146. Eifect to dissolve corporation—To dissolve the corporation is not
one of the objects of the action, but a practical dissolution is generally one of its
effects.“
2147. Return of sheriff—Conc1usiveness-The return of the sheriff upon
which the action is based is conclusive so long as it remains of record in force,
and cannot be collaterally assailed by inquiries into the conduct of the oﬂicer in
executing it, or into the existence of any property which he might have levied
on by virtue of it.87

2148. Judgment on which action based—The judgment against the cor
poration 011 which the action is based is conclusive on the stockholders, in the
absence of fraud or collusion.“

A judgment against the corporation and an

other jointly for the recovery of money is a suﬁicient foundation for an action.”
2149. Effect of other proceedings to defeat action—After an assignment
for the beneﬁt of creditors under the assignment law of 1876 or the insolvency
56-420, 57+1065; Winnebago P. Mills v.
N. V7. etc. Co., 61-373, 63+1024; Willius
\'. Albrecht, 100-436, 111+387.
‘'9 Argall v. Sullivan, 83-71, 85+931.
8“ Arthur

v.

Willius,

44-409,

46+851;

Allen v. Walsh, 25-543, 556; Merchants’
Nat. Bank v. Bailey, 34-323, 327, 25+639;
Farmers’ L. & T. Co. v. Mpls. E. & M.
Works, 35-543, 546, 29+349;

Hospes v.

N. W. etc. Co., 41-256, 43+180; Minn. T.
M. Co. v. Langdon. 44-37, 39, 46+310;
Spooner v. Bay St. L. Synd., 47-464, 466,
509601; In re People ’s etc. Co., 56-180,
184, 57+468; N. W. Railroader v. Prior,
68-95, 99, 70§869; Mendenhall v. Duluth

D. G. Co., 72-312, 315, 75+232; Hanson
v. Davison, 73-454, 461, 76+254.
81 Merrill v. Ressler. 37-82. 33+-117;
Spooner v. Bay St. L. Synd., 47-464, 466,

50+601.
8'2 Farmers’ L. & '1‘. Co. v. Mpls. E. & M.

Works, 35-543, 546, 29+349; Minn. T. M.
Co. v. Langdon, 44-37, 39, 46+310.
$8 Maxwell v. N. '1‘. (.‘0., 70-334, 73+173;
Mendenhall v. Duluth D. G. Co., 72312,

75+232; Mpls. B. Co. v. City Bank, 66

441, 69+331.
84 Pioneer F. (‘o. v. St. Peter etc. (‘-0.,
64-386. 388, 67+2l7; Allen v. Walsh, 25'

543, 556; Farmers’ L. & T. Co. v. Mpls.
E. 8; M. Works, 35-543. 546, 29+349;
Spooner v. Bay St. L. Synd., 47-464, 466, ‘
50+601; Nat. G. A. Bank v. St. Anthony
etc. (‘o., 61-359, 361, 630-1068; Hanson v.

Davison, 73-454, 461, 76+254.
*5 Hospcs v. N. W. etc. Co., 41-256, 43+

180.
~
"6 ;\icKusick v. Seymour, 48-158, 168, 50+
1114.
*1 Spooner v. Bay St. L. Synd., 44-401,
46+848.
'58 Oswald v. Mpls. T. Co., 65-249, 68+
15; Holland v. Duluth etc. Co., 65-324,
68+50; Mendcnhall v. Duluth etc. Co., 72
312, 75+232; Hanson v. Davison, 73-454,

462, 76+2-54; Hinckley v. Kettle River Ry.,
80-32, 82+10S8.
W Frost v. St. P. etc. Co., 57-325, 59+
308.
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‘ law of 1881, creditors cannot have a receiver appointed under this statute as of

right.96 A receivership under this statute is not defeated by a receivership in
an action to foreclose a mortgage,”1 or by an action by a creditor to set aside a
fraudulent transfer of corporate assets,92 or by a subsequent assignment under
the insolvency law of 1881,03 or by an action by the attorney general for the for
feiture of the corporation’s charter.°‘ Prior to Laws 1899 c. 272 it was held
that a creditor might maintain an action to enforce the liability of stockholders
notwithstanding a prior assignment for the beneﬁt of creditors."
2150. Limitation of actions—Formerly the statute of limitations began to
run against the constitutional liability of stockholders upon the insolvency of
the corporation and before it was known or determined what amount, if any,
the stockholders would be required to pay. Under the present statute it begins
to run from the time the court makes an order determining the necessity for re
sorting to such liability and making an assessment. Where two forms of pro
cedure exist to enforce the superadded liability of the stockholder in a corpora
tion, the statute of limitations commences to run from the time when suit might
have been brought against the stockholder under either form of procedure.”
The mere commencement of an action by a judgment creditor under section 9,
c. 76, G. S. 1878, for the sequestration of the property of a debtor and the ap
pointment of a receiver, did not stop the running of the statute of limitations
against the claims of other creditors. Each creditor might have brought an
independent action upon his own claim, though the court might thereafter have

consolidated all the actions upon an application properly made." An action to
charge the distributees of the estate of a deceased stockholder with his stock
holder’s liability, to the extent of the estate received by them, is not barred in

one year after the corporation goes into insolvency.“ The right of action in
favor of creditors against the holders of bonus stock does not accrue until the
corporation becomes insolvent."
_
2151. Who may maintain action--The plaintiff must be a judgment cred
itor who has exhausted his legal remedies by having an execution returned un
satisﬁed,1 or the assignee of such a creditor.2 Prior to Revised Laws 1905 a
simple contract creditor might maintain an action to enforce the liability of
stockholders under certain circumstances.8 A stockholder or director who is
also a creditor may bring an action, but the court may turn its management
over to another person.‘

2152. Right of creditors to recover corporate assets—After a receiver has
been appointed a creditor cannot maintain an action for the recovery of corpo
rate assets.‘
"0 International T. Co. v. Am. L. & T.
Co., 62-501, 65+78, 632; Walther v. Seven
Corners Bank, 58-434, 59+1077..

91St. Louis Car Co. v. Stillwater St. Ry.,
53-129, 54+1064.
"'-’ Oswald v. St. P. etc. Co., 60-82, 61+
902.
W State v. Bank of N. E., 55-139, 56+
575; London etc. Co. v. St. P. etc. Co..

84-144, 86+872.
94 State v. Merchants’ Bank, 67-506, 70+
803.
95 International T. Co. v. Am. L. & T.

Co., 62-501, 65+78, 632.
M Will-ius v. Albrecht, 100-436, 111+387 ;
Willius v. Beyer, 100-548, 111+388; Hunt
v. Doran, 92-423, 100+222; Harper v. Car
roll, 66-487, 69+610.

157, s4+145.

1069;

Id., 62-152,

97 Downer v. Union L. Co., 103-392, 115+

207.
98 Markell v. Ray, 75-138, 77+788.
99 Hospes v. N. W. etc. Co., 48-174, 50+

1117.
1 Klee v. Steele, 60-355, 62+399.
'~' Argall v. Sullivan, 83-71, 85+931.
8Mpls. P. Co. v. Swinburne, 66-378, 69+
144; Sturtevant v. Mast, 66-437, 69+324.
Section 5909 of G. S. 1894, upon which

these cases are based, was repealed by
R. L. 1905. See Willius v. Albrecht, 100

436, 111+3s7.
4Maxwell v. N. '1‘. Co., 70-334, 73+173;

Mendenhall v. Duluth D. G. Co., 72-312,
75+232; Janney v. Mpls. I. Expo., 79-488,
824-984.
5 Farmers’ L. & T. Co. v. Mpls. E. & M.

Works, 35-543, 546, 29+349; Minn. T. M.
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2153. Parties defenda.nt—The plaintiff may in the ﬁrst instance make the
corporation the sole defendant, but the ordinary and correct practice is to make
all the stockholders defendants at the outset.‘ All the stockholders within the
jurisdiction of the court should be made defendants.7 An ancillary action may
be maintained against defendants omitted in the original action.“ If the origi
nal plaintiﬁ does not make stockholders defendants at the outset he may do so
later by means of'an amended or supplemental complaint,” and in that event
other creditors cannot ﬁle supplemental complaints for the same purpose.10 If
the original plaintiff does not make all the stockholders defendants it may be
done on leave of court by other creditors.u Stockholders may be made parties
either before or after the time limited for ﬁling claims.12
2154. Pleadings-—]oinder of actions—Consolidation of actions—Setoff
—Cases are cited below involving questions relation to pleadings,13 joinder of
actions,“ consolidation of actions,“ and setotf or counterclaim."
Co. v. Langdon, 44-37, 40, 46+310; Mer
chants’ Nat. Bank v. N. W. etc. Co., 48
361, 51+119.
“Arthur v. Will-ins, 44-409, 412, 46+-851;
Nat. G. A. Bank v. St. Anthony etc. Co.,
61-359, 63+1068; Palmer v. Bank of Zum
brota, 65-90, 674-893.

assignee of claim as plaintiﬁ‘—unncc.essary
to allege money consideration for assign
ment); Harper v. Carroll, 66-487, 507, 69+
610, 1069 (defect of parties waived by
failure to demur or answer); Densmore \-.

Shepard, 46-54, 48+528, 681 (id.); Arthur
v. Willius, -t-1-409, 46t8-")1 (id.): Smith v.

1 Allen v. Walsh, 25-543, 556; Clarke v.

Prior, ss-247, 59+1016 (action for unpaid

Cold Spring etc. 00., 58-16, 59+632; Han
son v. Davison, 73-454, 76+254.
8 Hanson v. Davison, 73-454, 76+254.
9 Palmer v. Bank of Zumbrota, 65-90, 95,
67+S93.
10 See Pioneer P. Co. v. St. Peter etc. Co.,
64-386, 67+2]7; Maxwell v. N. T. Co., 70
334, 73+173.
11 Arthur v. Willius, 44-409, 46+851; Mc
Kusick v. Seymour, 48-158, 50+-1114; Nat.
G. A. Bank v. St. Anthony etc. Co., 61-359,

subscription-complaint held insuﬂicient—
vnriance—application to amend on the
trial properly denied); Hospes V. N. ‘V.
etc.

(!o., 48-174, 50+1117

(complaint in

action to recover for bonus stock held in
suﬂicient); MeKusick v. Seymour, 48-172,
50+l1l6 (supplemental complaint based on

wrongful distribution of corporate assets

63+1068; Pioneer F. Co. v. St. Peter etc.

among stockholders by the oﬂicers of a cor
poration hold to state a cause of action);
Moore v. St. P. Ice Co., 59-23, 60+816 (an
answer alleging an estoppel as a defence

Co., 64-386, 67+217; Palmer v. Bank of

to a claim l1cld insuﬁicient).

Zumbrota, 65-90, 67+893.
12 Nat. G. A. Bank v. St. Anthony, etc.

lion to charge oliieer for misconduct can

Co., 61-359, 63+-1068.
13 International T. Co. v. Am. L. & '1‘. Co.,

62-501, 65+78, 632 (complaint under R. L.
1905 § 3173 held insutﬁcient—failure to

show any one of the defendants was a
stockholder when the corporate debt in
suit was contracted or at any subsequent

time); Harper v. Carroll, 62-152, 64+145
(requisites of complaint in action by cred
itor to enforce liability of stockholder of
bank);

Pioneer

Fuel

Co.

v.

St.

Peter

etc. Co., 64-386, 67+217 (cross-bill by cred
itor ﬁling claim—plaintitf’s complaint lim
its issucs unless court allows other issues

to be formed); Maxwell v. Northern T.
Co., 70-334, 73+173 (complaint by cred
itor who is also a stoekholder—cross-bill
by another creditor if original complaint
does not truly state liability of plaintiﬂ’ as
stockholder—seconrl supplernental com
plaint eannot be ﬁled without leave of
court); Mcndcnhall v. Duluth D. G. Co.,
72-312. 75+232 (action under G. S. 1894
§ 5905 to charge stockholders—complaint

held not demnrrable for defect of parties

H Sturterant v. Mast, 66-437, 69+324 (ac
not be joined with one to enforce constitu
tional liability of stockholders); N. W.
Railroader v. Prior, 66-95, 76+869 (action
to enforce constitutional liability of stock
holders and action to recover for stock sold

at n. grossly inadequate price held properly
joined).
15 Pioneer R Co. v. St. Peter etc. Co., 64
936, 674 217; Downer v. Union L. Co., 103
392. 11-'i+:'llT.

1" Harper v. Carroll, 66-487, 69+610, 1069
(action to enforce stockholder’s constitu
tional liability stockholder as creditor
judgmcnt—proccdnrc); Seymour v. Bur
ton, 78-79, S0!-846 (action by receiver of

insolvent bank on notc—setoﬁ’ against de
posit); Richardson v. Merritt, 74-354, 77+
234, 407, 968 (in action to enforce consti
tutional liability of stockholders a stock
holder cannot sct otf claim which he holds

against corporation); Markcll v. Ray, 75
138. 77+788 (insolvency of creditor—lia
bility of creditor as stockholder—setotf in
equity); Helm v. Smith. 76-328, 79+313

(action to enforce constitutional liability
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2155. Procedure—-Miscellaneous cases—Cases are cited below relating to
appeal;11 ﬁndings;18 levy on judgment against insolvent;lo attachment of

property of stockholders; 2” substitution of legatees and devisees of deceased
stockholder; 2‘ compromise of stockholder’s liability; " duty of court to super
vise and scrutinize trust account; 23 distribution of fund among creditors; 2‘
redemption from receiver’s sale; 2“ interest on stockholder’s liability; 2“ com
pensation of creditor and attorney prosecuting action for beneﬁt of all credit
ors; 2’ reasonableness of counsel fees; 28 the scope of an order of court for the

sale of “all assets” of an insolvent corporation.29
2156. Defences—Estoppel—In an action to charge a stockholder he may
be estopped from denying that he is a stockholder,80 or from questioning the
legal existence of the corporation.“1 Cases are cited below involving various
defences.32
2157. Appointment of receiver—When facts are admitted or proved which
show a right to a sequestration under the statute the appointment of a receiver
is a matter of right.

Prior to the establishment of a right to sequestration the

appointment of a receiver is a matter of discretion.33 The appointment of a
receiver is not subject to collateral attack.“
2158. Powers and duties of receivers-—The receiver has substantially the
same powers and functions as an assignee in bankruptcy, or a receiver upon a
ereditor’s bill, or in proceedings supplementary to execution.

He succeeds to

the rights of the creditors as well as the rights of the insolvent corporation, and
has the power to enforce the rights which the creditors, but for the proceedings,
might have enforced in their own behalf. Everything becomes assets in his
hands, and hence in the custody of the law, which were assets as to creditors, as

well as what were assets as to the corporation.“ He has a beneficial interest
in the property in his custody for the purposes of his trust.36 His duties are
of 'stockholders—claim of stockholder
against corporation held not a proper

28 Olson v. State Bank, 72-320, 75+378.
29 l\linn. '1‘. M. Co. v. Langdon, 44-37, 46+

counterclaim); Hale v. Calder, 113 Fed.

310.
3° Blien v. Rand, 77-110, 79+606; Hunt
v. Hauser, 90-282, 96+85; Id., 95-206, 103+

670 (claim of stockholder against cor
poration cannot be set off); Becker v.
Seymour, 71-394, 73+-1096 (insolvent bank
—pledge of depositor’s note—setoﬁ' by
maker—duty of pledgee).
" Hospes v. N. W. etc. Co., 41-256, 43+
l80; Nelson v. Jenks, 51-108, 113, 52+

1081; Oswald v. St. P. etc. Co., 60-82, 88,
61+902.
18 Arthur v. Clarke, 46-491, 49+252; Com
mercial Bank v. Azotine Mfg. Co., 66-413,

1032. See Olson v. State Bank, 67-267,
69+-904; Dunn v. State Bank, 59-221,
61+27.
31 Hausa v. Mannheimer, 67-194, 69+810.
31' Oswald v. St. P. etc. Co., 60-82, 61+902
(pendency of another action); Basting v.

Ankeny, 64-133, 66+266 (action by re
ceiver to recover on unpaid subscriptions—
eertain

equitable

defences

held

unavail

416, 69+217; Winthrop Nat. Bank v. Mpls.
T. El. Co.. 77-329, 79+10l0.

able); Gunnison v. U. S. Invest. Co., 70
292, 731-149 (transfer of stock) ; Winthrop

1" Vi/heaton v. Spooncr, 52-417. 54+372.
20 Bailey v. Stearns, 80-354. 83+-1118.
21 Willonghby v. St. P. etc. Co., 80-432,

Nat. Bank v. Mpls. T. El. Co., 77-329, 79+
1010 (exhaustion of remedy against other

83+377. Sec Markell v. Ray, 75-138, 77+
788.
'12 State v. Merchants’ Bank, 74-175, 77+
31.

stockholders on their contract of surety
ship).
88 State v. Bank of N. E., 55-139, 56+

23 Olson v. State Bank. 72-320, 75+.'l7S.

575.
.
8* Basting v. Ankeny, 64-133, 66+266.
35 Minn. T. M. Co. v. Langdon, 44-37,

'-'4 Palmer v. Bank of Zumbrota, 72-266,

46+310; Farmers’ L. & T. Co. v. Mpls. E.

T-)+.'-180.
=5 \Vatkins v. Minn. T. M. Co., 41-150,

42+862.
26 Palmer v. Bank of Znmbrota, 72-266,

75+-380.
2" Helm v. Smith. 79-297, 82+639; Dwin
nell v. Badger, 74-405, 77+219.

& M. Works, 35-543, 546, 29+s49; St.
Louis Car 00. v. Stillwater St. Ry., 53
129, 132, 54+1064.
38 See State v. Red River etc. Co., 69-131,
134, 72+60; Watkins v. Minn. T. M. Co.,
41-150, 152, 42+862.
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strictly administrative or executive. He is not required, because he happens to
be an attorney, to perform legal services in behalf of the estate. He is bound
to perform such duties in respect to the trust as any ordinarily competent busi
ness man is presumed to be capable of performing. It is only for services re
quiring special legal skill that he will be allowed counsel fees.“1 IIe has no
power to allow or disallow claims.’8 It is his duty to ﬁle the claims presented
to him,39 and to contest improper claims.‘o He is a trustee of an express trust
and should bring actions in his own na1ne as such receiver.H He has author
ity to enforce the liability of stockholders and directors; *2 to recover on an
undertaking entered into by him in violation of an order of court ; “‘ to recover
on unpaid stock subscriptions; “ to avoid unﬁled chattel mortgages; “ to re
cover capital wrongfully withdrawn; “ to avoid a fraudulent mortgage to di
rectors; " to avoid a fraudulent judgment; “ and to enforce the other liabilities
mentioned in section 2160. The refusal of a trial court to conﬁrm a sale of
corporate assets by a receiver for an inadequate price has been sustained.“
2159. Claims—Fi1ing, proof, and a11owance—The statute provides for an
order limiting the time for the presentation of claims and for a publication of
the order.“0

It is discretionary with the court to allow a claim to be ﬁled after

the time limited.M Claims ﬁled are deemed controverted without an answer
or reply and must be proved on the hearing unless expressly admitted." If a
claimant desires other relief than the allowance of his claim and such as can
not be had under the original complaint he must apply for leave to ﬁle a cross
bill." The remedy afforded a creditor of ﬁling his claim under the statute is
exclusive. An independent action against the receiver is not allowable.“ In
proceedings under section 9, c. 76, G. S. 1878, the exhibition of a claim and
the ﬁling of a complaint by a creditor in pursuance of an order of court was
equivalent to the commencement of an independent action, and tolled the stat
ute of limitations as of that date. A claim cannot be ﬁled which at the time
of its exhibition is barred by the statute of limitations.“ Creditors ﬁling claims
8" Olson v. State Bank, 72-320, 75+378.
38 Palmer v. Bank of Zumbrota, 72-266,
280, 75 I-380; Buifum v. Hale, 71-190, 193,
73+856.
39 Potts v. St. P. etc. Assn., 84-217, 220,

87-+604.
4° Danforth v. Nat. Chem. Co., 68-308,
311, 71+274.

41Ueland v. Haugan, 70-349, 355, 73+
169.

42 R. L. 1905 § 3184.

See §§ 2163-2173.

Prior to Laws 1897 c. 341 he could not do

so. Mpls. E. Co. v. City Bank, 66-441,
69+331. Prior to Laws 1899 c. 272 he
could not enforce the liability of stock
holders by action in another state. Hale
v. Allison, 188 U. S. 56; Finney v. Guy,
189 U. S. 335.
"‘»O’Gorman v. Sabin, 62-46, 64+84. See
Tozer v. O’Gorman, 65-1, 67+666.
“Beating v. Ankeny, 64-133, 66+266;
Hause v. Newel, 60-481, 62+817.

45 Farmers’ L. 8: T. Co. v. Mpls. E. & M.
Works, 35-543, 29+349.
M‘ Minn. T. M. Co. v. Langdon, 44-37,
46+310.
-11 Taylor v. Mitchell, 80-492, 83+418.
48 Taylor v: Fanning, 87-52, 91+269.

49 Merchants ’ Bank v. Moore, 68-468,
71+671.

50 R. L. 1905 §§ 3182, 3183. See Oswald
v. St. Paul G. P. Co., 60-82, 6l+902 (ac
tion held not one in which order authorized

—collateral attack). Prior to R. L. 1905
the statute was treated as applying to pro
ceedings under G. S. 1894 § 5897 as well
as under G. S. 1894 §§ 5900, 5901. The

insertion of the phrase “upon adjudica
tion of dissolution” introduced in the re
vision of 1905 makes the application of
the statute doubtful, for there is no “ad
judication of dissolution” in proceedings
under R. L. 1905 § 3173.

51 Spooner v. Bay St. L. Synd., 48-313,
51+377; First Nat. Bank v. Northern T.

Co., 69-176, 7l+928; Hove v. Bankers’
Exch. Bank, 75-286, 77+967; Straw v.
Kilbourne, 92-399, 1O0+100.
5'2 Pioneer F. Co. v. St. Peter etc. Co.,
64-386, 67+217; Vvindhatn Co. S. Bank v.
O’Gorman, 66-361, 368, 69+317; Helm v.

Smith, 76-328, 331, 79+313.
M! Pioneer F. Co. v. St. Peter etc. Co.,.

64-386, 67+217.
M Butfum v. Hale. 71-190, 73+856.

5-'> Downer v. Union L. Co., 103-392, 115+
207.
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are parties without any formal order,“ and are bound by the judgment.“ They
may contest the claims of other creditors.58 Creditors not ﬁling claims cannot
share in the proceeds of the estate."9 It is the duty of a receiver to ﬁle claims
presented to him.‘30 The presentation of a claim is not a cross-complaint.al
The state is a preferred creditor.G2 It is for the court and not for the receiver
to allow and disallow claims.68 Cases are cited below involving various ques
tions relating to claims.“

2160. What liabilities enforcea.ble—In an action under the statute the fol
lowing liabilities to creditors may be enforced: the constitutional liability of
stockholders for corporate debts; “ the liability of stockholders on bonus or
watered stock ; ‘*6 the liability of stockholders on stock fraudulently issued at a
grossly inadequate price; ‘" the liability of stockholders on unpaid stock sub
scriptions; “ the liability of stockholders on stock received for overvalued prop
crty; " the liability of stockholders on a guaranty of corporate bonds; 1° the
liability of a transferrcr of stock; " the liability of directors for capital wrong
fully withdrawn; ” and the liability of directors for unauthorized debts.‘ta
The liability of otiicers under R. L. 1905 § 2865(3) for misconduct resulting in
injury to a particular creditor is not enforceable.H
2161. Enforcement of stockholders’ liability—The enforcement of the in
dividual liability of stockholders for corporate debts in sequestration proceed
ings is now regulated by a statute enacted in 1899." Prior to Laws 1899 c. 272.

it was held that such liability might be enforced upon the application or com
plaint of any creditor who had become a party to the proceedings, though the
66 Palmer v. Bank of Zumbrota, 65-90,
99, 67+893.
M Nelson v. Jenks, 51-108, 52+1081.
#8 Danforth v. Nat. Chem. Co., 68-308,

71+274; Buﬂ'um v. Hale, 71-190, 73+856.
15BBuffum v. Hale, 71-190, 73+856;
Palmer v. Bank of Zumbrota, 72-266, 75+
380.

"0 Potts v. St. P. etc. Assn., 84-217, 87+
604.

61Spooner v. Bay St. L. Synd., 47-464,
50+601.
"2 State v. Bell, 64--400, 67+212.

°3Buﬁ'um v. Hale, 71-190, 193, ra+sss;
Mercantile Nat. Bank v. Macfarlane, 71
497, 503, 74+287; Palmer v. Bank of
Zumbrota, 72-266, 75+380.
M Moore v. St. P. Icc Co., 59-23, 60+816
(an answer held not to show a defence

to a claim on the ground of estoppel);
Freeman v. Chi]dren’s Endow. Soc., 63

393, 65+626 (scope of review on appeal
from

disallowance of claim);

Windham

(*0. S. Bank v. O'Gorman, 66-361, 69+317
(objection to claim on the ground that

claimant had converted certain stock held
by it as a pledgee—burden of proof);
Danforth v. Nat. Chem. Co., 68-308, 71+
274 (judgment on default against cor
poration after appointment of receiver
held not allowable as a claim) ; Mercantile
Nat. Bank v. Macfarlane, 71-497, 74-+287
(claim on indorsement of note by insolvent
corporation allowable without surrendering
note); Becker v. Seymour, 71-394, 73+
1096 (insolvent bank—-pledge of deposi
t-or’s note—setoff by maker-right of

maker to balance paid by pledgee to re
ccivcr).
Palmer v. Bank of Zumbrota,
72-266. 75+380 (buying up claims—right

of purchaser to dividend); Mpls. B. Co.
v. City Bank, 74-98, 76+1024 (claim on
lease held by insolvent corporation—re
pudiation of lease by receiver—claim of
landlord allowable—mcasure of damages
for breach of lease); Helm v. Smith, 76
328, 79+313 (guaranty of corporation
notes—joint and several note—part pay
ment by one stockholder—claim for whole

note disallowed); Thomas v. Hale, 82
423, 85+156 (proceeding by motion and
order to show cause for allowance of claim
held not to bar action against receiver
on a foreign judgment against him).
65 R. L. 1905 § 3184. See § 2161.
66 Hospes v. N. W. etc. Co., 48-174, 50+
1117. See § 2083.
61 N. W. Railroader v. Prior, 68-95, 70+

869.
as'Spooner v. Bay St. L. Synd., 47-464.
50+-601; Basting v. Ankeny, 64-133, 66+
266.
60 Hastings v. Iron Range B. Co., 65-28,
67+652.
‘'0 Winthrop Nat. Bank v. Mpls. T. El.
Co., 77-329, 335, 79+1010.
'71 Harper v. Carroll, 62-152, 64+145.
‘'2 Minn. T. M. Co. v. Langdon, 44-37.
46+310.
"8 Citizens State Bank v. Story, 84-408.
414, 87+1016.
‘'4 Sturtevant v. Mast, 66-437, 69+324.
15 R. L. 1905 § 3184. See §§ 2163-2173.
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original complaint demanded no such relief." Prior to Revised Laws 1905
provision was made by statute for the enforcement of such liability by a separate
action,11 but this did not require a separate action when sequestration proceed
ings were already pending." The proceeding to ascertain and enforce the lia
bility of stockholders is not an independent action, but an ancillary proceeding
in the original action against the insolvent corporation for the sequestration of
its property and the appointment of a receiver.79 Prior to 1905 it was a
curious feature of chapter 76 that it provided two actions on behalf of creditors
—one commenced under section 9, primarily to sequestrate the corporate assets,

and apply the proceeds in payment of debts, in which, at the election of credit
ors, might be supplemented a proceeding to enforce the statutory liability; the
other, under section 17, primarily to enforce that liability, but as incident to
which there might be a sequestration of the corporate assets.ao

2162. Assessment—]udgment—\’arious cases, arising prior to Laws 1899
c. 272, relating to the assessment of stockholders and judgments to be rendered
against stockholders, are cited below.“1
ENFORCEMENT OF STOCKHOLDERS’ LIABILITY UNDER R. L. 1905 R 3184-3190

2163. Statute constitutiona1—Laws 1899 c. 272 has been declared constitu
tional against various objections."

2164. Nature of proceeding—'l‘he proceeding is not materially different
from that authorized by the national banking act. It is a supplementary prac
tice act formulated after the practice followed in this state for the collection
of unpaid stock subscriptions.“ The statute does not create the liability of the
stockholder or the cause of action, but merely affords a remedy for its enforce
ment.“
7') Arthur v. Willius, 44-409, 46+851;
.\1cKusick v. Seymour, 48-158, 50+-1114;
Nat. G. A. Bank v. St. Anthony etc. Co.,
61-359, 63+1068.
71 G. S. 1894 § 5905. This statute was
repealed by R. L. 1905. Willius v. Al
brecht, 100-436, 111+3S7. See, with ref
erence to this statute, McKnsick v. Sey

mour, 48-158. 50-+1114; Olson v. Cook,
57-552, 59-635; Klee v. Steele. 60-355.
62+399; Mpls. P. Co. v. Swinburne, 66
378. 69+-144; Sturtcvant v. Mast, 6t‘r-137,
69+324; N. W. Railroader v. Prior, 68
95, 70+869; Mendcnhall v. Duluth D. G.

Co., 72-312. 75-232.
"McKusick v. Seymour, 48-158,

170,

:'i0-l-1114.
79 Ueland v. Haugan. 70-349, 352, 73+
169; Palmer v. Bank of Zumbrota. 65-90.

674-893; Hospes v. N. \V. etc. Co.. 48-174,
190, 50+111T; Olson v. Cook. 57-552, 559.
59+635.
$0 Olson v. Cook. 57-552. 559. 59-635.
51 Harper Y. Carroll. 66-137. 69-610,
1069 (form and extcnt—snccessive execu
tions—-stay
ing bond—-execution
of dockcting
against
judgment
transferrer
on

and effect as determining amount of lia
bilit_v—judgment against part of stock
holders docs not release others—ancillary

action by receiver against stockholder
omitted in original aetion—judgment in
original action conclusive in absence of
fraud); Rogers v. Gross, 75-441, 78+l2
(amendment on appeal—motion by non
:lppenli||;_' defendants); Spooner v. Bay
St. L. S_vnd., 47-464, 50-601 (extent of
on defanlt—action by receiver on unpaid
stock subscription); Nelson v. Jenka, 51

108, 52+l081 (creditors appearing cannot
attack collaterally); Gallagher v. Irish
Am. Bank. 79-226, S1r10-'17 (trial court

may modify any time before time to ap
peal expires); First Nat. Bank v. \\’inona
P.

Co., 58-167, 59-997

(ratable

assess

ment): (‘larke v. (‘old Spring etc. (‘0., 58
16. 59-632 (proportionate assessment when
all stocklmhlers are not brought in).
*'-' Straw v. Kilbourne. 80-125. 83%-36;
London etc. Co. v. St. P. etc. 00., 84-144,
<15‘-S72; Bernheimer v. Converse, 206 U. S.
516.
‘3 Straw v. Kilbournc. 80-125, 133. 83+

36.
secondarily liable);

Palmer v. Bank

of

Zumbrota, 72-266. 7-$380 (new and old
stockholders—stockbolders as crcditors—
apportionment
of
liability-interest) ;
Hanson v. Davison, 73-134, 76-254 (force

S4 \\'illius v. Albrecht. 100-1-36. 111-1-387.
See, to same effect. under national bank
ing act. Hencke v. 'l‘womc_v, 58-550, 60+
1307.
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2165. How far exc1usive—Application of statute—Laws 1899 c. 272 did
not repeal Laws 1897 c. 341. The latter act made it the duty of an assignee or
receiver to enforce the liabilities of stockholders under certain conditions.85 It
has since been repealed.“ Laws 1899 c. 272 did not repeal sections 16 and 17,
c. 76, G. S. 1878, but they were repealed by Revised Laws 1905. From the
time of the enactment of Laws 1899 c. 272, until Revised Laws 1905 went into

effect, the remedies afforded by sections 16 and 17 c. 76 G. S. 1878 and Laws
1899, c. 272 were concurrent.87 Laws 1899 c. 272 has been held applicable to
proceedings begun prior to its enactment,“ to corporations previously organ
ized, and to stockholders who became such prior to it's enactment.”
2166. Limitation of actions—The statute of limitations begins to run from
the time the order of assessment is made.‘Jo
2167. Parties defendant—It has been held that an original stockholder was
liable in an independent action; that it was unnecessary to make the transferee
a party; and that if defendant desired to have him made a party upon the
ground that execution might be enforced against him in the ﬁrst instance, be
cause of his primary liability, application should have been made for such pur
pose.91

2168. P1eading—Where the complaint states facts suﬂicient to establish a
stockholder’s liability under the constitution, by reason of his ownership of
stock at a time when the corporation was in debt and insolvent. such issue is not
waived by the additional allegation that the stock had subsequently been trans
ferred in bad faith and without consideration.‘'2
2169. Defences in action against stockholder-The defendant may assert
in defence that he is not a stockholder, or that he is not the holder of so large
amount of stock as alleged, or that he has a claim against the corporation which

in law or equity he may be entitled to set off, or any other defence of a personal
nature."3 He may be estopped to deny that he is a stockholder.“
2170. Petition--Hearing-Assessment—Findings—Upon the hearing of
the petition it is the duty of the court to inquire into the facts speciﬁed in the
statute and to make such an assessment on each share of stock, within the limits

of liability, as may be necessary.*"’ It is unnecessary for the court to make ﬁnd
ings of _fact.‘"‘
2171. Order of assessment—Conclusiveness-The order of assessment is
conclusive as to all matters relating to the amount, propriety, and necessity of

the assessment, against all stockholders therein adjudged liable, whether appear
ing or being represented at the hearing or not, or having notice thereof or not.
It is immaterial that the court has no personal jurisdiction of the stockholder.
It is sutlicient if it has jurisdiction of the corporation. He is bound on the
M Somers v. Dawson, 86-42, 90+l19.
3" R. L. 1905 § 5542.

son v. Brown, 126 Fed. 429 as to right of
setoﬂ’.

100-4as, 111+

94 See § 2063.
"5 R. L. 1905 § 3185; Straw v. Kilbourne,

85 Potts v. St. P. etc. Assn., 84-217, 87+
604.
8" Robinson v. Brown, 126 Fed. 429.

80-125, 83+36 (scope of inquiry on hear
ing of petition deﬁned—nature of evi
dence admissible); London etc. Co. v. St.

9° Willius v. Albrecht, 100-436, 111+387.

P. etc. Co., 84-144, 86+872 (facts which

See State v. Germania Bank, 106-446,
119+61; Lagerman v. Casserly, 107-491,
120+1086.
"1 Tiffany v. Giesen, 96-488, 105+901.
W Id.

court may take into consideration in mak
ing assessment—assessment held not ex
cessive); Potts v. St. P. etc. Assn., 84

87 Willius

v.

Albrecht,

387.

98 Straw

v.

Kilbourne,

80-125.

83+36;

Netf v. Lamm, 99-115, 108+849; Swing
v. Humbird, 94-1, 10l+938; Lagerman v.
Casserly, 107-491, 120+1086.

See Robin

217, 87+604

(assessment held not exces

sivo); Netf v. Lamm, 99-115, 108l8~l$l
(determination of aessability of stock).
9" Straw v. Kilbourne, 80-125, 83+36;
London etc. Co. v. St. P. etc. 00., 84-144,
86+872.
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principle of representation by virtue of his membership in the corporation."
An order of assessment involves a determination that the corporation is of a
class whose stock is assessable under the constitution, that is, that it is not a cor

poration organized for carrying on a manufacturing or mechanical business.“
The order of assessment resembles the action of the comptroller of the currency
in making an assessment under the national banking act. It is held that his
action in making the assessment is essential to the receiver’s right of action, but
that it is not the ground of the stockholder’s liability."
2172. Enforcement in probate court—A proceeding in a probate court to
enforce an assessment is an “action” within the statute.1
2173. Enforcement in another state—A receiver may enforce an assess
ment made under the statute by action in another state, either in the state or
federal courts.2
PLEADING

2174. Unnecessary to allege incorporation—-In an action by or against a
corporation it is unnecessary to allege that it is a corporation, except in cases
where the fact of corporate existence enters into and constitutes a part of the
cause of action itself.I
2175. Mode of alleging corporate existence—Statute—By statute it is
suilicient in case of either a domestic or foreign corporation to allege that it is
a corporation duly organized and existing under the laws of a designated state.
country, or place.‘ An allegation as to the corporate existence of a corporation
may be stated in a complaint independent of the cause of action.5 _
2176. Necessity of naming ofﬁcer or agent—In actions by or against cor
porations it is ordinarily unnecessary to name the oﬁicer or agent by whom a
corporate act was done; it is enough to allege that it was done by the corpora
tion.°
2177. Alleging authority to contract—A complaint by a corporation for
the enforcement of a contract made by it with the defendant need not allege
that the plaintiff was authorized to make the contract, or that the officer pur
porting to make it was authorized to do so.’
2178. Compliance by foreign corporation with state laws—In an action

by a foreign corporation it is unnecessary for it to allege that it has complied
with the laws of this state.“
9" Straw v. Kilbourne, 80-125. 83+36;
Swing v. Humbird, 94-1, 101+9.‘lS; l\'eif
v. Lamm, 99-115, 1081849; Swing v. Red

Brown, 9—157(144); Dodge v. Minn. etc.
Co., 14-49(39); Mpls. etc. Ry. v. Morri

River L. Co., 105-336. 117+4-42; Lager
man
v. Casserly, 107-491.
]20+10t<6;
Bernheimer v. Converse, 206 U. S. 516;

5West, v. Eureka Imp. Co., 40-394, 42+
87.
“Gould v. Snb—Dist., 7-203(145); Todd

Robinson v. Brown, 126 Fed. 429.

v. Mpls. etc. Ry.,
7St. Paul L. Co.
335; Baremore v.
66. See Gehhard

98 Netf v. Lamm, 99-115, 108+849.
W licncke v. Twomey, 58-550, 60+667.
1NcfT V. Lnmm, 99-115, 10R+R49.
2Bcrnhcimcr v. Converse, 206 U. S. 516.
See 23 Harv. L. Rev. 37.

8 Holden v. (1. W. El. Co., 69-527, 72+
805; llollister v. U. S. etc. (‘o., 84-251,

son. 23-308.

37-353. 35+5.
v. Dayton, 37-364, 34+
Selovcr, 100-23, 110+
v. Eastman, 7—56(-40);

State of Wis. v. Torinus, 22-272;

La

Grange M. Co. v. Bennewitz, 28-62, 9+80;

Baker v. N. W. etc. Co., 36-185, 30+464.
3Langworth_v v. Garding, 74-325, 77+

71-776; Ilowland v. Jcucl, 55-102, 56+
581.

207;

4R. L. 1905 § 4148; Northern T. Co. v.
Jackson, 60-116, 61+908. See. as to rules
independent of statute, Becht v. Harris,
4-504(394); St. Paul etc. S. of T. v.

93-356. 101-‘G16: Lehigh Valley C. CO. V.
Gilmore,
93-432.
101+796;
Mason
v.
Thompson. 94-472. 103+507; Krafve V

Langworthy

v.

Washburn,

77-256,

794974; Rock l5l‘:1n(l P. Co. v. Peterson,

Roy, 9S-141, 107+966.
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2179. Denial of corporate existence-By statute there must be a speciﬁc
denial of corporate existence to put the adverse party to proof of such existence.’

The statute does not apply to condemnation proceedings.10
_
2180. Admissions in pleadings—The admission of the execution of a con
tract by a corporation includes an admission of the power of the corporation to
make it and of the authority of the officer or agent who executed it in its be
half.11 Cases are cited below in which it is held that the corporate existence
of a party was admitted by the pleadings.12
PUBLIC SERVICE CORPORATIONS

2181. Nature-—What have become known as “public service corporations” are
organized and exist under the authority of the state to serve the public, by sup
plying the people on equal terms and for a reasonable compensation with services
or commodities and articles which, because of their nature, location, or manner

of production and distribution, can be best produced and distributed by some
organized form of enterprise operating under state control.“
2182. Rates must be reasonable and uniform—A public service corpora
tion must justly exercise its conferred powers so as to promote the purposes of
its creation in the place at which it is to transact business and to render the

service for which it is created for a compensatory and not excessive rate impar
tially determined, and so as not to discriminate improperly between different
persons or property or classes of persons or property. The regulations must
be reasonable and uniform in principle and operation.“
FOREIGN CORPORATIONS

2183. What constitutes-—A corporation formed by a consolidation of a
domestic and a foreign corporation, pursuant to Laws 1881 c. 94, is a domestic
corporation.“ A foreign corporation is deﬁned by statute as one not organized
under the laws of this state.m
'
2184. No extraterritorial existence—It is sometimes said that a corpora
tion has no legal existence beyond the boundaries of the state which creates it,17
but this is true only in a certain limited sense.
2185. Jurisdiction-—Visitorial powers—The doctrine is well settled that
courts will not exercise visitorial powers over foreign corporations, or interfere
with the management of their internal affairs. Such matters must be settled
by the courts of the state creating the corporation. This rule rests upon a
broader and deeper foundation than the mere want of jurisdiction in the ordi
nary sense of that word. It involves the extent of the authority of the state
(from which its courts derive all their powers) over foreign corporations. The
only dilileulty is in drawing the line of demarcation between matters which do
and those which do not pertain to the management of the internal aﬁ'airs of a
corporation. An action may be maintained in the courts of this state by a
9R. L. 1905 § 4148; First Nat. Bank v.
Loyhed, 28-396, 10+-421 (denial on information and belief insuﬁieient); State

12 Woodson v. Mil. etc. Ry., 21-60; St.
Anthony etc. Co. v. King, 23-186.
1-3 Minn. C. & P. Co. v. Pratt, 101-197,

v. Ames, 31-440, 18+277

212. 112+395.

(argumentative

denial insuﬂicient); Crow River etc. Co. v.
Strande, 104-46, 115+l038 (general denial
insufficient).
10 Chi. etc. By. v. Porter, 43-527, 46+-75.

11 Bansman v. Credit G. Co., 47-377, 50+
496: Monson v. St. P. etc. Ry., 34-269,
254595; St. Paul L. Co. v. Dayton, 39
315, 40+66.

14 State v. Board W. & L. Comrs., 105
472, 117+827.
15 In re St. P. etc. Ry., 36-85, 30+432.
16 R. L. 1905 § 2840.

17 Sullivan v. La Crosse etc. Co., 10-386
(308).
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stockholder against a foreign corporation to compel it to issue to him a new or
duplicate stock certiﬁcate in place of one which has been lost or destroyed.18 If
a foreign corporation comes into the state, and does business here by permission
of the state, the state may require it to give information concerning all of its
business, whether within or without the state.19 Mandamus will not be granted,
upon the relation of a foreign holding corporation, to compel the secretary of
another holding and foreign corporation to call a meeting of its stockholders for
the purpose of taking action necessary to bring about a change in the articles of
incorporation of two other foreign corporations.20

-

2186. Exclusion and restriction—-Powers of state—-Except as restrained
by the laws and constitution of the United States a state has absolute power to
prescribe the conditions upon which foreign corporations may do business
within its territory and to exclude them altogether. Corporations exist only in
contemplation of law and their authority is primarily conﬁned to the state of
their creation. They exercise their powers elsewhere only by eomity.” The
restriction may take the form of a retaliatory statute.22 A statute ought not
to be held to exclude a corporation unless it will not reasonably bear any other
construction.23 A state cannot exclude a foreign corporation engaged in in
terstate commerce."
2187. Prerequisites to doing business in this state-—Statute—It is pro
vided by statute that before a foreign corporation organized for pecuniary proﬁt

can do business in this state it must appoint a resident agent, ﬁle a copy of its
charter or articles of incorporation. pay a license fee, etc.25 The statute is con
stitutional.26 Compliance with the statute after entering into a contract or
after the commencement of an action thereon is ineffectual retroactively.“ The
statute is inapplicable to corporations not doing business here, but merely at

tempting to collect in our courts claims against our citizens.28

Foreign cor

porations doing business here without ﬁrst complying with the statute, cannot

maintain an action in our courts 011 any contract or demand growing out of
such unlawful business.”

A foreign corporation having a warehouse here for

convenience in distributing goods sold by its traveling agents has been held not
to be doing business here within the statute.30

A single, isolated transaction,

such as the sale and delivery of a machine by a. foreign corporation to a person
in this state is not doing business within the statute.31 A foreign corporation
15 Guilford v. W. U. Tel. 110., 59-332, 61+
324; Id., 62-544, 6~1t102l.
See Selover
v. lslc Harbor L. Co., 91-451, 98 P344; Id.,
100-253. 111+155; Ebert v. Mutual etc.

Assn., 81-116, 127, 83+506, 84+457.
1" State v. U. S. Ex. Co., 81-87. 83+-465.
20 State v. De Groat, 109-168, 123+417.
'-‘1 Tolerton v. Barck, 84-497, 88+19;

State v. Fidelity etc. Co., 32538, 41+1OS;
Seamans v. Christian, 66-205, 68+106-'1;
State v. Canda C. C. 00., 85-457, 460, 89+
66; Wold v. Colt, 102-386, 11-4+2-t3; (lahle

v. U. S. L. Ins. Co., 191 U. S. 288; Se
curity etc. Co. v. Prewitt, 202 U. S. 246;
National Council v. State Council, 203

23 State v. Fidelity etc. Co., 39-538, 41+

108.
24 State v. Canda C. C. Co.. 85-457, 89+
66. See 23 Harv. L. Rev. 549.

'15 R. L. 1905 §§ 2888-2890.
26'1‘olerton v. Barck, 84-497,
Heilcman
441.

v.

Peimeisl,

85-121,

88+19;
123,

88+

2'! Heileman v. Peimeisl. 85-121, 88+441.
See 19 Harv. L. Rev. 619.
28 Nat. L. & T. Co. v. Gifford, 90-358.
96+919; Mason v. Thompson, 94-472, IOIH

507.
2” Ileileman v. Peimeisl, 85-121, 88+441;
Keystone Mfg. (70. v. Howe, 89-256, 94+

U. S. 151; Swing v. Weston, 205 U. S.

723;

275.
22 See R. L. 1905 § 1709; Laws 1907
c. 420; State v. Fidelity etc. 00., 39-538.
41+108.

1001-1101.

Sherman v. Aughenbaugh, 93-20],
See Dunlop v. Mercer, 156 Fed.

5-15.
8° Rock Island P. Co. v. Peterson, 93-356,
101+616.
31Lutes v. 1Vysong, 100-112, 110+367.
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selling farm machinery here through a resident agent has been held to be doing
business here within the statute.32 The statute is inapplicable to interstate
commerce.” Its object is to place foreign corporations upon an equality with
domestic corporations, both as to privileges and as to burdens.“ It is to be
given full effect and not emasculated by a technical construction.35 In an ac
tion by a foreign corporation against its agent to recover money received by the
agent for its use, the agent is not estopped to show that the corporation has not

complied with the statute.“6 Compliance with the statute is presumed, and
need not be pleaded by a corporation. Non-compliance is a matter of defence
to be pleaded by the adverse party.37 The proviso exempting certain corpora
tions is to be strictly construed."8 The statute is inapplicable to contracts made
prior to its enactment.89 It does not apply to actions or proceedings in the fed
eral courts.‘0
2188. Rights, privileges, and liabilities-—It was formerly provided by stat
ute that a foreign corporation that had complied with the laws of the state were.
unless otherwise provided by law, entitled to all the rights, privileges, and im
munities of domestic corporations,‘1 and subject to the same visitorial power.‘2

2189. Right to hold and enforce mortgages-—A foreign banking corpora
tion, whose charter imposes no restriction upon the character of its loans,
whether upon real or personal security, may take and hold a mortgage upon
lands in this state, and enforce the same in the courts upon the same footing

as other creditors.‘3
2190. Resort to federal courts-—There was formerly a statute in this state
forbidding foreign corporations from resorting to the federal courts,“ and there
is still such a statute in relation to foreign insurance companies.“
2191. Application of domestic statutes-—The franchises and privileges
which a corporation may exercise within the jurisdiction of any state must in
all cases be derived from the laws of that particular state; and this is equally
true whether the corporation be admitted to act in the state by a statutory li
cense, or by a grant of a complete charter. It has frequently been held that it
is a reasonable construction of statutes purporting to regulate all corporations
created or organized under the law of a state to hold that such statutes apply to
foreign corporations re-incorporated by the state, or permitted by statutory
license to exercise their franchises within its territory.“
2192. Application of foreign statutes—It is only the charter of the corpo
ration,.constituting the agreement between it and its stockholders, which will be
32 Thomas v. Knapp, 101-432, 112+989.

l11+733.

40 Dunlop v. Mercer, 156 Fed. 545.
41 G. S. 1894 § 3425; Eiekhoﬁ v. Fidelity
etc. Co., 74-139, 142, 76+1030.
42 State v. U. S. Ex. Co., 81-87, 89, 83+
465.

S4 Heileman \‘. Peimeisl, 85-121, 88+441;
Thomas v. Knapp, 101-432, l12+989.

322, 13+1-45.

-13 Rock Island P. Co. v. Peterson, 93

356. 101+616; Thomas v. Knapp, 101-432.
l12+989.

See Brown v. Peterson, 101-53,

35 Thomas v. Knapp, 101-432, 112+-989.
36 Id.
3'! Rock Island

P. (10. v. Peterson, 93

356, 10l+616; Lehigh Valley C. Co. v.
Gilmore,

93-432,

10l<l-796;

Mason

v.

Thompson. 94-472, 103l-507; Langworthy
v. Garding, 74-325, 77+207; Krafve v.
Roy, 98-141, 107+966; Langworthy v.
Washburn, 77-256, 79+974.

38 Sherman v. Aughenbaugh, 93-201, 205,
100+1101.
3” Keystone Mfg. Co. v. Howe, 89-256,
94+723.
—31

43 Lebanon S. Bank v. Iiollenbcck, 29
44 Laws 1885 c. 183. See N. W. etc. Co.
v. Brown. 36-108, 31-1-54.
45 Laws 1907 c. 155.
46 State v. Sioux City etc. Ry., 43- 17. 44+

l032 (fees for ﬁling articles—Laws 1889
c. 225 applicable to Iowa railway com
pany accepting provisions of Laws 1877
c. 14); Guilford v. W. U. Tel. Co., 59
332, 344, 614-324 (Laws 1893 c. 45—issu
ance of new stock certiﬁcates in case of
loss).
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recognized as binding in other states, and not the general laws of the foreign
state, affecting merely the remedy, which govern only within the state enacting
them."

2193. Liability of stockh0lder&—Enforcement in this state-—Where a
person becomes a stockholder in a corporation organized under the laws of a
foreign state, he contracts with reference to all the laws of that state which
enter into the constitution of the corporation; hence the extent of his individual
liability, as a shareholder. for corporate debts. must be determined by the laws
of that state. This liability may be enforced by creditors wherever they can
obtain jurisdiction of the necessary parties. The remedy, however, is governed
by the law of the forum.‘8 A creditor of an insolvent foreign corporation may
maintain in this state. against its stockholders of whom the court has jurisdic
tion, an action in the nature of a creditors’ bill to obtain payment of his claim
against such corporation fron1 the unpaid balances of subscriptions by such
stockholders to its capital stock. Such creditor must ﬁrst obtain judgment
against the corporation. and have execution returned unsatisﬁed in the state
where he brings his action to enforce such stockholders’ subscription, or he must
show that it was impossible to do so.“
CORPSE—b'ee Dead Bodies.
_
CORPUS DELICTI—See Criminal Law, 2453, 2462.
CORROBORATION—See Abduction, 20; Abortion, 25; Bastardy, 838:
Bribery, 1106; Criminal Law, 2457; Divorce, 2795; Perjury, 7478; Rape.
8232; Seduction. 8719 ; Witnesses. 10357.
CORRUPTION OF BLOOD-Sec note 50.
CORRUPTLY—Sec note 51.
W Guilford v. W. U. Tel. Co., 59-332.
61+-324.
N First Nat. Bank v. Gustin, 42-327, 44+
198. See Benson v. Silvey, 59-73. 60+847.
W Rule v. Omega etc. Co., 64-326. 67+-60;

Mctlouey v. Belton O. & G. Co., 97-190,
l06+900.
in Wellner v. Eckstein, 105-444, 468.
ll7+830.
~11 State v. Stein, 48-166. 470, 51+-474.
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Ownership, 2201.
In case of nominal damages, 2202.
Where there are several parties, 2203.
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Two actions tried together, 2205.
Who prevailing party, 2206.
Liability of state, 2207.
Security for costs—Statute, 2208.
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In criminal actions, 2210.
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In actions for services~—Double costs, 2212.
On motions, demurrers, ctc., 2213.
On dismissal, 2214.

On appeal from justice court, 2215.
Impounding money in court to pay costs,
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Time, 2220.
Notice, 2221.

Aﬁidavits as to disbursements, 2222.
Speciﬁcation of objections, 2223.
Appeal to district court, 2224.
Appeal to the supreme court, 2225.
lN SUPREME COURT
A creature of statute, 2226.
No costs to the defeated party, 2227.
Who is the prevailing party, 2228.
Where there are several prevailing parties,
2229.

Real party in interest liable, 2230.
Payment of costs a condition of remittitur,
2231.

Appeal for delay, 2232.
Actions against railroads for killing stock,
2233.

.

Bastardy proceedings, 2234.
Violations of city ordinances, 2235.
Statutory costs when appeal from judg
ment and order, 2236.

2216.

Setting oft‘ costs against judgment, 2237.
Cases in which costs not allowed, 2238.
Disbursements, 2239.
How recovered—Loss by neglect, 2240.

DISBURSEMENTS
On appeal from justice court, 2217.
W-itness fees, 2218.
Miscellaneous disbursements, 2219.

Cross-References
See Executors and Administrators, 3673; Justices of the Peace, 5312.
IN GENERAL

2194. Deﬁnition—()‘osts are certain sums allowed to the prevailing party for
expenses in an action.“2 The costs thus deﬁned by statute are in practice
termed statutory costs.58 As commonly used the term “costs” includes both
statutory costs and disbursements.“ Disbursements are the expenses neces
sarily paid or incurred by the prevailing party.“
2195. Statut0ry—The right to recover costs and disbursements in an action
or judicial proceeding is purely statutory, so that, where no statute allows it.
thev cannot be recovcred.“°

2196. An incident of the judgment—Costs are a mere incident of the judg
ment and go as a matter of course with every judgment in an action of a legal
nature, without special directions and regardless of the regularity or correctness

of the judgment." A judgment is not affected by the taxation of costs until
they are entered in it.”
drews v. Marion, 23-372; Johnson v. Chi.

52 R. L. 1905 § 4337.
68 Van Meter v. Knight, 32-205, 20+142.

etc. Ry., 29-425, 13+673; State v. Canti

M Bayard v. Klinge, 16-249(221); Wool~
sey v. O'Brien, 23-71; Hennepin County

eny, 34-1, 2-H458; Kroshus v. Houston
County, 46-162, 48+770; State v. Tetu,

v. Wright County, 84-267, 87+846; Brown

98—351, 355, 107+953, 108+470.

" McRoberts v. McArthur, 66-74, 68+

v. Fitcher, 91-41, 43, 97+416.
55 Hennepin County

v.

Wright

County,

84-267. 87+846.
M Bayard v. Klinge. 16-249(221); An

770.

-’-8Leyde v. Martin, 16-38(24).
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2197. Legislative control—'l‘he allowance and regulation of costs is a mat
ter properly within the reasonable discretion of the legislature. At the com
mon law no costs were allowed eo nomine, but in actions where the plaintiff
recovered damages, the jury were allowed to include his expenses, though the
defendant, in case he prevailed, had no indemnity for his. At an early day the
matter became a subject of legislative enactment. The chief purpose of the
allowance of costs is compensation or indemnity for expenses incurred in en

forcing a legal, or resisting an illegal, claim, though in some cases the legis
lature is properly inﬂuenced by considerations of public policy. The principle
that governs the allowance of costs does not require that they should be uniform
in all actions, or the same to each of the litigants; and so double or extra costs
are sometimes allowed to plaintitls or defendants, as the case may be, because
deemed proper from the nature and circumstances of certain species of litiga
tion. Of the propriety and justice of such enactments, within reasonable lim
its, the legislature must judge.“

2198. Special proceedings-—The general statutes relating to costs apply only
to ordinary civil actions. N0 costs are allowable in special proceedings unless
expressly authorized by statute. The court has no discretion in the matter.“
2199. Court without jurisdicti0n—It is the general rule that a court has no
authority to award a judgment for costs when it is without jurisdiction of the
subject-matter of the action.“
2200. Stipulations—'l‘he court cannot disregard a stipulation of the parties
as to costs.‘32

2201. Ownership—A judgment for costs and disbursements is the property
of the party recovering it and not of his attorney, subject, however, to the lien
of the latter for his services.“
2202. In case of nominal darnages—'I‘he right to costs does not ordinz-1.ril_vr
depend upon the amount of recovery. A party is entitled to costs though he re

covers only nominal damages.‘“
2203. Where there are several parties-—In an action for tort against
several defendants upon a verdict in favor of some of them but against the
others, those succeeding are entitled to costs. Where several defendants Wlm
appear by the same attorney unite in the same answer and there is one trial as
to all they are entitled jointly to statutory costs and not severally.” Where
several defendants in an action, whether ex contractu or ex dclicto, in good faith
appear by separate attorneys and inlerpose separate defences by separate an
swers, each is entitled, on a recovery in his favor, to a separate bill of costs.”
In actions of an equitable nature our statute provides that “when there are sev
eral defendants, not united in interest, and making separate defences by sepa
rate answers, and plaintiff fails to recover judgment against all, the court mayr
award costs to such of the defendants as have judgment in their favor, or any

of them." "T
5"Johnson v. Chi. etc. Ry., 29-425, 13+
673; Sebimmele v. Chi. etc. Ry., 34-216,

25-4-347; Cameron v. Chi. etc. Ry., 63-384,
654652.
60 Bayard v. Klinge. 16~249(221); An
drews v. Marion, 23-372 (statute since en

acted); Kroshns v. Houston County, 46
162, 4S+770.
61MeGinty v. Warner, 17-41(23).
See
Ross v. Evans, 30-206, 141897; Mcltoberts
v. McArtl1ur. 66—74, 681770.

‘*2 Dorr v. Steichen. 18-26(10); Herrick
v. Butler. 30-156, 14+794.

83 Davis v. Swedish etc. Bank, 78-408.

80+953, 81+2l0.
64 Potter v. Mellon, 36-122. 30t433; Har
ris v. Kerr, 37-537. 35+379; Farmer v.

Crosby, 43-459. 454866; U. S. Ex. Co. v.
Koerncr, 65—540, 68+181.
65 Barry v. Mcﬁrade, 14—286(214).

M Slama v. Chi. etc. Ry., 57—167, 58*
999; Groomes v. Watennan, 59-258, 61+

139.
67 R. L. 1905 § 4342.
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2204. Costs of prior trial—\\~'hen a new trial is ordered, nothing being said
about the costs of the ﬁrst trial, such costs are recoverable by the party who
ultimately succeeds.“ There is neither a statute nor a rule of court requiring
the payment of costs as a condition of granting a new trial on the merits.“
The failure of the plaintiff to pay costs awarded against him in a former action

is ground for a stay of proceedings.’0
2205. Two actions tried together—Actions were brought by different plain
tiffs, husband and wife, against the same defendant, to recover for injuries re-

ceived in the same accident. By consent of all parties the cases were tried to
gether, separate verdicts being rendered. The wife had a verdict. Her costs
and disbursements were taxed, judgment entered and paid. In the other ac
tion the verdict was for the defendant. It was held that the defendant being
the prevailing party in the latter action was entitled to recover ten dollars statu
tory costs. It was also held that the defendant was entitled to recover disburse
ments paid or incurred as fees for witnesses who were subpoenaed and attended
in that action, though it was admitted that the witnesses were as necessary and
material in one case as in the other, and would have been produced and sworn in
both, had there been separate trials.Tl
2206. Who prevailing party—No general rule can be laid down as to who
is the prevailing party."2
2207. Liability of state—'l‘he state is liable for costs and disbursements in
civil actions brought by it,73 but not in actions brought against it,‘H or in crim

inal prosecutions,75 or in tax proceedings."
2208. Security for costs—Statute—Provision is made by statute for secur
ity for costs in certain cases." The remedy for a failure to ﬁle security is a
motion for a stay of proceedings, or for a dismissal. The objection cannot be
raised by answer. The court may allow a non-resident plaintiff to ﬁle security
for costs nunc pro tunc after the action is commenced.78
2209. In equitable actions-In equitable actions the allowance of costs rests
in the discretion of the trial court," but the prevailing party is entitled to re
cover his disbursements as of right.30

2210. In criminal actions-—In all criminal actions, upon conviction of de
fcndant, in addition to the punishment prescribed and as a part of the sentence,
the court may adjudge that defendant shall pay the whole or any part of the dis
bursements of the prosecution.81 This applies only in the district court."
"8 Myers v. Irvine, 4-—553(435); Walker

v. Barron, 6-508(353). See McRoberts v.
McArthur, 66-74, 68+-770.
M Park v. Electric Co., 75-349, 77+988.
‘IO Gerrish v. Pratt, 6—53(14).
"Schu]er v. Mpls. St. Ry., 76-48, 78+
981.

T‘-’ See Barry v. McGrade, 14—286(214);
Dorr v. Stcichen, 18-26(10); Harbo v.

"5 State v. Buckman, 95-272, 104+240,
289; State v. Tetu, 98-351, 107+953, 108+

470.
16 State v. N. W. El. Co., 101-192, 196,
l12+68.
1'' R. L. 1905 §§ 4355, 4356.
19 Henry v. Bruns. 43-295, 45+444.

W R. L. 1905 § 4342; Wallrich v. Hall,

19-3ss(329).

.

Blue Earth
County, 63-238, 65+457;
Schuler v. Mpls. St. Ry., 76-48, 78+881;

80 Van Meter v. Knight, 32-205, 20+142.

(‘rilman v. Maxwell, 79-377, 82+669; Kata
v. Am. B. & '1‘. Co., 86-168, 90+-376; Eber

Polk County, 68-509, 71+687 (statute
cited arguendo); Hennepin County v.
Wright County, 84-267, 87+846 (change

lein v. Randall, 99-528, 109+1133 (cross

bill).
13 State v. Bnekman, 95-272, 104+240,
289.
74 Nat. B. & S. Co. v. Hopkins, 69-119,

104+678. 680, R16. See Bartles Oil Co.
v. Lynch. 124-#994 (state oﬂicer held lia
ble).

81R. L. 1905 § 4352.

of venue);

See Steenerson v.

Mathews v. Lincoln County,

90-348, 351, 97+101 (statute cited argu
endo).

82 State v. Tetu. 98-351. 355. 107+958.
10FH470.
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2211. In actions by relator or petitioner in name of state—1t is provided
by statute that “whenever an action or proceeding is instituted in the name of
the state on the relation or petition of any citizen, such relator or petitioner is
entitled to, and liable for, costs and disbursements in the same cases and to the
same extent as if such action or proceeding had been instituted in his own

name.” 8“ Pursuant to the order directing the issuing of a writ of certiorari to
the probate court, a citation was served upon the adverse party in interest to
show cause why the action of that court should not be reversed. The relator
prevailed. It was held that he was entitled to costs and disbursements against
the adverse party in interest, though the writ was directed only to the probate
court.“
2212. In actions for services—Double costs-Provision is made for double
costs, under certain conditions, in actions for services.“-"

They are recoverable

by an assignee of the person rendering the services.“
2213. On motions, dernurrers, etc.—The statute provides that “costs may
be allowed on motion, demurrer, or appeal from taxation of costs, in the discre
tion of the court or judge, not exceeding ten dollars, and may be absolute, or
directed to abide the event of the action.” “ The costs allowed a party on mo
tion may be included in the costs allowed him upon the entry of judgment."
The allowance of costs to the prevailing party on a motion for a new trial rests
in the discretion of the court and they cannot be recovered unless expressly
allowed."
.
2214. On dismissal—\\'here the court, when plaintiff rests, dismisses the

action upon motion of defendant on the ground that no cause of action has been
established, the judgment is one of dismissal and not upon the merits, and the
defendant is entitled to only ﬁve dollars costs."° But where there is a regular
trial of the cause and ﬁndings of fact and conclusions of law are made, upon
which a judgment of dismissal is entered for the defendant. it is a judgment on
the merits entitling the defendant to ten dollars costs.‘1
2215. On appeal from justice court—If the plaintiff appeals from a judg
ment in his favor and is the successful party in the district court but fails to en
large the judgment the defendant is entitled to costs and disbursements; if on
such an appeal the defendant is the successful party he is of course entitled to
costs and disbursements. If the plaintiff appeals from a judgment against him.
the party who recovers judgment in the district court is entitled to costs and
disbursements without regard to any question as to the reduction of damages.

If the defendant appeals from a judgment in his favor, the party who recovers
judgment in the district court is entitled to costs and disbursements without
regard to any question as to the reduction of damages. If the defendant ap
peals from a judgment against him and succeeds in reducing it one half or
more, he is entitled to costs and disbursements though the unsuccessful party,"
and though he made default in the justice court; 9‘ and if, on such an appeal,
83 R. L. 1905 § 4350.
B4 State v. Probate Ct., 67-61, 69+609,
908.
85 Laws 1907 c. 200.
86 Clifford v. N. P. Ry., 55-150, 56+590.
57 R. L. 1905 § 4346. See Brown v.
Brown, 37-128, 33+546 (on motion to
open default judgment); Olmstead v.
Firth, 64-243, 66+988 (motion to vacate
judgment); Ueland v. Johnson, 77-543,
80-700 (terms imposed on vacating jndg-

v. Grand Rapids etc. 00.. 80-146, 83+
1118.
89 Myers v. Irvine, 4—553(435); Siebert
v. Mainzer, 26-104, 1+824. See Dunnell,
Minn. Pr. § 985.
M Conrad v. Bauldwin, 44-406, 46+850.
See Cameron v. Chi. etc. Ry., 51-153, 53+
199.
91 Winnebago P. Mills v. N. W. etc. Co.,
61-373, 63+1024.
92 R. L. 1905 § 4351; Conrad v. Swanke,

ment held not costs within this statute).

80-438, 83+383.

#8 Wentworth v. Griggs, 24-450;

Horn

M Conrad v. Swanke. 80-438, 83+383.
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he is the successful party he is entitled to costs and disbursements though he
does not reduce the judgment one half; ”* but if the defendant, on such an ap

peal, is the unsuccessful party and does not reduce the judgment one half or
more the plaintiﬁ is entitled to costs and disbursements.” The clerk of the
district court has no authority to review the taxation of costs by a justice of the
peace. Any alleged error in such taxation should be brought to the notice of
the court for correction upon the hearing of the appeal from the judgment.”
2216. Impounding money in court to pay costs—In an action to compel
a redemption from a foreclosure sale by executing a certiﬁcate of redemption.
plaintiff made a tender and subsequently paid into court. under the order of
the court, an amount of money equal to that tendered. He had in the mean
time failed to keep his tender good, and the court, for that reason, found for
the defendant. It was held that the plaintiff was then entitled to withdraw the
money so paid into court, but that the defendant might, by order of the court.
impound sutﬁcient of the money so on deposit to pay his costs.U7
DISBURSEMENTS

2217. On appeal from justice court—The object of the statute " in rela
tion to the allowance of disbursements on appeal from a justice court was
obviously to discourage the bringing of actions in the district court of which a
justice of the peace has concurrent jurisdiction. The intention of the legis
lature has been frustrated by the construction placed upon the statute. It is
held that where the damages claimed exceed the jurisdiction of a justice of the
peace a successful plaintiﬁ is entitled to his costs and disbursements though he
recover ﬁfty dollars or less.”
2218. Witness fees—Where witnesses attend and are sworn, though not
subpoenaed, their fees may be taxed.1 The fees of witnesses in attendance, but
not sworn, are taxable if their attendance was secured under a reasonable be

lief that their testimony would or might be necessary or material? Much must
be left to the integrity of counsel in requesting or compelling the attendance of
witnesses.8 If a party acts in good faith when requesting or compelling the at
tendance of his witnesses, the mere fact that their testimony is immaterial or
inadmissible will not deprive him of the right to tax their fees. Bad faith in
such a case will not be presumed on the taxation of costs before the clerk.‘ If a
cause is set for trial on a particular day and the interval is short and the wit
nesses live at a considerable distance, a party may keep them in attendance.
But if a considerable time is to elapse before the day of trial and the witnesses
live but a short distance from the place of trial a party cannot charge for them
on days when they are not needed.5 An attorney in a cause is not entitled to a
fee for attending as a witness.6 A party to the action is entitled to fees as a
94 Foster v. Hansman, 55-157, 56+-592.

1 Clague \'. Hodgson, 16—329(291).

95 Watson v. Ward, 27-29, 6+407; Closen

2Slama v. Chi. etc. Ry., 57-167, 58+989;

v. Allen. 29-86, 12+146; Flaherty v. Raﬁ'arty, 51-341, 53+644;
Thompson v.
Perch, 78-520, 81+520; Olson v. Rushfeldt,
81-381, 84+124 (the syllabus in this case
is too broad).
-"6 State v. Reckard, 21-47.
"1 Dunn v. Hunt, 76-196, 78-1110.

Schuler v. Mpls. St. Ry., 76-48, 78+881;
Berryhill v. Carney. 76-319, 79+170.
$Mankato L. & S. Co. ,v. Craig, 81-224.
83+983. Sec Barber v. Robinson, 82-112.
84+732.
4Mankato L. & S. Co. v. Craig, 81-224.
834.-983; Merriam v. Johnson, 93-316, 101

W R. L. 1905 § 4340.

308.

See

Merchants’

S.

Bank

v.

St.

W Greenman v. Smith, 20—418(370);
Potter v. Mellen. 36-122, 30+-438; Kim-

Anthony etc. Co., 96-37, 104+713.
“Andrews v. Cressy, 2—67(55).

ball v. Southern Land I. Co.. 57-37, 58+
868. See Turner v. Holleran, 8-451 (401)
(under old statute); Felber v. Southern

0R. L. 1905 § 2718; Barry v. McGrade,
14-286(214).

Minn. Ry., 28-156, 9+635.
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witness only when he appears solely as a witness for other parties.7
of a party’s own witnesses should not be taxed against him.8

The fees

Special provision

is made for the fees of experts.“
2219. Miscellaneous disbursements-—The expense of procuring necessary
documentary evidence is taxable as a general rule.“ The fees of notaries in
taking depositions for use on the trial are taxable.11 The expense of procuring
a copy of the stenographer’s notes for use on a motion for a new trial may be
taxed if a new trial is granted with the costs of the motion."-’ Where there
were three trials in a cause, each resulting in a verdict for the plaintiff, who

had paid the jury fee in each trial. it was held proper to tax all the fees on the
entry of judgment upon the last \erdict.““ The expenses of a sheriff on attach
ment are taxable upon order of the court.“ Plaintiff obtained judgment by
default and levied upon the personal property of the defendant. On motion
of the defendant the judgment was set aside, default opened, and leave given to
answer on condition that such judgment, execution and levy should stand as
security for plaintiff’s claim to abide the event of the action. Subsequently.
on stipulation of parties judgment was authorized to be entered and execution
to be issued anew against defendant. It was held proper on entering the last
judgment to tax the expenses of the sheriff on the ﬁrst execution and in caring
for the property.15

The fees of the sheriff for serving a suhprrna are taxable

though the witness could not be found.“

The expense of serving a summons

cannot be taxed if the service was not made by the sheriff or some other proper

officer.17 When the same persons are defendants in different actions, and incur
a joint expense for documentary evidence necessary for their defence in several
actions, and use the same in such actions, they may charge such expense as a
disbursement in either action, at their election, provided such charge is made

in one action only.“ No fees can be taxed for services not rendered, except
when otherwise expressly provided, and upon entry of judgment or decree no
prospective costs may be taxed except for docketing the same, unless the party

demanding judgment shall require the costs of an execution or transcript of
judgment to be taxed, in which case it may be done.

The legal fees paid for

certiﬁed copies of the depositions of witnesses ﬁled in any clerk’s oﬁice, or any
documents or papers ﬁled or recorded in any public office, necessarily used on
trial of a cause or on the assessment of damages, must be allowed in the taxation
of costs."

The expense of procuring a survey, plat, and abstract of title, has

been held not taxable in a case where they were convenient. but not necessary.20
The expense of procuring depositions has been held taxable. though they were
not used.21
'
TAXATION

2220. Time—Ordinarily costs are taxed before the entry of judgment but this
is not indispensable.

The costs properly constitute a part of the judgment.

7R. L. 1905 § 2718; Barry v. McGrade,

14—286(21-1).
8Trigg v. Larson, ]0—220(175); Payson
v. Everett, 12-216(137).
‘-' R. L. 1905 .5 2711; Le Mere v. McHale,

30-410, 15+6S2; State v. Teipner, 36-535,
32+678; Kelly v. Kelly, 72-19, 22, 74+899;

12 Tu

re Pinuey’s Will, 27-280, 6+-791,

7+14-1; Linne v. Forrestal, 51-249, 53+
547, 633.
114Schultz v. Bower, 66-2-R1. 68+1080.
HB.'1rn1an v. Miller. 23-458.

l-’- M.
16 Id.

Farmer v. Stillwatcr W. Co., 86-59, 90+

17 R. L. 1905 § 410-}.

10; Anderson v. Mpls. ctc. Ry., 103-184,
114+7-14.
1" Andrews v. Cressy, 2—67(55); Barry

18 Barry v. Mcﬂrade, 14-2S6(214).
W R. L. 1905 §§ 2718. 2719.
20 Thompson v. Germania etc. Co., 97-89,

v. Mcﬁrade, 14-2S6(214); Wentworth v.
Griggs, 24-450.
11\Vcnhvnrth v. (lriggs. 21-450.

94. 106+102.
:1 Barber v. Robinson. 82-112, 84+732.
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and, unless they are waived or released by the prevailing party, he is entitled to
have them included in the judgment as of right. A judgment is not perfected
until the costs are inserted,“ and hence the time of appeal does not run against
the defeated party until they are properly taxed and included in the judg
ment.’3 But as respects the lien or validity of a judgment, the omission to in
clude costs, or the insertion therein of costs taxed without notice, is to be treated

as an irregularity merely. A party may enter and docket his judgment so as
to secure a lien without waiting to give notice of taxation of costs, and, upon a
re-taxation, the record may be amended, and, if the costs are reduced. the
amount of such reduction may be indorsed on the execution if previously is
sued.“
2221. Notice-A judgment for costs entered without notice, or upon insuﬁi
(-ient notice, is not void, but merely irregular, and subject to correction on mo
tion.“

‘

2222. Aﬂidavits as to disbursements—It devolves upon the party claiming
costs and disbursements to show, by his statement and affidavit, at least prima
facie, that they are such as he is entitled to have taxed.“ Hence, if a party
claims traveling fees for witnesses, his affidavit should state the place of resi
dence of each witness, and the number of miles they respectively traveled as
such witnesses for the purpose of going from such place of residence to the place
of trial and returning therefrom.27 It should also state the number of days’
attendance of each witness with the dates.28 If witnesses are in attendance but
not sworn an aﬂidavit merely stating that they were “necessary and material”
is not suflicient. There must be an aﬂidavit stating facts which show the neces- '
sity of having them in attendance. This affidavit may be made after objection
is raised.”
2223. Speciﬁcation of objections-—The statute provides that a party ob
jccting to any items presented in the bill of costs and disbursements shall
specify in writing the grounds of objection. and, in case of appeal, these objec
' tions are to be certiﬁed to the court by the clerk. The appeal is to be heard and
determined by the court upon the objections so certiﬁed, “and no other.” The
object of this section is to prevent a party appealing from urging before the
court any gound of objection which the clerk had not been called upon to de
termine. And on appeal to the supreme court a party is limited to the objec
tions thus speciﬁcally taken before the clerk.‘0
2224'. Appeal to district court—Costs and charges to be inserted in a judg
ment are taxed in the ﬁrst instance by the clerk upon two days’ notice. And
an appeal therefrom may be taken to the court within ten days after such tax
ation by the clerk, but not afterwards. Such appeal must be taken by notice
in writing, signed by the appellant, directed to and served upon the adverse
party and the clerk. and must specify the items from which the appeal is taken
When such appeal is taken, either party may bring the same on for determina
22 Fall v. Moore, 45-517, 48+404.
'-'-'¢ Richardson v. Rogers, 37-461, 35+270;
.\-lielke v. Nelson, 81-228, 83+836.

2* Leyde v. Martin, 16-38(24); Richard
son v. Rogers, 37-461, 35+270; Fall v.
Moore, 45-517, 4S+404.

‘-’-'-Jakobsen v. Wigen. 52-6, 531-1016;
Lindholm v. Itasca L. Co., 64-46, 65+931.
26 Andrews v. Cressy, 2—67(55).
IT Merriman v. Bowen, 35-297, 28+921;
Dallemand v. Swensen. 54-32. 554-815
(affidavit held sufficient).

28 Andrews v. Cressy, 2-67(55).

2° Osborne v. Gray, 32-53, 19+81; Berry
hill v. Carney, 76-319, 79+170; Merchants’
S. Bank v. St. Anthony etc. Co., 96-37.
10-H713.

3° R. L. 1905 § 4345; Barry v. McGrade.
14-286(2]4); Davidson v. Lamprey, 17

32(_16); Schuler v. Mpls. St. Ry., 76-48.
78+88l; Barber v. Robinson, 82-112, 84+
732.
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tion before the court on notice. or by an order to show cause. On such appeal
the court will only review the items objected to, and upon the grounds speciﬁed
before the clerk.“

When costs are allowable in the discretion of the court, the

court exercises its discretion in that regard when it aﬁirms, on appeal, the tax
ation of such costs by the clerk.‘2 And where the clerk improperly taxes costs
which are only taxable upon application to the court, the irregularity is cured
by the subsequent atiirmanee of the taxation of the court on appeal.38 In pass
ing upon the propriety of witness fees or other disbursements the court is not
conﬁned to the aﬂidavits presented. but may act upon its own knowledge of the
proceedings.“
2225. Appeal to the supreme court—Ubjection to the taxation of costs by
the clerk cannot be raised for the ti rst time on appeal.“ An appeal does not lie
from an order of the district court made on appeal from the taxation of costs
by the clerk.30 The only way in which such an order can be reviewed in the
supreme court is on appeal from the judgment,37 and it may be so reviewed even
though made after the entry of judgment.~”'° The supreme court will not re
view the action of the trial court on an appeal from the taxation of costs by the
clerk unless the record fully discloses all the evidence upon which the action
of the court was l)ﬂS€( .39
IN SUPREME COURT

2226. A creature of statute—'l‘he authority of the supreme court to award
costs is regulated and limited by statute and it has no equitable or discretionary
power over the subject, other than the statute itself confers.‘0

2227. No costs to the defeated party—The supreme court has no power to
grant costs to the defeated party or to relieve him from the payment of the costs
allowed to the prevailing party. except in the exercise of the discretion which
the statute allows.“
2223. Who is the prevailing party-—\\'hen the supreme court reverses,
overrules, or modiﬁes the judgment or order from which the appeal is taken, the
appellant is the prevailing party and entitled to costs, in the absence of special
circumstances rendering the appeal improper.‘2 Where several plaintiffs or
defendants join in an appeal and the judgment or order is modiﬁed as to some
of the appellants and aﬁirmcd as to the others, the respondent is entitled to costs
and disbursements against those as to whom it is aﬂirmed, and those as to whom
it is modiﬁed are entitled to costs and disbursements against the respohden ."
Where the rights of several parties defendant, as related to the subject of the
31 Rule 38, District Court.

See, prior to

adoption of rule, Andrews v. Cressy, 2

67(55); Davidson v. Lamprey, 17-32(16).
3'2 Turner v. Holleran, 8-451(401).
‘J-1 Barman v. Miller, 23-458.
84 Valerius v. Richard, 57-443, 451, 59+
534.

asst-e § 334.
3° Minn. V. Ry. v. Flynn. 14—552(421);

Felbcr v. Southern Minn. Ry.. 28-156, 9+
635; Closen v. Allen, 29-86, ]2+146; Her
rick v. Butler, 30-156, 14+794.
3" Andrews v. Cressy, 2—67(-55);

Felbcr

v. Southern Minn. Ry., 28-156. 9+-635:
Herrick v. Butler, 30-156, 14+794: Rich
ardson v. Rogers, 37-461, 35+270.
-18 Fall v. Moore, 45-517, 48+404.
-19 Schultz v. Bower, 66-281, 68+-1080:

Gardner v. Leek, 52-522, 54+?-46; Peter

son v. Storm, 96-247, 10~l+894.
worth v. Griggs, 24-450.

See Went

4° Atwater v. Russell, 49-57, 51-+629, 52+

26; Hess v. G. N. Ry., 98-198, 201, 108+
7, 803; State v. Tetu, 98-351, 107+953,
108+470. Sec Kroshus v. Houston County,
46-162. 48+770.
41Atwatcr v. Russell. 49-57, 51+629, 52-?
26.
4'-’ (‘oit v. 1Vaples, 1-134(110); Moody v.
Stephenson, 1-401(289); Sanborn v. Web
ster. 2-323(277); Allen v. Jones, 8+202
(172): Nelson v. Munch. 30-132, 14-+578;
Henry v. Meighen, 46-548, 49+323, 646:
Anderson v. Itasca L. Co., 86-480, 91+12;

Akin v. Lake Superior etc. Mines, 103
204. 212. 114+65-4, 837.
4-" l\'clson \'. Munch, 30-132, 14+57B.
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action, are conflicting, and the judgment is in favor of some and against others.
a defeated party may serve his notice of appeal upon his codefendants as well as
upon the plaintiff, and have the rights of the defendants, as between themselves.
ﬁnally adjudicated in the supreme court. And if the judgment is aﬁirmed, the
respondcnts, whether plaintiffs or defendants, will be deemed prevailing parties
for the purposes of the adjustment of costs.H

2229. Where there are several prevailing parties—Where there are sev
eral prevailing parties each is entitled to statutory costs, except where several
appear by the same attorney or attorneys, in which case but one bill can be al
lowed to all so appearing.“
2230. Real party in interest liable-—Where an attorney in a case was the
real party in interest, it was held proper to tax costs and disbursements against
him personally?“
2231. Payment of costs a condition of remittitur—lt is provided by stat
ute that in all cases, except where it is otherwise ordered by the court, the costs
and disbursements together with the fees and charges of the clerk shall be paid
before any remittitur of the case shall be made and such payment shall be a
condition precedent to any further proceedings in the cause by the adverse or
losing party in the district court.‘7

It is held under this provision that

whether the costs in any given case shall be paid as a condition precedent to re
mitting the case and its further prosecution in the court below, is a question
exclusively for the supreme court. If the case is remitted without costs being
paid, no matter whether it is on the application of the defendant or appellant,
it goes down for further proceedings in accordance with the opinion of the
court, without reference to the question whether the costs have been paid or

not."8
2232. Appeal for delay—In an action for the recovery of money only, the
supreme court may, if of opinion that the appeal was taken for delay merely.
allow the plaintiff, in addition to his costs and disbursements, a sum not exceed

ing three per cent. on the judgment in the district court.“
2233. Actions against railroads for killing stock—The statute authoriz
ing double costs in actions against railroads for the killing of stock is not ap
plicable to costs in the supreme court.M
2234. Bastardy proceedings—There is no statute authorizing the defend
ant to tax costs and disbursements against a county or complaining witness in
bastardy proceedings.51
2235. Violations of city ordinances—Upon appeals in suits for violations
of the ordinances of the city of Minneapolis, though such suits are, under the
charter, brought in the name of the state, and though in some respects quasi
criminal, yet, as the state is only a nominal party, costs are recoverable as in
civil actions between private persons.“
.
2236. Statutory costs when appeal from judgment and order—Where
appeals were taken from certain judgments and also from orders made there

after directing an amendment of the ﬁndings, it was held that the respondent,
being the prevailing party, should be allowed statutory costs only on the appeals
from the orders.53
H Atwater v. Russell, 49-57, 52+26.
45 Menzel v. Tubbs, 51-364, 53+653, 1017.
48 Anderson v. Itasca L. Co., 86-480, 91+
12.

47 R. L. 1905 § 4354.
48 Fonda v. St. P. C. Ry., 72-1, 80+366.
4" R. L. 1905 § 4354; West v. Eureka I.
Co., 40-394, 42+87; Burr v. Crichton, 51

343, 53+645; Maxwell v. Schwartz, 55
414, 57+141; Bardwell v. Brown, 57-140,
58+872.
5° Croft v. Chi. etc. Ry., 72-47, 74+898.

*1 State v. Spencer, 73-101, 75+893.
52 State v. Harris, 50-128, 52-_t387, 531.
53 State etc. Co. v. Adams, 47-399, 50+
360.
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2237. Setting off costs against judgrnent—0n motion the costs of the pre
vailing party may be set off against an equal amount of the adverse party’s re
covery of damages.“
2238. Cases in which costs not allowed—Costs are not a matter of right
but rest in the discretion of the court. They are not allowed if the appeal was
improper under the circumstances. In the following cases the supreme court
withheld costs from the prevailing party: where the amount involved was small
and the prevailing party secured a reversal mainly by having induced the court
to exclude competent evidence ; """ where an order overruling a demurrer was re
versed but admissions were 1nade at the argument showing a liability; ‘'6 where
an order sustaining a demurrer was reversed but there was little merit in the
cause of action set up in the complaint; ‘’ where an order denying a new trial
was affirmed but with directions to the lower court to allow the complaint to be
amended to conform to the facts proved, there having been no application for
leave to amend on the trial although objection to the variance was made by the
defendant ; "’s where there was no substantial error in the judgment ; “' where an
order overruling a demurrer was reversed but it was considered that the de

murrer was unnecessary for the protection of any of defendant's substantial
rightsz"u where the court was of the opinion that the litigation was needless
and would prove fruitless;‘“ where a case was improperly set down for oral
argument in violation of Rule 15 ; "2 where paper book and brief were not ﬁled
three days before the argument as required by Rule 9 ; "3 where the case went off
on an important question of practice not only new but diﬁ‘icult;“‘ where the
only question involved was the right to costs in the court below and each party
improperly proceeded with the appeal instead of applying promptly to have it
dismissed; “"" where the amount involved was less than ten dollars and no im

portant questions were involved ; "“ where the only error in the judgment was
the inclusion of certain triﬂing costs: ‘" where an order was affirmed on grounds
not urged by respondent : “S where the decision went off on a point not clearly
made by the appellant and was probably not considered by the trial court;“
where the appellant failed to call the attention of the trial court to the fact that
the damages assessed by the court were 1nore than authorized by the com
plaint; 7“ where the defeated party was justiﬁed in relying on a former decision

of the court: " where the appeal was on a triﬂing question of pleading : " where.
the court failed to charge the jury as to any of the issues:’8 where there had
-'-4 Doud v. Duluth M. Co., 55-53, 56+-163.
-'-5 Sauer \'. Flynt, 61-109, 63+252.
~‘-6 Marine Nat. Bank v. Humphreys, 62
111, 6-H148; Vaule v. Steenerson, 63-110,
65+257.
-51 Plano Mfg. (10. v. Hallberg, 61-528,
67H-1114.

87+940; Jenkinson v. Koester. 86-155, 90+
382.
"ii Lelrigh C. 8; I. Co. v. Seallen, 61-63.
63+245; Flanagan V. St. Paul, 65-347.
68+47.

1" State v. Probate Ct., 28-381, 10+209.

~'-9 Coit \-. Waples, 1-134(110).

'15 Thomas V. Craig, 60-501, 62+1133.
'16 Dunn v. Barton, 40-415, 42+289; Nally
v. Maley. 62-372, 64-+927; Danahey v.

"0 Topping v. (flay, 62-3, 63+1038; Nat.

Pagett. 74-20, 76+949.

-‘>8 Adams \'. Castle. 64-505, 67+637.

L. & T. Co. v. (1iﬂ’ord, 90-358, 96+919.
Ill Nally v. Maley, 62-372, 64+927.

61' Berryhill v. Carney, 76-319, 79+170.

0“ Bergh v. ‘Warner, 47-250, 50+77; Dux

"-2 Vaule v. Steenerson, 63-110, 65+257;
lliCkCl‘m;lIl \'. St. Paul. 72-332, 751‘-591;
ltamgreu \'. .\IcDermott. 73-368, 761-47;
Olson \'. Hanson, 74-337, 77+231; Larson

bury v. Shnnahan, 84-353. 87+944.

v. Duklcth, 74-402, 77+220; Thompson \'.

7‘-’ (‘ordill v. Minn. E]. Co., 89-442, 9:'>~
306.
13 Greengard r. Burton, 88-252, 92+931.

l-‘crch, 78-520, 81+520; Ford v. Berg, 79
464, 82+1118; Taylor v. St. P. C. Ry., 80
331, SIKL189; Powell v. Luders, 84-372.

0" Jones v. Chi. etc. Ry., 80-488, 834446.
10 (‘ampbell v. Locb, 72-76, 74+1024.
71 State v. Nelson, 41-25, 42+-548.
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been a miscarriage of justice; " where the appeal was brought to settle a ques
tion of practice."
2239. Disbursements-—Where a bill of exceptions or case is prepared for
and used on a motion for a new trial which is granted, with costs of motion, the

expense of preparing the same is not taxable as a disbursement in the supreme
court on an appeal from the order granting the new trial.

But where a bill of

exceptions or case is prepared exclusively for use on appeal, and is in fact so
used, the expenses incurred may be taxed in the supreme court." The appel
lant, if the prevailing party, is entitled to tax disbursements for certifying and
printing such matter as is reasonably necessary to present his assignment of er
rors,-though he does not prevail upon all of them.77 He may tax such reason
able sum as he may have paid to a surety company for an appeal bond.”3
Where a party requests the court to be allowed to use the paper book of the
adverse party for the purposes of his appeal, the court may require him, as a
condition to its use, to pay a just proportion of the cost of preparing it. There
is no statute providing for a division of the expense in such a case, and unless

the court imposes the condition, a part of the expense cannot be taxed." Where
matter that is irrelevant to any issue involved in the appeal is brought into the
record, the appellant, though the prevailing party, will not be allowed to re
cover his disbursements for printing such matter.80 In one case the court said.
“the practice of including in the paper book a crude and undigested mass of ir
relevant and immaterial matter has become so common in this day of stenOg
raphers and typewriters as to become a positive abuse, which adds greatly to the
labors of this court ; and we will not hesitate, whenever the subject is called to
our attention to disallow any disbursements for the printing of all such un
necessary matter.” "‘ Objection that an excessive price was paid for printing
the paper book will not be considered in the absence of an aﬁidavit."2 Dis
bursements will not be -allowed for the printing of papers not required by stat
ute or rule of court.

As to the amount of matter that may be introduced into

the briefs no hard and fast rule can be laid down. Wide latitute must neces
sarily be given counsel in the presentation of their cases but the unsuccessful
party should not be charged with the cost of printing long duplicate argu
ments.88 Unless papers are printed as required by rule of court the cost ot
preparing them cannot be recovered.“ Disbursements for certain “blue prints”
have been disallowed.“ When several cases, involving precisely the same ques
tion, are briefed and argued together as one and by the same counsel, on records
ditfering merely in names, dates, and amounts, counsel for appellant is bound
to ask the court to dispense with a paper book in each case, and costs will be

allowed appellant for only one.“6 If a brief contains improper reﬂections on
the trial court it will be stricken from the ﬁles and no disbursements for print
ing the same be allowed in the taxation of costs.87
‘H Grimes v. Fall, 81-225, 83+835

526; Henry v. Meighen, 46-548, 49+32‘l.

'15 Merchants’

646; Winston v. Hart, 65-439, 681-72.

S. Bank v.

St.

Anthony

etc. Co.. 96—37, l04+713.
76 In re Pinney, 27-290. 6|79l, 7+144;
Linne v. Forrestal, 51-249, 53+547, 653;
\Vad]eigh v. Duluth St. Ry., 92-415, 100+

104, 362.
11 Curry v. Sandusky F. Co., 88-485, 93+
896.

78 R. L. 1905 § 4528; Wad'eigh v. Duluth
St. Ry., 92-415, 1001-104, 362.

B1Henry v.

Meighen,

46-548. 494-323,

646; Winston v. Hart, 65-439. 68+72.
52 Ilefferen v. N. P. Ry., 45—471, 48+1,
526.

"3 Hart v. Marshall, 4—552(434).
84 Cooper v. Stinson, 5—522(416).
"5 (3urr_v v. Sandusky F‘. Co., 88—485, 93+

896.
M Fitzgerald v. Hennepin ()0. etc. Assn.,

" Hess v. G. N. Ry., 98-198, 108+7, 803.

56-424, 57+1066, 59+191.

80 Hefferen v. N. P. Ry., 45—471. 484-1,

Co. v. Alcox, 88-4, 92+464.
‘'7 Wood v. Chi. etc. Ry., 66-49, 68l462.
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2240. How recovered—-Loss by neglect—Costs are recoverable only in the
manner prescribed by the rules of the supreme court. If a party neglects to
have them taxed and inserted in the judgment. the adverse party may cause
judgment to be entered without providing for them, and the right to them is
lost.”
'
COTENANCY—See Joint Tenancy: Tenancy in Common.
COTTOLENE—Sce Food, 3779.

COULEES—See Waters, 10153, 10160.
COUNSEL FEES—See Appeal and Error, 413 ; Attorney and Client, 699 :
Damages, 2523; Evidence, 3465; Receivers, 8262.

COUNT—See Pleading, 7527.

“K Osborne v. Paulson, 37-46, 33+l2.

COUNTIES
IN GENERAL

POWERS AND LIABILITIES

Nature, 2241.

Powers limited, 2281.

Control of legislature, 2242.

Powers as to realty, 2282.
Implied power as to taxes, 2283.
Issuance of bonds——Popular vote, 2284.

ORGA NIZATION

Limit of indebtedness, 2285.

What constitutes, 2243.
Disorganimtion, 2244.
De facto counties, 2245.
Unorganized county—Indebtedness, 2246.
Statutes—Eﬂ'ect of revision of 1905, 2247.

Liability for torts, 2286.
Liability for acts of oﬂicers—Batiﬁcation,
2287.

Ultra vires contracts, 2288.
Contracts held unauthorized, 2289.

Contract
CHANGE OF BOUNDARIES—NEW
COUNTIES
Legislative power, 2248.
Contiguous territory, 2249.
Petition, 2250.
Submission of proposition, 2251.
Beginning of new county, 2252.
Effect on indebtedness, 2253.
COUNTY SEAT
Oﬁices at, 2254.

REMOVAL OF COUNTY SEAT
Historical statement —- Constitutional pro
visions, 2255.
Petition, 2256.
Notice of petition, 2257.
Duties of auditor, 2258.

for county printing—Construc

tion, 2290.

Liability on lost orders, 2291.
County held liable—Miscellaneous cases,
2292.

County held not liable—M.iscellaneous cases,
2293.
PRESENTATION AND ALLOWANCE
OF CLAIMS
Claims to be itemized and veriﬁed, 2294.
Allowance—I<‘inality, 2295.
Appeal from disallowance of claim, 2296.
Appeal from allowance of claim, 2297.
Practice on appeal in district court, 2298.
Appeal to supreme court, 2299.
ACTIONS
County may sue and be sued, 2300.
By taxpayers, 2301.

Duties of county board, 2259.

Pleading, 2302.

Notice of meeting of board, 2260.
Requisite vote for change, 2261.
Limitation of elections, 2262.

Judgmeuts—Payment, 2303.

OFFICERS

COUNTY ASSESSOR
Appointment under special acts, 2304.

Election, 2263.
COUNTY ATTORNEY

COUNTY BOARD
Election, 2264.
A continuing body, 2265.
Vacancy, 2266.

Eligibility, 2305.
Compensation, 2306.
Duti, 2307.
Special counsel, 2308.

Commissioner districts —— Re-districting,
2267.

General powers, 2268.
Powers limited, 2269.
Must act as a body, 2270.

Acting through agents, 2271.
Issuance of bonds, 2272.

Filling vacancies in county oﬂices, 2273.
Ratiﬁcation of unauthorized contracts, 2274.
Majority vote requisite, 2275.
Presumption in favor of board, 2276.
Liability of commissioners, 2277.
Sessions—Adjournment, 2278.
County auditor clerk of board, 2279.

Motives of board—Judicial investigation,
2280.

COUNTY AUDITOR
Bonds, 2309.
Salary, 2310.
Sea], 2311.
Accounts, 2312.

Issuance of warrant-—-Action, 2313.
Deputy, 2314.
COUNTY SURVEYOR
Nature of oﬂice, 2315.

Compensation, 2316.
Volunteer services, 2317.

Turning over records, 2318.
Rules for surveys, 2319.
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COUNTIES
(‘OUNTY TREASURER

Eligibility—Resignati0n, 2320.

Liability independent of bond, 2325.
Effect of payment to treasurer—Evidence,
2326.

Failure to qualify, 2321.

Bond, 2327.

Compensation, 2322.
General duties, 2323.
Delivery of funds to successor, 2324.

Bond under R. L. 1905 § 2429, 2328.
Bond of deputy, 2329.
Actions, 2330.

Cross-References

See Bridges; Roads; Taxation, 9124.
IN GENERAL

2241. Nature-Counties are involuntary political corporations organized as
subdivisions of the state for governmental purposes.” They are the agencies
through which the functions of government are, to a certain extent, exercised
within their territorial limits.”0

They are public corporations.“

They are

not strictly municipal corporations. but they are so1netimes classed as such."
They are often incorrectly characterized as quasi corporations.‘8

22%. Control of legislature-—Within constitutional limitations the control
of the legislature over counties is absolute.‘M It may compel a county to pay
an obligation which is not legally binding, but which it ought in equity to pay.“
It cannot divert county money or property to private purposes.“ The property
of a county is as free from legislative conﬁscation as the property of an individ
ual."
ORGANIZATION

2243. What constitutes-—'1‘here is a distinction between an organized and
an established county. An established county is a territorial subdivision of the
state set apart by the legislature for future organization as a county. An
organized county is one which has been invested with the corporate powers of
a county.‘"‘ By Sp. Laws 1858 c. 64 Toombs county was not only established.
but organized.” The legislature may give established counties such otﬁcers as
it pleases. It may attach such a county to an organized county and extend the
jurisdiction of the probate court of the latter over the former.1
2244. Disorganization—Sp. Laws 1876 c. 208, disorganizing Cass county
and attaching it to (‘row Wing county, was constitutional.2
89 R. L. 1905 § 409; Guilder v. Dayton,

22-366; State v. McFadden, 23-40; Hen
derson v. Sibley County, 2S—515, 520. 11+
91; State v. Foley, 30-350, 356, 15+375;
Dosdall v. Olmsted County, 30-96, 14+4-58;
Dowlan v. Sibley County, 36-430, 3l+517;
Gaare v. Clay County, 90-530. 97+422;
State v. Olson, 107-136, 119+799.
‘*0 Guilder v. Dayton, 22-366.

"1 McDougul v. Hennepin County. 4-184
(130).
92 Dowlan v. Sibley County. 36-430, 31+
517.
93 Williams v. Lash, 8-496(4-H); Good
now v. Ramsey County, 11-31(12); Gran

nis v. Blue Earth County. 81-55, 83+495;
State v. Smith, 84-295, 87+775. and cases

supra.
9* Guilder v. Dayton, 22-366, 371; State
v. Mel<‘addcn, 23-40: State v. Falk. 89

269. 273, 94+879.

‘-1-"Coles \*. \‘\'nshington County, 35-124.
27+497;

Fuller v. Morrison County, 36

309, mu 824; State v. Bruce, 50-491, 52+
970; State v. Gunn, 92-436, 100+97.
90 State \'. Foley, 30-350. 15+375; Ger

kcn v. Sibley County, 39-433, 40+508;
State v. Bruce. 50-491. 52+970.

97 State v. Foley. 30-350, 15+375.
W State \'. McFadden. 23-40; State v.
\‘\'ilcox. 24-143; State v. Parker. 25-215;
Smith v. Anderson, 33-25, 21+-841; State
v. llonerud. 66-32. 68+323; State v. Crow

Wing County, 66-519. 68+767, 69+925. 73+
631; First Nat. Bank v. Beltrami County,.
T7-43. 79+5.‘)1; Iiankcy \'. Bowrnan, 82
328. 333. 84+1002.
"9 Thomas v. Hanson. 59-274. 61+135.
‘State \'. Wilcox. 24-143.
‘-‘State v. MeFmldcn. 23-40; State v.

(‘row Wing County. 66-519, 68+767.
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2245. De facto counties—Ai'ter the governor’s proclamation of the estab
lishment of a county it is a de faeto county. The legality of a de facto county
cannot be questioned collaterally.8
2246. Unorganized county—Indebtedness—An organized county has no
power to create an indebtedness against an unorganized county, attached to it

for judicial and other purposes, which will bind the latter when it becomes or
ganized.‘

2247. Statutes-—Effect of revision of 1905—The provision of R. L. 1905
§ 380, and the following sections, relating to the creation and organization of
new counties, are a continuation of previously existing statutes upon the sub
ject, and not new, and independent enactments.“
CHANGE OF BOUNDAR1ES—NEW COUNTIES

2248. Legislative power—-Since the adoption of the constitutional amend
ment of 1881 it is unnecessary to submit a law for the creation of a new county,
or for the changing of county lines, to the electors of the counties affected.
The provisions of section 1 of article 11 of the constitution in this regard were
repealed by the amendment of 1881.8 Except as limited by the constitution,
the power of the legislature over the subject is absolute.1

2249. Contiguous territory—A new county must be formed by contiguous
territory and leave the remaining part of the old county, out of which it is
carved, a contiguous territory.8
2250. Petiti0n—A withdrawal of a signature by letter has been held suffi
cient.

A ﬁnding that the requisite number of electors signed a petition has

been held not justiﬁed by the evidence.9 Under Laws 1893 c. 143 an elector
might sign two or more non-competing petitions.1° The petition need not
show the number of votes cast at the last preceding election.11
2251. Submission of propositi0n—Prior to R. L. 1905 § 382, more than
one proposition might be submitted to the electors at the same election under

certain conditions.12 An improper separation of ballots has been held not
fatal to an election.“
2252. Beginning of new county-—'l‘he life of a new county dates from the
governor’s proclamation of its establishment except for judicial purposes.14
2253. Effect on indebtedness—Where a municipal corporation is divided,
statutory provisions for apportioning the indebtedness of the old and new dis
tricts involve questions purely of legislative policy, and, if not in violation of
any constitutional right, are in all respects ﬁnal. Under the provisions of
Laws 1893 c. 143. providing for the division of counties and the organization
of new ones, the liability for the county buildings is to be exclusively assumed
BState v. Honerud, 66-32. 68+323; State

v. Crow Wing County, 66-519, 529, 68+
767, 69+925, 73+631; State v. Dist. Cl:.,
90-118, 95+-591; Barnard v. Polk County,
98-289, 108+294.

4First Nat. Bank v. Beltrami County,
77-43, 79+591; First Nat. Bank v. Becker
County, 81-95, 83+468.

9 State v. Crow Wing County, 66-519, 68+
767, 69+-925, 73+631.
10 State v. Red Lake County, 67—352,
69+1083.
11 State v. Crow Wing County, 66-519,
694-767. 69+92-3, 73+ﬁ!11.

12 State v. Pioneer Press Co., 66-536, 68+
769: State v. Red Lake County, 67-352,

5 State v. McDonald, 101-349, 112+278.

694-1083;

6State v. Crow Wing County, 66-519.

202, 71+933;
226; State v.
13 State v.
R. L. 1905 §

68+767. 69+925. 73+631; State v. Pioneer

Press Co., 66—536. 68+769.
'IState v. McFadden. 23-40; State v.
Falk, 89-269, 273, 94+879.
8Duckstad v. Polk County, 69-202, 71+
933.
—32

Duckstad v. Polk County, 69

State v. Larson, 89—123, 94+
Falk, 89-269, 94+879.
Falk, 89-269, 94+879. See
395.

_ H R. L. 1905 § 387; Meehan v. Zeb, 77

63, 79+655; sum v. Dist. 0:, 90-118, 95+
591.
-
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by the parent county; the value of the same, to be ascertained under statutory
provisions provided therefor, is to be deducted from the indebtedness appor
tioned between the counties so divided. Upon the division of the county in
such cases the bonded and ﬂoating indebtedness of the old county (excluding
the value of the county buildings) is to be apportioned upon the assessed valua
tion of the property in the two municipalities, whereupon it becomes the
duty of the commissioners of the new county to provide by levy and taxation the
necessary funds to pay its proportion of the same as it becomes due.“ Where
the attempt to create a new county out of a portion of the territory of an exist
ing county results in the organization of a de facto corporation, which is subse
quently dissolved in proceedings brought for that purpose, the original county
is not liable for debts contracted by the de facto corporation during its exist
ence. 'l‘he old county is not the successor of the de facto county, nor does it,
by such dissolution, receive territory or property from the de facto corporation,
which carries with it the obligation to pay the debts.“
COUNTY SEAT

2254. Offices at—Most of the county otiicers are required to keep their of
ﬁces at the county seat and they may be compelled to do so by mandamus at the
instance of a private citizen." 'l‘he fact that a clerk of court did not keep his
oilice at the county seat has been held not to invalidate the publication of a sum
mons upon an aﬂidavit ﬁled with him.“ The county board is required to pro
vide suitable oflicers for certain oﬂicers at the county seat."
REMOVAL OF COUNTY SEAT

2255. Historical statement—Constitutional provisions—Prior to the
amendment of the constitution in 1881 2° laws for the removal of county seats
were required to be submitted to the electors of the county for their approval,21
but the legislature might locate a county seat in the ﬁrst instance without such
submission.22 By the adoption of the amendment of 1881 section 1 of ar
ticle 11 of the constitution, so far as it relates to the removal of county seats,
was abrogated.“ The effect of the amendment was to require all laws relating
to the change of county seats to be general and uniform throughout the state.
Laws 1885 c. 272 was an attempt to provide such a general law, but it was held

unconstitutional because special and not uniform throughout the state.“

To

remedy the defects of the act, Laws 1889 c. 174 was enacted, and was held con

stitutional.25 The act of 1889 is the basis of our present statute.
'
2256. Petition-Where one suﬁieient petition has been presented no com
peting petition can be received or acted upon until an election has been held on
the ﬁrst petition, and until the expiration of ﬁve years thereafter, or until it
has been withdrawn without an election.26 In determining the requisite num
ber of signers the number voting at the last general election is to be ascertained
from the poll lists, and women voting for school oﬁicers are to be excluded from
15 State v. Demann, 83-331, 86+352.

16 Barnard v. Polk County, 98-289, 108+
294;

Beltrami

County

v.

20 Const. art. 4 § 33.

21 Const. art. 11 § 1; Roos v. State, 6

C'earwater

42S(29l); Taylor v. Taylor, 10-107(81)‘;

County, 109-474, 124+372(statutory remerly to enforce liability by mandamus ex~

Bayard v. Klinge, 16-249(221); Everett
v. Smith, 22-53.

elusive).

11 R. L. 1905 § 602; State v. Weld, 39426, 401561.
18 Crombie v. Little, 47-581, 50+823.
W R. L. 1905 § 430; Rogers v. Le Sueur

County, 57-434, 438, 59+488.

‘-"-’Jewell v. Weed, 18—272(247).

23 Nicho's v.

Walter,

37-264,

33+800;

Todd v. Rustad. 43-500, 461-73.
24 Nichols v. Walter, 37-264, 33+800.
'-’-'~ Todd v. Rustad, 43-500, 464-73.

1'“ Streissguth v. Geib, 67-360, 69+1097.
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the computation.27 A signer may withdraw his name any time before the
county board completés its examination of the petition, but such withdrawal
does not affect the duties of the county auditor in the premises. The with
drawal must be made by a demand on the county board at a session called to
consider the petition and not on the auditor.28 Where a demand for with
drawal was made by an attorney, and before action by the board the demand
was withdrawn and the power of attorney revoked, it was held that the board
could not strike the name from the petition.“ The affidavits attached to the
petition need not state that the afﬁants are signers of the petition.80 After a
petition has been ﬁled with the county auditor, the county board alone has ju
risdiction to determine whether the petition has been lost and the proceedings
withdrawn and abandoned. Such a petition having been ﬁled, the county
auditor is required by statute to issue the proper notice for a meeting of the
board, and cannot be enjoined from so doing by reason of the fact that the
petition had been taken from his office, and could not be found. The ﬁling of
a second petition for the same purpose does not confer jurisdiction upon the
boardto consider it until it shall have been determined by that body that the
petition had been lost, or that the proceedings under the ﬁrst one had been
withdrawn and abandoned.81
2257. Notice of petition—Publication of a notice of intention to circulate
a petition for a change need be made in only one newspaper.82

- 2258. Duties of auditor-—The duty of the auditor to proceed with a petition
is unaffected by the withdrawal of signers.83 The statute makes it the duty
of the auditor under certain conditions to make his order ﬁxing the time of a
special election.“

2259. Duties of county b0ard—The duties of the county board in passing
on the sufficiency of the petition are prescribed by statute.“ If it errs in strik
ing names from the petition its error does not affect the duty of the auditor to
call an election, or the validity of the election if sufﬁeient names remain. Its
determination in this regard is conclusive, at least in the absence of fraud."
The determination of the sufﬁciency of the notice by the board is not an act in
volving an exercise of judicial discretion. Where the proceedings are regular
and the notice and proof of publication and posting are sufficient, which may
be determined by an inspection of the record, it is the duty of the board to pro
ceed and act upon the petition.“ If the action of the board is illegal, fresh
proceedings may be initiated by the auditor within a reasonable time on the
original petition, if it is sufficient.38 No valid certiﬁcate by the board of county
commissioners to the effect that a proper petition has been ﬁled can be issued

by the board until after a hearing duly had, pursuant to the notice required by
R. L. 1905 § 396."
2'1 Slingerland v. Norton, 59-351, 614-322;
Smith v. Renville County, 64-16. 65+956.
ZR Slingerland v. Norton, 59-351, 61+
322; State v. Geib, 66-266, 68+1081;

85 R. L. 1905 § 398. Statute cited: Smith
v. Renville County, 64-16, 19, 65+956;
State v. Geib, 66-266, 269, 68+1081;

Tucker v. Lincoln County, 90-406, 97+103.

Streissg-nth v. Geib, 67-360, 69 +1097 ;
Tucker v. Lincoln County, 90-406, 97+103;

zvsmm v. (Mb, 66-266, 68+1081.
8° Foss v. Roseau County, 93-238, 101+71.

Gile v. Stegner, 92-429, 100+101; Foss V.
Roseau County, 93-238, 101+-71; Evenson

31 Fivenson v. O'Brien, 106-125, 1]8+364.

v. O’Bricn, 106-125, 118+364.

31' R. L. 1905 § 397; Foss v. Roseau
Countv, 93-238, 101+71.
B3 Slingerland v. Norton, 59-351, 6l+322.
84 R. L. 1905 § 399; Tucker v. Lincoln

County, 90-406, 412, 97+103;
Stegner, 92-429, 433, 100+101.

Gile

v.

8° Currie v. Paulson, 43-411, 45+854.
3" State v. Scott County, 43-322, 45+614;
Tucker v. Lincoln County. 90-406. 97+103.

88 Gile v. Stegner, 92-429, 1O0t101.
" Kaufer v. Ford, 100-49, 110+364.
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2260. Notice of meeting of b0ard—The statute provides for a notice of the
meeting of the county board to pass on the sutliciency of the petition.40 Pub
lication and posting of the notice are jurisdictional, except as provided by stat
ute.“ Notice of a meeting to be held on May 27 published on May 15 and
May 22 has been held insutiicient.‘2 The ﬁling of a sufficient aiﬁdavit of due
posting of the notice is jurisdictional and the failure to ﬁle cannot be cured by
filing subsequent to the election. Notice must be posted in an incorporated
village within a town.“
2261. Requisite vote for change—To carry an election for a change ﬁfty
ﬁve per cent. of all the votes cast is necessary. In counting the vote all the bal
lots cast, whether intelligible or not, must be considered.“

2262. Limitation of elections--When an election has been had another
cannot be had for ﬁve years," unless the ﬁrst is declared void.“
OFFICERS

2263. Election—Section 4 of article 11 of the constitution requires county
otlicers ordinarily to be elected by the people, and the legislature cannot pro
vide for passing by a general election, and allowing appointed officers to hold
over to the next succeeding election, unless there is some substantial reason
therefor. When a sparsely-settled unorganized county is ﬁrst organized, there
may be such a reason in the fact that it will take nearly all of that time to or
ganize the county government and get it into fair working order.‘1
COUNTY BOARD

2264. Election—Under the provisions of G. S. 1894 § 661, an entire new
board of county commissioners must be elected at the first election held after a
county is redistricted, and the number of its commissioner districts increased
from three to ﬁve."3 The effect of a repeal of a special law, under which com
missioners were elected in Aitkin county, has been determined.“
2265. A continuing body—The county board of Hennepin county is a con
tinuing body, and its existence is not affected by the election of new members,
and the election of a chairman and vice-chairman at the ﬁrst session in each
year.“0

2266. Vacancy—A county board is not authorized to fill a vacancy in the
board.“ The repeal of a special law, under which commissioners were elected
in Aitkin county, has been held not to create a vacancy.52
2267. Commissioner diSt1'iCtSv—IRC-diStl'iCtiI‘lg—Tl18 board may re-district
a county after learning informally of the result of a federal census. The effect
of a re-districting is prospective and does not deprive of oiﬁce a commissioner

already elected.“3
2268. General powers—-The general powers of the county board are pre
scribed by statute.M It has general supervision and control of the affairs of
4° R. L. 1905 § 397.
41 State v. Scott County, 42-284. 44+64;
Id., 43-322, 454614; State v. Butler, 81103. 83+483. See R. L. 1905 § 407.
42 State v. Scott County, 43-322, 45+6l4.
41* Tucker v. Lincoln County, 90-406, 97+

103.
44 R. L. 1905 § 403; Smith v. Renville
County, 64-16, 65+956.
45 R. L. 1905 § 404; Smith v. Renville
County, 64-16, 19. 6-5+9-56; Streissguth v.
Geib, 67-360, 361, 69+1097.

Mﬁile v. Stegner_ 92-429, 100+101.
41 Spencer v. Griffith. 74-55, 76+1018.
48 State v. Wilder, 75-5-27, 78+83; State
v. Marr, 65-243, 68+8.
49 State v. Marr, 65-243, 68+8.
5° Manley v. Scott, 108-142, 121+628.

51 Swerlback v. Olson, 107-420, 120+-753.
52 State v. Mart, 65-243, 68+8. See R. L.
1905 § 426.
-‘>3 Norwood v. Holden, 45-313, 47+97L
See R. L. 1905 § 420.
M R. L. 1905 § 434.
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the county."5 '1‘he county acts through the board.56 For the transaction of
county business it is practically the county itself."7 It has power to make nec
essary repairs in county buildings, regardless of the statutory debt lirnitations."
It has power to enter into a contract for the employment of such agents as may
be necessary to oversee, superintend, and inspect work upon the highways of
the county for which it has appropriated county money.“ It is required to
provide a suitable courthouse and jail, and is authorized under certain condi
tions to borrow money for that purpose.“ In certain counties it has power to
employ a morgue keeper and to enter into a contract with him to perform the
services required for a period of one year, during which time he may only be
discharged for causes which will justify the county in refusing to carry out the
contract. The board may, on the last day of the year, employ a morgue keeper
for a period of one year therefrom, regardless of the fact that two new mem
bers of the board, who were elected at the November election preceding, will
qualify and enter upon their duties soon after the ﬁrst of the year. Such con
tract, being reasonable and not contrary to public policy, cannot legally be re
scinded without cause after such new members have qualiﬁed.61
2269. Powers limited—The powers of the board are purely statutory.
They are such as are expressly granted, and such as may be fairly implied as
necessary to the exercise of those expressly granted.“2
2270. Must act as a body--The chairman has no authority to enter into
any contracts for the county except as authorized by the board.63 The unau
thorized act of a single member may be ratiﬁed by the board.“ Au acceptance
of a bridge by a committee of the board on bridges has been held su[‘ﬁcient.“5
Evidence held to show that certain work on the courthouse and city hall at
St. Paul was authorized by the joint committee in charge.“8 An appeal cannot
be taken from a judgment against the board involving its official powers and
duties by individual members.67
2271. Acting through agents —The county board is authorized to employ
such agents as may be reasonably necessary to carry into eifcct its powers. It
may negotiate county bonds through an agent."

'

2272. Issuance of bonds—' ‘he board has no implied power to issue bonds
for a courthouse or other purpose." Under the statutes of 1857 it could issue
bonds for the erection or repair of county buildings."° Whenever a courthouse
is destroyed by fire or other cause the county board is authorized, under Laws
55 Grannis v. Blue Earth County, 81-55,
57, 83+495; Cushman v. Carver County,

19—295(252).
56 R. L. 1905 § 411; Rogers v. Le Sueur
County, 57-434, 438, 59-+488.
51 Cushman v. Carver County, 19-2 95

(252).
-'18 Upton v. Strommer, 101-97, 111+956.
59 Armstrong v. St. Louis County, 103-1,
1141-89.

60 Wall v. St. Louis County, 105-403,
117+611.

"R. L. 1905 § 435; Manley v. Scott,
108-142, 121+628.
“2 Chaska Company v. Carver County, 6
204(130); Goodnow v. Ramsey County,
11-31(12); Mitchell v. St. Louis County,
24-459; Henderson v. Sibley County, 28
515, 519, 11+91; Libby v. Anoka County,
38-448, 38+205; Bazille v. Ramsey County,
71-198, 73+845;

Grannis v.

Blue Earth

County, 81-55, 83-+495;

State v.

Smith,

84-295. 87+775; Schieber v. Von Arx, 87
298, 92+3.
63 Gardner v. Dakota County, 21-33.
M Schmidt v. Stearns County, 34—.112,
24+358.
65 Evans v. Stanton, 23-368.
6“ Weber v. Ramsey County, 93-320, 101+
296.

‘*1 State v. Johnson, 98-17, 107+404.
68 Cushman v. Carver County, 19-295
(252); Armstrong v. St. Louis County,
103-1, 114+89.
6' Goodnow v. Ramsey County. 11-31
(12); Rogers v. LeSueur County, 57-434,
59+488.
‘'0 Chaska Company v. Carver County, 6

204(130); Nininger v. Carver County, 10
133(106); Cushman v. Carver County, 19
295(252).
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1905 c. 175, to issue bonds to a certain amount for the construction of a new
courthouse.71

2273. Filling vacancies in county oﬂices—'1‘he board is authorized by stat
ute to ﬁll vacancies in various county ollices.72 It cannot remove incumbents
of such ofﬁces; its authority is limited to ﬁlling an office after it has been va
cated by proper judicial proceedings, or by act of the incumbent."
2274. Ratiﬁcation of unauthorized contracts—The unauthorized employ
ment of counsel by a sheriff can only be ratiﬁed by the official action of the
county board.H The unauthorized action of a single member of the board may
be ratiﬁed by the board.75

2275. Majority vote requisite—A majority vote is essential to all acts of
the board, except adjournment.“’
2276. Presumption in favor of board—The general presumptious in favor
of the acts of public oiiicers apply to the county board.71
2277. Liability of commissioners-—Commissioners have been held not in
dividually liable on an unauthorized oﬁ'er of award for the ﬁnding of a missing
man.75

2278. Sessions—Adjournment—A session need not be continuous from day
The board may adjourn a session to a date more than six days from its
commencement." But an adjournment cannot extend beyond the time ﬁxed by
law for the next s,ession.‘§0 The statute provides for an annual meeting in Jan
to day.

uary.81

2279. County auditor clerk of board—The county auditor is the clerk of
the board and is generally the proper person to whom to deliver papers to be
submitted to it for action.82

2280. Motives of board-Judicial investigation—As a general rule the
motives of the members of the board cannot be the subject of judicial inquiry
for the purpose of impeaching their official acts.sa
POWERS AND LIABILITIES

2281. Powers limited—Counlies have only such powers as are expressly
granted by statute or are fairly implied as necessary to the exercise of the
powers so granted.“
ex ressio unius est exclusio
is a Ppli
.
. The maxim
.
. . alterius
.
cable."5 lts implied powers mclude such as are necessanly incident to those
speciﬁed, or are essential to the purposes and objects of its corporate existence."
2282. Powers as to realty—A county may acquire and hold realty “for the
use of the county,” etc.87 Formerly its powers in this regard were more lim
T1 Evenson v. Demann, 109-328, 123+930.

8“ Banning v. McManus, 51-289, 53+635;

‘'2 R. L. 1905 § 425; State v. Benedict,
15-198(153); State v. Sanderson, 26-333,
3+984; Scott County v. Ring, 29-398, 13+

Finnegan v. Gronerud, 63-53, 56, 65+128,

181; State v. Dart, 57-261, 59+190; State

v. McIntosh, 109-18, 122+462.
‘'5 State v. Hays, 105-399, 117+615.
‘H True v. Crow Wing County, 83-293,

81 R. L. 1905 § 424. See Reimer v. Newel,
47-237, 49+S65.
82 State v. Sanderson, 26-333, 3+984.

8?» Webster v. Washington County, 26
220, 2+697.

84 Williams v. Lash, 8—496(441, 446);

86+1O2.

7'5 Schmidt v. Stearns County, 34-112,
24+358.
'16 R. L. 1905 § 424.

348.

See Gardner v. Da

kota County, 21-33, 38; Swedback v. 0]
son, 107-420, 120+753.
"Gillette v. Aitkin County, 69-297, 72+
123; Curran v. Sibley County, 56-432, 57+

1070; Armstrong v. St. Louis County, 103
], 114+89.
79 Schieber v. Von Arx, 87-298, 92+3.
"Banning v. MeManus, 51-289, 53+635.

Henderson v. Sibley County, 28-515, 11+

91; Dosdall v. Olmsted County, 30-96, 14+
458; Brecn v. Kelly, 45-352, 47+106_7;
Grannis v. Blue Earth County, 81-55, 83+
495; State v. Smith, 84-295, 87+775. ' ,
‘*5 Williams v. Lash, 8—496(441).

M (‘haska Co. v. Carver County, 6-204

(130, 137).
811?. L. 1905 § 409.

3r»350, 356, 15+375.

See State v. Foley,

>
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ited.88 It may acquire and hold realty in satisfaction of a claim.“0 Its power
to sell its realty is unrestricted."0 It cannot appropriate it to private pur
poses.M

2283. Implied power as to taxes—A county has implied power to incur
necessary expenses, including attorney’s fees, in connection with the collection
of taxes.92
'
2284. Issuance of bonds—-Popular vote—It is provided by statute that
counties shall not issue bonds without submitting the question to the voters of
the county. But the legislature may remove this restriction."8
2285. Limit of indebtedness--The statute places a limit on the amount of
indebtedness which a county may incur and declares all contracts in violation
thereof void.“ The reasonable cost and expense of making repairs upon a
courthouse is incidental to the management of the affairs of a county, and not
unlawful, even though the amount thereof, added to other items of current ex
pense, exceeds the statutory limitation of the taxing power of the county.95
2286. Liability for torts—A county is not liable for an injury caused by the
negligence of the county board in failing to repair a courthouse or a sidewalk
appurtenant thereto,06 or to repair a ditch.“ As a general rule a county is not
liable for the torts of its oﬁicers, though done colore otticii, but if it expressly
authorizes such acts or adopts and ratiﬁes them, and retains the beneﬁts thereof,

it is liable.”8 Persons dealing with a county are bound to know the extent of
its powers, and cannot hold it liable for a false representation of its oﬂicers
concerning matters not within its powers.”
2287. Liability for acts of oﬂicers—Ratiﬁcation—As a general rule a
county is not responsible for the unauthorized and unlawful acts of its oﬂicers
though done colore olﬁcii, but if it expressly authorizes such acts, or when done,

adopts and ratiﬁes them and retains and enjoys the beneﬁts thereof, it is liable
in damages.1

2288. Ultra vires contracts—C‘ontracts in excess of the power of the county
are void. The doctrine of ultra vires is applied with strictness to the contracts
of a county.2 Persons dealing with the officers of a county are charged with
notice of the extent of their authority.3 But if a county receives the money
of another upon an unauthorized contract and applies it to legitimate county
88 Williams v. Lash, 8-496(441); Shelley
v. Lash, 14—498(378); James v. Wilder,
25-305.

1" Shepard v. Murray County, 33-519, 24+
291.
90 McKusick v. Washington County, 16
151(135); Blue Earth County v. St. P.
etc. Ry., 28-503, 508, 11+73.
91 State v. Foley, 30-350, 15+375; Blue
Earth County v. St. P. etc. Ry., 28-503,
508, 11+73; Henderson v. Sibley County,
28-515, 519, 11+9l.

M Dosdall v. Olmsted County, 30-96, 14+
458.

9'! Gaare v. Clay County, 90-530, 97+422.
See Thompson v. Polk County, 38-130,
36+267.

"8 Schussler v. Hennepin County, 67-412,
70-+6; Viebahn v. Crow Wing County, 96
276, 104+1089.
W Sandeen v. Ramsey County, 109-505,
124+243.

1Schussler v. Hennepin County, 67-412,
70+-6; Viebahn v. Crow Wing County, 96

"2 Washington County v. Clapp, 83-512,
86+775.

276, 104+10s9.

'98 R. L. 1905 § 784; Wall v. St. Louis

statute, Johnston v. Becker County, 27
64, 6+411; Rogers v. Le Sueur County, 57

83+495; Mitchell v. St. Louis County, 24
459; Breen v. Kelly, 451352, 47+1067;
Bazille v. Ramsey County, 71-198, 73+
845. See Bell v. Kirkland, 102-213, 113+
271; ‘Moore v. Ramsey County, 104-30,

434, 59+488; Johnson v. Norman County,

115+750.

93-290, 101-+180.
9-5 Upton v. Strommer, 101-97, 111+956.

Sandeen v. Ramsey County, 109-505, 124+

County, 105-403, 117+611.
94 R. L. 1905 § 780.

See, under former

Hlrannis v. Blue Earth County, 81-55,

3Mitchell v. St. Louis County, 24-459;
243.
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purposes, an action will lie for its recovery as for money had and received.‘ A
county is not liable on' an implied contract simply because it enjoyed the fruits
of an unauthorized contract, where it had no other alternative." Liability of a
county on a contract cannot rest on a doubtful construction. Any doubt is to
be resolved in favor of the county. Its liability cannot rest on a custom or us
age.“

2289. Contracts held unauthorized—A contract for publishing a ﬁnancial
statement of the county; 7 to take a bond for the beneﬁt of third persons; ' to
employ a person to search for untaxed property; ' to purchase land to donate
to a city; 1° to pay for the use of horses by a county surveyor; " to erect a
county building jointly with a municipality.12
2290. Contract for county printing—Construction—The proprietor of a
newspaper ﬁled a bid for printing and publishing the official notices of the
county proceedings of the county commissioners, and delinquent tax list, at
certain speciﬁed rates, conditioned upon his doing all of the county job printing
at certain rates. By written resolution the board of county commissioners
awarded to him, at the speciﬁed rates, the printing and publication of “the
delinquent tax lists and all other official notices and commissioners’ proceed
ings.”

It was held that the contract was for the work mentioned in the reso

lution only.la
2291. Liability on lost orders—Where county orders are payable to bearer.
and the treasurer pays them in good faith, and without notice of defects in the
bearer-’s title, though they are then past due, it discharges the county.

In the

case of loss of such orders by the owner, to save his rights, notice of the loss
must be brought home to the treasurer.“

2292. County held liable-—Misce1laneous cases—A county has been held
liable to a substitute for a county attorney when the latter was disqualiﬁed; 1‘
to a deputy clerk of court for his services under Sp. Laws 1891 c. 424 ; 1° to per
sons furnishing labor or material, the statutory bond not having been taken
from the contractors; " to a surveyor for surveying and establishing a state
road under Sp. Laws 1869 c. 110 and Sp. Laws 1870 c. 142.18
2293. County held not liab1e—Miscellaneous cascs—A county has been
held not liable to registers of deeds for keeping reception books; 1° to the clerk
of court for administering oaths to jurors and witnesses in criminal cases for
the purpose of verifying their accounts for per dicm and mileage ; 2° to the clerk
of court for indexing the judgment records of his office in books provided for
in Laws 1885 c. 181 ; *1 to an officer for the service of a subpoena on a witness
for the defence, when the defendant in a criminal action, pending in a justice
4 Henderson v. Sibley County, 28-515, 11+

91; Sibley v. Pine County, 31-201, 17+
337;

Glencoe v. McLeod County, 40-44,

414-239. See Bell v. Kirkland, 102-213,
113+271.
5 True v. Crow Wing County, 83-293, 86+

1-1 McKenzie v. Polk County, 61-145, 63+
613.

14 Sweet. v. Carver County, 16—106(96).
15 Mathews v. Lincoln County, 90-348, 97+
101.

1“ Sortcdahl v. Polk County, 84-509, 88+

102.
6State v. Smith, 84-295, B7+775.
1 Mitchell v. St. Louis County, 24-459.
BBrcen v. Kelly. 45-352, 47+1067.

21.

°Grannis v. Blue Earth County, 81-55,
83+495.
10 Bazille v. Ramsey County, 71-198, 73+
845.

1" Nordin v. Kandiyohi County, 23-171.
See Hough v. Ramsey County, 9—23(11).
2° Wilcox v. Sibley County, 34-214, 25+

11 State v. Smith. 84-295. 87+775.
H Henderou v. Sibley County. 28-515,
11+91.

11 Black v. Polk County, 97-487, 107+560.
"3 Raymond v. Stearns County, 18-60

(40).
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21 Rasmussen

43+3.

v.

Clay

County,

41-283,
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court, is acquitted ; 2’ to an attorney employed by a sheritf without authority ; “

to a county surveyor for the use of horses in his work; 2‘ to a sheriff for trans
portation of a prisoner under a warrant issued by a justice of the peace; 25 to
the clerk of court in connection with tax judgments; 2“ to assistant assessors
in Ramsey county under Sp. Laws 1878 c. 216; 2" to the captor of a prisoner
under an offer of reward by the sherilf.”
PRESENTATION AND ALLOWANCE OF CLAIMS

2294. Claims to be itemized and veriﬁcd—The statute requires claims to
be itemized and verified.29 A compliance with the statute is a condition pre
cc-dent to an action.-"“ The statute has been held not to prevent the application
of funds to satisfy an attorney’s lien; 51 and not to be applicable when the lia
bility and amount due are ﬁxed by law."’2 A veriﬁcation has been held a sub
stantial compliance with the statute and sutlicient.“ A verification by an
agent has been held suiﬁcient.“
2295. Allowance—Fina1ity—When the county board has once deliberately
acted upon a claim against the county and deﬁnitely allowed or disallowed it,
so that the time to appeal therefrom has begun to run, it cannot thereafter
change its decision, at least in the absence of fraud or mistake.M

A resolution

of a board that a certain claim “be and hereby is rejected,” shows that the
claim was considered and disallowed. Under Sp. Laws 1881 e. 216 the author
ity of the board was exhausted when it considered and disallowed a claim.“
2296. Appeal from disallowance of c1aim—The statute gives a right of ap
peal to the district court from the disallowance of a claim.’n Formerly the
claimant might waive appeal and sue on his claim.88
2297. Appeal from allowance of c1aim—The right of the county to appeal
is unaffected by the nature of the claim.” The statute is constitutional.‘0
2298. Practice on appeal in district court—The complaint on appeal must
be substantially for the claim presented to the board. Costs and disbursements
may be allowed the county upon judgment in its favor.‘1 If on appeal by the
county the claimant recovers part of his claim, costs cannot be awarded to the
county.42

2299. Appeal to supreme court—An appeal from a judgment of the dis
trict court in proceedings on appeal from the action of the county board on a
claim against the county must be taken within thirty days after the entry
22 Hendershott v. Fillmore County, 45
28]. 47-+810.

2-3 True v. Crow Wing County, 83-293.
86+102.

24 State v. Smith, 84-295, 87-+775; Kuhlo
v. Hennepin County, 85-34, 88+2.
25 Petrie v. Hubbard County, 96-64, 104+

cso. Sec R. L. 1905 § 2697(26).
N Armstrong v. Ramsey County, 25-344.
2'' Beaumont v. Ramsey County, 32-108.
l9+727.
28 Bemis v. Rice County, 23-73.
29 R. L. 1905 § 438.

30 State v. Dist. Ct., 90-457, 463, 97+132;
Washington v. Clapp, 83-512, 86+775.
The statute has been held inapplicable to
a claim for damages for failure to perform
a statutory duty. Mankato v. Barber, 142
Fed. 329.
31 Washington County v. Clapp, 83-512,
86+775.

82 Fergus Falls v. Otter Tail County, 88
346, 93+126.
-‘*3 Bayne v. Wright County, 90-1, 95+456.
34 Gillette v. Aitkin County. 69-297, 72+
123.
35 R. L. 1905 § 620; State v. Peter, 107

460, 120+896.
36 Ryan v. Dakota County, 32-138, 19+653.
:17 R. L. 1905 § 415.
85 Murphy v. Steele County, 14-67(51);
Gutches v. Todd County, 44-383, 46+678;
State v. Dist. Ct., 90-457, 463, 97+132. S00
State v. Peter, 107-460. 120+896.

3° Ryan v. Dakota County, 32-138. 19+
653.
40 State v. Dist. Ct., 90-457, 97+132.
41 Thomas v. Scott County, 15-324 (254).

4'2 Kroshus v. Houston County, 46-162. 48+
770.
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thereof.“ An appeal in an action against a board rendered in an action in
volving its official powers and duties can only be taken or authorized by the
action of the board. Individual members cannot appeal.“
ACTIONS

2300. County may sue and be sued—.-\ county may sue and be sued,“ in
its own name.“ Formerly an action was brought by or against the board of
county commissioners."
2301. By taxpayers—A taxpayer may maintain an action against county
commissioners to compel them to restore to the county treasury moneys which
they have wrongfully drawn from it.“!
2302. P1eading—Cases are cited below involving questions of pleading.“
2303. Judgments-—Payment—The county treasurer is not authorized to
pay a judgment against the county without an order or warrant of the county
auditor.‘°
COUNTY ASSESSOR

2304. Appointment under special acts-Provision was made by Sp. Laws
1875 c. 90 § 1 for the appointment of a county assessor in Ramsey county."
COUNTY ATTORNEY

2305. E1igibi1ity—A county attorney need not be an attorney or member of
the bar of the state.52
2306. C0mpensation—Under G. S. 1878 c. 7 § 3, the action of the county
board in ﬁxing the salary of the county attorney could not be revised by it dur
ing his term.53 The statute authorizing the court on appeal to ﬁx the salary
of the county attorney is constitutional.“ A county attorney has been held
not entitled to extra compensation for services out of the county.“
2307. Duties—It is the duty of the county attorney to appear for the county
in all cases in which it is a party, whether within or without the county; 5° to
attend the examination of otienders, when requested by the court and furnished
with a copy of the complaint; 5‘ and to give legal advice to county olﬁcers.“
But the county is not estopped by such advice.“9 He is a quasi oﬁicer of the
48 Brown v. Cook County, 82-542, 85+550.
44 State v. Johnson, 98-17, 107+404.
45 R. L. 1905 § 409; Murphy v. Steele
County,

14-67(51);

Mower

County

v.

Smith, 22-97, 108; Carver County v. Bon
gard, 82-431, 85+214.

48 R. L. 1905 § 414.
4'! Willard v. Redwood County, 22-61;
Mower County v. Smith, 22-97, 108; Ram
sey County v. Sullivan, 89-68, 93+1056.
48 Bailey v. Strachan, 77-526, 80+694.

49 Folsom v. Chisago County, 28-324, 9+
881 (complaint in an action againt a
county for the publication of a delinquent
tax list sustained); First Nat. Bank v.
Becker County, 81-95, 83+468 (a complaint
in an action against an organized county,
on orders which its auditor had issued
against the funds of an unorganized county
attached to it, held insuﬂicicnt); Mahlum
v. Crow Wing County, 99-523, 109+1133
(complaint by county auditor to recover
compensation for preparing certain records
held insuﬁicicnt) ; Armstrong v. St. Louis

County, 103-1, 114-+89 (action by road
overseer for salary—counterclai.m for re
covery of diﬁerenee between contract price
paid and reasonable value of services held
insufficient) .

5° State v. Foot, 98-467, 108+932.
51 State v. Johnston, 61-56, 63+176.

See

§ 9194.

52 State v. Clough, 23-17.

See State v.

Nichols, 83-3, 85+717.

53 Hawkins v. Watkins, 34-554, 27+65.
-‘H Rockwell v. Fillmore County, 47-219.
49+-690.
BB Hennepin County v. Robinson, 16-381

(340).
5" Hennepin County v. Robinson, 16-381
(340); Nobles County v. Sutton, 23-299.

57 Day v. Putnam Ins. Co., 16-408(365.

374).
58 State v. Wedge, 24-150, 154; True v.
Crow Wing County, 83-293, 86+102.
W Hennepin County v. Dickey, 86-331,
90+-775.
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court.“0 The otﬁce of district attorney, for each county, established in 1851,
was not superseded by the otﬁce of prosecuting attorney, in each judicial district
established by the constitution, nor the duties of the former ofiice changed.
except so far as_its duties in criminal proceedings were .transferred to the office
of prosecuting attorney.“
2308. Special counsel—By statute the county board is authorized to em
ploy attorneys for the county either to assist, or to act independently of, the
county attorney,“ and the court is authorized to appoint an attorney to act as,
or in the place of, or to assist the county attorney.“ A sheriff has no implied
authority to employ counsel to conduct litigation in behalf of the county.“
COUNTY AUDITOR

2309. Bonds—The sureties are liable for the acts of a deputy who fraudu
lently issues ﬁctitious redemption and refundment orders for the purpose of
obtaining money from the treasurer thereby. Their liability is unaffected by
the negligence of the treasurer.“

2310. Salary—The salary of auditors is proportionate to the assessed value
of the property of the county “ and is in full compensation for their oﬂicial
services.“7
2311. Seal—Auditors are provided with official seals.08
2312. Accounts-—The auditor is required to keep an account of the receipts
and disbursements of the treasurer, and unless the auditor issues a warrant and

receives it back when paid it is impossible for him properly to perform his func
tions as a bookkeeper in keeping an account of the receipts and disbursements
of the treasury.69
2313. Issuance of warrant—Action-An action will lie against an auditor
to compel him to issue his warrant on the treasurer.70

2314. Deputy—A deputy may act for the auditor in canvassing election re
turns and issuing certiﬁcates of election.71 Auditors are responsible for the
acts of their deputies.72 A deputy holding over has been held a de facto oﬂicer.”
COUNTY SURVEYOR

2315. Nature of oFﬁce—'l‘he county surveyor is simply the surveyor of the
county in the popular sense of the word. He is not its civil engineer.H
2316. C0rnpensation—A county surveyor has been held not entitled to com
pensation for horses used in his official work."

2317. Volunteer services--A county has been held not liable to a county
surveyor for his volunteer services in connection with public improvements."
"0 Rockwell v. Fillmore County, 47-219,

Williams, 27-25, 6+377; Cook County v.

49+690.
01 Nourse v. Hennepin County, 3—62(28).

Fisher, 79-380, 82+652.
67 Bruce v. Dodge County, 20-388(339).

"2 R. L. 1905 § 569; True v. Crow Wing
County, 83-293, 86+-102; Washington Coun

See Mablum v. Crow Wing County, 99-523,

ty v. Clapp, 83-512, 86+775.

68 Everett v. Boyington, 29-264, 13+45.
69 State v. Foot, 98-467, 108+932.
7° Corbin v. Morrow, 46-522, 49+201.
'11 Crowell v. Lambert, 10-369(295).
‘'2 R. L. 1905 § 487. See § 2309.
‘'8 Ramsey County v. Sullivan, 94-201,
102+723.
14 Haynes v. Blue Earth County, 65-384,
67+1005.

'8 R. L. 1905 § 571; Rockwell v. Fillmore
County, 47-219, 49+690; State v. Borg
strom, 69-508, 72+799, 975; True V. Crow
Wing County, 83-293, 294, 86+-102; Math

ews v. Lincoln County, 90-348, 97+101.
64 True v. Crow Wing County, 83-293, 86+
102.

M Ramsey County v. Sullivan, 89-68, 93+
1056; Id., 94-201, 102+723; Ramsey Coun

ty v. Johnson, 94-526, 102+1133.
M R. L. 1905 § 492. See Bruce v. Dodge
County, 20—388(339); Mower County v.

109+1133.

15 State v. Smith, 84-295, s7+775; Kuhlo
v. Hennepin County, 85-34, 88+2.
"6 Haynes v. Blue Earth County. 65-384.
67+1005.
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2318. Turning over rcc0rds—'l‘he record of a survey made for a town
pht, including the ﬁeld notes and calculations, has been held a public record
which it was the duty of a surveyor to turn over to his successor.H
2319. Rules for surveys—ln subdividing government subdivisions, and in
re-establishing lost corners, the surveyor must follow the rules established by
or pursuant to acts of Congress. His surveys must be made in conformity to
the federal surveys."
COUNTY TREASURER

2320. Eligibility—Resignation—Pending proceedings for his removal a
treasurer may resign, but he is not eligible to reappointment by the county
board until he is acquitted, or the proceedings are dismissed."

2321. Failure to qualify—The failure of a treasurer to qualify, as provided
by statute, creates a vacancy which it is the duty of the county board to ﬁll."o
2322. Compensation—-The salary provided by statute is in full satisfaction
for all official services.M Where the term was shortened by constitutional
amendment it was held that the treasurer was entitled to his salary pro rata."
Under Laws 1862 c. 4 the treasurer could not deduct his fees from money re
(-eived for redemption.“ Cases are cited below involving the construction of
G. S. 1878 c. 8 § 172 relating to salaries of treasurers.“

2323. General duties-The treasurer is the custodian of the county money.
It is his duty to receive, keep, and disburse all money belonging to his county
in respect to which no speciﬁc provision is otherwise made.“
2324. Delivery of funds to successor—It is the duty of a treasurer to de
liver to his successor all county funds without demand.“
2325. Liability independent of bond—'l‘he liability of the treasurer for
public moneys received by him is absolute. He is not excused by the fact that
such moneys are stolen from him without his fault.81 He is liable to his county
for moneys paid on forged orders, if he is negligent.B8 His liabilit is not af
fected by the fact that the county may look elsewhere for relief iiom loss.”
By statute he is exempted from liability for moneys deposited with county
depositaries."O
2326. Effect of payment to treasurer—Evidence—-The treasurer is the
authorized receiver and custodian of the county funds and payment to him is
"State V. Patton, 62-338, 6~l+922.
‘'3 R. L. 1905 §§ 578, 580; Chan v. Brandt,
45-93, 47+461; Beardsley v. Crane, 52-537,
5-H740; Beltz v. Mathiowitz, 72-443. 75+

699; Stadin v. Helin. 76-496, 79+-537. 602;
Ferch V. Konne, 78-515, 81+-524; Kleven
v. Gunderson, 95-246. 104+4.

1' State V. Dart, 57-261, 59+190.
80 R. L. 1905 § 496; Scott County v. Ring.
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ties

Under the act “prescribing the du
of county treasurers," approved

March 9, 1860, the county treasurer of

Ramsey county had authority to collect
the city taxes of the city of St. Paul, as
well delinquent as other taxes, and was

entitled to the possession of the sale books
and records of sales of lands sold for de
linquent taxes of said city. Morgan v.

29-398, 13+1R].

Smith, 4-10-i(64).

91 R. L. 1905 § 527. See Yost v. Scott
County, 25-366; Libby v. Anoka County,

‘*6 Redwood County v. Tower, 28-45, 8+
907. See R. L. 1905 § 529.

38-448, 38+20-'1; Gerken v. Sibley County,
39-433, 40+50S; Bingham v. Winona.
County, 8-441(390).
'2 State v. Frizzell, 31-460. 1R+316.

‘*8 Stuart v. Walker, 10-296(234).
54 Doc V. \‘Vashington County, 30 -392, 15+
679; Beatty v. Sibley County, 32-470, 21+
548; Gerken v. Sibley County, 39-433, 40+
508.

85 Libby V. Anoka County, 38-448, 38+
‘.105; Gerken v. Sibley County, 39-433, 40+

‘*7 l\fcLeod

County

v.

Gilbert,

19-214

(176).
R8 Ramsey County v. Nelson, 51-79, 52+
991; Ramsey County V. Elmund, 89-56,
93+10-54; Id., 94-196. 102+719; Ramsey
(‘ounty V. Arosin, 94-525, 102+-1133.

M1Ramsey County V. Nelson, 51-79, 52+
991.
901?. L. 1905 § 510; State V. Bobleter,
83-479, 488, 86+46l; Ramsey County V.

Elmuml, 94-196, 200, 102+719.
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a payment to the county. He is a competent witness to such payment. State
ments made to him at the time, by the persons paying, as to the accounts on

which payment is made, are admissible as part of the res gestae.‘n
2327. Bond-—a. In generaZ—The liability on a treasurer’s bond is absolute.
It extends to cases where money is stolen from him without his fault; "2 where
he negligently pays forged county orders; “ where he misapplies funds to cover
a delinquency in a prior term; 9‘ where he neglects to deliver funds to his suc
cessor, though not demanded; °"' and where he neglects to account for and pay
over the full amount of taxes collected.“ It does not extend to funds derived
from the sale of state school and university lands.“
b. Treasurer holding over—Where a treasurer, who was holding over after
failure to qualify for a second term, defaulted, it was held that the liability
of the sureties on his bond did not extend beyond his ﬁrst term, at least beyond
a reasonable time in which to appoint a successor for his failure to qualify.“B
c. Defalcation in prior term—-The burden of proving that a defalcation oc
curred in a prior term, and its effect on the liability of the treasurcr’s sureties,
have been determined with reference to the facts of a particular case.”
(1. Com1m'ngling county and state funds—In an action on a treasurer’s bond,

where he had failed to pay over all the funds coming into his hands, but had
paid over a portion of such funds belonging to the county and state, it was held,
that the court erred in directing a verdict for the county, for a certain amount
as its share.1 In another action between the same parties, a ﬁnding that the
state and county funds were commingled was sustained.2
e. New bond-If a treasurer fails to give a new bound whenmequired by the
county board his oificebecomes vacant ipso facto, and the board may ﬁll the
vacancy.8

f. Defences—It is not a defence to an action on a bond that it was not
sealed; ‘ that the county board was negligent in supervising the treasurer or
guilty of malfeasance in connection with his conversion of funds; 5 or that the
county board knew when the bond was given that the treasurer had previously
defaulted.u
2328. Bond under R. L. 1905 § 2429—'1‘he liability on the bond required
by R. L. 1905 § 2429 is distinct from the liability on the bond required by
R. L. 1905 § 495.’

The failure to give the bond required by R. L. 1905 § 2429

does not affect the criminal liability of a treasurer for embezzlement.‘
91 Shelley v. Lash, 14-498(373).
M Hennepin County v. Jones, 18-199
(182); McLeod County v. Gilbert, 19
214(176); Redwood County v. Tower, 28
45, 8+-907. See Board of Ed. v. Jewell,
44-427, 46+914; N. P. Ry. v. Owens, 86

188, 90+371.

W Pine County v. Willard, 39-125, 39+71.
1Swift County v. Knudsen, 71-461, 74+
158.
'-’Swift County v. Knudsen, 82-151, 84+
657.
3 R. L. 1905 §§ 518, 519; State v. Sander

son,

98 Ramsey County v. Nelson, 51-79, 52+

991; Ramsey County v. Elmund, 89-56,
934-1054; Id., 94+196, 102+719; Ramsey
County v. Arosin, 94-525, 102+1133.
94 Pine County v. Willard, 39-125, 39+71.
95 Redwood County v. Tower, 28-45, 8+

907.

26-33B,

3+984;

Mower

County

v.

Smith, 22-97, 112.
4Redwood County v. Tower, 28-45, 8+

907.
BWaseca County v. Sheehan, 42-57, 43r
690. See Renville County v. Gray, 61-242.
249, 63+635; Scott County v. Ring, 29

398, 406, 13+181.

W Itasca County v. Miller, 101-294, 112!

276.
9" State

v.

Young,

23-551 ;

Redwood

County v.

Tower, 28-45, 8+907;

County

Ring,

v.

29-398,

408,

Scott

13+l81 ;

Swift County v. Knudson, 71-461, 74+158.
95 Scott County v. Ring, 29-398, 13+181.

°Pine County v. Willard, 39-125, 39+7l.

7State v. Young, 23-551; Redwood
County v. Tower, 28-45, 8+907; Scott
County v. Ring. 29-398, 408. 13+181;
Swift County v. Knudsen, 71-461, 74+l5\‘;
Id., 82-151, 84+657.
8State v. Mims, 26-183, 24-494, 683.
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2329. Bond of deputy—'I‘he provisions of Laws 1860 c. 3 for a deputy’s
bond were for the security of the treasurer and he might waive it.“
2330. Actions—a. Who may su-e—'l‘he county may sue the treasurer, either
on his bond or independent of it, for the conversion of funds belonging to the
county treasurer and recover all funds converted—state, county, town, school
and other funds.10 The county may sue for funds not paid over or accounted
for.11
b. Leave of court—-The county may sue on the treasurer’s bond without leave
of court.12

0. 1’leaa5ing—-Cases are cited below involving questions of pleading.ls
COUNTY ASSESSOR—See Counties, 2304; Taxation, 9194.
COUNTY ATTORNEY—See Counties, 2305-2308.
COUNTY AUDITOR—See Counties, 2309-2314.
COUNTY BOARD-See Counties.
COUNTY COMMISSIONERS—See Counties.
COUNTY SEAT—See Counties.
COUNTY SUPERINTENDENT OF SCHOOLS—See Schools and
School Districts.
COUNTY SURVEYOR—Sce Counties, 2315-2319.

COUNTY TREASURER-—See Counties, 2320-2330.
COUPONS—See note 14.
COURSE OF BUSINESS—See Evidence, 3243.
COURSE OF OFFICE—See Evidence. 3243.
COURSES AND DISTANCES—See Boundaries.

COURT COMMISSIONERS
2331. Powers—A court commissioner has the powers of a judge of the dis
trict court at chambers." He has power to grant a writ of habeas corpus; to
take acknowledgments of deeds and other written instruments; to take deposi
tions and certify to the same; to perform the marriage ceremony; to take dis
closures in garnishment proceedings pending in the district court; to examine
ilMcCormick v. Fitch, 14-252(185).
1° Mower County v. Smith. 22-97.
11 McLeod

County

v.

Gilbert,

19-21-1

ditor to bring suit); Itasca County v. Mil
ler, 101-294, 112l2T6 (complaint by county
board on treasurer ’s bond held to state a

(176).
l'-' Waseca County v. Sheehan, 42-57. 43+
690; Carver County v. Bongard, 82-431.
85+214.
18 Mower County v. Smith. 22-97 (in ac

cause of action based upon the treasurer ’s
failure to account for and to pay over the

tion by county against treasurer for con

delinquent taxes—held not to state a cause
of action based upon the failure of the

version of public funds held unnecessary
to allege that there was an accounting and
settlement by the treasurer or to state
wherein his accounts were incorrect); Red
wood County v. Tower, 28-45, 8+907 (com

plaint

on

treasurer ’s

bond

sustained—

full amount of taxes col'ected—held to
state a cause of action with respect to the
treasurer ‘s failure to collect penalties on

treasurer to collect all interest on county

funds payable by the bank designated as
a depositary).
14 First Nat. Bank v. Scott County, 14
77(59).

averment as to successor in office); Carver
County v. Bongard, 82-431, 85+214 (com

1!‘ Const. art. 6 § 15; Laws 1909 c. 59;
Gore v. Weed. 3—352(249); Pulver v.

plaint on treasurer ’s bond sustained—un
necessary to allege resolution of county

Grooves, 3-359(2-52); Prignitz v. Fischer,
4-3660375); State v. Hill. 10-63(45);

board authorizing action, or a settlement
between the county auditor and default

ing treasurer, or authority from state an

Hempsted v. Cargill, 46-141, 48+686; Hos

kins v. Baxter, 64-226, 661-969; Betts v.
Newman, 91-5, 97+371.
.
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debtors in supplementary proceedings; 1° to act as a committing magistrate; "
to approve bonds; 1' and to authorize the issuance of writs of attachment."
Writs allowed by a court commissioner issue out of the district court under its
seal. A court commissioner has no authority to “issue” a writ in the sense of
having it run under his seal rather than the seal of the district court.”
2332. Appea1—Except as otherwise expressly provided the supreme court
will not review the acts of a court commissioner until they have been passed
upon by the district court.21 An order made by a court commissioner, in a case

where he has no power to act, is a nullity, and no appeal lies therefrom. To
purge the record of the void order, the proper course is a motion in the district
court.22

-

‘

COURTS
Cross-References

See District Court; Federal Courts; Judges; Judgments, 5139, 5141, 5146; Justices
of the Peace; Municipal Courts; Probate Court; Supreme Court.
IN GENERAL

2333. Deﬁnition-A court is a tribunal duly constituted, and present at a
time and place ﬁxed pursuant to law, for the judicial investigation and deter
mination of controversies; 2* a body in the government, organized for the public
administration of justice at the time and place prescribed by law;”‘ a place
wherein justice is judicially determined.25

2334. Name—The name of a court is ﬁxed by the law establishing it, and the
court must always be so designated without regard to the particular matters
over which it may happen to be exercising jurisdiction.’8
2335. Constitutional authorization-A court must exist by virtue of a con
stitution. It is a constituent part of the government, and can act only by virtue
of power conferred by the constitution. The acceptance of judicial otﬁce is a
recognition of the authority of the government from which it is derived, and if
the authority of that government is overthrown the power of its courts and
other oﬂices is necessarily annulled; If a court should conclude that the gov
ernment under which it is acting had been displaced by an opposing govern
ment, it would cease to be a court and be incapable of pronouncing a judicial
decision upon the question. If it decided at all as a court, it must aﬂirm the
existence and authority of the government under which it exercised judicial
power, and this would preclude all judicial action. It follows that it is not com
petent for a court to inquire into the validity of the government under which
it exists. But this doctrine must not be misapplied. It is applicable and con
trolling only when the government’s very right to exist is involved. It does
not preclude the courts from determining judicial questions which do not in
volve the fundamental question of the legal existence of the government. Car
ried to the extreme, the doctrine would deprive a court of the power to try a
person charged with treason, or any other crime, the essence of which consisted

of a denial of the rightful and legal existence of the government.27
16 Laws 1909 c. 59.
17 R. L. 1905 § 5235; State v. Perry, 28455, 10+-778; Hoskins v. Baxter, 64-226,
66+969.

15 Hempsted v. Cargill, 46-141, 48l-686;

2'2 Pulver v. Grooves, 3-359(252).
23 Century Diet.
248 A. & E. Ency. of Law 22. See Fitz
patriek v. Simonson, 86-140, 149, 90+3T8.

'25 Fitzpatrick v. Simonson, 86-140, 149,

Betts v. Newman, 91-5, 97+371.

90+-378.

19 Clements v. Utley, 91-352, 98+188.
’-'0 State v. Barnes, 17-340(315); O’Farrell v. Heard, 22-189.

26 Chouteau v. Rice, 1—192(166).
2'! McConaughy v. Secretary of
106-392, 417, 119+408.

=1 Gare v. Weed, 3-a52(249).
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2336. Constitutional and statutory-—'l‘here is no justiﬁcation for classi
fying the courts of the state as constitutional and statutory, except for the pur
pose of noting that the courts which are named in the constitution cannot be
abolished, or the nature of their jurisdiction affected, by legislative action.
After a court is created by the legislature in the constitutional manner, it is a
constitutional court, and in the exercise of its powers and jurisdiction is gov
erned by the same general principles as the other courts of the state.“
2337. Establishment—Requisite vote—The constitution requires a two
thirds vote of the legislature to establish new courts.2° This means a two-thirds
vote in each house of all the members thereof.‘3° An act establishing a new court
may be amended as to matters of practice and procedure by less than a two
thirds vote.“
2338. Courts of record—A court of record is a court having a judge, clerk.
and seal.“ Justice courts are not generally regarded as courts of record.“
Municipal courts, organized under the general statute. are courts of record.“
2339. Courts of common-law jurisdiction—A court having common-law
jurisdiction is one whose powers are exercised “according to the course of the
common law,” and the phrase “according;r to the course of the common law,”
means a judicial determination of a controversy after due notice to the inter
ested parties and an opportunity given to be heard.“
2340. Courts of superior jurisdiction--A court of record, which has by
statute all the power that any court could have over a certain subject of juris
diction, especially if it is a subject of jurisdiction under the general rules of
law or equity, is, as to cases within that class of cases, to be regarded as a court

of superior jurisdiction. within the rule that attaches to the judgments and
decrees of such courts the presumption, in collateral proceedings, of jurisdic
tion in the particular case.“
2341. Court of common pleas-There was formerly in Hennepin county a
court of common pleas. It had equal and concurrent jurisdiction with the dis
trict court in that county, and the same statutory procedure." There was also
for a time a court of common pleas in Ramsey county.”
2342. Territorial courts—ln a limited sense the courts of the territory of
Minnesota were United States courts, and it was held proper to entitle a ter
ritorial district court as “United States District Court.” 8”
2343. State courts-All the courts of the state—-supreme, district. probate.
justice, and municipal—are state courts.‘0
2344. De facto courts—It is held in this state, contrary to the prevailing
rule. that there may he :1 de facto court.‘1
JURISDICTION

2345. Deﬁniti0n—Jurisdiclion is authority to hear and determine a cause.42
It is not, in its essential nature. ton-itorial.48
28 State v. Dreger, 97-221. 225. 1(l6t90~l.
Sec Stahl v. Mitchell, 41-325, 332, 43+3S5
29 Const. art. 6 § 1.
3° State V. Gould, 31-139. 17+276.
31 Dahlsten v. Anderson, 99-340, 1094

697.
32 State v. Weber, 96-422, 105+490.

33 Petrie v. Hubbard County, 96-64. 104+
680.
84Wellcome

v.

Berkner,

108-189,

121+

882.
3-" State v. Weber, 96-422, 428. 105+490.

86 Stahl v. Mitchell, 41-325, 43+-385.
37 Lane v. Innes, 43-137, 45+4.
3?‘ State v. Lautenschlager, 22-514.

"9 (‘houteau v. Rice, 1-192(166).
40 State V. Dregcr, 97-221, 225, 1061-904.

41 Burt v. Winona etc. Ry., 31-472, 18+
295, 289; State v. Bailey, 106-138, 118+
676. See 20 Harv‘. L. Rev. 580; 21 Id.
153; Comstock v. Tracey, 46 Fed. 162.
42 Montour v. Pnrdy, 11-384(278, 297);
Wood v. Myrick. 16-494 (447, 453); In re
Mousseau. 30-202, 205, ]4+887; State v.
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2346. Of the subject-matter and of the person—There is an important
distinction between jurisdiction of the subject-matter and of the person.“ The
latter can be conferred by consent, while the former cannot.‘5 Jurisdiction of
the subject-matter means, not only authority to hear and determine a particu
lar class of actions, but authority to hear and determine the particular ques
tions the court assumes to decide.46 In addition to jurisdiction of the parties
and subject-matter of the action, it is necessary to the validity of a judgment
that the court should have jurisdiction of the precise question the judgment
assumes to determine, or the particular relief which it assumes to grant."
2347. Presumption—The jurisdiction of a superior court over the person
and subject-matter in a case entertained by it will be presumed, unless the want
of jurisdiction aﬁirmatively appears on the face of the record.

The mere ab

sence from the record of jurisdictional facts does not overcome the presumption
of jurisdiction.“ A general adjudication is presumed to involve an adjudica
tion of whatever minor facts may be necessary to authorize it.“

It seems that

there is no presumption in favor of the jurisdiction of courts of special and
limited jurisdiction, such as justice courts.5° Where jurisdiction is specially
conferred by statute, and the court expressly prohibited from exercising it, un
less certain conditions have been complied with, its judgment is not valid,
unless it appears aﬁirmatively that the conditions were complied with.51 The
presumption in favor of the jurisdiction of superior courts does not apply where
the record or proceedings themselves show the want of jurisdiction.“
2348. Consent to jurisdiction—-Jurisdiction of the person may be given by
consent,53 but not jurisdiction of the subject-matter.M
2349. Dependent on amount in controversy—Where the jurisdiction of
a court depends on the amount in controversy, it is to be determined by the
amount claimed. If this does not exceed the jurisdiction of the court, the fact
that the complaint states a cause of action for a greater amount does not oust
the court of jurisdiction. A party may waive a part of his claim so as to bring
the case within the jurisdiction of the court.“ In computing the amount in
controversy the interest claimed is to be included,“ but not the interest on the
verdict or ﬁnding.“
2350. Interference—\Vhere a court has acquired jurisdiction of a subject
matter, it should be allowed to proceed to a ﬁnal determination without inter
ference by another court of concurrent jurisdiction.mg
Matter, 78-377, 379, 81+9; Fitzpatrick v.
Simonson, 86-140, 146, 90+378; State v.

Dreger, 97-221, 224, 106+904. In Holmes
\-. Campbell, 12-221(l41, 146), jurisdiction
is deﬁned as the legal authority to admin
ister justice. See, as to the meaning of
“competent” jurisdiction, Montour v.
Purdy, ll—3S4(278); and as to the mean
ing of “general” jurisdiction, Culver v.

llardenbergh, 37-225, 234, 33+792.
"State v. Dreger, 97-221, 224, 106+904.
H Wood v. Myrick, 16-49-l(4-17, 453);

Kipp v. Collins, 33-394, 23+554; Stahl v.
Mitchell, 41-325, 43+385; Hempsted v.
Cargill, 46-141, 48+686; Gulickson v. Bod
kin, 78-33, 80+783. See §§ 5139, 5141.
4" State v. Becht, 23-411.

-'-0 Barnes v. Holton, 14—357(275).

See

Barber v. Kennedy, 18-2l6(196); Vaule

v. Miller, 69-4-10, 72+-452.
51 Ullman v. Lion. 8—38l(338).
52 in re Mousscau, 30-202, l4+8-87.

See

§ 5141.

294, 17+623; Duluth v. Dibblee, 62-18,
25, 63+1117.

53 See § 476.
5* Ames v. Boland, 1—365(268); Rathbuu
\'. Moody, 4-364(273); Marsh v. Arm
strong, 20-81(66, 72); Johnson v. Clon

M Sec §§ 476, 9071.
W Sachs v. Wallace, 101-169, 112+386.
47 Id.
"1 Holmes v. Campbell, 12-221(141);
lemmell v. Rice, 13—400(371); State v.
Becht, 23-411; Davis v. Hudson. 29-27,

tarf, 98-281, 285, 108+521. See § 9071.
55 Wagner \‘. Nagel, 33-348, 23+308. See.
§ 5264.
56 Crawford v. Hurd, 57-187, 58+985.
5‘! Conger v. Nesbitt, 30-436, 15+875.
5*‘ Jacobs v. Fousc. 23-51, 54.

Rheiner v. Union Depot etc. (.‘o., 31-289,

ll+136; In re Mousseau, 30-202, 1-H887;
—33
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2351. Not lost by mere error—A jurisdiction once acquired by a court is
not lost by mere error in the subsequent ])l‘0('€9(ll[l{.{S.‘-"'
COURTS-MARTIAL—See Militia.

COVENANTS
Cross-References

See Contracts; Deeds; Landlord and Tenant,

:'i393-5~ltl:'i; Mortgages, 6202. 6374;

Vendor and Purchaser, 10018.
IN GENERAL

2352. Deed void covenants void—("ovenants in a deed can have no greater
validity than the deed itself, and if that is void the (-ovenants are void.“0
2353. None implied—By statute no covenants are implied in a deed or mort
gage.61

2354. Outstanding title in grantee-—'l‘he eovemnits in a deed extend to a
title existing in a third person which may defeat the estate granted by the
eovenantor. and not to a title already vested in the eo\‘enantec.”"'
2355. Remedy on covenants how far exclusive-—In the absence of mis
take or fraud a grantee must rely on the covenants in his deed for his reniediea."3
COVENANT OF SEIZIN

2356. What c0nstitutes—At eonnnon law a covenant of seizin is not implied
from the words. “grant, bargain. sell. eon\'e_\'. and \\'ai'rant."M

A covenant by

grantors in a deed of eoi1\'e‘\'un(-e. “for their heirs, executors. and administra~
tors,” has been held to import the personal obligation of the eoveriantors.“

2357. Force and effect—'l‘lie covenant of seizin is taken for the protection
and assurance of the tiile.

lt llll])Ul‘t>' that the grantor is seized in fee simple:

that he has the possessiom the i-iglit of possession. and the complete legal title.M
2358. Personal-—'l‘he covenant of seizin is personal.'" A cause of action for
its breach passes to the personal re[n't-.-eiit=iti\'e. not to the heirs, of the cove
nantee.""‘

2359. Subsequently acquired title—'l'he t'tJ\'t‘l1illlit‘(‘ is not required to take
a title acquired by the eovenantor after the eoinniein-ement of an action for the
breach of the eovenant.‘"’

2360. Breach-—'l‘he covenant relates to the present and not to the future.
If there is any breach, it is at the time of the execution of the deed, and the

cause of action tliei-el'or is then complete.To 'l‘here is a breach if the eovenantor
7'9 Carlson

\'.

Phinne_v.

56-476,

5S+38.

See § 5145.
"0 Alt \'. Banlmlzer. 39-511. 40-830.
"1 R. L. 1905 § 3342; \‘\'arner \'. Rogers.

233-34; l\I(5Nil\lgl]t1)ll \'. (‘arleton Volegc.
28-255. 9+so5; l“l'li7. \'. i\[l'(llll. 31-331$.
18+753; Niggeler \'. Maurin. 34-118, 24+
369; Aiken v. Franklin, 42-91, 43+839;
Sabledowsky v. Arbucklc. 50-475, 48], 52+
920.
See Van Brunt \'. .\lismer. 3-232

(202).
62 Horrigan \'. Rice. 39-49. 38565.
"Brown v. Manning, 3—35(13); Max
ﬁeld v. Bierbaner, R-4]3(367. 376). See
§ 10019.

"4 Aiken \'. Franklin. 42-91. 43+839.

"~'-Jmld \'. Randall, 36-12, ‘Z9+589.
"" Kimball \'. Bryant. 25 496; Allen v.
Allen, 48-462. 51+4T3.
at Lo\\'ry \'. Tilleny. 3]-500, 18+452; Kim

ball \'. Bryant, 25-496.

See Clement v.

\\'illett, 1ll:'>—2ti7, 117+491.

“8 Lmvry v. Tilleny, 31-500, 18+452.
“9 Resser v. Carney, 52-397, 54+89. See
Burke \'. Beveridge. 15-2()5(160).
7" Lowry v. Hnrd, 7-356(282, 284); Kim

ll;ll| \'. Bi'_\'ant. 25-496, 499: Ogden v. Ball.
40 94. 99, -tl+453; Allen \'. Allen, 4'8-462,
5l+~l7-3.

COVENANTS

515

has not the possession, the right of possession, and the complete legal title.H
A title in the covenantee is not a breach."2 Eviction is unnecessary to consti
tute a breach.73 A complaint has been held not to show a breach.“
2361. Damages—Prima facie the measure of damages is the consideration
paid, with interest.

But this may be varied by circumstances, as in case the

covenantee acquires some estate of value, though not the one covenanted, or
the outstanding title is taken up by him at a less cost than such consideration."5
If the covenantee is in actual and peaceable possession only nominal damages
are recoverable, in the absence of proof of actual loss."
2362. Action by assignee-While the covenant does not run with the land,
an assignce or grantee of the covenantee may sue thereon.”
COVENANT OF RIGHT TO CONVEY

2363. Force and eﬁect—A covenant of right to convey is an admission of a
right to convey, and of the existence of such facts as are necessary to the right."
It is generally of the same force and eifect as a covenant of seizin."
2364. Breach—'l‘he covenant relates to the present and not to the future.
If there is any breach, it is at the time of the execution of the deed. and the
cause of action therefor is then completed.‘° Facts constituting a breach of a
covenant of seizin are generally a breach of the covenant of right to convey.“
2365. Damages—The measure of damages is apparently the same as for the
breach of a covenant of seizinf‘2
OF VVARRANTY AND QUIET ENJOYMENT

2366. Force and eHect—A covenant of warranty undertakes to warrant and
defend the title against all persons whornsoever.83 In this state the covenant
of warranty and quiet enjoyment are substantially cumulative.“ A covenant
of warranty relates to the future and not to the present. Its obligation is to
defend the title against any who shall lawfully claim the premises in opposition
thereto.83 A covenant for quiet enjoyment goes only to the possession, and not
to the title.“ It is an assurance against disturbance consequent upon a de

fective title.M

A deed to a railway company, with covenants of warranty and

quiet enjoyment, has been held to license an existing embankment obstructing

the flow of surface water and to release a claim for damages therefor.”
2367. Qua1iﬁed—A covenant of warranty, qualiﬁed by an express exception
as to taxes for a certain year, has been held not further qualiﬁed by an excep
tion in a preceding covenant against incumbrances.“n
71Allcn v. Allen, 48-462, 51+473; Long
v. Howard. 51-571, 53+1014; Resser v.
Carney, 52-397, 54+89; Bradley v. Norris.
63-156, ti5+35T.
‘'2 Horrigan v. Rice, 39—49, 38+765.

T3 Lowry v. Hurd, 7—356(282).
14 VVagner v. Finnegan, 54-251, 55+1129.
T5 Burke v. Beveridge, 15—205(160);
Kimball v. Bryant, 25-496, 500; Ogden v.

*0 Ogden v. Ball, 40-94, 99, 41+-453.
M Burke v. Beveridge, 15—205(160);
Long v. Howard. 51—571, 531-1014. See
§ 2360.
8‘-3 Burke v. Beveridge, 15—205(160).

See

§ 2361.
'38 Johnston v. Piper, 4—192(133).

See,

as to what constitutes a warranty deed,

Ball, 38-237. 36+344; Huntsman v. Hen

State v. Butler, 47—483, 50+532.
8* See Fritz v. Pusey, 31-368, 370, 18+

dricks, 44-423, 46+9l0; Bradley v. Norris.
63-156. 65+357; Vallentyne v. Immigra
tion L. Co., 95-195, 200, 103+1028.
1" Ogden v. Ball, 38-237, 36+-344; Sable

94; Ogden v. Ball, 40-94, 99, 41+453.
85 Allis v. Nininger, 25-525; Brown v.
Manning, 3—35(13).
8° Moore v. Frankenﬁeld, 25-540.

v. Brockmeier, 454348, 47+794.
17 Kimball v. Bryant, 25-496. See Clem

ent v. Willett, 105-267, 117+491.
"1 Clagne v. Washburn, 42—371, 44+130.

T" Sandwich Mfg. (‘.o. v. Zellmer, 48-408,
418, 51+379.

81 Ogden v. Ball, 40—94, 96, 41+453.
3* McCarty v. St. P. etc. Ry., 31-278, 17+

616.
89 Merritt v. Byers, 46-74. 48+417.

516

COVENANTS

2368. Rebutter by collateral warranty—The doctrine of rebutter by col
lateral warranty does not obtain in this state.“0
2369. Title subsequently acquired—If land is conveyed by a deed of gen
eral warranty, any superior outstanding title subsequently acquired by the
grantor will inure to the beneﬁt of the grantee and his assigns.91
2370. Effect of other covenants-—A covenant of warranty is not restricted
by an exception in a preceding covenant against incumbrances.M
2371. Quantity of land covered—A warranty deed of a deﬁnite quantity of
land (no boundaries or monuments being given) on a designated side of a
larger tract, which is duly described, conveys and warrants the full quantity
named."3
2372. Breach—Eviction—-To constitute a breach there must be an eviction,

either actual or constructive, under a paramount title. The mere existence of
such a title is insuﬂicient. There must be a hostile assertion of such title by
the l1older. It is unnecessary that there be an actual ouster and dispossession
of the covenantee under judgment or process. It is suﬁicient if the holder of
a paramount title asserts his right and demands possession and that the cove
nantee yields under the pressure of such demand. So, also. if the title is so
asserted that he must submit to the terms of the demandant or leave, he need
not await the result of a lawsuit, but may purchase the title and this will amount
to a breach. If he purchases the title the burden is on him to establish it in an
action against his covenantor. If the eonvenantee is refused possession by one
in actual possession, under a paramount title, there is a breach without any
further act by the covenantee or occupant.“ A judgment merely establishing
an adverse paramount title does not amount to a constructive eviction, at least,
unless the premises are vacant and unoccupied.“ A judgment. in an action to
determine adverse claims, adjudging that the defendant, by virtue of a para
mount title, is the owner in fee simple and in possession of the land, and that
the plaintiff has no title to or interest therein, is evidence of a constructive
eviction of the plaintiff." A covenant for quiet enjoyment goes only to the
possession, and does not go to the title; and in case the covenantee, or his

assignee, takes and holds possession under the deed, there must be an actual
lawful eviction from the premises, or some disturbance of that possession, to
constitute a breach of the covenant. So long as the actual possession of the
property remains in the covenantee or his assignee, an action for a breach of

the covenant will not lie, though there may exist in fact an outstanding para
mount title, the enforcement of which would work a change in the possession.”
2373. Damages—lf there is a total failure of title the full amount of the»
consideration paid, with interest from the date of payment, is recoverable."*
The reasonable expenses of defending the title are recoverable.W In an action
no(loodvvin v. Kumm, 43-403, 45+853.
91 Burke v.
Beveridge,
15-205(160);

Sandwich .\lfg. Co. v. Zellmer, 48-408, 51+
379;

Rooney v. Koenig, 80-483, 83+399;

Bradley E. Co. v. Bradley, 97-161, 106+
110. See Thielen v. Richardson, 35-509,
29+677.
9'-H\IerrittMfg.
v. Co.
Byers,
46-74,
48+417;
Sandwich
v. Zellmcr.
48-408,
51+

18+9~t; Ogden v. Ball, 40-94, -11+453;
Bruus v. Schreiber, -18-366. 51+120; Wag

ner v. Finnegan. 54-251, 55+1129; Id., 65
115,

6T+T95;

Brooks

v.

Mob].

104-404.

116+931.
"5 Wagner v. Finnegan, 54-251, 55+1l?.$L
96 Larson v. Goettl, 103-272, 114+S-H).
SeeHarv.
Brooks
v. Mohl.
21
L. Rev.
628. 104-404,I 116+-931;

379; Rooney v. Koenig, 80-483, 83+399;

97 Moore v. Frankenﬁeld. 25-5-10.

Tappan v. Huntington, 97-31. 106+98.

‘*8 Dcvine v. Lewis, 38-24, 35+711; Brooks

"3 Larson v. Goettl. 103 -272, 11-H840.

v. Mohl, 104-104, 116+931.

See. as to the

M Maxﬁeld v. Bierbnucr. 8-413(367,
376); Burke V. Beveridge, 15—205(160);

measure of damages for a partial failure of
title, Reynolds v. Franklin, 44-30, 46+139.

Allis v. Nininger, 25-525; Moore v. Frankenﬁeld. 25-5-10; Fritz v. Puseyy 31-368,

99 Allis v. Niniuger, 25-525;
.\Iohl, 10-1--104, l16¢931.
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by an assignee of the covenantee the measure of damages is the amount paid by
him, not exceeding the amount paid to the covenantor, with interest from the
time of the eviction.1 If the breach is due to an unexpired term or lease the
measure of damages will ordinarily be the value of the use of the premises.2
If the plaintiif has not been disturbed in his possession only nominal damages
are recoverable.3 The measure of damages for the breach of covenants of war
ranty and quiet enjoyment is the same.‘ Where the vendee buys the paramount
title, the measure of damages is the amount paid therefor, and interest, pro

vided the sum does not exceed the consideration money and interest. If the
purchaser has been actually deprived of part only of the subject of his bargain,
his damages correspond.5

'

2374. Vendee may buy outstanding tit1e—If, at the date of the execution
of'a warranty deed. a superior title is outstanding in a third person, the cove

nants of that deed are broken whenever that title is actually asserted against
the covenantee, the premises are claimed under it, and the covenantee is com

pelled to yield and does yield his claim to the superior title. The vendee in
such a case may extinguish the paramount title by purcl1ase.8
2375. Release and discharge-The owner of an estate to which a covenant
of warranty is incident may release and discharge it, and thereby terminate all
rights under it, either in favor of himself or of any subsequent grantee of the
land."

2376. Election—A plaintiﬁ has been held not bound to elect between a
breach of a covenant of quiet enjoyment and a breach of a covenant against in
c 1! mbran ces.8

2377. Limitation of actions—The vendee’s right of action against the war
rantor does not date from the time when the deed was delivered, so as to be

barred by the statute of limitations at the end of six years thereafter.9
2378. Complaint—In an action for the breach of a co"enant of warranty
the complaint 1nust allege facts showing an eviction, actual or constructive.‘°
COVENANT AGAINST INCUMBRANOES

2379. Force and eﬁ'ect—A covenant against incumbrances is a covenant of
indemnity.H It is personal and passes to the personal representative, and not
to the heirs. of the covenantee.12
2380. Qua1iﬁed—The covenant may be qualiﬁed by excepting a speciﬁed
ineumbranc-e.‘3
2381. Action by assignee--While the covenant does not run with the land.
in the full sense of that term, -yet an action will lie thereon by an assignee or
grantee of the covenantee.H and such action is not subject to setoff or defence

by the covenantor.“
1 Moore v. Frankenﬁeld. 25-540.
2 Fritz v. Pusey, 31-368, 18+94.
3Sable v. Brockmeier. 45-248. 47+794.
‘Ogden v. Ball, 40-94, 99, 41+453.
5 Maxﬁeld v. Bierbauer, 8-413(367, 376) I
Brooks v. Mohl, 104-404, 1164-931.
6Brooks v. Mohl, 104-404. 116+931.
7 Merritt V. Byers, 46-74, 77, 48+417.
S Bruns v. Schreiber. 48-366. 5l+120.
°Brooks \'. Mohl, 104-404, 116+931-.
10 Wagner v. Finnegan, 54-251, 55+1129.
11 Hawthorne v. City Bank of Mpls., 34-

12 Randall v. Macbeth, 81-376, 378, 84+
119.
13 Calkins v. Copley, 29-471, 13+90-4;
Merritt v. Byers. 46-74, 48+417; Sand
wish Mfg. Co. v. Zellmer, 48-408, 51+379;
Walther v. Briggs, 69-98, 71+909; Rooney
v. Kocnig, 80-483, 83+399; Tappan v.
Huntington, 97-31, 106+98.
1* Hawthorne v. City Bank of Mpls., 34
382. 384, 26+4; Security Bank v. Holmes,
65-531, 681-113; Id.. 6S-538, 71+699;
Clement v. Willett. 105-267, 117+491. See

382, 384. 264-4; Security Bank v. Holmes,

15 Tlarv. L. Rev. 150.

65-031, 534, 694113.

1-1 Randall v. Macbeth, 81-376, 844-119.
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2382. Breach-—The covenant relates to the present and not to the future.
If there is any breach it is at the time of the execution of the deed and the
cause of action therefor is then complete." But the right to substantial dam
ages may not accrue until later." An incumbranee within the meaning of the
covenant is any right or interest in the land which may subsist in third per
sons to the diminution of the value of the land, but consistent with the passing
of the fee by the conveyance,“ such as an outstanding lease,W an easement for
a party-wall ; 2° a railway right of way; “ or the statutory interest of a wife.”

By statute a recovery may be had for an incumbrance appearing of record,
though it is not an incumbrance in fact."
2383. Darna.ges—"l‘he general rule is that damages should be estimated ac
cording to the real injury from the incumbrance. In the case of an unexpired
term or -lease the measure of damages is ordinarily the value of the use of the
premises." If the incumbrance cannot be removed, as in the case of a railway
right of way, the measure of damages is the consequent depreciation in the
value of the land.25 It the covenantee loses the land by reason of the incum
brance he may recover the consideration paid, with interest." Generally the
cost of removing or securing the release of an incumbrance is recoverable.27
HISCELLANEOUS COVENANTS

2384. Of non-claim-—A covenant of non-claim does not preclude the cove
nantor from asserting a subsequently acquired title.28
2385. To stand seized—A covenant to stand seized must rest on a consid
(‘ration of blood or marriage.“

2386. For further assurance—A covenant for further assurance has been
held operative."

2387. Of quantity—(‘ertain words have been held not to amount to a cove
nant as to quantity.31
2388. To remove incumbrances—Liquidated damages. stipulated for a
breach of a covenant to remove an incumbrance, have been sustained.‘2

2389. Various covenants construed—A covenant by a grantee to pay the
dchts of his grantor; 3“ a covenant to keep a dam in repair: 3‘ a covenant to
protect and save harmless against a mortgage given by a former owner on the
land conveyed and other lam 3'“
COVENANTS RUNNING WITH THE LAND

2390. Deﬁnition—A covenant runs with the land when either the liability
to perform it, or the right to take advantage of it. passes to the assignee of the
W Ogden v. Ball, 40-94. 99, 41-1453;
Wills v. Summers, 45-90, 92, 47-F463; Ran
dall v. Macbeth, 81-376, 378. 84+119.
1'' Dana v. Goodfellow, 51-375, 53+656;

'st-Wt-ity Bank v. Holmes. 65-531, 534, 68+

See Bruns v. Schreiber, 43-468, 45+861.
2'! Dana v. Goodfcllow, 51-375, 53+656.

18 Hope v. Stone, 10-l41(114).

113.

18 McNaughton v. Carleton College, 28
285, 290, 9+805; Fritz v. Pusey, 31-368,
18+94; Mackey v. Harmon, 34-168, 172.
24-+702; Crowley v. Nelson, 66-400, 407.
69+321.
W Fritz v. Pusey, 31-368, 18+94.
'-’° Mackey v. Harmon, 34-168, 24+702.
'-*1 Bruns v. Schreiber, 48-366, 51+120.
'-‘2 Crowley v. Nelson, 66-400, 69+321.
23 R. L. 1905 § 3345; Hawthorne v. City
Bank of Mpls., 34-382. 26+4;
Beard. 39-32. 34, 38+755.

M Fritz v. Pusey, 31-368, 18+94.
'-'5 Mackey v. Harmon, 34-168, 244-702.
1'“ Sherwood v. Wilkins, 50-152. 52+394.

Fasler v.

See Hol

combe v. Richards, 38-38, 44, 35+714.
‘~"-1 Hope v. Stone. 10—141(11-1).
30 Id.
31 Austrian v. Dean, 23-62 ; Ward

v.

Dean, 69-466, 72+710.
3'2 Fasler v. Beard, 39-32, 38+755.
1‘-'1B('ll v. i\‘lcndenh:ill, 71-331. T3+1086.

34 Stanton v. Sauk Rapids Co., 74-286.
77+1.
3-“ Dana v. Goodfellow. 51-375, 53%-656.
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land.M It is termed a real covenant, while one which does not run with the
land is termed a personal covenant.37 The right of action upon a covenant
which runs with the land passes with the estate, and does not remain in a cove
nantee after the estate has been transferrec .38
2391. General principles—Whether a covenant runs with the land must be
determined from the nature and subject-matter of the covenant itself, and not
from the language used by the parties. The parties cannot by agreement make a
covenant run with the land, if it is not in its nature a real c0venant.3”

To en

able a covenant to run with the land, so as to give the assignee its beneﬁt, the
covenantee must be the owner of the land, to which the covenant relates; but .

the covenantor may be either a person in privity of estate with the covenantee.
or a stranger; while, with reference to the subject of the covenant, it is sufficient
if it is for something to be done or refrained from, about, touching, concerning.

or affecting the covenantee’s land, though not necessarily upon it, if the thing
covenanted for be for the beneﬁt of the same, or tend to increase its value in the

hands of the h0lder.“° The covenant must concern the land or estate. It
must inhere in or be attached to the land, or relate to its mode of occupation or
enjoyment.‘1

2392. Covenants creating easements-—In some cases covenants are con
strued as equivalent to the grant of an easement or servitude, and as such held
to attach to the land and run with it.‘2
2393. In equity—-In equity covenants relating to land, or its mode of use,
or enjoyment, are frequently enforced against grantees with notice, though
there is no privity of estate, and they are not such as, in strict legal contempla
tion, run with the land.43

2394. Covenants of seizin, right to convey, and against incumbrances
These covenants are in praesenti and do not strictly run with the land.“
2395. Covenants of warranty and quiet enjoyrnent—'l‘hese covenants run
with the land.45
2396. Held to run with land—A covenant to maintain water in a lake at a
certain stage, etc. ; 4“ a covenant for partial releases as lots should be solc ;‘7 a

covenant relating to a party-wall ; ‘B a covenapt against prior incumbrances.‘9
2397. Held not to run with land—A covenant for exclusive transportation
by a particular railway of all product of a stone quarry; 5° a covenant to main
tain a roof; '“ a covenant to keep a dam in repair; 52 a covenant against the sale

of intoxicating liquors; 5“ a covenant for the assumption of a mortgage.M
3“ Shaber v. St. Paul W. Co., 30-179, 182,
14+-874; Kettle River Ry. v. Eastern Ry.,

41-461, 471, 43+469; First Nat. Bank v.
Security Bank, 61-25, 28. 63+264; Kimm
v. Griﬁin, 67-25, 29, 69+634; Sjoblom \‘.
Mark, 103-193, 114+T46.

37 Kimball v. Bryant. 25-496.
38 Resser v. Carney, 52-397, 407, 54+89.
-"*9 Vawter v. Crafts, 41-14, 42+-183; Ket
tle River Ry. v. Eastern Ry., 41-461, 471,
43+469.
4°Shaber v. St. Paul W. Co., 30-179,
183, 14+874; Vawter v. Crafts, 41-14, 42+
483; Clement v. Willett, 105-267, 117+-191.
H Kettle River Ry. v. Eastern Ry., 41
46], 471, 43+469; Clement V. \Villett, 105~

267, 117+491.
-12 Kettle River Ry. v. Eastern Ry., 41
461, 472, 43+469.
*3 Kettle River Ry. v. Eastern Ry., 41
461, 473, 434469. See Klemer v. Shcﬂield.
78-224. 80+-1055; Sjohlom V. “ark. 103
193. 114+746.

H See §§ 2362, 2364, 2381.
+6 Shaber v. St. Paul W. Co., 30-179,
184, 14+874; Merritt v. Byers, 46-74, 77.
48+-117.
46 Shaber v. St. Paul W. Co., 30-179, 14+
S74.

4'! Vawter v. Crafts, 41-14, 42+483.
48 First Nat. Bank v. Security Bank, 61
25, 63+264; Kimm v. Griﬂin, 67-25, 69+
634; Nat. Life Ins., Co. v. Lee, 75-157,
77+79-1.

W Stewart \'. Parcher. 91-517, 520, 98+
650.

A

50 Kettle River Ry. v. Eastern Ry., 41
461. 43+469.
-'-1 Rochester Lodge v. Graham,

65-457,

68+79.
52 Stanton Y. Sank Rapids Co., 74-286.
77+].
“-8 Sjoblom v. Mark. 103-193, 114-+746.
-'-4 Clement v. Vl'illett, 105-267, 1174491.
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CREAM—See Food, 3776, 3777.
CREDIBILITY OF WITNESSES-—See New Trial, 7145; Trial, 9764,
9786: Witnesses. 1U3~l4-10357.
CREDIT INSURANCE—Se_c Insurance, 4644.

CREDITOR—One who has a right to require the fulﬁlment of an obliga
tion or contract for the payment of money; one who has a debt or demand
against another upon contract, express or implied, for the payment of money.“
CREDITORS’ BILL-See Creditors’ Suit.

CRE.DlTORS' SUIT
Cross-References

See Execution, 3499.

2398. Deﬁnition—A creditors’ suit or bill is an equitable action to enforce a
judgment or other general lien out of property of the debtor not subject to levy
and sale on execution.“
2399. When lies—A creditors’ suit will lie to reach property not subject to
le\'_\' and sale on execution,“1 including property interests too contingent to be
sold on execution." It has been held to lie to enforce an agreement of credit
ors with their debtor.” It will not lie to enforce a lost mortgage.“°
2400. Prior exhaustion of legal remedies-—-Equity will not grant relief by
entertaining a creditors’ suit where the plaintiff has an adequate remedy at law.
A creditors’ suit will not lie unless the plaintiff has exhausted his legal remedies
b_\' recovering judgment and having an execution thereon returned unsatisﬁed."l
This rule is relaxed as against an absconding or non-resident debtor." A
creditors’ suit will not lie where there is other available property out of Which
the judgment can be satisﬁed.“
2401. Property out of state--Receiver—To reach land lying out of the
state, the court may appoint a receiver and compel the debtor to execute to him
such conveyances as may be necessary to pass the title.“
2402. Effect on execution sa1e—The pendency of a creditors’ suit has been
held not to affect the validity of an execution sale under the judgment Which
the suit was brought to enforce.”

2403. Intervening creditors—Cross bill-If an intervening creditor de
sires, besides the allowance of his claim, to demand other relief which cannot
-'-5 Tinkcom v. Lewis, 21-132; First Nat.
Bank v. How, 28-150, 9+626; Adarnson v.
(‘heney, 35-474, 29+71; Lake v. Albert,
37-453, 35+177; Mohr v. Minn. El. Co.,

40-343, 348, 41+l074; Daniels v. Palmer,
41-116, 121, 42+855; Murch v. Swensen,
40-421, 42+290; Buchanan v. Reid, 43
172, 45+11; Atwater v. Manchester S.

Olsen

v.

O'Brien, 46-87, 48+453; In re Nicolin,
130, 133, 56+5S7; Kalkhoif v. Nelson,
234, 290, 62+332; Rosemond v. N. W.
Co., 62-374, 375, 6-H-925; Seheibel v.
derson, 77-54, 79+594.

Bank,

45-341,

346,

4S+187;

55
60
etc.
An

56 Wadsworth v. Sehisselbaucr, 32-84, 19+
390. See §§ 2399, 2400.
51 Wadsworth v. Schisselbauer, 32-84, 19+
390.
68 Fryberger v. Bervcn. 88-311, 316, 92%
1125.

W First S. Bank v. Sibley Co. Bank, 93
317, 101+309.
0° Gale v. Battin, 16-148(133).
"1 Banning v. Armstrong, 7--l0(24);
Massey v. Gorton, 12-145(83); Wadsworth
v. Schisselbauer, 32-84, 19+390; Moﬁatt
v. Tuttle, 35-301, 28+509; Spooner v.
Travelers Ins. Co., 76-311, 79+305; Fry
berger v. Berven, 88-311, 92+1125; Will
iams v. Kemper, 99-301, 109+242. See
Note, 23 L. R. A. (N. S.) 1.
03O\’8l'l111l‘8 v. Haworth, 48-372, 51+12]:
Rule v. Omega S. & G. Co., 64-326, 67+60.

03 See Johnston v. Piper, 4—192(133);
Spooner v. Travelers Ins. Co., 76-311, 317.
79+305.
64'1‘owne v. Campbell, 35-231. 28+254.
67- Kumlcr v. Ferguson. 22-117.
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be had under the allegations of the original complaint, he must obtain leave of
court to ﬁle a cross bill.“‘3 Creditors may contest the claims of each other."
2404. Limitation of actions—The life of a judgment cannot be extended by
a t-reditors’ suit. 11' the ten years, during which a judgment lien continues.
expire during the pendency of a creditors’ suit on the judgment, the suit falls.“

_ 2405. P1eading—The complaint must show the exhaustion of legal rem
edies.“I If it is alleged that the creditor has recovered a judgment against the
debtor, and that an execution thereon has been returned unsatisﬁed, it is un

necessary to allege that the debtor is insolvent and has no other property out of
which to satisfy the judgment.70 It is proper to allege that the action is
brought on behalf of the plaintiff and all other creditors who may choose to
come in,"1 but such an allegation is doubtless unnecessary.
CREDITS—See Taxation, 9129.
CRIME-—See Criminal Law, 2406.
CRIMINAL COMPLAINT—See Criminal Law, 2432; Indictment; Jus

tices of the Peace. 5343; Municipal Corporations, 6804.
CRIMINAL CONVERSATION—See Husband and Wife, 4297.
CRIMINAL INTENT—See Criminal Law, 2454.
6" Pioneer F. Co. v. St. Peter St. I. Co.,
64—386_. 67+217.
3:; Keith v. Mellenthin, 92—527, 530, 100+
6.

"9 Newcll v. Dart, 28-248, 9+732.

69 Sec cases under § 2400.
W Williams v. Kemper, 99-301, 109+842.
See Spooner v. Travelers Ins. Co., 76-311,
T9+305.

"Goncelier v. Foret, 4-1!-3(1).

CRIMINAL LAW
IN GENERAL

VARIOUS DEFENCES

Deﬁnition of “crime,” “offence,” etc.,

Insanity, 2446.

2406.
Legislative discretion, 2407.

Intoxication, 2447.
Alibi, 2448.

No common-law offences, 2408.
Intent, 2409.
Wilful—Good faith, 2410.

Acts constituting different offences, 2411.
Acts punishable under general law and or
dinance, 2412.
Acts punishable by federal and state au

BURDEN AND DEGREE Ol-‘ PROOF
In general, 2449.
Statutory statement of rule, 2450.
Presumption of innocence not evidence.
2451.

Irresponsibility—I_nsanity and drunkenness.

thority, 2413.

2452.

Attempts to commit crime, 2414.
Principal and accessory, 2415.
(Tonspirators, 2416.
Construction of criminal laws, 2417.
Private prosecutor, 2418.
Merger, 2419.

(‘orpus delicti, 2453.
Burden of proving criminal intent, 2454.
Deﬁnition of reasonable doubt, 2455.

JURISDICTION
In general, 2420.
Waiver of objection to jurisdiction of per

EVIDENCE
Necessity of calling certain witnesses, 2456.
Necessity of corroborating an accomplice,
2457.

Character of defendant, 2458.
Evidence of other crimes, 2459.

son, 2421.

Acts and declarations of fellow conspira
VENUE
(‘hange of venue, 2422.

tors, 2460.

Dying declarations, 2461.
Confessions, 2462.
Admissions, 2463.

Place of trial. 2423.

Proof, 2424.

Flight. 2464.
FORMER JEOPARDY—FORMER CON
VICTION OR ACQUITTAL
In general, 2425.
What constitutes same oﬁence, 2426.

Suppression or concealment of evidence,
2465.
Prep:1rator_v acts, 2466.
Motive, 2467.
Threats. 2468.

Suﬂiciency of plea, 2427.
TIME OF TRIAL AND CONTINUANCE
PRELIMINARY EXAMINATION
Right to a speedy trial, 2469.
(fontinuance, 2470.

Who are committing magistrates, 2428.
Nature and object of proceedings, 2429.
To what offences applicable, 2430.

TRIAL

Waiver, 2431.

Complaint, 2432.
Warrant of arrest, 2433.
Examination. 2434.
Discharge of prisoner, 2435.
Commitment — Submission of charge
grand jury, 2436.

Presence of accused, 2471.
Right to a public trial, 2472.
Right to fair trial, 2473.

to

Separate trial of defendants jointly in
dicted, 2474.
Granting a view. 2475.

Warrant of commitment, 2437.

Procedure when juror becomes sick, 2476.

Return, 2438.
Change of venue, 2439.

Province of court and jury—Law and fact.
2477.
Argument of counsel, 2478.

A RRAIGNMENT
Time, 2440.
Copy of indictment for accused, 2441.

Charging the jury. 2479.

Discharge of jury for inability to agree.
2480.
Separation of jury. 2481.
Polling the jury, 2482.

PLEAS
Former conviction or acquittal or jeopardy,
2442.
Effect in giving court jurisdiction, 2443.
Withdrawal of plea, 2444.

Verdict—Snﬂ‘iciency generally, 2483.
Sealed verdict. 2484.
Acquittal for insanity-Verdict, 2485.
Verdict for lesser offences or lesser degrees
of offences than charged, 2486.

In abatemcnt—Beneﬁt of clergy. 2445.

Sentence or judgment, 2487.

URIMINAL LAW
ARREST O F JUDGMENT
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Assignments of error, 2498.
Dismissal of appeal, 2499.

‘

('l""md9, 2488-

Scope of rcview—Suﬂiciency of record.

0 NEW TRIALS
l" general, ~4S9'
Granted only for substantial error, 2490.

2500. of supreme court—Modiﬁcation of
Powers
judgment—Directing execution, 2501.

APPEAL

.I'L'NlS}I.\lENT AND EXECUTION

When lies—Waiver, 2491.

Punishment in absence of express provi

Writ of error, 2492.
('OI'tlfYiIIg questions to supreme court, 2493.
Notice of appeal, 2494.
Stay, 2495.
Bill of exceptions, 2496.
Return, 2497.

sion, 2502.
Fine or imprisonment, 2503.
Capital punishment-—Mitigation under ex
ceptional circumstances, 2504.
Warrant by governor, 2505.
Publication of details of execution, 2506.

Cross-References

See Arrest; Bmil; Convicts; Grand Jury; Indictment; Pardon; Prisons; Reformatories.
IN GENERAL

2406. Deﬁnition of “crime,” “offence,” etc.—By statute a crime is deﬁned

as an act or omission forbidden by law and punishable upon conviction by death.
imprisonment, ﬁne, or other penal discipline."2 The terms “crime,” “offence”
and “criminal offence” are all synonymous, and include any breach of law estab
lished for the protection of the public, as distinguished from an infringement of
mere private rights, for which a penalty is imposed or punishment inﬂicted in
any judicial proceeding.78 The term “offence” in criminal law, is not identical
in meaning with the word “act.” It imports, in its legal sense, an infraction
or transgression of a law—the wilful doing of an act which is forbidden by a

law or omitting to do what it commands.’H It includes any punishable viola
tion of law—the doing that which a penal law forbids or omitting to do what it
comma.nds—and hence includes all violations of municipal ordinances punish
able by ﬁne or imprisonment." It does not include violations of the military
code."' It includes misdemeanors.” When an offence is not a felony it is nec
essarily a misdemeanor." The word “felonious” means “criminal.” An in
famous crime is any offence punishable with death or imprisonment in the state
prison.'m

2407. Legislative discretion—It is within the exclusive power of the legis
lature to declare what acts shall constitute a crime, to deﬁne the same, and to

provide such punishment therefor as may be deemed appropriate.80
2408. No common-law ol¥ences—Prior to the Penal (‘ode the connnon law
as to crime was in force in this state except where abrogated or modiﬁed by stat
ute.In The Code abolished all common-law offences and now no act or omission
is criminal except as prescribed by statute." The common law may be re
ferred to in aid of the construction of common-law terms used in statutes; ‘3

but statutory definitions must control.
1'-’ R. L.
1-1 State
74 State
‘'5 State

1905 § 4747.
v. West, 42-147, 43+845.
v. Oleson, 26-507, 517, 51-959.
v. Cantieny, 84-1, 2-H458; St.

Paul v. Stamm, 106-81, 118+-154.
7" State v. Wagoner, 74-518, 77+424.
"State v. Sauer, 42-258, 44+-115.
"State v. Shaw, 39-153, 39+-‘$05.

The legislature has endeavored to do
79 R. L. 1905 § 5514(3); State v. Hogard.
12-293(191).
'4" State v. Shevlin, 99-158, 108+935.
"1 State v. Pulle, 12-l64(99); State v.
(Irummey, 17-72(50).
"2 G. S. 1894 § 6286; State v. Holong.
38-368, 37+587; State \'. Shaw. 39-153,
39+3()5; State v. Sargent. 71-29, 73+626.
'13 Benson v. State, 5—‘l9(6).
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away with the refinements and technicalities of the common law and it is the
duty of the courts to further the reform.“
2409. Intent—1t is sometimes said that a criminal intent is an essential ele
ment of all crimes.85 The expression is misleading and ought never to be used
before a jury. It would be a distinct gain to clear thinking in this connection
if its use were entirely abandoned. It is certainly not true that there must al
ways be a culpable intent. A guilty mind—mens rea—is not essential in all
cases. Intent appears in the criminal law in a twofold aspect. It means
either (1) doing an unlawful act intentionally—that is, freely, purposely, and
not accidentally; or (2) doing an indifferent act with a speciﬁc unlawful in
tent.“ It is not essential that the wrongdoer should intend to commit the
crime to which his act amounts, but it is essential that he should intend to do

the act which constitutes the crime.M The legislature may forbid the doing
of an act and make its commission criminal without regard to the intention.
knowledge, or motive of the doer."

Acts, in themselves innocent and indiﬁer

ent, are sometimes made criminal when done under circumstances which experi
ence has taught will probably result in harm which the law seeks to prevent.“9
The rules as to the burden of proving intent are stated elsewhere."0
2410. Wi1fu1—Good faith—The word “wilful,” as used in penal statutes.
often embodies an element of maliciousness. Courts will sometimes spell the
defence of good faith into a statute.‘‘)1
2411. Acts constituting dilferent offences-—The same acts may constitute
or be parts of diﬁerent offences.” They may be oﬁences under different stat
utes,D8 or under different sections of the same statute.“

2412. Acts punishable under general law and ordinance-—An act may be
punishable under both the general law and a municipal ordinance and the
punishment need not be the same.” In such a case a conviction under the
ordinance is not a bar to a prosecution under the general law.M

2413. Acts punishable by federal and state authority—An act may be at
the same time an offence against the United States and against the state.97
2414. Attempts to commit crime—An act done with intent to commit a

crime, and tending, but failing, to accomplish it, is an attempt to commit that
crime.”
.
2415. Principal and accessory—An accessory before the fact is “one who.
though absent at the time of the commission of the felony, doth yet procure.
-counsel, command, or abet another to commit such felony.” M
“I Bonfanti v. State. 2-]23(99) ; Benson
v. State, 5—19(6); State v. Holong, 38
368, 37+5S7.
85 See State v. Welch, 21-22, 26; State
v. Quackenbush, 98-515, 521, 108+953.
"3 See 2 Stephen, History Criminal Law,

An accessory

strom. 90-72, 95+580; Price v. Denison,
95-106. 103+728.
9'-’ State v. Dineen, 10—407(325).
"3 State v. Holt, 69-423, 72+700.
W State v. Barry, 77-128. 79+656.
"5 State v. Charles, 16-474(426); State

112; Holmes, Common Law, c. 2; State v.

v. Ludwig. 21-202; State V. Oleson, 26

Welsh, 21-22, 26; State v. Hair, 37-351,
34+S93.
ST State v. Quackenbush, 98-515, 521,

507, 5+959; Mankato v. Arnold. 36-62, 30+

108+95.'l.
‘3 State v. Welch, 21-22; State v. Heck,
23-549; State v. Edwards. 94-225, 102+

697; State v. Quackenbush. 98-515. 108+
953. See State v. Coleman, 99-487, 110+5.
‘19 State

v.

Quackenbush,

98-515.

521,

]tl8+9;'i3.

'~*° See § 2454.

'

91State v. Stein, 48-466, 51+474; Hobo
v. Swift, 58-84, 59l831; State v. Dahl

305; State v. West, 42-147, 43+S-15; State
V. Harris, 50-128, 521-387; State V. Lind
quist. 77-540, SOJ-701; Jordan v. Nicolin.
84—367. 87+916.
96 State v. Lee, 29-445, 13+9l3; State
v. Harris, 50-128, 52+387.
W State v. Oleson. 26-507. 54-959; State
v. Lee. 29-445, ]3+913.
5“ R. L. 1905 § 4771; State v. Miller,

103-24. 114-88.

See 16 Harv. L. Rev. 437,

491.

99 State v. l\IcCarte_v, 17-76(54); State
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after the fact is deﬁned by statute.1 In treason and misdemeanors there is no
distinction between principals and accessories; all concerned in the commission
of the offence are deemed principals, and indicted and punished accordingly.2
The distinction between principals and accessories before the fact is abolished
by statute and all persons concerned in the commission of a crime may be in
dicted and punished as principals.8 One who gives a bribe is not an accomplice
of the bribe-taker so that he can be convicted as a principal for bribery.4 The
mode of charging an accessory in an indictment is stated elsewhere.‘
2416. Conspirators—When two or more conspire to commit a felon-_\' and
engage in its commission all are alike guilty.u
2417. Construction of criminal laws-—-It is a general rule at common laur
that penal statutes are to be construed strictly.7 A criminal oﬁence should not
be created by an uncertain and doubtful construction.8 A statute is ineffectual
to make criminal an act otherwise innocent, unless it clearly appears that such
act is within the prohibition of the statute, the statute being‘ reasonably con
strued for the purpose of arriving at the expressed intention of the legislature.
It is not enough that the case-be within the apparent reason and policy of the
statute.” But a criminal statute is to have a reasonable construction and such
as is best suited to accomplish the purposes to be arrived at, consistently with
the-meaning of the language used.‘° The construction cannot be contrary to
the language used.11 By statute the common-law rule of strict construction is
abolished so far as certain provisions of Revised Laws 1905 are concerned."-'
2418. Private prosecutor—It has been held discretionary with a trial court
to permit, at the request of the attorney general, a private attorney to appear
and prosecute a criminal action.13
2419. Merger—'l‘here is no such thing as a merger of different offences.“
JUR [SDICTION

2420. In general—'l‘he courts of this state have jurisdiction over an oﬁence
committed on a bridge across a river which separates the state from Wiscon
sin.15 Where an injury to the person is inﬂicted in this state followed by death
in another state the courts of this state have jurisdiction."

A district court

has jurisdiction to indict for a misdemeanor even though the statute gives a
justice of the peace or municipal court jurisdiction of the offence.11 The sub
ject of jurisdiction, as determined by the place in the state where the oﬁence
was committed, is considered elsewhere.la
v. Beebe, 17-241(218); State v. Quinlan,
40-55, 41+299. See R. L. 1905 § 4758.
1 R. L. 1905 § 4759.

See State v. King,

88-175, 92+965.
2G. S. 1894 § 6312; State v. Beebe, 17
241(218); State v. Wellman, 34-221, 25+
395.
3 R. L. 1905 § 4758; State v. Johnson,

37-493, 35+373; State v. Floyd, 61-467,
634-1096; State v. Brigg 84-357, 87+
935; State v. Renswick, 85-19, 88+22;
State V. Whitman, 103-92, 114+363.

4State v. Sargent, 71-28, 73+626.
See

State V. Lucy, 41-60, 42+697.

1U. S. v. Gideon, 1—292(226); State v.
Mims, 26-191, 2+492; State v. Small, 29
216, 12+703. See § 8989.

B U. s. v. Gideon, 1—292(226).

11 State v. Cooke, 24-247.

Aliter in case

of manifest mistake, State v. Small, 29
216, 12+703.

1'~' R. L. 1905 § 4749. See State v. Small.
29-216, 12+703; State v. Rollins, 80-216,
83+141; State v. Smith, 82-342, 85+l2.
13 State v. Rue, 72-296, 75+235.

14 State v. Dineen, 10-40'/'(325).
15 State v. George, 60-503, 63+1O0.
1“ State

5 See §§ 4402, 4403.

6State v. Barrett, 40-7.7, 41+463.

9State v. Finch, 37-433, 34+904; State
v. Small, 29-216, 12+703.
1° State v. Deusting, 33-102, 22+442.

v.

Gessert,

21-369;

State

v.

Smith, 78-362, 81+17.
11 State v. Kobe, 26-148, 1+l054; State
v. Bach, 36-234, 30+764; State v. Russell,
69-499, 72+832.

See also. State v. Crum

mey, 17-72(50).
18 See §§ 2423, 2424.
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2421. Waiver of objection to jurisdiction of person—A party waives ob
jection to the jurisdiction of the court over his person by pleading to an indict
ment without objecting to the manner of his arrest or of his being brought be
fore the court.“'
VENUE

2422. Change of venue-A change of venue is authorized in certain cases.
when a fair and impartial trial cannot be had, not only in favor of the ac

cused '-’" but also in favor of the state.21

There can be but one change.“

An

application for a cluingc of venue is addressed to the discretion of the trial court

and its action will not be reversed on appeal except for a clear abuse of dis
<-retion.'-"" Counter aﬂidavits may be received in opposition to the application.“
An order denying a change cannot be reviewed on certiorari.2"' The expenses
of the prosecution are payable by the county in which the offence was commit
ted.”6
2423. Place of trial—;\ criminal prosecution is generally triablc in the
county where the offence 'as committed.27

Special statutory provisions regu

late the place of trial where the offence is committed on the boundary between
two counties or within one hundred rods of the dividing line; '-'8 where the of
fence is committed in one county and death ensues in another: 2" where the
offence is committed in this state and death cnsucs in another; 3° and where the

offence is committed on a vessel."“ It is for his acts that the defendant is re
sponsible. They constitute his otlence. The place where they are committed
is the place where his otlence is committed, and there the place where he should
be indicted and tried."'-’ An act authorizing a change in the place of holding
court in the district, but not changing the district, is not unconstitutional.33

2424. Pr0of—-Proof of the place of the commission of an offence need not be
direct and positive.34

Where an act, to be an offence, must have been donc

within a particular place, though there is no actual proof of the place where
the act was done. if it is apparent from the whole case that, in the trial, it was
taken for granted that the act, if done at all, was done within the place, and
there was no objection on the trial to the absence of formal proof of it, the judg

ment will not be reversed, merely because there was no such formal proof.-‘5
FORMER JEOPARDY—FORMER CONVICTION OR ACQUITTAL

2425. In general—The constitutional provision that no person shall be twice
put in jeopardy ot' punishment for the same offence applies only to criminal
'9 State v. Fit/.gcrald. 51-534. 53+T99.

2°11‘. L. 1905 § 5354.

See, under former

statute restricting change to adjoining
county, State v. Gut, 13—341(31-5); State

v. Miller, 15-344(277).
21 R. L. 1905 § 5357; State v. Miller, 15
344(277).
'11 State v. Gardner, 38-130, 92+529.
'-'3 State v. Gut, 13—341(315); State v.
Miller, 15—344(277); State v. Stokcly. 16
;’82(249); State v. Nelson, 91-143, 97+
(52.
94 State v. Stokely, 16—282(24-9).
2-1 State v. Weston, 23-366.

2“ R. L. 1905 § 5355. See, prior to amend
ment of 1902, Hennepin County v. Wright
County, 84-267, 87+846.
27 Const. art. 1 § 6; R. L. 1905 § 5354;
State v. Cut, 13—34l(315).

'-"‘ R. L. 1905 § 5316; State v. Robinson.
14-4-l7(333); State v. Anderson, 25-66:
State v. .\Iastel]er, 45-128, 47+541.
2"R. L. 1905 § 5317. See State v. Ges
scrt, 21-369; State v. Smith, 78-362, 81+

17.
MIR. L. 1905 § 5319; State v. Gessert,

21-369; State v. Smith, 78-362, S1+17.
-‘H R. L. 1905 § 5314; State v. Timmens,

4-325(241).
-'*'~‘ State

v.

Gessert,

21-369;

State

v.

Smith, 78-362, 81+17; State v. Justus, 85
114, 88+415.
33 State v. Gut, 13—341(315).
-'H State v. New, 22-76; State v. Grear.
29-221, 13+140; State v. (‘antieny, 34-1.
24+45S.

3“ State v. Tosncy, 26-262, 34-345.
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prosecutions.“ The accused is "put in jeopardy of punishment" in the legal and
constitutional sense, when a jury is impaneled and sworn to try his case, upon
a valid indictment, or, as it was expressed at common law, “when the jury is
charged with the defendant.” After a jury is thus charged with the defendant
he is entitled to have it proceed to verdict unless some intervening necessity
prevents. Inability of the jury to agree is such a necessity, yet, in a prosecu
tion for a felony, the defendant has a right to be present throughout the trial
and if a jury is discharged for inability to agree without the consent of the

defendant and during his enforced absence in prison he cannot be tried again
for the same offence.M A former judgment of conviction or acquittal will not
bar a subsequent prosecution for the same offence unless it was on the merits.
If a former acquittal was for want of substance in setting forth the offence it
will not operate as a bar.38

A dismissal, on motion of the accused, for insuffi

ciency of the indictment, is not a bar.” A judgment allowing a demurrer is
a bar to another prosecution for the same offence, unless the court shall allow
an amendment, where the defendant will not be unjustly prejudiced thereby.
or, being of opinion that the objection on which the demurrer is allowed may
be avoided in a new indictment, shall direct the case to be resubmitted to the

same or another grand jury.‘0 A dismissal of an indictment, on motion of the
county attorney, after the same has been attacked by demurrer, is not equivalent
to a decision of the court sustaining the demurrer, so as to prevent the case
from being resubmitted to the same or another grand jury without an order of
court.‘1 A for1ner conviction fraudulently obtained is not a bar.‘2 A convic
tion in a court without jurisdiction is not a bar.‘3 Nor is a conviction under
an invalid law.“ An erroneous judgment is a bar if the court had jurisdic
tion.“ If, after a conviction, the defendant obtains a new trial, he waives the

immunity."
as a bar.H

A verdict must possibly pass into judgment before it can operate
A criminal prosecution. pending and undetermined before a justice

of the peace at the time of his death, terminates upon the death of the justice.
and is not a bar to further action on the same charge before another justice or
court of competent jurisdiction.“5 A violation of a municipal ordinance has

been held an “offence” within the constitutional provision.‘9
2426. What constitutes same offence—'I‘he term “offence,” in criminal

law, is not identical in meaning with the word “act.” It imports, in its legal
sense, an infraction of a law—the wilful doing of an act which is forbidden b '
law or omitting to do what the law commands. The same act may transgrejs
two distinct laws, as, for example. a state and a federal law or a municipal ordi
nance and a state law. If so there are two offences and both may be punished.50
A former conviction or acquittal of a higher offence is a bar to a prosecution for
the same act charged as a less offence, if, on the trial of the former, the defend
ant might have been, upon any competent evidence, legally convicted of the

latter.bl Conversely, a former conviction or acquittal of a minor offence is a
bar to a prosecution for the same act, charged as a higher crim'e. whenever the
36 State v. Shevliu, 99-158, 108+935; Id..
102-470, 113-+634.
8'' State v. Sommers. 60-90, 61+907.
31‘! Gerrish v. Pratt, 6-53(14. 16).
3" State v. Holton, 88-171, 92+-541.
40 R. L. 1905 § 5345; State v. McGr0rty,
2-224(187); State v. Comfort, 22-271;

State v. Holton, 88-171, 92+541.

-H State v. Oleson, 26-507, 5+959.
4-'I State v. Bowen, 45-145, 47+650.
"3 State v. Coon. 18—518(464); State v.
Brecht, 41-50, 42+602.
"State v. Moore, 86-422, 90+787.
+“ State v. Miesen, 96-466, 105+555.
4" St. Paul v. Stamm, 106-81, 1l8+l54.

5“ State v. Oleson, 26-507, 5+959; State

41 State v. Peterson, 61-73, 63+l71.

v. Lee, 29-445, 13+913; State v. Harris,

42 State v. Simpson, 28-66, 9+78.

50-128, 52+387, 531.

4-1 State v. Charles. 16-474(426).

5‘ State v. Hackett, 47-425, 50+472
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defendant, on trial of the latter, might be legally convicted of the former, had
there been no other prosecution.52 Burglary and larceny are distinct oﬁences.“
The uttering as true of a forged mortgage and a forged note, which the mort
gage purports to secure at one time and to the same.party, is a single act, and
constitutes only one offence. A conviction on an indictment for uttering the
mortgage is a bar to a subsequent conviction for uttering the note.“ The mak
ing of a forged written instrument and the uttering of it by the same person,
at the same time, as one transaction. constitute but one ot‘iencc.““ A11 acquittal
for an assault with intent to murder is a bar to a subsequent prosecution for the
assault only.“ A conviction for a lesser degree of a crime is a bar to a. subse
quent prosecution for the other degrees."T Where several articles belonging
to the same person are stolen at the same time, a conviction or acquittal for
the larceny of some of them is a bar to a subsequent prosecution for the larceny
of the others.“
2427. Sufﬁciency of plea—A plea of former acquittal is suﬁieient whenever
it shows on its face that the second indictment is based upon the same single
criminal act which was the basis of the indictment upon which the defendant
was acquitted.59 A plea of former conviction must show authority to convict
by the court in which it was had.00
PRELIMINARY EXAMINATION

2428. Who are committing magistrates-—All judges of courts of record,
court commissioners, and justices of the peace, are conservators of the peace
and authorized to examine persons charged with a criminal offence and to com
mit them for trial.‘H
2429. Nature and object of proceedings—A preliminary examination is a
judicial proceeding, but it is not an action or trial. The word “trial,” which
means the judicial hearing upon the issues in a cause for the purpose of de
termining it, cannot properly be applied to such an examination, which is a
mere preliminary inquiry to ascertain if the evidence is such that the accused
ought to be put upon trial for the offence charged. If he is discharged, new
proceedings may be at once commenced against him for the same oﬁence; if he
is held, that fact can have no inﬂuence on his guilt when he is put on his trial
to have it determined.“ The proceeding is of a very ancient origin."
2430. To what offences applicable—-"he statutes relating to the prelimi
nary examination of offenders are applicable to all crimina.l otfences, whether
felonies or misdemeanors.‘H 'l‘h0ugl1 not necessary, an examination may be
had for offences punishable by a justice of the peace.“
2431. Waiver—An accused person may waive a preliminary examihation.“
2432. Complaint-—A complaint is the initial proceeding in examination and
must be on oath.07

A complaint which contains a substantial statement of the

b'-‘ State v. Lessing, 16-75(64); State v.
Wiles, 26-381, 4+615.
58 State v. Hackett, 47-425, 50+472.

54 State v. Moore, 86-422, 90+787.
5-" State v. Klugherz, 91-406, 98+99.
-'16 Boyd v. State, 4-32l(237).

51 State v. Leasing, 16-75(64).
58 State v. Moore, 86-422, 90+78T.

-'19 State v. Klugherz, 91—406, 98+99.
6° State v. Charles, 16—474(426).
61 R. L. 1905 § 5235; State v. Perry, 28455, 10+778 (court commissioner); Hos-

kins \'. Baxter. 64-226, 66+969(id.); Flan

igan v. Minneapolis, 36-406, 31+359 (mu
nicipal court).
02 State

v.

Bergman,

37-407,

34+737;

Wagener v. Ramsey County, 76-368, 79+
166.
63 ('hapman v. Dodd, 10—350(277. 283).

M State v. Sweeney, 33-23. 21-#847; State
\‘. Sargent, 71-28, 32, 73+626.

"5 State v. Sargent, 71-28, 73+626.
66 State v. Grant, 10—39(22, 30).
"7 State v. Richardson, 34-115. 2-1+3-34.
See State v. Bates, 96-150, 104-+890.
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oﬁence in positive terms is suilieient.68 A complaint and warrant for the ar
rest of a person who has been released from a commitment by habeas corpus
need not be any different from what they would be if there had been no prior
arrest and discharge.‘“’
2433. Warrant of arrest—The only function of a warrant in a criminal case
is to enable the court to acquire jurisdiction of the person of the accused by
bringing him before the court to answer the charge against him. If he volun
tarily appears there is no need of issuing a warrant for his arrest in order to
confer jurisdiction over his person.70
2434. Examination—A criminal complaint subscribed and sworn to before
a magistrate and purporting to have been made after the complaint had been
duly sworn is a sufficient “examination” of the complainant under the statute."
2435. Discharge of prisoner-If the evidence shows the accused probably
not guilty of the offence charged, but probably guilty of a different offence, the
magistrate may hold him a reasonable time until a new warrant may be issued."2
A discharge is not a bar to a subsequent prosecution for the same offence."
2436. Commitment—Submission of charge to grand jury—If the magis
trate is a justice of the peace, and the offence is within his jurisdiction, he is
not bound to turn the case over to the district court, but may set it down for im
mediate trial in his own court.

If he does so, the accused should be informed

that he is to be subjected to trial, rather than to a mere preliminary examina
tion, for he may wish to demand a jury trial. If the offence charged is not
within the jurisdiction of the justice, the accused cannot be placed on trial with
out indictment, and hence must necessarily be bound over or committed to
await the action of the grand jury. If the grand jury is not in session, or is
not to be impaneled within a short time, a person charged with an offence cog
uizable by a justice of the peace cannot be bound over to await the action of the
g1 and jury.“ When one is held by an examining magistrate to answer in the
district court for a felony, a prosecution for a felony is pending in that court."
When a person has been held to answer for a public offence, if an indictment is
not found against him at the next term of the court at which he is held to an
swer, the court must order the prosecution to be dismissed, unless good cause
to the contrary be shown." Where the accused was charged with having com
mitted perjury in giving testimony before a grand jury which was still in ses
sion at the time of his arrest, it was held that he was not entitled to have the

charge submitted to that grand jury and that there was no error in continuing
the hearing before the committing magistrate under the circumstances."

2437. Warrant of commitment—1t is unnecessary that a warrant of com
mitment, under which one is conﬁned in jail to await the action of a grand
jury, set forth, as in an indictment, all of the facts essential to constitute a
crime. It is enough if it clearly designates the offence of which the prisoner is
accused, and shows that, upon examination before the committing justice, it
had appeared that such offence had been committed, and that there was prob
able cause to believe the accused to be guilty thereof.78
“5 See State v. Messolongitis, 74-165, 77+

State v. Holm, 37-405, 34+748.

See Chap

29; state v. Bates, 96-150, 104+£s90;

man v. Dodd, 10-350(277, 280).

State v. Swanson, 106-288, 119+45.
"9 State v. Holm, 37-405, 34+748.
To State v. Nugent, 108-267, 121+898.
'“ State v. Nerbovig, 33-480, 24+321;
State v. Richardson, 34-115, 244-354.
12 State v. Sargent, 71-28, 73+626.

H State v. Sargent, 71-28, 73+626.
75 State v. Grace, 18-398(359).
TB R. L. 1905 § 4786; State v. Grace, 18
398(359). See State v. Radoieich, 66-294,
(i9+25.
"State v. Riley, 109-434, 124+11.

‘'3 State

v.
—-Ill

Bergman,

37-407,

34+737;

78 Collins v. Brackett, 34-339, 25-+708;
State v. Hoolihan, 104-63, 1l5+1037.
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2438. Return—All examinations and rccognizances must be certiﬁed and
returned to the clerk of the court before which the party charged is bound to
appear, within ten days after the examination or the recognizance is taken, and
must be ﬁled in that court." If a recognizance is of record in the proper court,
at the time when the parties who entered into it are called upon to perform its
conditions, it is in time as respects ﬁling. The statute is merely directory as
to time of ﬁling."0 When one is held by an examining magistrate to answer in
the district court for a felony a prosecution for a felony is pending in that
court, though the return has not been ﬁled.81
2439. Change of vcnuc—Provision is made by statute for a transfer of the
proceedings from one magistrate to another on account of prejudice.82 The
general statute, authorizing the transt'cr of an action from one justice to an
other, is inapplicable.83
ARRAIGNMENT

2440. Time—It is the duty of the county attorney to bring on the arraign
ment immediately after the ﬁling of the indictment, and an unreasonable delay

is a ground for the dismissal of the indictment.N That there is ground for
postponing the trial is not an excuse for postponing the arraignment."
2441. Copy of indictment for accused—-\\*'here the accused was served with

a defective copy of the indictment, it was held proper for the court to set aside
the arraignment and order a new arraignment before entertaining a motion to
set aside the indictment.M Where a defective copy of the indictment is served
upon the defendant at the time of his arraignment, he is entitled to a second
arraignment; but where, having knowledge of the defect, he pleads to the in

dictment, and waits till after the jury is sworn before raising the objection, his
motion to dismiss the action on that ground should be denied.87
PLEAS

2442. Former conviction or acquittal or jeopardy—A plea of former
jeopardy has been sustained, though not expressly authorized.“ The subject
of former conviction or acquittal is considered elsewhere.H9

2443. Effect in giving court jurisdiction—By entering a plea a defendant
waives objection to the jurisdiction of the court over his person.no

2444. Withdrawal of plea-lt is discretionary with the trial court to allow
a defendant to withdraw a plea of not guilty, for the purpose of moving to set
aside the indictment.91
2445. In abatement—Beneﬁt of clergy—-In our practice there is no plea
in abatement. A motion to quash or set aside the indictment takes its place.02
The common-law plea of benefit of (-le1'gy is not recognized here.”
VARIOUS DEFENCES

2446. Insanity—'l‘hc Penal'(\ode deﬁnes the degree of insanity which will
relieve a person of criminal liability. t'ollo\vin;_:. substantially, the language of
the judges in i\1cXaghtcn‘s Case.M Prat-ticall_v the same test was applied in

1» R. L. 1905 § 5251; Laws 1905 Q. 179.

*7-\‘tate v. Comings, 54459, 56+-50.

‘W State v. Perry, 28-455. l0+7TS.

“ State v. Summers, 60-90, 61+907.

"1 State V. Grace, 18»-39S(-359).
‘3 R. L. 1905 § 5260.

-'*"t\‘cc § 242.3.
1'" State v. Fitzgerald, 51-534, 534-799.

*3 State v. Bergman, 37--107. .'H+T3T.
'94 State v. Thompson, 32-1-H. 19+T3tJ;
State v. Radoicich. 66—29-1, 69t2-'-5.
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this state before the Code, it being held that a person was not entitled to an
acquittal on the ground of insanity, if at the time of the alleged offence he had
capacity suﬁicient to enable him to distinguish between right and wrong, and
understand the nature and consequences of his act, and had mental power sulﬁ
cient to apply that knowledge to his own case.“ Under the Penal Code an un
controllable and insane impulse to commit crime, in the mind of one who is
conscious of the nature and quality of the act, or that it is wrong, is not allowed
as a defence.” If a person has an insane delusion upon any one subject, but
commits crime in relation to a matter not connected with that particular de
lusion, he is criminally liable.” If a person is acquitted on the ground of in
sanity, the statute requires the jury to state in their verdict that it was given for
that cause.ml The burden of proving insanity is on the defendant.”
2447. Intoxication—No act committed by a person while in a state of vol
untary intoxication is less criminal by reason of his having been in such condi
tion.1 Thus it has been held that intoxication is no defence to a charge of
double voting.2 But whenever the actual existence of any particular purpose,
motive, or intent is a necessary element to constitute a particular species or
degree of crime, the jury may take into consideration the fact that the accused
was intoxicated at the time, in determining the purpose, motive, or intent with
which he committed the act.8 Thus intoxication has been held admissible on
a charge of assault with intent to do great bodily harm; * on a charge of lar
ceny ; 5 on a charge of murder; ° and on a charge of passing counterfeit money.7
Intoxication cannot be considered by the jury unless it was of such a degree
that the accused did not know what he was doing or could not distinguish right
from wrong.18 Where it appeared that a killing was intentional, or as a matter
of revenge, it was held immaterial that the accused was intoxicated.” The burden of proving intoxication as a defence is on the accused. He must establish
the defence by a fair preponderance of the evidence.10 In no case can an ac
cused person, by proof of intoxication, rebut the legal presumption that he
knows and intends his voluntary acts.11
a
2448. Alibi-Evidence in support of an alibi ought generally to be subjected
to very searching scrutiny, as it is so readily fabricated.12
BURDEN AND DEGREE OF PROOF

2449. In genera.l—If the commission of a crime is directly in issue in any
criminal proceeding, it must be proved beyonda reasonable doubt, and the
burden of proving that any person has been guilty of a crime is on the person
who asserts it.13 In other words “the burden of proof is upon the prosecutor.
55+?-11; State v. Towers, 106-105, 118+
361. See State v. Heenan, 8—44(26) (a
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All the presumptions of law, independent of evidence, are in favor of innocence
and every person is presumed to be innocent until he is proved guilty. If upon
such proof there is a reasonable doubt remaining the accused is entitled to the
beneﬁt of it by an acquittal.” “ The doubt entitling to acquittal must result
from a consideration of all the evidence; each evidentiary fact need not be
proved beyond a reasonable doubt.15 But the state has the burden of proving
beyond a reasonable doubt every essential ingredient of the crime charged.m
The foregoing rules apply to prosecutions for all grades of crime," to actions
for the recovery of a penalty or forfeiture," and to proceedings for criminal
contempt.19

They are inapplicable to bastardy proceedings,” or to civil ac

tions involving a charge of crime.21
2450. Statutory statement of rule-—Every defendant in a criminal action
is presumed innocent until the contrary is proved, and in case of a reasonable
doubt is entitled to acquittal ; and when an offence has been proved against him.
and there exists a reasonable doubt as to which of two or more degrees he is
guilt , he shall be convicted only of the lowest.22
2451. Presumption of innocence not evidencc—The rule that every person
is presumed innocent until he is proved guilty is simply a form of stating one
part of the rule as to the burden of proof in criminal cases.“ It is sometimes
incorrectly stated to be an item of evidence to be weighed by the jury in favor of
the defendant.“
2452. Irresponsibi1ity—Insanity and drunkenness—1t is provided by
statute that “every person is presumed to be responsible for his acts, and the
burden of rebutting such presumption is upon him.” 2" Insanity is held to be
a matter of defence which the accused must prove by a fair preponderance of
evidence; it is not enough to raise a reasonable doubt of his sanity?“ The rule
is otherwise in the federal courts.“7 So irresponsible drunkenness as a defence
must be proved by the accused by a fair preponderance of the evidence."
2453. Corpus delicti—The state has the burden of proving the corpus delicti
beyond a reasonable doubt, and by evidence other than the confessions of the
accused.’“‘
2454. Burden of proving criminal intent—When an act is in itself unlaw
ful the criminal intent is presumed from the intentional doing of the act and
this presumption makes out a prin1a facie case for the state. When an act is
in itself indifferent, and becomes criminal only when done with a speciﬁc un
lawful intent, there is no presumption of law that the act was done with such

intent, and the state has the burden of proving such intent afﬁrmatively and
beyond a reasonable doubt.30
14 Shaw, C. J. 5 Cush. 320; 10 Am. Law
Rev. 642; 17 Am. Law Rev. 894; Thayer,
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2455. Deﬁnition of reasonable doubt—Though it is quite customary for
judges to attempt an explanation of the phrase “reasonable doubt” it is better
not to do so unless requested by the jury.81 As our court has said “it is diﬁi
cult to make the meaning of this expression more clear by any circumlocu
tion.” 3'-' It is well settled that it is suﬁicient to instruct the jury simply that
they must be satisﬁed of the defendant’s guilt beyond a reasonable doubt, with
out any explanation of the phrase.“ If the court desires to explain the
meaning of the phrase, or the jury request an explanation, the following ap
proved statement should be given: “Proof beyond a reasonable doubt is such as
would impress the judgment of ordinarily prudent men with a conviction upon
which they would act without hesitation in their own most important affairs
and concerns of life.” 3* The court is not required to explain to the jury the
reason for the 1-1110.“
EVIDENCE

2456. Necessity of calling certain witnesses—'l‘he state is not required to
call and examine as its witnesses all persons whose names are indorsed on the
indictment. It may call or refuse to call any competent witness.- As a prose
cuting olﬁcer represents the public interest and should try a case rather as a
minister of justice than as a partisan, there may be circumstances where it
would be his duty to call a witness favorable to the defendant, and doubtless,

in such a case, the court, on its own motion, might require the witness to be
called and examined.36 The old common-law rule that on a trial for a felony
the state is bound to call and examine all the eyewitnesses of the transaction
probably does not prevail in this state.“
2457. Necessity of corroborating an accomplice-It is provided by stat
ute that “a conviction cannot be had upon the testimony of an accomplice, un

less it is corroborated by such other evidence as tends to convict the defendant
of the commission of the oﬂfence, and the corroboration is not sulﬁcient if it

merely shows the commission of the offence or the circumstances thereof.” *8
While the corroborating evidence must be such as tends to show some connec

tion of the defendant with the acts constituting the crime charged yet it is un
necessary that there should be corroboration as to every probative fact. The
statute does not require a case to be made out against the prisoner suﬁticient
for his conviction, before the testimony of an accomplice can be considered.
The corroborating evidence must, independent of the testimony of the ac
complice, tend in some degree to establish the guilt of the accused, but need not
be suﬁiciently weighty or full, as, standing alone, to justify a conviction.“ It
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need not be direct and positive, but may be circun1stantial.*“ \\'hether a wit
nem is an accomplice is a question for the jury unless the evidence is conclu
sive.‘1 - The test as to whether a witness is an accomplice is. could he himself
have been indicted for the oﬁence, either as principal or as acr-essory ? *2 The
following persons have been held not to be accomplices: a person purchasing
beer on Sunday; *3 a person paying money for the suppression of evidence of a
crime; “ a woman submitting to an abortion; *5 a person giving or otfcring a

bribe.‘0 .\n inmate of a brothel is not an accomplice of the keeper.“ A per
son who steals property and one who afterwards receives it from him, knowing
it to have been stolen, are guilty of separate offences, and without 1nore neither
is the accomplice of the other.“ Corroboration is not iiecessary in a prosecu
tion for rape 4” or under the bastardy act.5° If, in the prosecution of a party
for subornation of perjury, it is sought to establish the fact that perjury was
committed by the person suborned, his testimony must be corroborated as to
such fact. But the alleged fact that he was induced to commit the crime by the
accused may be established by his uncorroborated testimony if it satisﬁes the
jury beyond a reasonable doubt.51
2458. Character of defendant—1n every criminal prosecution evidence that
the defendant has a good character is admissible,"2 but evidence that he has a
bad character is generally inadmissible,“ except to rebut evidence of his good
character.“ Such evidence is to be considered by the jury in connection with
all the other evidence in the case, whether such other evidence is strong or weak,

direct or circumstantial. It is not to be put aside by the jury in order ﬁrst to
ascertain whether the other evidence, considered by itself, does not prove guilt
beyond a reasonable doubt. It may create a doubt as well as solve one.“ Its
effect is not determined by any presumptions of law. It is for the jury to give
it such weight as they think proper, under the circumstances of the particular
case.“ Evidence of good character is not limited to good moral character in
general, but particular traits of character may be shown when they are perti

nent to the crime charged. Thus character for honesty is admissible on a
charge of larceny or fraud; M character for peace and quietness, on a charge of
rape; 5‘ and character for honesty, integrity, and truthfulness. on a charge of
receiving bribes.“ The character of an accused person may be proved indi
rectly by witnesses who testify to his reputation or directly by witnesses who,
from personal knowledge of the accused, are able to testify as to his actual dis
position. A witness who is shown to have been acquainted with the accused
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for a considerable time under such circumstances that he would be likely to
have heard anything said against him may testify that he never heard anything
said against the character of the accused."0
2459. Evidence of other crimes-—Upon the trial of a person charged with
the commission of a crime, evidence that he has committed other crimes is gen
erally inadmissible."1 Evidence of the commission of other crimes is admissi
ble, holvever, if it tends directly or corroboratively to prove him guilty of the
crime charged, or some essential ingredient tllereof." Another crime may be
proved if it shows a motive for the commission, of the crime charged; ‘*3 if it

shows a criminal intent; ‘“ if it shows guilty knowledge; ‘*5 if it identiﬁes the
defendant; M if it is a part of a common scheme or plan embracing the crime
charged; ‘" or if it is a part of the same transaction as the crime charged.65
It is commonly said that the reason for the rule is that it would raise collateral
issues and compel the accused to defend himself against a charge without no
tice." But this is not a very satisfactory explanation of the rule. Collateral
crimes are always admitted if they have a direct bearing on the case, and
it is not thought necessary to give the accused notice. The fact that an accused
person is of criminal associations and ﬁxed criminal habit is so highly relevant
in a logical sense, that it would never have been excluded merely because it
might raise collateral issues. The common-law rule probably owes its origin to
judicial distrust of the jury and that love of fair play so characteristic of the
English race. lt has been said that if there is doubt as to whether evidence ol’
another crimes falls within any of the exceptions to the general rule it should
be excluded.70
2460. Acts and declarations of fellow conspirators-—Where two or more
persons conspire together to commit a crime everything said, done, or written
by any one of them in the execution or furtherance of the common purpose, is
admissible against each of them; " but statements as to measures taken in the
execution or furtherance of the common purpose—mere narratives of past
events—are inadmissible against any conspirators except those by whom or in
whose presence such statements were made.72 Evidence of the acts or declara
tions of fellow conspirators should not ordinarily be admitted until the exist
ence of the conspiracy is proved prima facie, apart from them,“" but the order
00 State v. Lee, 22-407. See Bingham v.
Bernard, 36-114, 30+404; State v. Lockerby, 50-363, 52+9-58.

01 State v. Hoyt, 13—132(125); State v.
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145, 92+527; State v. Towers, 106-105,
118+361; State v. Fournier, 108-402, 122+
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Farnham v. Thompson, 32-22, 18-l-833;
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.
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W State v. Lawlor, 28-216, 9+698.
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of proof is a matter of discretion with the trial court, and if the conspiracy is
subsequently proved there is no error.“
2461. Dying declarations-—In prosecutions for homicide the dying declara
tions of the deceased as to the cause of his injury or as to the circumstances of
the transactions which resulted in his injury, are admissible, if it be shown,

to the satisfaction of the trial court, that they were made when the deceased
was in actual danger of death and had given up all hope of recovery at the time I
of making the declarations." Dying declarations in writing are admissible.
though the facts were drawn out from the deceased and afterwards written
down by another and read to him, he assenting to the truth of the written state
ments.76 The weight to be given dying declarations is for the jury to deter
mine."7
2462. Confessions—A confession involves the idea of criminality. It ap
-plies only to a direct or implied acknowledgment of guilt, after an offence com
mitted, but does not extend to admissions of fact which in themselves are in

nocent and involve no criminal intent." A confession is admissible against the
person making it, though it was made in answer to a question assuming his
guilt, or was obtained by artiﬁce, falsehood, or deception, or was preceded by

a caution to tell the truth if he said anything,’0 or was made while drunk.M
N0 confession is deemed to be voluntary if it appears to the judge to have been
caused by any inducement, threat, or promise, proceeding from a person in au
thority, and having reference to the charge against the accused person, whether
addressed to him directly or brought to his knowledge indirectly; and if, in the
opinion of the judge, such inducement, threat, or promise, gave the accused
person reasonable grounds for supposing that by making a confession he would
gain some advantage or avoid some evil in reference to the proceedings against
him. A confession is not involuntary, only because it appears to have been
caused by the exhortations of a person in authority to make it as a matter of
religious duty, or by an inducement collateral to the proceedings, or by induce
ments held out by a person not in authority. The prosecutor, otﬁcers of justice
having the prisoner in custody, magistrates, and other persons in similar posi
tions, are persons in authority. The master of the prisoner is not as such a per
son in authority if the crime of which the person making the confessionis ac
cused was not committed against him. A confession is deemed to be voluntary
if, in the opinion of the judge, it is shown to have been made after the complete
removal of the impression produced by an inducement, threat, or promise which
would otherwise render it involuntary. Facts discovered in consequence of con
fessions improperly obtained, and so much of such confessions as distinctly re
late to such facts, may be proved.81

It is provided by statute that “a confes

sion of the defendant shall not be suﬁicient to warrant his conviction without
evidence that the offence charged has been committed; nor can it be given in
evidence against him, whether made in the course of judicial proceedings or to
a private person, when made under the ll1ll1l(‘IlL'0 of fear produced by threats.” 8*’

The corpus delicti must be proved beyond a reasonable doubt by evidence other
than the confessions of the defendant.83 Under the statute evidence that the
14 State v. Evans, 88-262, 92+976. See
St. Paul D. Co. v. Pratt, 45-215, 47+789.
75 See Stephen, Ev. art. 26; State v. Cantieny, 34-1, 2-1+-158; State v. Pearce, 56226, 57+652.
W State v. Cantieny, 34-1, 24+-158.

80 State v. Grear, 28-426, 10+472.
81 Stephen, Ev. art. 22; State V. Staley,
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*2 R. L. 1905 § 4743.
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offence charged has been committed by some person is all that is required in
order that the confession of the defendant may be sufficient to warrant his con
viction. The order of proof is discretionary with the trial court. It is un
necessary that evidence of the commission of the crime should be introduced
before the confession is received.“ Whether a confession was made under such
circumstances as to render it admissible is a question for the determination of
the trial court, and its action will not be reversed on appeal unless manifestly
contrary to the evidence.85 The admission of confessions rests somewhat in the
discretion of the trial court. Whether the state has the burden of showing af
ﬁrmatively that a confession was voluntary, is an open question in this state.
It is for the jury to determine what weight shall be given to a confession, but
it is not their province to reject it.“ The weight which ought to be accorded
to a confession depends upon the circumstances under which it was made and
the mental state of the person making it."
2463. Admissions—A statement of the defendant, from which, in connec
tion with other facts his guilt might be inferred, is admissible as an admission,

though it is not so clearly indicative of guilt as to amount to a confession."
2464. F1ight—Evidence that after the commission of the crime the defend
ant left the locality is admissible.89
2465. Suppression or conceahnent of evidence—-Evidence that the de
fendant has suppressed or concealed evidence which might be used against him
is admissible.°°
2466. Preparatory acts—Evidence of any act showing a preparation for
the commission of the crime is admissible, and it is no objection that such act
is in itself a crime.91
2467. Motive—Evidcnce showing a motive,"2 or want of motive,” for the
commission of the crime is admissible.
2468. Threats-—Evidence that the defendant has made threats against the
person assailed is admissible.“

Where, upon an indictment for murder, evi

dence of threats and the exhibition of malice by the accused against the de
ceased is introduced on behalf of the state, the defendant may contradict or
explain such evidence, but may not, in extenuation or justiﬁcation, introduce

independent evidence of instances of personal immorality on the part of the
deceased, or his general bad character.95
TIME OF TRIAL AND CONTINUANCE

2469. Right to a speedy tria1——The accused has a constitutional right to a
speedy trial.“G
2470. Continuance—Provision is made by statute for the granting of a con
tinuance for cause.97 An application for a continuance is addressed to the (lis
84 State v. Grcar, 29-221, 13+140.
B5 State v. Staley, 14-105(75); State v.
Holden, 42-350, 44+123.
80 State v. Staley, 14-105(75).
81 Tozer v. Hershey, 15-257(197, 200);

9° State v. Keith, 47-559, 50+691 (send
ing witnesses out of the state).
Bl State v. Hayward, 62-474, 65+63; Com.
v. Robinson, 146 Mass. 571.
°'-’ State v. Lawlor, 28-216, 9+698; State

State v. Grear, 28-426, 10+472.

v. Lentz, 45-177, 47+720.

38 State v. Hogard, 12-293(191); State
v. Mims, 26-183, 2+494. See State v. Holden, 42-350, 44+123 (inculpatory and con-

93 See State v. Lentz, 45-177, 47+720.
04 State v. Henn, 39-476, 40+572; State
v. Rose, 47-47, 49+404; State v. Smith,

tradictory statements); State v. Day, 108-

56-78, 57+325.

121, 121+611

threats, State v. Dee, 14-35(27).

(report of accused as a

See, as to remoteness of

teacher showing his knowledge of the age

9-5 State v. Rose, 47-47, 49+404.

of an applicant for a marriage license).

M Const. art. 1 § 6; State v. Sargent, 71

89 State v. Johnson, 33-34, 2l+843; State
v. Nelson, 91-143, 154, 97+652.

28, 32, 73+626.
97 R. L. 1905 § 5359.
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cretion of the trial court, and its action will not be reversed on appeal except
for a clear abuse of discretion.as A continuance should not be granted upon the
verbal statements of counsel that it is necessary, or upon the mere suspicion
that absent witnesses may be needed at the trial. A substantial reason for a
continuance must be properly shown.”
TRIAL

2471. Presence of accused—It is provided by statute that “if the indict
ment be for a misdemeanor, the trial may be had in the absence of the defend
ant, if he shall appear by counsel; but, if it be for a felony, he shall be per
sonally present.” 1 And it is provided by the constitution that “in all criminal
prosecutions, the accused shall enjoy the right * * “ to be confronted
with the witnesses against him.” 2 The statute is merely an aﬁirmation of the
common-law rule.8 In a prosecution for a felony the accused has a right to be
present at every stage of the trial. In his absence a jury cannot be properly
discharged for inability to agree.‘ The mere fact that the record does not show
that he was present is not fatal to a verdict or judgment.5 A different rulc
prevails in the federal courts.“ Objection that the accused was not present can
not be raised by habeas corpus.T
2472. Right to a public trial-—The accused has a constitutional right to a
public trial.8 A “public trial” means a trial by jury, including, perhaps, the
rendition of judgment. But after the accused is convicted and sentenced the
trial is over. He is not entitled to a public execution.“ He is entitled to have
his family, relatives, and friends present, subject to reasonable limitations im
posed by the court.“ When the spectators at a criminal trial of lascivious or
immoral character are so obtrusive as to embarrass a witness during the exam
ination, and it becomes apparent to the trial court that the due administration
of justice is being impeded, the court may temporarily clear the courtroom of
all persons except court otﬁcers, counsel, and witnesses, and the defendant, with

out infringing upon defendant’s right to a public trial. Though the record
does not expressly show a withdrawal or limitation of the order, it will be in
ferred that it was made for a temporary purpose only, and that it was not en
forced after the reason calling it into existence ceased to exist.11 The trial
judge may, in his discretion, exclude the witnesses, or any particular witness
or spectator from the courtroom while witnesses are being examined.12
2473. Right to fair trial—'l‘he accused is entitled to a fair, temperate, and
impartial trial; 13 but he cannot demand an absolutely impartial jury, for that
is rarely, if ever, obtainable.H

'

2474. Separate trial of defendants jointly indicted—At common law it
was discretionary with the trial court to grant a separate trial, whether the
crime charged was a felony or 1nisdcmeanor.‘° Under our statute a defendant
9" State v. 1\IcCartey, 17-76(54); State
v. Nerbovig, 33-480, 24+321; State v. Fay,

88-269, 92+978.
W State v. Fay, 88-269, 92+978.
1R. L. 1905 § 5358.
2Const. art. 1 § 6. See Note, 129 Am.

$t. Rep. 23.
3State v. Reckards, 21-47; Hopt v. Utah,
110 U. S. 574.
4State v. Sheritf, 24-87; State v. Sommcrs. 60-90, 61+907.

5 State v. Brown, 41-319, 43+69.

“Lewis v. U. S., 146 U. S. 370; Crain,
V. U. S., 162 U. S. 646.

TStatc v. Sheriff. 24-87.
¥<(‘onst. art. 1 § 6.
"State v. Pioneer
1104867.

Press

Co.,

100—173.

1“-Sec State v. Reid, 39-277, 39+796.
11 State v. Callahan, 1U0~—63, 110+342
Sec 21! llarv. L. Rev. 489.
1'-' State v. Quirk, 101-334, 1]2+409.
13 State v. Briggs. 84-357, 363, 87+935.

H State v. Honk. 91-419, -128, 98+334.

1-"St.-rte \'. Thtulcn, 43-325, 45+614.
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jointly indicted with another has an absolute right to a separate trial if the
charge is for a felony.16 If the charge is for a misdemeanor the matter rests
in the discretion of the trial court.17 The court may always direct a separate
trial on the application of the state.18
2475. Granting a view—It is discretionary with the trial court to grant a
view of the locus in quo by the jury. If the accused wishes the jury instructed
as to the purposes of a view and their conduct thereon, he should make a timely
request therefor.19
2476. Procedure when juror becomes sick—If, after the impaneling of
a jury and before a verdict, a juror becomes so sick that he is unable to perform
his duties, it is proper practice for the court to discharge the entire panel, and
to summon a new jury at the same or a succeeding term.20
2477. Province of court and jury—Law and fact—It is provided by stat
ute that “on the trial of an indictment for any offence, questions of law shall
be decided by the court, except in cases of libel, saving the right of the defend
ant to except, and questions of fact by the jury; and, although the jury may

ﬁnd a general verdict which shall include questions of law as well as of fact.
they shall receive as law what shall be laid down by the court as such.” 2‘ It
is the duty of the court to declare the law in criminal cases as well as in civil,
and the jury have no right in either class of cases to present a verdict without
regard to the law so declared, and by which their judgment should be con
trolled. Whether the evidence has a tendency to prove any fact in issue is a
question for the court, but its weight is for the jury.22 The court cannot direct
the jury to return a verdict of guilty.23 All questions of issuable fact are for
the jury as, for example, whether the circumstances warranted the use of force
in self-defence and the degree of force necessary; 2‘ whether an accused person
charged with the 1nurder of an officer knew that the deceased was an officer and
as such was attempting the arrest of the accused ; 25 whether a peace oﬁicer had
reasonable cause to believe that a felony had been connnitted and the person
arrested guilty of the offence; 2“ whether a witness is an accomplice in the com
mission of a crime for which the accused is on trial; 2' whether the accused is
insane; '-‘Q whether a crime was committed with premeditation; 2“ whether there

was cooling time; 3° whether there was provocation.31 Intent appears in the
criminal law in the twofold aspect of (1) doing an act with speciﬁc unlawful
intent and (2) intent to do the act constituting the otfencc.32 When an act be
comes criminal only in case it was done with a certain intention the existence
of such intention is always for the jury, as, for example, embezzlement of public
funds; 3“ intent to defraud in uttering a forged instrument; 3‘ assault with in
tent to do great bodily harm;35 mayhem; 3“ assault with intent to murder.37
1" R. L. 1905 § 5360.

'-’9 State v. Brown, 41-319, 43+69.

1" State v. Sederstrom, 99-234, 109+113.

30 State v. Hoyt, 13-132(125).

18 State v. Thadcn, 43-325, 45+61-1.

31 State v. Hoyt, 13-132(l25).

19 R. L. 1905 § 5362; Chute v. State, 19271(230).
2° State v. Ronk, 91-419, 9S+334.

See State

v. Shippey, 10—223(178); State v. Gut.
13-3-tl(315); State v. Hanley, 34-430, 26+
397.

=1 R. L. 1905 § 5363.
22 State v. Rheams, 34-18, 2-H302.

32 See § 2409.
33 State v. Kortgaard, 62-7, 64+51; State

2-'4 State v. Nelson, 91-143, 146. 97+652.

\'. Borgstrom, 69-508. 72 +799, 975; State

24 Gallagher v. State, 3-270(185).

v. Rue. 72-206, 75+235.

See

State v. Rheams, 34-18, 24+302; State v.
O'Neil, 58-478, 59+11O1.

35 State v.
2° Cochran
17 State v.
3“ State v.

Spaulding, 34-361. 25+793.
v. Toher, 14-3S5(293).
Lawlor, 28-216. 9+698.
Hanlny. 34-430. 26+397.

34 State v. Bjornaas, 88-301, 92+980.
3-5 State v. Dinecn, ll) 40T(325); State v.

Garvey, 11-154(95).
3'1 State v. Hair. 37-331. 3-H893.
37 Bonfanti v. State, 2-12.'l(99).
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Intent in the sense of doing the act constituting the crime purposely, and not
accidentally or involuntarily, is a question for the jury. But in the absence of
evidence tending to prove that the act was done accidentally or involuntarily,
the court may instruct the jury that it is their duty to draw the inference of in
tent in accordance with the presumption that men intend their voluntary acts.as
In prosecutions for libel the jury are judges both of the law and the facts."
2478. Argument of counsel—The statute provides that the state shall have
the opening and the defendant the closing argument to the jury.‘0 It is inap
plicable to trials in municipal and justice courts.‘1
2479. Charging the jury—a. In general—The general rules governing in
structions, applicable alike to civil and criminal cases, are stated elsewhere.‘2
The court should instruct the jury as to all the defences which are properly
presented by the evidence,“ but a failure to charge on a particular point is not
error in the absence of a timely request.“ The propriety of instructions in
relation to such matters as the burden of proof,‘5 the presumption of inno
cence,“ the meaning of reasonable doubt," the credibility of the accused as a
witness,48 the effect of evidence of good character,“ the corroboration of the

testimony of accomplices,‘0 and other speciﬁc matters is considered in connec
tion with the particular subject.
b. Reviewing the em'dence—Under the statute of this state, it is not improper
for the court, in its charge, to review and analyze the evidence. It is not error
for the court to state to the jury that certain evidence is material, or that it
tends to prove certain facts, or to comment upon the testimony, when it is done
fairly and the jury are fully advised of their duty and responsibility in the
premises. An intelligent analysis and review of the testimony, as circumstances
may require, by the presiding judge, is eminently proper to aid the jury in their
investigation of the truth, provided their independence and responsibility, sub
ject to the law given them, are in no way interfered with.M But it is error for
the court in its charge to indicate to the jury its opinion of the facts unless it
informs them that they are the exclusive judges of all questions of fact.‘2

It

will be presumed on appeal that the court so informed the jury.“ In review
ing the evidence the court should not single out and give undue prominence to

particular items of evidence, and instruct the jury that they might or might
not create in their minds a reasonable doubt of the guilt of the defendant.M
A review of the evidence by the court should not be argumentative, but should
be of a general nature to the end that all the facts may be laid before the jury
impartially, and their minds not confused or led to a particular result, either
by singling out and emphasizing parts of the testimony, or by laying special
stress upon particular contentions or theories.55

2480. Discharge of jury for inability to agree—'1‘he trial court is author
ized to discharge the jury for inability to agree to a verdict. How long a jury
39 State v. Welch, 21-22; State v. Lau-

45 See § 2449.

tenschlager, 22-514; State v. Brown, 41-

46 See § 2451.

319, 43+69; State v. Lentz, 45-177, 4

41 See § 2155.

T20.
*9 State v. Ford. S2-452, 8-3+217; State
V. Sllippman, S3—4-H_ 36+-131.

48 See § 10307.
49 See § 2458.
50 See § 2457.

W R. L. 1905 § 5364.

See, prior to stat-

ntc. State v. Beebe, 17-241(21R).
41 State v. Wagner, 23-5-14.

51 State v. Taunt, 16-109(99); State v.
Rose, 47-47, 49+-104.
~'-'-’ State v. Kobe, 26-150, 1+1051.

43 See §§ 9781-9800.

53 State v. Taunt, 16-109(99).

43 State v. Quirk, 101-334, 112+-109.

5* State v. Amos, 90-183, 96.-330.

44 State v. Lawlor, 28-216, 224, 9+608;

~"-'- State v. Yates, 99-461, 109l1070.

State v. Ronk. 91-419, 981.-33-1;
Zempel, ]03—42Q, 113-275.

State v.
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should be kept together in the endeavor to reach an agreement is a matter rest
ing in the discretion of the trial court.:56
2481. Separation of jury—It is discretionary with the trial court to allow
the jury, even in a capital case, to separate during the trial and before ﬁnal
submission of the case.57 If the court has any doubts as to the propriety of
permitting the jury to separate in a capital case, it should keep them together,
especially in the larger cities.“
2482. Polling the jury—-Provision is made by statute for polling the jury.“
2483. Verdict—Suﬂiciency generally—In an early case it was said that a
verdict “should be certain, positive, and free from all ambiguity; any obscurity
which renders it at all doubtful will be fatal to it.” 6° But this is not in har
- mony with modern doctrine.

There is no set form of words in which a verdict

is required to be rendered, and therefore the only rational general rule that can
be adopted is, does it show clearly and without any doubt, the intention of the
jury and their ﬁnding on the issues submitted to them? If it does it cannot
be declared bad without sacriﬁcing substance and justice to form.61 A general
verdict of “guilty” convicts a defendant of all that the indictment well alleges
against him. Hence, where the charge is of larceny of several articles of values
speciﬁed, such a verdict is a ﬁnding that the defendant stole every one of them
and that their several values were as averred.M It is unnecessary that a verdict

should be entitled at all and any slight defect in entitling is immaterial.” Upon
an indictment for a crime of which there are several degrees a general verdict

of “guilty” is sufficient. It is necessary for the verdict to specify the degree
only when the jury ﬁnd a verdict for a lesser degree than the one charged.“
2484. Sealed verdict—'l‘he court cannot direct the jury to return a sealed
verdict if the defendant objects.us
2485. Acquittal for insanity—Verdict—When a jury acquit a person on
the ground of insanity they are required by statute to assign the ground in their
verdict.“6

2486. Verdict for lesser offences or lesser degrees of offences than
charged—If the jury have a reasonable doubt whether the accused is guilty of
a higher or lower degree of crime they must ﬁnd him guilty of the latter.87 If
evidence is introduced reasonably tending to reduce the crime charged to one
of a lesser degree, it is the duty of the court to instruct the jury as to the dif
ferent degrees and their right to ﬁnd the accused guilty of the lesser crime; 6*
and they should be instructed that if they ﬁnd for a lesser degree than charged
they must specify in their verdict of what degree they ﬁnd the accused guilty.°§‘
The court may refuse to instruct the jury as to lesser degrees if there is no evi
dence reasonably tending to justify a verdict for such lesser degrees.’'0 In an
unequivocal case the court may instruct the jury that there is no evidence in the
=0 R. L. 1905 § 5369; State v. Sheriﬂ’, 24
51Bilansky v. State, 3-427(313); State
v. Ryan, 13—370(343); State v. Salverson,
87-40, 91+1; State v. Nelson, 91-143, 97+

652; sum v. Williams, 96-351, 105+265.
See § 7112.
58 State v. Williams, 96-351, 105+265.
'59 R. L. 1905 § 5373; McNulty v. Stewart,
l2—434(319).

60 State v. Coon, 18—5]8(464).
'1 State v. Ryan, 13—370(343)

62 State v. Colwell, 43-378, 45+847.
63 State v. Framness, 43-490, 45+1098.

87.

M Bilansky v. State, 3—427(313); State
v. Eno, 8—22O(190).
"5 State v. Anderson, 41-104, 42+786.

6" R. L. 1905 § 5376; Bonfanti v. State,
2—123(99, 109).
67 State v. Laliyer, 4-368(277).
65 State v. Miller. 45-521, 48+401; State
v. Smith, 56-78, 57+325.
W State v. Eno, 8-220(190).

(verdict

7° State v. Smith, 56-78, 57+325; State

for murder); State v. New, 22-76 (ver

v. Corrivau, 93-38, 100+638; State v. Tow

dict for embezzlement); State v. Snure,
‘39—132, 12+347 (bastardy proceedings).

ers, l06-105, 118+361.

542

CRIMINAL LAW

ease justifying a verdict for a lesser degree than the one charged or that it is
their duty either to ﬁnd the accused guilty as charged or to acquit him.H Upon
an indictment for a crime of which there are several degrees a general verdict

of guilty is suﬁicient. It is necessary for the verdict to specify the degree only
when the jury ﬁnd the accused guilty of a lesser degree than charged.72 The
accused may be found guilty of an assault. upon an indictment for assault with
intent to murder; 73 of an assault with intent to commit rape. upon an indict
ment for rape; “ of taking indecent liberties. upon an indictment for assault
with intent to carnally know and abuse a child; "’ of assault in the second de
gree, upon an indictment for rape ;’° of simple larceny, upon an indictment for
larceny -from the person; " of an attempt to earnally know and abuse a child.
upon an indictment for unlawfully and carnally knowing a child; is of robbery
in second degree, upon an indictment for robbery in the ﬁrst degree; "’ of man
slaughter in any degree, upon an indictment for murder; 5° of the offence speci
ﬁed in section 2 of Laws 1873 c. 9, upon an indictment for the otfence speciﬁed
in section 1 of the same act : 81 of assault, upon an indictment for an assault

with intent to do great bodily harm.“'-' Upon an indictment for burglary a
party cannot be convicted of the crime of larceny.”
2487. Sentence or judgment—\\'herc a person has been convicted, upon
several indictments for several similar but distinct oﬁ'ences the court may sen
tence him to the full extent allowed by law for such offences, upon each eon
viction, and it is not a case of cumulative sentences. A sentence to imprison
ment ought to be certain as to the time when it shall commence and end: but

where the court has to punish by imprisonment upon each of several convic
tions, to make one term commence at the expiration. by lapse of time or other
wise, of a preceding term, makes the sentence as certain as is possible under the
(‘ll‘Clll1lStﬂ]](’C‘S and is sufficient.EH If the sentence does not name the date when
the term of imprisonment is to commence it is to be computed from the time
of the commit1nent.""'

The statute requiring the term to expire between the

ﬁrst day of April and the ﬁrst day of l\'ovcmber is directory 1nerely.“ \\'ithout
express statutory authority the court cannot impose a ﬁne and commit the con

viet to prison until the ﬁne is paid so as to exceed the limit of imprisonment
prescribed by statute for the ott'cnce.“7 A convict cannot be committed to state
prison merely to enforce the payment of a tine and not by way of punishment

for the crime; for such purpose imprisonment in the county jail is alone war
ranted.“8 The place of imprisonment must be speciﬁed in the judgment and
sentence of the court.” In all cases where the defendant is sentenced and ad
judged to pay a tine the court may, as part of the judgment, order the defend
ant to be committed to the county jail until such ﬁne is paid, not exceeding a
reasonable time, to be graduated according to the amount of such ﬁne.”
11 State v. Cantieny, 34-1, 2-H458; State
v. Rheams, 34-18, 24+302; State v. Han

In a

W State v. O’Neil, 71-399. 73+1091.

177, 4'l'+720; State v. Nelson, 91—]-13, 97+

50 State v. Lessing, 16-75(64); State v.
Cantieny, 34-1, 24+458.
81 State v. Owens, 22-238.

652; State v. Corrivau, 93-38, 100+638.
72 Bilansky v. State, 3—42T(313)_; State
v. Eno, 8—220(190).

82 State v. Gummell, 22-51.
BB-State v. Hackett, 47-425, 50+-472.
84 R. L. 1905 § 4773; Mims v. State, 26

Iey, 34-430, 26+397; State v. Lentz, 45—

73 Boyd v. State, 4—321(237).
"O'Connell v. State, 6—2T9(l90); State
v. Bagan, 41-285, 43+-'3.
7-'- State v. West. 39-321, 4(H‘1-19.
=6 State v. Vadnais, 21-3.\'L’; State v.

Hagan, 41-295. 43+5.
'17 State v. Eno. 8-22ﬁ(19t));
\VilOS. 2t¥38l. 4+(il5.

State

7“ State v. Mastcllcr, 45-128. 47*-‘>41.

\'.

498, 5+374.
“-1 Minis v. State. 26--494. 5.L3ﬁ9.

“Ht. L. 1905 §§ 4775. -')~ll3; Mirna v.
State. 26-494. 5+369.
N .\Iims v. State, 26-494, 5+369.
-"*“ State v. Framness, 43-490. -45+1098.
M‘ R. L. 1905 § 4775.
W R. L. 1905 § 4776; State v. Peterson.
IR-llil, .‘l6+~t-13; State \'. Framness_ 43
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capital case the time of execution is not an essential part of the judgment."1
Whenever a sentence may be imprisonment in a county jail, the offender may
be sentenced to and imprisoned in a workhouse, if there be one in the county
where he is tried or where the offence was committed.” In every case in which
punishment in the state prison is awarded against any convict, the form of the
sentence shall be, that he be punished by confinement at hard labor.” A judg
ment for a less ‘“ or greater °° punishment than authorized is not void and can
not be attacked on habeas corpus. If the conviction is right an erroneous sen
tence or judgment is not a ground for a new trial; the supreme court will either

correct the error by a proper judgment and sentence or order a correction by the
court below.96 Where sentence is a ﬁne and costs the omission of costs in the
judgment is not a ground for reversa ." On appeal from justice court the sen
tence of the district court is not limited to the sentence of the justice.“ The
court cannot impose costs unless expressly authorized.99
.
ARREST OF JUDGMENT

2488. Grounds—The only objections that can be raised on motion in arrest
of judgment are (1) that the court has not jurisdiction of the subject of the
indictment, and (2) that the facts stated in the indictment do not constitute a

public offence.1 The motion cannot be predicated upon matter not appearing
upon the face of the record.2
NEW TRIALS

2489. In general—A new trial may be granted the defendant in all criminal
cases. The common-law distinction between felonies and misdemeanors in this
connection does not prevail in this state.3 A new trial cannot be granted the
state.‘ Formerly an application for a new trial might be made directly to the
supreme court.“ In general, the law of new trials is the same in civil and crim
inal cases. The general subject, including both civil and criminal cases, is con

sidered elsewhere.“
2490. Granted only for substantial error—lf substantial error is com
mitted on the trial of a defendant in a criminal case, it is a ground for a new
trial, unless it appears that the defendant could not have been prejudiced
thereby; but, if it affirmatively appears from the whole record that the defend
ant could not have been prejudiced by the error, it is not a ground for a new
trial.7 Where the evidence clearly shows the guilt of the defendant, alleged
errors not affecting his constitutional and substantial rights, are not a ground
for a new trial.8 In other words, a new trial should be granted only where the
substantial rights of the defendant have been so violated as to make it reason
ably clear that a fair trial was not had.” Technical errors in the admission or
-190, 45+109S; Jordan v. Nicolin, 8-1-367,
.Q7+916.

91 State v. Gut, 13-341(315).
92 R. L. 1905 § 4775.
"K R. L. 1905 § 5413; State v. Wolfcr, 68
~165, 71+681.
"4 In re Williams, 39-172, 39+65. SPO
Elbow Lake v. Holt, 69-349. 72+56-4.

"5 Id.; State v. Wolfer, 68-465, 71+6S1.
96 See § 2501.
"7 Elbow Lake v. Holt, 69-349. 72+564.
"3 Id.
99 State v. Cantieny, 34-1. 249-158.

1 R. L. 1905 {)5 5338, 5347; State v. Mc
Intyre, 19-93(65); State v. Lautenschlag

er, 23-290; State v. Conway, 23-291; State

\'. Loomis, 27-521, 8+758.
State, 3—427(313).

See Bilansky v.

1' State v. Conway, 23-291.
-1 State v. Miller, 10—3l3(246).

4 State v. McGrorty, 2-224(187).

See

Thayer, Ev. 175.
-'-State v. Heenan, 8--i~l(26).

“ Sce §§ 7068-7224.
T State v. Williams, 96-351, 105+265.
RState v. Nelson, 91-143, 97+652; State
\'. Crawford, 96-95. 10-H822, 768; State \'.

\\'illiams, 96-351, 105+265.
" State v. Nelson, 91-143, 97+652; State
v. Crawford, 96-95, 104+822, 768; State v.

Yates, 99-461, 109+1070.
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exclusion of evidence, in instructions to the jury, and in matters of procedure
generally, which clearly did not affect the result, or which could not reasonably
have allected it, are not a ground for a new trial.10 This, however, does not
mean that a new trial should be denied, no matter what errors were committed,

if the trial judge, or the supreme court, is convinced of the guilt of the defend
ant. It does not mean that there can be no “substantial error” where the guilt
of the defendant is clearly proved. An accused person, however clear his guilt,
is entitled to a fair trial, and a trial according to law, free, not from all error.

but from substantial error. Obviously it is impossible to define “substantial“
error. Each case necessarily depends largely on its own facts.“ Public policy
demands that the criminal law be administered ﬁrmly, without unreasonable
delay, and without undue fondness for tcchnicality—that new trials be granted
cautiously and sparingly.12 At a certain period of English history, when an
accused person had no right to be represented by counsel, and when the punish
ments for crimes were so severe as to shock the sense of justice of many judges
who administered the criminal law, it was natural that technical objections
which, perhaps, alone stood between the criminal and the enforcement of a most
severe, if not cruel, penalty, should be accorded great weight, and that forms
and modes of procedure, having really no connection with the merits of a par
ticular case, should be insisted upon as a sort of bulwark of defence against
prosecutions which might otherwise be successful, and which at the same time
ought not to succeed. 'l‘hcse times have passed and the reasons for the strict.
and slavish adherence to more form have passed with them.13
APPEAL

2491. When 1ies—Waiver—(/‘riminal cases may be removed by the defend
ant to the supreme court, by appeal or writ of error, at any time within six
months after judgment, or after the decision of a motion denying a new trial;
but, if the order denying a new trial is affirmed upon hearing upon the merits,
no appeal is allowed from the judgment.“ An appeal does not lie from inter
mediate orders; the only means by which they may be reviewed are an appeal

from the ﬁnal judgment, an appeal from an order denying a new trial and a
report."’ An appeal does not lie from a verdict.16 An order overruling a de
murrer is not appealable." The state cannot appeal or sue out a writ of error.“
An appeal lies only from ﬁnal judgments—such as determine the measure of
punishment to be inﬂicted and are to be enforced without further judicial ac
tion." Upon an appeal from a final judgment no questions will be considered
which might have been raised on a prior appeal from an order denying a new
trial.20 A party may waive his right to appeal by giving a bond to abide the
10 State v. Brown, 12-538(448); State v.
Matakovich, 59-514, 61+677; State v. Nelson, 91-143, 97-+052; State v. Crawford,

14 R. L. 1905 § 5400. See Bonfanti v.
State, 2-123(99).
15 State v. Noonan, 24-174; State v_

96-95, 104+822, 768; State v. Gardner, 96
318, 104+971; State V. Cowing, 99-123, 136,

Abrisch, 42-202, 43+1115.

108-+851; State v. Touri, 101-370, 112+
422.

19 State

nsmm v. Williams, 96-351, 364, 105+
265;

State v.

Yates,

99-461,

109+1070.

See State v. Cowing, 99-123, 108+851;
State v. Halverson, 103-265, 114+957;
State v. Alton, 105-410, 117+617.

12 State v. Nelson, 91-143. 97+652.
13 Peckham, J., Crain v. U. S., 162 U. S.
646.

1“ State v. Ehrig, 21-462.
11 State v. Abrisch, 42-202, 43+1115.
v.

McGrorty,

2—224(187);

St.

Paul v. Stamm, 106-81, 1184-154. See Ken
nedy v. Raught, 6-235(155) (action for a.
penalty).

19 State v. Abrisch. 42-202, 43+l115.
2° Mims v. State, 26-494, 5+369.

31 State v. Sawyer, 43-202, 45+155.
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judgment.21 Whether a party waives the right to appeal by accepting a com
mutation of sentence from the board of pardons is an open question.22
2492. Writ of error—A second application for a writ has been allowed?3
On the issuance of a writ the plaintiff in error is required to give notice to the
attorney general and to the county attorney of the county in which the action
is triable.24
2493. Certifying questions to supreme court—The statute authorizes a
trial court to certify questions arising in criminal cases to the supreme court
under speciﬁed conditions.“ It is inapplicable to prosecutions in justice or
municipal courts.26 The record on appeal must show atﬁrmatively that the
question arose in one of the ways speciﬁed in the statute and that it was passed
upon and determined by the lower court.27 A question arising on a demurrer
or a motion cannot be certiﬁed after a trial and verdict upon an issue of not
guilty. The obvious purpose of the statute was to enable the trial court, before
the trial of any issue upon the indictment under a plea of not guilty, to pro
cure, for its guidance in the subsequent proceedings, an authoritative decision
of any doubtful and important question raised by the demurrer or motion,
thereby saving, perhaps, much of the labor and expense that might otherwise
arise in the ﬁnal disposition of the case on the merits.’8 The statute contem
plates that the report and certiﬁcate of the trial judge should indicate the par

ticular questions of law which he deems so important and doubtful as to re
quire the decision of the supreme court.20 N0 bill of exceptions is necessary.30
An attorney appointed by the court to defend the accused is authorized to ap

pear for him in the supreme court upon questions being certiﬁed.81 The court
will answer only those questions which are argued.82

A great variety of ques

tions have been carried to the supreme court by this means.“
2494. Notice of appea1—Immaterial defects in a notice of appeal will be
disregarded.“ In a prosecution for the violation of a city ordinance the notice
should be served on the city attorney rather than on the attorney general.85
2495. Stay—'l‘here is no stay except as expressly ordered." A stay, even
in a capital case, is a matter of discretion.31
2496. Bill of exceptions—The county attorney cannot be ignored in the
settlement of a bill of exceptions. After a bill has been settled by the judge he
cannot correct mistakes in it without calling in both parties and allowing them
to be heard.88 A case or bill of exceptions is conclusive on appeal. The only
22 State v. Corrivau, 93-38, 100+638.
23 Bilansky v. State, 3-427(313).
2* Rule 27, Supreme Court.
25 R. L. 1905 § 5409.
'-'0 Duluth v. Orr, 109-431, 124+4.
2'! State v. Byrud, 23-29; State v. Hoag,
23-31; State v. N. P. Ex. Co., 58-403, 59+
1100; State v. Billings, 96-533, 104+1150.

28 State v. Loomis, 27-521, 8+758; State
Billings, 96-533, 104+l150.

2" State v. Corbett, 57-345, 59+317; State
v. Cornhauser, 74 Wis. 42 (Bonfanti v.
State, 2-123(99), is overruled on this
point).
'
3° Bonfanti v. State, 2-123(99).
81 State v. Wenther, 76 Wis. 89.

32 State v. Mrozinski, 59-465, 61+560.
33 In addition to above cases see State v.
Sweeney, 33-23, 21+847; State v. Larson,
40-63, 41+363; State v. Abrisch, 42-202,
43-}-1115; State v. Stein, 48-466, 51+474;

-35

State v. Musgang, 51-556, 53+874; State
v. Campbell, 53-354, 55+553; State v. Ban

nock, 53-419, 55+558; State v. Kluseman,
53-541, 55+741; State v. Herges, 55-464,
57+205; State v. Hawks, 56-129, 57+455;

Wykolf v. Healey, 57-14, 58+685; State v.
Rodman, 58-393, 59+1098; State v. Far
rington, 59-147, 60+1088; State v. Mrozin
ski, 59-465, 614-560; State v. George, 60
503, 63+100; State v. Goodrich, 67-176.
69+815; State v. Erickson, 81-134, 83+512.
34 State v. Jones, 55-329, 56+1068.

3-5 State v. Sexton, 42-154, 43+845.
36 State v. Levy, 24-362.
81 State v. Holong, 38-368, 37+587; State
v. Hayward, 62-114, 64+90; State v. Chenn
ard, 93-176, 100+1125. See, for a form of

stay, State v. Crawford, 96-95, 104+822,
768.
38 State v. Laliyer, 4-379(286).
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method of correcting mistakes is a direct proceeding by mandamus to secure a
further return. Upon the settlement of a bill of exceptions, the minutes of the
clerk of the court during the trial are not conclusive evidence of what trans
pi red therein, but the trial judge may, of his own knowledge, or from references
to the rcporter’s transcript, determine the true facts.”
2497. Return—The statute provides that on “an appeal being perfected, or
a writ of error ﬁled with him, the clerk shall transmit to the supreme court a
copy of the judgment roll, and of the bill of exceptions, if any.” ‘° The
minutes of the trial are a part of the judgment roll.“ So is a settled case.‘2
Minutes of the evidence are not a part of the judgment roll unless incorporated
in a bill of exceptions or case.“ Laws 1903 c. 333 § 10, relating to fees of
clerks in certain counties, has no application in this connection. The supreme
court will order a return to be made without a payment of the clerk’s fees by the
appellant, if he is unable to do so.“
2498. Assignments of error—Assignments of error are proper, but not es

sential. The supreme court is bound to examine the record and render judg
ment thereon.“" If assignments are made they are not waived by failing to
urge them in the brief.“

2499. Dismissal of appeal—An appeal will be dismissed if the return is in
suiﬁcient to justify a consideration of any of the assignments of error."

In

will not be dismissed for immaterial defects in the notice of appeal.“
2500. Scope of review—-Sufficiency of record—Where the subject of con
tention on appeal is presented by a bill of exceptions, a reversal can only be se

cured when the facts under review exclude every reasonable hypothesis consist
ent with the verdict or result reached. Upon such review in the appellate
court, error will not be presumed, but must be aﬂirmatively shown." The
suiﬁciency of the evidence will not be considered unless the record on appeal
contains all the evidence introduced on the trial."0 When the record on appeal
contains no bill of exceptions or case the only question that can be considered is
the sufficiency of the indictment to support the judgment.51

Intermediate or

ders or rulings will not be considered on appeal unless incorporated in a bill of
exceptions or case.52 The burden is upon the defendant to make error appear
aliirmatively upon the face of the return, for the presumption of regularity ap
plies to criminal as well as civil actions."3

And in general the rules as to the

sutliciency of the record on appeal in civil proceedings apply to criminal pro
ceedings.M

2501. Powers of supreme court—Modiﬁcation of judgment—Directing
execution—The supreme court may modify, as well as reverse or afﬁrm judg
89 State v. Ronk, 91-419, 9s+s34.
40R. L. 1905 § 5403.

See, as to what is

included in the judgment roll, R. L. 1905
§ 5410.

41 State v. Lessing, 16-75(64).
4'2 State v. Fellows, 98-179, 107+542.
43 State v. Wyman, 42-182, 43+1116.
44 State v. Fellows, 98-179, 107+542.

. 1905, § 5405.
46 State v. Hjerpe, 109-270, 123+-174.
47 State v. Anderson, 59-484, 61+-148.

51 State v. Miller, 23-352; State v. Wy
man. 42-182, 43-I-1116.
-">2 State v. Noonan,

24-174; State v.
Sackett, 39-69, 38+773.
-53 State v. Brown, 12-538(448); State v.
Ryan, 13—370(343); State v. Staley, 14
105(75); State v. Leasing. 16-75(64);
State v. Taunt, 16—109(99); State v.
Beebe, 17—241(218); State v. Owens, 22
238; State v. Brecht, 4'1-50, 42+602;
State v. Brown, 41-319. 43+69; State v.

18 State v. Jones, 55-329, 56+1068.

Adamson, 43-196, 454-152; State v. Fram

*9 State v. Ronk, 91-419, 98+334.
50 State v. Owens, 22-238; State v. Con

ness, 43-490, 45+1098; State v. Ronk, 91
419, 98+334.
N State v. Anderson, 59-484, 61-P448;

way, 23-291; State v. Graifmuller, 26-6,
46+-445.

Elbow Lake v. Holt, 69-349, 72+56-‘I;
State v. Durnam. 73-150, 75-H127.
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ments. It the conviction is right, and the judgment and sentence thereon
wrong, the supreme court may correct the error by a proper judgment and
sentence or order its correction by the trial court.“ A judgment may be af
ﬁrmed in part and reversed in part.‘6 If the judgment is aflirmed the court
is required to direct the sentence pronounced to be executed.51 If the judgment
is reversed a new trial must be ordered or the defendant ordered discharged.“
Where a case is reversed on the ground that the verdict and judgment were not
justiﬁed by the evidence, and remanded to the trial court, a new trial follows as
of course, in the absence of a contrary direction.“
PUNISHMEN T AND EXECUTION

2502. Punishment in absence of express provision—'1‘he statute pre
scribes the punishment for a felony 6° or misdemeanor“ when there is no
punishment speciﬁcally prescribed for the particular oﬂence." There is also a
provision that “whenever no punishment shall be provided by statute, the court
shall award such sentence as, in view of the degree and aggravation of the
offence, shall not be cruel, unusual, or repugnant to the constitutional rights of
the party."H38 A penal statute is not void merely because it does not ﬁx a
maximum penalty.M
2503. Fine or imprisonme.nt—We have no constitutional provision grant
ing to offenders the right to liquidate or discharge their violations of law by a
line, instead of imprisonment, or which extends to them any option whatever
as to the mode of punishment. An ordinance is not invalid merely because
it provides for a fine or imprisonment.“
2504. Capital punishment—Mitigation under exceptional circumstances
—Certifying to the existence of exceptional circumstances in a capital case,
whereby the punishment is mitigated to imprisonment for life, is a matter
peculiarly within the province of a trial court. The appellate tribunal should
not interfere with its conclusions unless there has been a palpable abuse of dis
cretion.“
2505. Warrant by governor-—A sentence of death cannot be executed until
the issuance of a warrant by the governor as provided by statute." In a capital
case the time of execution is not an essential part of the judgment. If for any
reason the governor does not issue his warrant for execution immediately on
the expiration of the time ﬁxed by the court for the solitary conﬁnement, he
may afterwards issue it.68
2506. Publication of details of execution—The statute 6° forbidding a pub
lication of the details of an execution is constitutional.70
-'55 Mims v. State, 26-494, 5+-369; State v.

Framness, 43-490, 45+1098.

See State v.

Bilansky, 3—246(169).
5“ Mims v. State, 26-498, 51-374.
-"R. L. 1905 § 5405; State 9. Crawford,

96-95, 104, 104+822, 768; State v. Weiss,
97-125, 130, 105+1127; State v. Hjerpe,
109-270, 1234-474.

-*8 R. L. 1905 § 5405; State v. Ames, 93
187, 100+8S9; State v. Gardner, 96-318,
329, 104+971; State v. Cowing, 99-123,
136, 108+851.
59 State v. Ames, 93-187, 100+889.

60 R. L. 1905 § 4762; State v. Borgstrom,
69-508, 521, 721-799, 975; State v. Kunz,

90-526, 97+131.
‘*1 State v. Shaw, 39-153, 39+305; State

v. Sargent, 71-28, 31, 73+626; State v.
Grosofski, 89-343, 94-+1077; State v.
Kight, 106-371, 119+56.
62 See State v. Lautenschlager, 22-514,
524.
63 R. L. 1905 § 5414.

N
6-5
"6
61

State
State
State
R. L.

v. Kight, 106-371, 119+56.
v. Collins, 107-500, 1204-1081.
v. Barrett, 40-65, 4l+459.
1905 § 5412; State v. Holong,

38-368, 37+587; State v. Barrett, 40-65,

41+-159. See Holden v. Minnesota, 137
U. S. 483.
6" State v. Gut, 13-341(815).
6" R. L. 1905 § 5422.

10 State v. Pioneer Press Co., 100-173,
110+867.

548

CROPS

CRIMINAL PLEADING—See Indictment.
CRIMINAL PROCEDURE—See Criminal Law; Indictment; Justices of
the Peace.

CROPS
Cross-References

See Chattel Mortgages, 1427; Damages, 2577; Ejectment, 2908; Execution, 3508, 3515;
Fraudulent Conveyances, 3892; Homestead, 4208; Improvements, 4330; Landlord and

Tenant, 5484; Malicious Mischief; Mortgages, 6218, 6220, 6242, 6371, 6373; Nuisance,
7288; Public Lands, 7936; Waters, 10196.

2507. Fructus industriales and fructus naturales—Crops requiring annual
cultivation such as grain, garden vegetables, and the like, are termed fructus

industriales. Crops which grow from perennial roots, such as the fruit of trees,
perennial bushes, and grasses growing from perennial roots, are termed fruetus
naturales.Tl
2508. Realty or personalty-At common law fructus industriales are re
garded as personalty, whether separated from the soil or not; and fruetus
naturales, while unsevered from the soil, are regarded as a part of the realty.72
But all unsevered crops are regarded as a part of the realty in the sense that
they will pass by a deed thereof, without special mention, unless excepted." By
virtue of statute growing crops are subject to levy.H
2509. Title of trcspasser—A trespasser who sows and gathers a crop is the
owner of it, after it is gathered, even against the owner of the land.75 But a
trespasser who gathers a crop which he did not sow is not the owner of it, and
he is not the owner of a crop which he sows and cultivates, until he gathers it.”
CROSS-BILL—See Pleading, 7538.
CROSS-COMPLAINT—See Pleading, 7538.
CROSS-EXAMINATION—See Witnesses.
CROSSINGS—See Railroads, 8119.
CRUEL AND UNUSUAL PUNISHMENT—See Constitutional Law,
1661.
CRUELTY TO ANIMALS—See Animals, 279.
CULLS—See note 77.
CUMULATIVE EVIDENCE-—See Evidence, 3250; New Trial, 7130.
CURATIVE ACTS—See Constitutional Law, 1620.
CURING ERROR BY STRIKING OUT—-See Trial, 9749.
CURING ERROR IN INSRUCTIONS—See Trial, 9796.
CURRENCY—See note 78.
CURRENT MONEY—See note 79.
.
'l_l Sparrow

v_.

Pond,

49-412,

52+36;

43+479; Aultman v. O’Dowd, 73-58, 75+

Kukeby v. Enckson, 90-299, 96+705.

756.

12 State v. Williams, 32-537, 21+746;
Sparrow v. Pond, 49-412, 52+36.
73 Erickson v. Paterson, 47-525, 50+699;
Cummings v. Newell, 86-130, 90+3l1;

218; Lake v. Lund, 92-280, 99+8S4.
7“ Lindsay v. \Vinona. etc. Ry., 29-411,
13+191.
77 Chandler v. De Graﬁ’, 27-208, 215, 6+

Kammrath

611.

V.

Kidd,

89-380,

95+2l3;

Kirkcby v. Erickson, 90-299, 96+705.
74 See § 3508.
'15 Lindsay v. Winona etc. Ry., 29-411,

13+191; Woodcock v. Carlson, 41-542, 546,

See Merci] v. Brou'ette. 66-416, 69+

73 Butler v. Paine, 8-324(284, 289).
To State
1(l8+953.

v.

Quackenbush,

98-515,

520,.

CURTESY
Cross-References
See Dower; Husband and Wife, 4279.

2510. In genera1—Curtesy, at common law, is the estate to which a man is
entitled, on the death of his wife, in the lands or tenements of which she was

seized in possession in fee simple or in tail during their coverture, provided they
have had lawful issue born alive which might have been capable of inheriting
the estate.80 C-urtesy was abolished in this state by Laws 1875 c. 40. The stat
utory interest which was given in lieu of curtesy is considered elsewhere.81 It
is so essentially different that it ought not to be compared with curtesy except
to distinguish it."2
CUSTOMARY PRACTICE—See Evidence, 3234, 3318; Negligence,
6982, 7049.

CUSTOMS AND USAGES
_

Cross-References

See Statutes, 8993.

2511. Requisites of valid custom—To be valid in law a custom must be
reasonable; as it must be in accord with good morals; ‘“ it must not be contrary
to law; 8‘ it must be established, general, and uniform; 8° and it must be cer

tain."
2512. Attitude of courts toward—The modern tendency is to regard evi
dence of customs with more favor than formerly.“ But a custom ought not to
be admitted, especially to add an incident to a contract, unless it is clearly ap
plicable."9 Especial caution should be exercised in allowing a custom to affect
the construction of a deed."0

Business usages become incorporated into the

law by the progressive course of judicial legislation.91
8° Bouvier, Law Diet.
Am. St. Rep. 479.
81 See § 2726.

See Note, 128

82 See § 4279.
88 Merchants’ Ins. Co. v. Prince, 50-53,

52+131; Mpls. S. & D. Co. v. Met. Bank,
76-136, 78+980.
M Merchants’ Ins. Co. v. Prince, 50-53,
52+131; Baxter v. Sherman, 73-434, 76+

According to the better '

86 Borup v. Nininger, 5-523(417, 438);
Walker v. Barron, 6-508(353); Johnson v.

Gilﬁllan,

8—395(352);

Janney v. Boyd,

so-319, 15+30s; Taylor v. Mueller, 30-343,
15%-413; Pevey v. Schulenburg, 33-45, 21+
844; Flatt v. Osborne, 33-98, 22+440;
Thompson v. Mpls. etc. Ry., 35-428, 29+

148; McManus v. Louden, 53-339, 55+
139; Nippolt v. Firemen’s Ins. Co., 57

211.

275, 59+191; Earl v. Thurston, 60-351, 62+

85 Johnson v. Gilﬁllan, 8—395(352); Os
borne v. Nelson, 33-285, 22+540; Globe M.

439; Finance Co. v. Old P. 0. Co., 65
442, 68+70; Powell v. Luders, 84-372, 87+

Co. v. Mpls. E]. Co., 44-153, 4c+aos;

940.

Lovejoy v. Itasca L. Co., 46-216, 48+911;

Merchants’ Ins. Co. v. Prince, 50-53, 52+
131; State v. Oftedal, 72-498, 514, 75+
692; Baxter v. Sherman, 73-434, 76+211;
Deering v. Kelso, 74-41, 764-792; Healey
v. Mannbeimer, 74-240, 76;-1126; Mpls. S.
& D. Co. v. Met. Bank, 76-136, 78l980;
State v. Smith, 84-295, 87+775; Dartt v.
Sonnesyu, 86-55, 90+115; State v. Ed
wards, 94-225, 102+697.

B1 Nippolt v. Firemen’s Ins. Co., 57-275,
59+191.

83 Paine v. Smith, 33-495, 500, 24+305.
See. for contrary expressions, Johnson v.

Gilﬁllan, 8-395(352, 359); Cogan v. Cook,
22-137, 141.
159See Dike v. Pool, 15—315(245).

"0 Cogan v. Cook, 22-137.
91 Brown v. Equitable L. A. Soc., 75
412, 421, 784-103, 671, 79+968.
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view a custom does not have the force of law until it has received the sanction
of judicial decision.02
_
2513. Who may invoke--One cannot invoke a custom unless he himself is
bound by it. One who is ignorant of a custom cannot take advantage of it."
2514. Upon whom binding—A custom is binding on those who contract
with reference to it, actually or presumptively.‘H Parties are presumed to con
tract with reference to a custom which is so well established in the particular
locality, trade, profession, or business, that all men transacting the business to
which it relates must be presumed to have knowledge of it and to contract with
reference to it.”

A person is not ordinarily presumed to contract with refer

ence to a custom of a trade or business in which he is not himself engaged,“ but
if the custom is so notorious and of such a character that from the course of his
business it must have been known to him he will be charged with knowledge.M
A person is not presumed to be acquainted with the local customs of a place of
which he is not a resident. Knowledge must be brought home to him.“ But
where one employs a broker or factor to deal in a particular market he gives
him implied authority to deal in accordance with the local customs of that
market.”

.

2515. Effect upon contracts—A custom may be proved not only to explain
the words or terms of a contract, but also to annex to it those customary inci
dents which were presumptively in the minds of the parties when contracting.1
If parties enter into a contract by virtue whereof something is to be done by one
or both, and this thing is often done in their neighborhood, or by persons of
like occupation with themselves, and is always done in a certain way, it must

be supposed that they intended it should be done in that way.’ But a custom
cannot vary or contradict the express terms of a contract.“ It has been said
that custom is admissible “to explain what is doubtful, but never to contradict
what is plain?“ This must be taken with the qualiﬁcation that a custom is
admissible to prove that words having a well deﬁned meaning in common use
were used by the parties to a contract in a peculiar or technical sense, though
the contract is unambiguous on its face.u In a commercial community many
words or phrases acquire a technical meaning, well understood by those in a
particular trade or business. Certain business customs and usages also become
well established and understood by business men, who, in making their con

Boyd, 30-319, 15+308; Taylor v. Mueller,
30-343, 15+413; Clarke v. Hall, 41-105,

lPaine v. Smith, 33-495, 500, 24+305;
Walker v. Barron, 6-508(353); Clarke v.
Hall, 41-105, 42+785; Breen v. Moran, 51
525, 53+755; Merchant v. Howell, 53-295,
55+13]; Taylor v. Security M. F. Ins. Co.,
88-231, 92+952; Florence Mach; Co. v.
Daggett, 135 Mass. 582.
2St. Anthony etc. Co. v. Eastman, 20-

42+785; Merchant v. Howell, 53-295, 55+

277(249, 256); Johnson v. Gilﬁllan, 8-395

131.

(352); Bixby v. Wilkinson, 25-481.

93 19 Harv. L. Rev. 308.

D8 Nippolt v. Firemen ’s Ins. Co., 57-275,
59+l91.
M Johnson v. Gilﬁllan, 8—395(352).
95 Walker v. Barron, 6-508(353); John
son v. Gilﬁllan, 8—395(352); Janney v.

" Pettit v. State Ins. Co., 41-299, 43+

378; Keavy v._Thuett, 47-266. 50+126;
Nippolt v. Firemen 's Ins. Co., 57-275, 59+
191; Earl v. Thurston, 60-351, 62+439.
"7 Nippolt v. Firemen ’s Ins. Co., 57-275,
59-+191; Earl v. Thurston. 60-351, 62+
439; Hostetter v. Park, 137 U. S. 30.
W Baxter v. Sherman. 73-434. 76+2l1;
115 Mass. 23; Chateaugay etc. Co. 1.
Blake, 144 U. S. 476.
99 Van Dusen v. Jungeblut, 75-298. 77+
970; Nichols v. Howe, 43-181, 45+14;
Baxter v. Sherman, 73-434. 76+2l1.

8Paine v. Smith, 33-495, 24+305; John
son v. Gilﬁllan, 8-395(352); Manson v.

Grand Lodge, 30-509, 16+395; Globe M.
Co.

V.

Mpls.

E].

Co.,

44-153,

46-+306;

Healey v. Mannheimer, 74-240. 76+1126;
Torpey v. Murray, 93-482, 101+609; N.
W. etc. Co. 11. Conn. etc. Co., 105-483, 117*
825.

4Paine v. Smith, 33-495, 24+305; Man
son v. Grand Lodge, 30-509, 1641395.
5 Whitney v. Boardman, 118 Mass. 242.
See McMa.nus v. Louden, 53-339, 55+139;
Cogan v. Cook, 22-137, 141.
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tracts, assume them for granted, and contract with reference to them, without

taking time to incorporate them into the express terms of their bargains.8
Where a written contract contains characters, abbreviations, or apparently am

biguous terms, parol evidence is admissible to show that they have a recognized
and generally understood meaning in the trade or business to which the subject
of the contract relates. Such evidence does not vary or add to the writing, but
merely translates it from the language of the trade into the language of people
generally.7
2516. Inadmissible to prove contract—A custom is inadmissible to prove
the making or existence of a contract.8
.
2517. Proof—It must be clearly proved that the custom existed at the place
where, and at the time when, the contract or act sought to be affected by it was
made or performed.“ Whether a custom so existed is a question for the jury,
unless the evidence is conclusive.‘°
2518. Pleading—As a general rule it is unnecessary to plead a custom in
order to render it admissible.11

CUSTOMS DUTIES
2519. Entry of goods—Duty of carrier—'l‘he agent of a carrier has been
held justiﬁed, under the circumstances, in entering goods as for “immediate
consumption,” and in paying the duty ﬁxed by the customs oﬂicials, and in not
entering them for “transportation” to St. Paul, another port of entry.12
CY-PRES—See Charities, 1419.
DAIRIES—See Food, 3776.
6Pa:ine v. Smith, 33-495, 24+305; Mer
chant v. Howell, 53-295, 55+131.

'IMaurin v. Lyon, 69-257, 72+72.
l‘Bowe v. Hyland, 44-88, 46+142; Smith
v. Barringer, 37-94, 334-116.
Contra,
Walker v. Barron, 6—508(353).
"Walker v. Barron, 6-508(353); Cogan
\-. Cook, 22-137, 142; Taylor v. Mueller,

30-343. 15+413.

I°McManus v. Louden, 53-339, 55+139;

Finance Co. v. Old P. 0. Co., 65-442, 68+
70; Deering v. Kelso, 74-41, 76+792;
Powell v. Luders, 84-372, 87-t-940; Stein
bauer v. Stone, 85-274, 88+754.
11Breen v. Moran, 51-525, 53+755.
1'2 Mitchelson v. Mpls. etc. Ry., 67-406,
69+-1106.
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General damages, 2520.
Special damages, 2521.
Nominal damages, 2522.
Expenses of action—Counsel fees, 2523.
Interest, 2524.

Stipulations against, 2525.
Mental suffering—Wounded feelings, 2526.
Law and fact, 2527.

NATURAL AND PROXIMATE CONSE
QUENCES
In general, 2528.
PROSPECTIVE DAMAGES AND SUC
CESSIVE ACTIONS
Actions ex contractu, 2529.
Actions ex delicto, 2530.
Successive actions—Splitting causes of ac
tion, 2531.

MITIGATION
Duty of injured party to mitigate damages,
2532.
Evidence in mitigation, 2533.
UNCERTAIN, CONTINGENT, AND
SPECULATIVE DAMAGES
General rule, 2534.

MEASURE OF DAMAGES FOR BREACH
OF CONTRACT
General rules—Rule of Hadley v. Baxen

dale, 2559.
Contemplatcd damagcs—Theory of rule,
2560.
Compensation the aim, 2561.
Damages for tort and for breach of con
tract distinguished, 2562.
Pecuniary loss alone considered—Mental
suffering, 2563.
Difference between cost of performance
and contract price, 2564.
Cost of completing work, 2565.
Losses on collateral contracts, 2566.
Value of thing, 2567.

Payment in kind, 2568.
Particular contracts, 2569.

MEASURE OF DAMAGES FOR TORT
General rule, 2570.
Person in diseased or weakened condition,
2571.
Medical treatment, 2572.

Negligent medical treatment, 2573.
Miscarriage, 2574.
Injury to nervous system, 2575.
Loss of time—Plaintiif’s pecuniary condi
tion, 2576.

Injury or destruction of crops or trees,
2577.
Particular torts, 2578.

Proﬁts, 2535.

PLEADING
LIQUIDATED DAMAGES
Deﬁnition, 2536.
When enforceable, 2537.

Necessity of pleading-In general, 2579.
General damages, 2580.
Special damages, 2581.

Payment of as a discharge, 2538.

Prospective damages, 2582.
Proﬁts, 2583.

EXEMPLARY DAMAGES
Nature and object, 2539.

Matter in mitigation, 2584.
Matter in aggravation, 2585.
Exemplary damages, 2586.

When allowable, 2540.

Interest, 2587.

Only in actions ex delicto, 2541.
Wilful injury, 2542.
Wanton injury, 2543.
Negligence, 2544.

Allegations of unliquidated damages not
traversable. 2588.
How pleadcd——Itemizing, 2589.

For criminal acts, 2545.
Fraud, 2546.

ASSESSMENT
Assessment by jury—Statute, 2590.
Proof, 2591.
Against several tortfeasors, 2592.
In gross, 2593.
Diﬁiculty of assessment, 2594.

Necessity of actual damages, 2547.
Discretionary with jury, 2548.
Intent and motive, 2549.
Both parties at fault, 2550.
Recoverable by state, 2551.
Must be reasonable in amount, 2552.
Liability of master or principal, 2553.

EXCESSIVE AND INADEQUATE DAM
AGES

Liability of sureties, 2554.
Expenses of suit, 2555.
Evidence—Admissibility, 2556.

Precedents, 2595.
Held excessive, 2596.

instructions, 2557.
Cases classiﬁed, 2558.

Held not excessive, 2597.
Inadequate damages, 2598.
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Cross-References

See Conﬂict of Laws, 1550; New Trial, 7132.
IN GENERAL

2520. General damages-—Gencral damages are such as result necessarily

and by implication of law——such as result directly and proximately and without
reference to the special character, condition, or circumstances of the person
wronged.13

The distinction between general and special damages does not re

late to their essential nature, but to pleading and proof.“
2521. Special damages-—Special damages are such as result directly, but
not necessarily and by implication of law.“ Special damages must be such as
ordinarily and in the natural course of things might fairly be expected to re
sult. and such as have in fact resulted, from the wrong complained of.16
2522. Nominal damages—Nominal damages are damages of a triﬂing
amount.17 While the law as a general rule only gives compensation for actual
injury, yet, whenever the breach of a contract or the invasion of a legal right
is established, the law infers some damage, and, if no evidence is given of any

particular amount of loss, it declares the right by awarding nominal damages.
Every injury imports a damage.‘8 A complaint is not demurrable if it shows.
the plaintiff entitled to ‘nominal damages." In actions ex contractu no more
than nominal damages are recoverable in the absence of proof of actual loss,
unless the contract itself shows the amount of loss.'*’° For every trespass to
realty the party injured is entitled to nominal damages at least.21

2523. Expenses of action—Counse1 fees—It is the general rule that the
expenses of the action, including attorney’s fees, are not recoverable as dam
ages,22 and this is so even where exemplary damages are recoverable."

In ac

tions for malicious prosecution such expenses are recoverable as damages, if
proved.“ The expenses of an action defended by a party secondarily liable
may be recovered against the party primarily liable.25
2524. Interest—Interest is always recoverable as damages for the breach of
a contract to pay money. In such cases interest is the measure of damages.“
It is recoverable as damages for the breach of other contracts, though the de
mand is unliquidated, if the amount does not depend upon any contingency, and
is ascertainable by computation, or by reference to generally recognized stand
ards, such as the market value."7 It is also recoverable as damages where prop
13 Smith v. St. P. etc. Ry., 30-169, 14+
797; Chamberlain v. Porter, 9-260 (244,

251); Brackett v. Edgerton, 14-174 (134,
139); Hinkle v. Mpls. etc. Ry., 31-434,
18+275; Ennis v. Buckeye Pub. Co., 44
105, 46+314; Bauma v. Bailey, 80-336, 83+
191.

H Hinkle v. Mpls. etc. Ry., 31-434, 18(
275.

15 Rauma v. Bailey, 80-336, 83+191;
Spencer v. St. P. etc. Ry., 21-362; Fergu
son v. Hogan, 25-135.

See § 2581.

1°Cuslring v. Seymour, 30-301, 15+249.
" See Harris v. Kerr, 37-537. 35+379
(one cent or ﬁve cents) ; Moe v. Chesrown,

54-118, 55+832 (one dollar); Sable v.
Brockmeier, 45-248, 47+794 (one dollar).
18 Larson v. Chase, 47-307, 50+238; Dor
man v. Ames, 12—451(347); Bradford v.

Neill, 46-347, 49+193.
W Cowley v. Davidson, 10-392(314);
Wilson v. Clarke, 20-3G7(318); Burns v.

Jordan, 43-25, 44+523; Sprague v. Wells,
47-504, 50+535; Sloggy v. Crescent C. Co.,

72-316, 75+225.
'~‘° Ogden v. Ball, 38-237, 36+344 (cov
enant of seizin); Sable v. Brockmeier, 45
248, 47+794 (covenant of seizin).
21 Moe v. Chesrown, 54-118, 55+832.
22 Seeman v. Fecney, 19-79(54); Kelly

v. Rogers, 21-146; Frost v. Jordan, 37
544, 36+713.
‘:3 Kelly v. Rogers, 21-146.
24 Mitchell v. Davies, 51-168, 53+363.
'-'-'I Erickson v. Brandt, 53-10, 55+62.
'26 Mason v. Callender, 2-350(302); Tal
cott v. Marston, 3-339(238); Cooper v.
Reaney, 4-528(413); McCutchen v. Free
dom, 15—217(169); Lash v. Lambert, 15
416(336); Owsley v. Greenwood, 18-429
(386); Moreland v. Lawrence, 23-84;
Palmer v. Degan, 58-505, 60+342; Ormond
v. Sage, 69-523, 72+810.

‘-'7 Cowley v. Davidson, 13-92(86); Brack
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erty is lost, destroyed, injured or converted by the wrongful act of another."
It is not allowable where_ the damages claimed are not only unliquidated, but
cannot be ascertained by reference to any generally recognized standard, or
where they are contingent or prospective, or where the amount allowable rests
largely in the discretion of the jury. Thus, it is not allowable in actions for
personal injury, seduction, libel, slander, false imprisonment, etc.“

Where a

party has received or acquired the money of another by mistake merely, without
fraud, the general rule is that interest does not run upon it until the party, in
whose possession it is, is put in default by a demand by the party to whom it is
justly due, in which case, if the money is not returned after demand, interest
begins to run."0 A party is entitled to interest by way of damages on money
due on contract from the commencement of the action to the time of trial.
though not expressly demanded in his complaint; such damages being implied
by law.31 Interest is always recoverable on money wrongfully detained." It
is recoverable as damages only in case of a default.88 A note or other instru
ment containing an express promise to pay money, without any time speciﬁed,
is in law payable immediately, and interest runs from its date, while a promise
to pay upon demand requires at least a judicial demand to set interest run
ning.34

The interest recoverable as damages on a note or other instrument

after maturity is the legal rate of interest, and not the'rate ﬁxed in the instru
ment for interest before maturity.“
2525. Stipulations against—It is competent for the parties to a contract to
stipulate against liability for damages.M
2526. Mental suEering—Wounded feelings-—There seems to be no general
rule as to when damages for mental suffering may he recovered in actions ex
delicto.“ In an action for personal injury the mental suffering which can be
proved is such only as is endured by the plaintiff as the direct consequence of

injury to himself. Anxiety of mind about the safety of others who may be in
danger of injury from the same cause cannot be considered.“ Damages for
mental suffering have been held recoverable in an action for the mutilation of a
dead body; "“’ for seduction; ‘° for ejection from a train; “ and for a wrongful
eviction.‘2 They are not recoverable for a breach of contract for the transpor
tation of a dead body.‘8 There can be no recovery of damages for mere fright,
unless the fright is caused directly by the infringement of a right of the party.“
ett v. Edgerton, 14—174(134); Mpls. 11.

(I13); Hollinshead v. Von Glahn, 4-190

Works v. Bonnallie, 29-373, 13+1-19;
Perine v. Grand Lodge, 51-224, 53+367;

(131); Chapin v. Murphy, 5—474(383);

Brown v. Doyle, 69-543, 72+814; Swan
son v. Andrus, 83-505, 86+465; Grand

.\lc(‘utehen v. Freedom, 15-217(169); Lash

v. Lambert, 15-416(336).
-‘"1 llollister v. Sweeney, 88-100, 92+525.

Forks L. Co. v. McClure, 103-471, 115+406.

-" See Beaulieu v. G. N. Ry., 103-47, 114+

ZR Varco v. Chi. etc. Ry., 30-18, 13+921;
Sauborn v. Webster, 2-323(277); Triggs
v. Jones, 46-277, 48+1113.
'19 Swanson v. Andrus, 83-505, 86+465:

353; Francis v. W. U. Tel. Co., 58-252,

Grand Forks L. Co. v. McClure. 103-471.
1]5+406.

3" Sibley v. Pine County, 31-201, 17+337;
(‘orse v. Minn. G. Co., 94-331, 102+728.

M Ormond v. Sage, 69-523. 72+810.
-'*‘-’ Auerbaeh v. Giescke, 40-258, 41+946.
-*3 Schrepfer v. Rockford Ins. Co., 77-291.
79+-1005.

B4 Horn v. Hansen, 56-43, 57+315.
3-7 Talcott v. Marston, 3—339(238); Kent

v. Bown, 3-347(246); Daniels v. Bradley.
4-158(105);

Daniels

v.

Ward.

4-168

262, 59+1078; Larson v. Chase, 47-307,

rm, 50+2:zs.

_

3* Kcycs -v. Mpls. etc. Ry., 36-290, 30+

888; Bahr v. N. P. Ry., 101-314, 112+267.
See Stone v. Evans, 32-243, 20+149.
1"‘ Larson v. Chase, 47-307, 50+238.

40 Fox v. Stevens, 13—272(252).
41 Carsten v. N. P. Ry., 44-454, 47+49,
Hoffman v. N. P. Ry., 45-53, 47+312;
Scrwe v. N. P. Ry., 48-78, 50+]021.

42 Rauma v. Ba-iley. 80-336. 83+191.
43 Bcaulieu v. G. N. Ry., 103-47, 1141
353.
44 Sanderson v. N. P. Ry., 88-162, 92+
542.

DAMAGES

555

2527. Law and fact—It is for the court to determine the proper measure
of damages in a case, and whether damages are speculative.‘5
NATURAL AND PBOXIMATE CONSEQUENCES

2528. In general--Remote damages are not recoverable.

Only such dam

ages are recoverable as are the natural and proximate, or immediate and direct,
result of the wrong. The rule is the same whether the action is ex contractu or

ex delicto.“
PROSPECTIVE DAMAGES AND SUCCESSIVE ACTIONS

2529. Actions ex contractu—For the total hi-each of an entire contract a
recovery may be had for all damages suffered, both present and prospective."
2530. Actions ex de-licto—For a single trespass upon realty all damages,
whether present or prospective, are recoverable.“ The test whether an injury
to realty by the wrongful act of another is permanent, in the sense of permitting
a recovery of prospective damages therefor, is not necessarily the character, as
to permanency, of the structure or obstruction causing the injury, but the test
is whether the whole injury results from the original wrongful act, or from the
wrongful continuance of the state of facts produced by such act.“ In an ac
tion for personal injury prospective damages are recoverable, when they can be
proved with reasonable certainty.rm
2531. Successive actions—Splitting causes of action--A party cannot
split a single cause of action and have several recoveries of damages therefor
in successive actions. One recovery. though it is for only a part of the damages
actually suffered, will bar a future action.51 Within this rule injuries to the
person and injuries to the property of the person injured, both resulting from
the same tortious act, are separate items of damage, constituting but one cause
of action.”
MITIGATION

2532. Duty of injured party to mitigate damages—It is the duty of a per
son injured by the wrongful act of another to make reasonable efforts to miti
gate the resulting damages; and he cannot recover damages which might have
been prevented by such efforts.“ When a party is injured by non-performance
4“ Miss. etc. Co. v. Prince, 34-71, 24+344.
46 North v. Johnson, 58-242, 59+10l2;
Schumaker v. St. P. & D. Ry., 46-39, 48+
559; Beaupre v. Paciﬁc etc. Co., 21-155,
158; Shartle v. Minneapolis, 17-308(284,
295); Swinﬁn v. Lowry, 37-345, 34+22;
Bneknam V. G. N. Ry., 76-373, 79+98;
Simonson v. Mpls. etc. Ry., 88-89, 92+

459; (‘hamherlain v. Porter, 9-2e0(2-14);
Brackett v. Edgerton, 14-174(134); Marsh
v. Webber. 16—4]8(375)‘; Cochrane v.

Quackenbush, 29-376, 13+154; Wilson v.
Reedy, 32-256, 20+-153; Osborne v. Poket,
33-10, 21+752; Carsten v. N. P. Ry., 44

454, 47+49; Loudy v. Clarke, 45-477, 48+
25; Hoﬂ’man v. N. P. Ry., 45-53, 47+
312; O’Neill v. Johnson, 53-439, 55+601;
Ironton L. Co. v. Butchart, 73-39, 51, 75+
749; Landquist v. Swanson, 78 444. 448,
81+].
4" Ennis v. Buckeye Pub. Co., 44-105,
46+3'l4; Bowe v. Minn. Milk Co., 44-460,

47+151; Rathborne v. Wheelihan, 82-30,
84+638.
48 Pierre v. St. P. etc. Ry., 39-451, 40+
520; Ziebarth v. Nye, 42-541, 44+1027.
See § 9694.
49 Bowers v. Miss. etc. 00., 78-398, 81+
208.

5° Chamberlain v. Porter,
251); Johnson v. N. P. Ry.,
473; Cooper v. St. P. C. Ry.,
42; L’Herault v. Minneapolis,
73; McBride v. St. P. O. Ry.,

9-260(244,
47-430, 50+
54-379, 56+
69-261, 72+
72-291, 75*

23l; Olson v. Chi. etc. Ry., 94-241,102+
449.
'
-"1 See § 5167.

52 King v. Chi. etc. Ry., 80-83, 82+1113.
58 Graves v. Moses. 13-335(307); Marsh

v. Webber, 16—418(375); Morrill v. Mpls.
St. Ry., 103-362. 115+395; Nelson v. West
Duluth, 55-497, 500, 57+149. See Gibbons
v. Bente, 51-499. 501', 53+756; (‘arg-ill v.
Thompson, 57-534, 547, 59+638.
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of a contract, the other party, if he has it in his power, is bound to lessen the
damages if he can do so by reasonable exertions, and, if he is necessarily com
pelled to- perform more labor or put to greater expense, these are matters which
are properly chargeable against the party in default; and, if a party who is en
titled to the beneﬁts of a contract receives notice from the other party that he
cannot perform its conditions, then it is the duty of such party to save the party
in default, as far as it is in his power to do so, all further damages, though the

performance of this duty may call for afﬁrmative action.“ Consequences of
an injury which one can avoid by acting as prudent men ordinarily act are not
to be considered, for it is optional with him to suffer or avoid them."
2533. Evidence in mitigation—Cases are cited below involving the admis
sibility of evidence in mitigation of damages.“
UNCERTAIN, CONTINGENT, AND SPECULATIVE DAMAGES

2534. General rule—As a general rule damages which are uncertain, con
tingent, or speculative are not recoverable."
2535. Proﬁts—Thc law as to the recovery of anticipated proﬁts as damages
is in a state of great confusion.“ It is settled that upon the breach of an execu
tory contract, whereby the injured party is prevented from performing on his
part, and from realizing a proﬁt which was contemplated by the terms of the
contract as a result of its performance, a recovery of damages may be had equal
to the proﬁt which would have accrued directly from a performance of the con
tract. The fact that the contemplated proﬁt would have been realized but for
the breach complained of, and its amount, need not be proved to an absolute
certainty. Proof to a reasonable certainty is sufficient.“ Where the perform
ance of a special contract involves the furnishing of both material and labor,
~'-4 Hewson v. Minn. B. Co., 55-530, 57+

141,

30+462

(libel—common

repute);

129; Crowley v. Burns, 100-178, 110+969.
55 Gniadck v. N. W. etc. Co., 73-87, 75+
894.
5" Borup v. Nininger, 5—523(417) (action for negligence in failing to charge indorser—solvency of maker—insolvency of
imlorser—sceurity); Lynd v. Picket, 7
184(128, 136) (wrongful levy—fact that
plaintiﬁ had no use for property); Jacobs
v. Hoover, 9-204(1S9) (eviction—fraud in
getting possession); Judson v. Rear-don,
16—431(387)
(false imprisonment—fact
that defendant supposed he was acting
lawfully); Lobdell v. Geib, 18—106(86)
(trespass by wife—provoeation—acts of
plaintiff toward husband of defendant);
Hewitt v. Pioneer Press Co., 23-178 (libel

Beyersdorf v. Sump, 39-495, 41+101
(wrongful levy—subsequent levy and
sale); Hoxsie v. Empire L. Co., 41-548,
43+-476 (trespass on realty—good faith of
trespasser); West v. St. P. Nat. Bank,
54-466, 56-I-54 (action for negligence in
not serving notice to charge indorser
fact that lands mortgaged by the maker of
the note to the plaintiff exceeded in value
amount bid at foreclosure) ; Sharpe v. Lar
son, 74-323, 77+233 (libel—facts disprov
ing malice); Davis V. Hamilton, 88-64,
92+512 (libel—bad reputation of plain
tiff); Hoyt v. Duluth etc. Co., 103-396.
115+263 (trespass—-cutting timber—good
faith).
51 Miss. etc. Co. v. Prince, 34-71, 76, 24+

—prior publication); Jellett v. St. P. etc.

344; Beaupre v. Paciﬁc etc. Co., 21-155,

Ry., 30-265, 15+237 (conversion by carrier
-subsequent payment by third party to
plaintiff) ; Russell v. Chambers, 31-54, 16+
458 (seduction—gifts by seducer); How
ard v. Manderﬁeld, 31-337, 17+946 (wrong
ful levy—subsequent levy and sale); War

158; 0’Neill v. Johnson, 53-439, 55+6()1;

ner

v.

Lockerby,

31-421,

18+145,

821

(slander—provocation—p]aintiff’s bad rep
utation); Yallop v. Mpls. etc. Ry., 33
482. 24+185 (replevin——del'ivery of part of
goods to a receiver); Welsh v. Wilson, 34

92, 244-327 (wrongful levy—sa]e under
levy and payment of proceeds to execution
creditor); Larrabee v. Minn. T. Co., 36

Chamberlain v. Porter, 9-260(244, 251);
Bolles v. Sachs, 37-315, 33+862; Conheim

v. Chi. etc. Ry., 104-312, 116+581.
5'8 See Emerson v. Paciﬁc etc. Co., 96-1,
104+573.

5“ Fairchild v. Rogers, 32-269, 20+191;
Miss. etc. Co. v. Prince, 34-71, 24+344;
Cargill v. Thompson, 57-534, 59+638;
Emerson v. Paciﬁc etc. Co., 96-1, 104+
573; Ennis v. Buckeye Pub. Co., 44-105,
46l314; Swanson v. Andrus, 83-505, 86+
461'].
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and the contract is entire, and the breach total, loss of such proﬁts as would
have accrued from the contract as the direct result of its fulﬁlment may be re
covered in an action for a breach thereof.

Such proﬁts may be proved by show

ing the difference between the contract price and what it would have cost to
have performed; but no inﬂexible rule as to how such cost is to be ascertained
can be laid down, for the proﬁts must be determined according to the circum
stances of each case and the subject-matter of the contract.“0 Proﬁts which
were to have accrued in collateral contracts or undertakings are not recoverable
unless they arise naturally, that is, in the usual course of things, from the
breach itself, or are such as may reasonably be supposed to have been contem

plated by the parties, when making the contract, as the probable result of the
breach.‘“ Only such proﬁts are recoverable in any case as are shown with rea
sonable certainty to have resulted directly and proximately from the breach.“2
It has been suggested that a distinction should be observed in this connection
between actions ex contraetu and actions ex delicto." Cases are cited below
holding proﬁts recoverable,G4 or the reverse."
LIQUIDATED DAMAGES

2536. Deﬁnition—Liquidated.damages are damages the amount of which
has been determined by anticipatory agreement between the parties.“
2537. When enforceable—As a general rule, where the injury is susceptible
of a deﬁnite measurement, as in all cases where the breach consists in the non

payment of money, the parties will not be allowed to make a stipulation for a
further amount, whether in the form of a penalty or liquidated damages. But
where, on the other hand, the injury in question is uncertain in itself, and not '
susceptible of being reduced to a certainty by a legal computation, it may be
settled beforehand by a special agreement. And where the damages are uncer
tain, and not capable of being ascertained by any certain or known rule, it will

be inferred that the parties intended the sum as liquidated damages.M
6° Silberstein v. Duluth N. T. 00., 68
430. 71+622.
M Lovejoy v. Morrison, 10-136(108);
Fairchild v. Rogers, 32-269, 20+191; Car

gill v. Thompson, 57-534, 548, 59+638.
111' Cargill v. Thompson, 57-534, 59+638;
Swanson v. Andrus, 83-505, 86+465; Em
erson v. Paciﬁc etc. Co., 92-523, 100+365;
Loudy v. Clarke, 45-477, 48+25; Todd v.

Mp's. etc. Ry., 39-186, 39+318.
63 Errerson v. Paciﬁc etc. Co., 96-1, 4,
104+573.
M Morrison v. Lovejoy, 6-319(224) (con
tract to furnish logs for manufacture into
lumber); Goebel v. Hongh, 26-252, 2+847
(interruption of tenant ’s business by land

lord); Fairchild v. Rogers, 32-269, 20+191
(breach of contract for exclusive agency
for sale of realty); Miss. etc. Co. v.
Prince. 34-71, 24+344 (failure to turn
loose Iogs in a boom); Cargill v. Thomp
son, 57—534, 59+638 (contract to furnish
a speciﬁed power of water for ﬂour mill);

If the

Emerson v. Paciﬁc etc. Co., 92-523, 100+
365; Id., 96-1, 104+573 (contract for ex
clusive agency to sell defendant ’s catch
and pack of ﬁsh for two years); Inde
pendent B. Assn. v. Burt, 109-323, 123+

932 (sale of goods—delivery of unmarket
able goods).
65 Simmer v. St. Paul, 23-408 (negligence
in construction of sewer—cutting oil’ ac
cess to pla-intiﬁ’s grocery store); Cushing
v. Seymour, 30-301, 15i-2-19 (conversion
of threshing machine outﬁt—anticipated
proﬁts from performance of particular
threshing contracts); Doud v. Duluth M.
Co.,

55-53,

56+463

(contract

to

build

cooper shop and make barrels for prospec
tive ﬂour mill); Williams v. Wood, 55323, 56+1066 (anticipated proﬁts of thresh
ing machine ontﬁt—replevin); Casper v.
Klippen, 61-353. 63+737 (conversion of
stock of groceries).
.
6° Bouvier L. Diet.
6'1 Fasler v. Beard, 39-32, 38-+755; Mason

Singer Mfg. Co. v. Potts, 59-240, 61+23
(contract for the collection of notes); Sil

v. Callender, 2-350(302); Taylor v. Times
N. Co.. 83-523, 86t760; Ferguson v. Ho

berstein v. Duluth N. T. Co., 68-430, 71+

gan, 25-135, 141; Spear v. Snider, 29-463,
13+9l0; Williston v. Mathews, 55-422,
56+1112; Maudlin v. Am. S. & L. Assn..
63-358, 65+6-45; Walsh v. Curtis, 73-254:

622 (contract to furnish and set up a mo
tor); Swanson v. Andrus, 83-505, 86+-165
(contract for construction of building);
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actual damages resulting from a failure to comply with a contract are deﬁnitely
ﬁxed by some rule of law, and may be easily determined and ascertained by the
application of appropriate rules of evidence, and the sum stipulated in the con
tract is greatly out of proportion to the actual pecuniary injury, the sum named
is to be treated as a penalty, and the injured party put to the proof of his actual

loss.

But where the damages are uncertain, speculative, and diiﬁcult of ascer

tainment, and the contract furnishes no data, the sum named therein is ordi

narily to be treated and held as liquidated damages.“ An intention to liqui
date damages, in order to be controlling, must be an intention to do so in the
sense of making just compensation for the breach of the contract, and of basing
the stipulated amount on that principle; and, in determining that fact, courts
will disregard the form of words used and consider the nature of the entire con
tract with all concomitant facts and circumstances,—as, for example, whether

the actual damages were or were not uncertain and difficult of ascertainment.
and whether the stipulated amount was or was not disproportionate to the
probable actual damages.‘“' \Vhere it is doubtful whether a sum ﬁxed by the
parties should be regarded as a penalty or liquidated damages it will be held to
he a penalty.70 If a provision for stipulated damages is indeﬁnite it will not
be enforced.’1

Liquidated damages cannot be recovered except in accordance

with the contract of the parties."-’ Where a contract, specifying one certain
sum as liquidated damages, contains various stipulations, to all of which the
clause as to damages is clearly applicable, such stipulations either varying
greatly in their character and importance, or being of such a nature that the
damages from a breach of some of them could be easily and certainly measured,
and especially if such damages would obviously be inconsiderable as compared
with the sum stated in the agreement as damages, the latter should be regarded

as a penalty, and not as liquidated damages." A plaintiff is entitled to recover
prima facie the damages expressly stipulated in the contract, unless it shall
appear, after issue joined or upon the trial. that they are largely in excess of the
actual injury suliered b_v him, in which event the stipulated damages should be
treated as a penalty, and plaintiff limited in his recovery to his actual loss.“
2538. Payment of as a diacha.rge—In all cases where a party relies on the
payment of liquidated damages as a discharge, it must clearly appear that they
were to be paid and received absolutely, in lieu of performance?‘
EXEMPLARY DAMAGES

2539. Nature and objcct—Exemplary damages are punitive and not com
pensatory. They are given to punish the party for his wrongful act and to
deter him and others from the commission of similar acts. The interests of
society and of the aggrieved individual are blended.“
76+52; Swallow v. Strong, 83-87, 85+
942; State v. Larson, 83-124, 86+3; Hol
lister v. Sweeney, 88-100, 92+525; Taylor
v. Times N. Co., 89-12, 93+-659; Womack
v. Coleman, 89-17, 93+663; Id., 92-328,
100+9; Fitchette v. Victoria L. Co., 93
485, 489. 101+655; Robertson \-'. Grand
Rapids. 96-69. 104+715: Case v. Fronk,
105-39, 117+229. See Sun etc. Assn. v.
Moore, 183 U. S. 642; U. S. v. Bethlehem

S. Co., 205 U. S. 105; Note. 108 Am. St.
ltep. 46.
_
"8 Taylor v. Times N. Co., 83-523, 86+

760; Blunt v. Egeland, 104-351, 116+653;
Case v. Fronk, 105-39, ll7+229.

"9 State T. Co. v. Duluth, 70-257, 262,
T3+2-19; Case v. Fronk, 105-39, 117+229.
'10 Mason v. Callender, 2-350(302); Wil
liston v. Mathews, 55-422, 56+1112. But
see U. S. v. Bethlehem S. Co., 205 U. S.

105.
T1 Robertson

v.

G ra ud

Rapids,

96-69,

104+715.
72 Cook v. Finch, 19-407(350).
78 Carter v. Strom, 41-522, 43+394.

T4 Blunt v. Egeland, 104-351. 116+653.
T-'* Higbie v. Farr, 28-439, 10+592.
1° Lynd v. Picket, 7—184(128, 142);
Kelly v. Rogers, 21-146, 153; Boeteher v.
Staples, 27-308, 7+263; North v. Johnson,
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2540. When allowable-To justify an award of exemplary damages the
wrongful act must have been done wilfully, wantonly, or maliciously."" The
mere fact that an act is wrongful, or unlawful does not justify such damages."
The fact that an act was done maliciously may be inferred from the fact that
it was done with insult, cruelty, oppression, or other aggravating circum
stances." It has been said that the word “malice” in this connection implies
that the act complained of was done in a spirit of mischief, or of criminal in
difference to civil obligation; 8° that it must have been malevolently done, or in
wanton indiﬁerence to the rights invaded.B1 Whatever is done wilfully and
purposely, if it be at the same time wrong and unlawful, and that known to the
party is, in legal contemplation, malicious.82 But inasmuch as it is well settled
that exemplary damages may be recovered for a wilful or wanton injury, ir
respective of actual malice, it seems desirable to use the term malice in this
connection in its ordinary, popular sense.
2541. Only in actions ex de1icto—lt is the general rule that exemplary
damages are recoverable only in actions ex delicto, and not in actions ex con
tractu.“ An exception to this rule is made in favor of actions for breach of
promise.“
25%. Wilful injury—Exenip1ary damages are recoverable for a wilful in
j ury.sls

2543. Wanton injury—Exernplary damages are recoverable for a wanton
injury, that is, an injury inﬂicted in conscious disregard of the rights of the
plaintiff and a reckless indifference to consequences.“ In the older eases
wantonness was included in malice.“
2544 Neg1igenee—Exemplary damages are never recoverable for mere neg
ligence. They are recoverable for what is often called “wilful or wanton” negli
gence.“ But as pointed out elsewhere this is not negligence in any proper
sense of the term."0 The discredited expression “gross negligence” is often
found in this connection.”
2545. For criminal acts—Exemplary damages may be awarded for an act
punishable as a crime.m
'
2546. Fraud-—Fraud is sometimes mentioned as a ground for awarding ex
emplary damages."
53-242, 246, 59+1012; State v. Buckman,
95-272, 104+240, 289; Lake Shore etc. Ry.
v. Prentice, 147 U. S. 101.
T7 Vine v. Casmey, 86-74, 90+-158; Carli
v. Union Depot etc. Co., 32-101, 20+89;

Craig v. Cook, 28-232, 9+-712;
Stevens,

13-272(252)‘;

Anderson

Fox v.
v.

In

ternational H. Co., 104-49, 116+101;
Baumgartner v. Hodgdon, 105-22, 116+
1030; Lake Shore etc. By. v. Prentice, 147
U. S. 101.
T5 Vine v. Casmey, 86-74, 901-158; Hod’

88 North v. Johnson, 58-242, 59+1012;
Boetcher v. Staples, 27-308, 7+263; Beau
lieu v. G. N. Ry., 103-47, 114+353.
8* Johnson v. Travis, 33-231, 22+624.
‘*5 Fox v. Stevens, 13-272(252); Beau
lieu v. G. N. Ry., 103-47, 53, 1l4+353.
8° Craig Y.

Cook, 28-232, 9+712;

Carli

v. Union Depot etc. Co., 32-101, 20+89;
Hoffman v. N. P. Ry., 45-53, 47+312;
Cohen v. Goldberg, 65-473, 67%-1149; Berg

v. St. P. C. Ry., 96-513, 105+191.
81 See Lynd v. Picket. 7-1s4(12s, 144).

man v. N. P. Ry., 45-53, 47+312; Seeman

BB Peterson v. W. U. Tel. Co., 72-41, 74+

v. Feeney, 19-79(54). See Anderson v.
international H. Co., 104-49, 116+101.
1" Vine v. Casmey, 86-74, 90+-158; Me
Carthy v. Niskern, 22-90 ; Mitchell v.

1022; Mil. etc. Ry. v. Arms, 91 U. S. 489.
59 See § 7036.
W Lynd v. Picket, 7-184 (128, 142).

Mitchel], 54-301, 55+1134.

8° Seeman v. Feeney, 19-79(54); Baum
gartner v. Hodgdon, 105-22, 116+1030.
1" Hoﬁman v. N. P. Ry., 45-53, 47+312.

82 Anderson v. International H. 00., 104
49, 116+101.

91 Boetcher v. Staples, 27-308, 7+263;
State v. Shevlin, 99-158, 108+935.
"2 Lynd v. Picket, 7-184(128, 142);
Boetcher v. Staples, 27-308, 7+263; Gard~
ner v. Minea, 47-295, 50+199; Berg v. St.

P. o. Ry., 96-513, 105+191. See Kelly v.
Rogers, 21-146.
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2547. Necessity of actual damagcs—Where a party is not entitled to any
actual or compensatory damages he cannot recover exemplary damages.”
2548. Discretionary with jury—Exemplary damages are not a matter of
right. Awarding them is a matter of discretion with the j ury.“
2549. Intent and motive—A party’s intent and motive in doing a wrongful
act are always material upon a question of exemplary damages.“
2550. Both parties at fault—Where the conduct of both parties was repre
hensible it was held, in an action for breach of promise, that exemplary dam
ages could not be awarded."“
2551. Recoverable by state—The state may recover exemplary damages.
In matters involving its proprietary or business functions the state occupies the
same position in the courts as private suitors.97
2552. Must be reasonable in amount—Exemplary damages must be rea
sonable in amount.“
2553. Liability of master or principal-A telegraph company has been held
liable for exemplary damages where its agent maliciously transmitted a libelous
message.”

2554. Liability of sureties—Exemplary damages are not recoverable against
the sureties on a bond, though the act of the principal constituting the breach of
its condition is a wilful tort.1
2555. Expenses of suit—In awarding exemplary damages the jury cannot
include compensation for an attorney, or other expenses of the action.2
2556. Evidence-—Admissibility—The pecuniary condition of the defend
ant may be shown,3 but not that of the plaintiff.‘
2557. Instructions-—lt is the duty of the court to explain to the jury the
meaning of exemplary damages, and to state the circumstances and conditions
under which they may be awarded, but the court has no right in any case to di
rect that such damages be awarded.‘

2558. Cases classiﬁed--Cases are cited below involving the question of the
right to exemplary damages in an action for wrongful levy; ‘‘ for trespass to
realty; " for trespass to pcrsonalty ; S for malicious prosecution; ° for assault and
battery; 1° for conversion; “ for seduction;12 for indecent assault; ‘3 for ii
93 Erickson v. Pomerank, 66-376, 69+39.
94 Berg v. St. P. C. Ry., 96-513, 105+191;
Sneve v. Lander, 100-5, 110+99.
05 Seeman v. Feeney, 19-79(54); Tamke
v. Vangsnes, 72-236, 75+217.

9° Clement v. Brown, 57-314, 594-198.
01 State v. Shevlin, 99-158, 108+935.
98 Germolus v. Sausser, 83-141, 144, 85+
946; Berg v. St. P. C. Ry., 96-513, 105+
191; Woodward v. Glidden, 33-108, 22+
127.
W Peterson v. W. U. Tel. 00., 72-41, 74+

1022; Id., 75-368, 77+985.
See Lake
Shore etc. By. v. Prentice, 147 U. S. 101.
1 North v. Johnson, 58-242, 59+1012.
2Kelly v. Rogers, 21-146; Frost V. Jor
dan, 37-544, 36t713.
8McCarthy v. Niskern, 22-90; Peck v.

Small. 35-465, 29+69; Cronfeldt v. Arrol,
50-327, 52l857;

Cohen v. Goldberg, 65

473, 67+1149.
4Griser v. Schoenborn, 109-297, 123+823.
5Sneve v. Lunder, 100-5, 110+99.
°Lynd v. Picket, 7—184(128); Gardner
v. Minea. 47-295, 50+199; Cronfeldt v.
Arrol, 50-327, 521-857;
Dallcmand V.
Jnnney, 51-514, 53+803; Haugen v. Young

gren, 57-170, 58+988; Matteson v. Munro,

80-340, 83+-153; Grimestad v. Lofgren,
105-286, 1l7+515.
7Craig v. Cook, 28-232, 94-712; Carli v.
Union Depot etc. Co., 32-101, 20l89;
Michaelis v. Michaclis, 43-123, 44+1149;
Mitchell v. Mitchell, 54-301, 55+-1134;
Leach v. G. N. Ry., 97-503, 508, 106+955.
8Kemmitt v. Adamson, 44-121, 461-327;

Gardner v. Minea, 47-295, 501-199.
0 Peck v. Small, 35-465, 29+69.
10Boetcher v. Staples, 27-308, 7+263;
Crosby v. Humphreys, 59-92, 60t843;
Gorstz v. Pinske, 82-456, 85+2l5; Rauma
v. Lamont, 82-477, 85+236; Germolus V.
Sausser, 83 -141., 85+946; Faber v. Schiwek,
93-417, 101-H133; Berg V. St. P. C. Ry.,
96-513. 105+191;
Anderson
v.
Inter

national H. Co., 104-49, l16t101; Baum
gartner v. Hodgdon, 105-22. 1l6+1030.
11 Jones v. Rahi'ly, 16—320(283); Seeman
v. Feeney, 19-79(54); Heartz v. Klink
hammer, 39-488, 40+S26; Cohen v. Gold~

berg, 65-473, 67+1149.
12 Fox v. Stevens, 13-272(252).

13 Gardner V. Kellogg, 23-463.

DAMAGES

561

bel; “ for false imprisonment; 1“ for refusing to entertain a guest at an inn; 1°,

for breach of promise to marry; " for ejecting a passenger from a tram; ‘8 for
lowering a natural watercourse; ‘° for abuse of process.20
MEASURE OF DAMAGES FOR BREACH OF CONTRACT

2559. General rules—-Rule of Hadley v. Baxendale—The rule of the com
mon law is that where a party sustains a loss by reason of a breach of contract,
he is, so far as money can do it, to be placed in the same situation, with respect
to damages, as if the contract had been perfornied.21 He is entitled to recover
such damages as are the natural and proximate consequences of the breach.“
rl‘he leading case of Hadley v. Baxendale, which is followed in this state, lays
down the rule that the damages which one party to a contract ought to recover

for a breach thereof by the other are (1) such as either arise naturally, that is,
in the usual course of things, from the breach itself, or (2) such as may reason
ably be supposed to have been contemplated by the parties, when making the
contract, as the probable result of the breach.23 What was in the contemplation
of the parties may be shown by oral evidence when the contract is in writing."
2560. Contemplated dama.ges—Theory of rule—It is sometimes con
tended that liability for damages ex contraetu arises from the intention of the
parties, and Hadley v. Baxendale gives some countenance to this view. In fact,
such liability is imposed by law and is in no way consensual. How, indeed,
could it be when ordinarily the parties to a contract have in mind its perform
ance, not its breach? When the damages are assessed as those which it is rea
sonable to suppose that the parties had in mind, what is really meant is that
the law, aiming at compensation, but proceeding upon principles of justice,
considers it fair to hold a defendant for damages which as a reasonable man he
ought to have foreseen as likely to follow from a breach. What he in fact fore
saw or contemplated is immateria .25
2561. Compensation the aim-—What is sought to be effected by allowance
of damages for breach of a contract is to place the party wronged, as nearly as
can be done, in the same situation with respect to the subject of the contract
as its performance would have placed him in. Damages are substituted, from
necessity, in the place of the contract performance, and are, in theory, an

equivalent for performance.

But compensation in money can rarely be an

14 Peterson v. W. U. Tel. Co., 72-41, 74+

1022; Id., 75-368, 77+9s5.

476, 11+-88; Fairehild v. Rogers, 32-269,
20+191; Wilson v. Reedy, 32-256, 20+153;

15 Rauma v. Lamont, 82-477, 85+236;
Woodward v. Glidden, 33-108, 22+127.
18 McCarthy v. Niskern, 22-90.

gil] v. Thompson, 57-534, 59+638; Francis

22+624;

v. W. U. Tel. Co., 58-252, 260, 59*-1078;

1" Johnson

v.

Travis,

33-231.

Miss. etc. Co. v. Prince, 34-71, 24+344;
Liljengren v. Mead, 42-420, 44+306; Car

Clement v. Brown, 57-314, 59+198; Tamke

Day v. Gravel, 72-159, 75+1; Sloggy v.

v. Vangsnes, 72-236, 75+217;
Lunder, 100-5, 1104-99.

Crescent C. Co., 72-316, 75+225; Ironton
L. 00. v. Butchart, 73-39, 75+749; Crow
ley v. Burns, 100-178, 110+969; Sargent
v. Mason, 101-319, 112+255; Hall v. Par
sons, 105-96, 117+240; Wessel v. \Vessel,
106-66, 118+157; Globe etc. Co. v. Landa
etc. Co., 190 U. S. 540.
2* Am. B. Co. v. Am. D. S. Co., 107-140,
1194-783; Globe etc. Co. v. Landa etc. Co.,

Sneve

v.

18 Du Lanrans v. First Div. etc. Ry., 15

49(29); Pine v. St. P. o. Ry., 50-144, 52+
392.
19 Erickson v. Pomerank, 66-376. 69+39.
2° Grimestad v. Lofgren, 105-286, 117+
515.
21 Paine v. Sherwood. 21-225, 232.
22 Graves v. Moses, 13-335(307).
23 Hadley v. Baxendale, 9 Exch.

190 U. S. 540.
341;

Paine v. Sherwood, 19—315(270); Beaupre
v. Paciﬁc etc. Co., 21-155; Paine v. Sher
wood, 21-225; Frohreich v. Gammon, 28
--36

2519 Harv. L. Rev. 531. See, however,
Emerson v. Paciﬁc etc. Co., 96-1, 104-+573

(holding that liability for damages ex
contractu are, in a measure, consensual).
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actual and exact equivalent. To come as near to it as possible is the object of
the rules of law governing the rates of damages allowable under various cir
eumstances." The general principle that governs the entire subject of dam
ages is that when a wrong is done the party wronged should be indemniﬁed by
the wrongdoer to the extent of the injury done, and no further.’1 If the ap
plication of a particular rule for measuring damages to a given state of facts
results in more than compensation, it is at once apparent that the wrong rule
has been adopted."
2562. Damages for tort and for breach of contract distinguished—An
important distinction is to be noted between the extent of responsibility for a
tort, and that for breach of contract.

The wrongdoer is answerable for all the

injurious consequences of his tortious act which, according to the usual course
of events and general experience, were likely to ensue, and which, therefore,

when the act was committed, he may reasonably be supposed to have foreseen
and anticipated. But for breaches of contracts the parties are not chargeable
with damages on this principle. Whatever foresight at the time of the breach
the defaulting party may have of the probable consequences, he is not generally
held for that reason to any greater responsibility. He is liable only for the di
rect consequences of the breach, such as usually occur from the infraction of

like contracts and were within the contemplation of the parties when the con
tract was entered into as likely to result from its non-performance."
2563. Pecuniary loss _alone considered-Mental suffering—The law
looks only to the pecuniary value of a contract and for its breach awards only
pecuniary damages. Damages for mental suffering resulting from the breach
of a contract are not recoverable except in the ease of a promise of marriage,“0
and where the breach amounts, in substance, to an independent wilful tort.31

2564. Difference between cost of performance and contract price--The
difference between the cost of performance and the contract price is often the
proper measure of damages.32
2565. Cost of completing work-—Where work is left incomplete the meas
ure of damages is generally the reasonable cost of completing it.“
2566. Losses on collateral contracts—The damages recoverable for the
breach of a contract do not ordinarily include losses from collateral contracts,

though they were entered into upon the faith of the principal contract.“
2567. Value of thing—The rights of contracting parties are controlled and
measured by the terms of their contracts; and when, by agreement, a. special
mode of compensation has been ﬁxed, the measure of recovery for a refusal to
deliver or to do the particular thing agreed upon, is the value of what was thus
to have been received. This rule is generally available as a measure of damages
for the breach of the contract, and affords just compensation by giving in place
26 Carli v. Seymour, 26-276, 3+348;
Glaspie v. Glassow, 28-158. 9+699.
27 Glaspie

v.

Glassow,

28-158,

9+699;

Hewson v. Minn. B. Co., 55-530, 534, 57+

32 Glaspie v. Glasaow, 28-158, 9+699;
Pevey v. Schulenburg, 33-45, 21+844;
Dunn v. Barton, 40-415, 42+289; Ennis v.

Buckeye Pub. Co., 44-105, 46+314; An

129; Dana v. Goodfellow, 51-375, 380, 53+

derson

656; Crowley v. Burns, 100-178, 1lUl9ti9.
28 Crowley v. Burns, 100-178, 110+969.
2° Sargent v. Mason, 101-319, 1l2+255.
See also, Emerson v. Paciﬁc etc. Co., 96-1,
104+573.

See Olson v. Nonenmaeher, 63-425, 65+
642.
83 (‘arli v. Seymour, 26-276, 3+348; King
v. Nichols, 53-453, 55+604; Winona v.
Jackson, 92-453, 100+368.
-

30 Francis v. W. U. Tel. Co., 58-252, 59'1078; Beaulieu v. G. N. Ry., 103-47, 114+

I“ Lovejoy v. Morrison, 10-136(108);
Fairchild v. Rogers, 32-269, 20+191; Car

353.

gill v. Thompson, 57-534, 548, 59+-638.

l1Beaulieu v. G. N. Ry., 103-47, 114+
353.

v.

Nordstrom,

60-231,

61+1132.
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of the thing stipulated its full and ascertainable equivalent in money. But
this rule has been adopted because it is a just and practical measure of damages.
It can be of no avail when, from the very nature of the case, its application
would afford no measure for a recovery. It then becomes necessary to resort
to some other mode of determining the sum to be awarded for the breach co1n

plained of.35
2568. Payment in kind—A custom cannot authorize the payment of dam
ages in kind instead of in money.“
2569. Particular contracts——Cases are cited below involving the measure of
damages for the breach of a contract to pay money; " to transport and deliver
wheat; 88 to pay the debt of another; 8“ to build a road; *° to make an excava
tion; “ to print and fold a publication; *2 to purchase all the milk plaintiffs
cows might produce within a certain time and to furnish cans for its ship
ment ; “ to build an ore dock; “ to furnish water-power for a mill; “‘ to move
a building; “‘ to drill and sink a well; ‘T to dig a ditch; '8 to furnish, set up and
wire an arc motor; *° to construct a part of a building; 5° to execute a note; 5‘

to put in a system of waterworks; ‘*2 to give security ; “ to tow logs; 5‘ to heat
a building; 3"’ to deliver personal property; 5“ to deliver a relinquishment of a
timber-culture claim; "*7 to redeem corporate stock at par; ""‘ to rebuild a house
destroyed by ﬁre; "’° to lease a building; 8° to maintain a factory on land; “ to
manufacture clothing; "2 to employ another as agent.“
MEASURE OF DAMAGES FOR TORT

2570. General rule—One who commits a tort is responsible for the direct
and immediate consequences thereof, whether they may be regarded as natural
or probable, or whether they might have been contemplated, foreseen, or ex
pected, or not. It is not necessary to the liability of a wrongdoer that the re
sult which actually follows should have been anticipated by him. It is the
general character of the act, and not the general result, that the law primarily
regards in this connection.M A wrongdoer should not be allowed to apportion
35 Brown v. St. P. etc. Ry., 36-236, 31+
36 Johnson v. Gilﬁllan, 8-395(352).
37 Snow v. Johnson, 1—39(24) ; Mason v.

Callender, 2—350(302); Bailly v. Weller,
2-384(338); Kent v. Brown, 3—347(246);
Daniels v. Ward, 4—168(113) ; Hollinshead
v. Von Glahn, 4-190(131).
38 Cowley v. Davidson, 13-92(86).
=9 Merriam v. Pine City L. Co., 23-314.
W Carli v. Seymour, 26-276, 3+348.
*1 Tantholt v. Ness, 35-370, 29+-19.

Mathews,

55-422,

#8 Barron

v.

Mullin,

21-374;

Dye

v.

Forbes, 34-13. 24-+309.
5* Pevey v. Schulenburg, 33-45, 21+844.
-'-5 Sargent v. Mason, 101-319, 112+255.

-"8Whalon v. Aldrich, 8-346(305).
58 Browne v. St. Paul P. Works, 62-90,

-13 Bowe v. Minn. Milk (10., 44-460, 47+

v.

52 Gray v. New Paynesville, 89-258, 94+
721.

5‘! Palmer v. March, 34-127, 2-1+374.

42 Ennis v. Buckeye Pub. Co., 44-105,
46+314.
151.
4-1 Williston
1112.

243; Deering v. Johnson, 86-172, 90+363;
Wasser v. Western L. S. Co., 97-460, 107+
160.

941.

56+

45 Cargill v. Thompson, 57-534, 59+638.
46 Anderson v. Nordstrom, 60-231, 61+
1132.

64+66.

W Longfellow v. McGregor, 61-494, 63+
1032.
110 Knowles v. Steele, 59-452, 61+557.

01 Ironton L. Co. v. Butchart, 73-39, 75+
749.
.
"2 Sehloss v. Josephs, 98-442, 108+474.
63 Newhall v. Journal P. Co., 105-44.

47 Olson v. Nonenmacher, 63-425, 65+642.
4" Swank v. Barnum, 63-447, 65+722.

117+228.
6* Watson v. Rinderknecht, 82-235, 84+
798; Schumaker v. St. P. & D. Ry., 46

49 Silbcrstein v. Duluth N. T. Co., 68

39, 48+559; Nelson v. Chi. etc. Ry., 30-74.

430, 71+622.

14+360; Cushing v. Seymour, 304501, 15+

-'-0 Swanson v. Andrus, 83-505, 86+465.

249; Sargent v. Mason, 101-319, 112+255.

51 Am. Mfg. Co. v. Klarquist, 47-344, 50+

See § 2562.
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or qualify his wrong ; and, if a loss occurs while his wrongful act is in operation,
and which is attributable thereto, he should be held liable.“

In actions for

personal injury damages are not subject to mathematical calculation and are
governed by no very satisfactory rules.

Much must be left to the discretion of

the jury, subject to the supervisory power of the court.“
.
2571. Person in diseased or weakened condition—A person who is in
jured by the negligent act of another may recover the resulting damage, though

damage would not have resulted. or would have been much less, but for his dis
eased or weakened condition, before and at the time of his accident."

2572. Medical treatment—In an action by a wife for personal injury she
is not entitled to recover expenses for medical treatment, because her husband.
and not she, is liable therefor.68

2573. Negligent medical treatment—Where a person is injured by the
wrong or neglect of another, and he is not himself negligent in the selection of
a medical attendant, the wrongdoer is liable for all the proximate results of his
own act, though the consequences of the injury would have been less serious

than they proved to be if the attendant had exercised proper professional skill
and care.”
2574. Miscarriage—When an injury to a woman results in a miscarriage,
she is entitled to recover such damages as will fairly t-ompensate her for the

pain and suffering occasioned by the miscarriage, but not for the pain and suf
fering occasioncd by the loss of the child. The pain and suffering which the
mother would have suffered when the child was born in the natural course of
events cannot be deducted from the pain and suffering occasioned by the mis
carriage, which resulted from the defcndant’s wrongful act.70
2575. Injury to nervous system—When damages are sought to be recov
ered for injuries to the nervous system, alleged to have been caused by action
able negligence, the utmost circumspection must be exercised to avoid the in
justice which is likely to result from the denial of substantial compensation for
real injuries and in the award of damages in case of honest mistake or of
cunning fraud.’1
2576. Loss of time—PlaintiFf’s pecuniary condition—In an action for
personal injury the fact that the plaintiff is rendered incapable of pursuing his
regular employment by his injury may be considered as an element of damage.”
Evidence of wages received is admissible as bearing upon the value of time lost
on account of injuries, but in the absence of a definite contract of service, or

facts from which it may be inferred that the wage was actually lost, no damages
can be collected for loss of time.78 The plaintitf’s pecuniary condition cannot
be shown directly, though it may be disclosed incidentally by evidence as to his
age, occupation, and earning capacity before and after the injury."
2577. Injury or destruction of crops or trees-—The measure of damages
for the loss or destruction of a growing annual crop is its value at the time of

the injury, to be determined by facts then existing.

If it is impracticable to

show such value, the diminution in the rental value of the land by reason of the
65 Bibb v. Atchison etc. Ry., 94-269, 276,
102+709.

M Viou v. Brooks, 99-97, 108+891.
57 R088 V. G. N. Ry., 101-122. 111+951;

Purcell v. St. P. C. Ry., 48—134, 50+1034.
68 Belyea v. Mpls. etc. Ry., 61-224, 63+

627.
0' Goss v. Goss, 102—3-16, 1134-690.

10 Morris v. St. P. C. Ry., 105-276, 117+
500.

71 Johnson v. G. N. Ry., 107-285, 119+
1061.

1'-' Dahlberg v. Mpls. St. Ry., 32-404, 21+
545.

73 Anderson v. Young, 98-355, 1081-298.
74 Griser v. Sehoenborn, 109-297, 123%
823.
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injury may be taken as the measure of damages."

The measure of damages

for the destruction or injury of trees, or perennial crops such as growing grass.

is the difference in the market value of the land immediately before and imme
diately after the injury, and, when ascertaining this diﬁerence, evidence that
another crop of some character and value may be grown on the land the same
growing period, and of the average yield of like crops of the average market
price, the ordinary expense of harvesting and marketing such crops, the condi
tion of that particular crop before the injury, and any other fact existing at the
time of the loss tending to show how and to what extent the injury decreased
and diminished the value of the land, may be considered. But evidence of mat
ters occurring subsequent to the injury is not competent.’m

2578. Particular torts-Cases are cited below involving the measure of dam
ages for negligence in discharging a mortgage; " for a wrongful disposition of
property; 7“ for negligence in failing to serve notice to charge an indorser of a
note; "’ for removal of soil; 8° for interruption of business; 81 for injury to ani
mals.82
PLEADING

2579. Necessity of pleading—In genera1—Except in actions where dam
ages are the very gist of the action, failure to allege damages does not render
a complaint demurrable. An ad damnum clause is not essential." Where
damages are the gist of the action they must be alleged in an issuable form.“
2580. General damages—A general allegation of damage in a speciﬁed
amount is sutlicient for the recovery of general damages.85

2581. Special damages-Damages not resulting necessarily from the act
complained of, and therefore not implied by law, must be pleaded specially.“
"5 Lornmeland v. St. P. etc. Ry., 35-412,

Chi. etc. Ry., 30-461, 16+364 (death by

29+119; Byrne v. Mpls. etc. Ry., 38-212,
36+339; Ward v. Chi. etc. Ry., 61-449,
63+1104; Jungblum v. Mpls. etc. Ry., 70

wrongful act); Stone v. Evans, 32-243,
20+-149 (malpractice—aetion by husband) ;
Mallory v. Pioneer Press Co., 34-521, 26+

153, 72+971; Burnett v. G. N. Ry., 76-461.

904 (libel); Meacham v. Cooper, 36-227,

79+523; Larson v. Lammers, 81-239, 83+
981. See Howard v. Rugland, 35-388, 29+

Dodge, 37-503, 351-368 (personal injury);

63.

T6 Ward v. Chi. etc. Ry., 61-449, 63+
1104. See Huetsou v. Miss. etc. 00., 76
251, 79+72.
'" Sanborn v. Webster, 2-323(277).

18 Chase v. Blaisdell, 4-90(60).
" Borup v. Nininger, 5-523(417).
8" Karst v. St. P. etc. Ry., 22-118.
"1 Goebel v. Hough, 26-252, 2+847.
8'2 Keyes v. Mpls. etc. Ry., 36-290, 30+
888.
81* Cowley

v.

Davidson,

10—392(314);

Wilson v. Clarke, 20-367(318); Weaver v.
Miss. etc. Co., 28-542, 11+113; Burns v.
Jordan, 43-25, 44-+523.
_

PH McNair v. Toler, 21-175; Simmer v.
St. Paul, 23-408; Wilson v. Dubois, 35
471, 29+68; Parker v. Jewett, 52-514, 55+
56.
" Andrews v. Stone, 10-72(52)

(assault

and battery); Bast v. Leonard, 15-304
(235)
(negligence-fall of building);
Lindholm v. St. Paul, 19-245(204) (per
sonal injury) ; Partridge v. Blanchard, 23
69 (sale); Smith v. St. P. etc. Ry., 30
169, 14+797 (personal injury); Barnum v.

30+669 (warranty of horse); Collins v.
Ennis v. Buckeye Pub. Co., 44-105, 46+
314 (breach of contract—loss of proﬁts);
Pioneer Press Co. v. Hutchinson, 63-481,
65+938 (breach of covenant in lease);
Hershey L. Co. v. St. Paul etc. Co., 66
449, 69+215 (sale); Palmer v. Winona

etc. Co., 78-138, 80+869 (personal injury);
Rathborne v. Wheelihan, 82-30, 84+63.\‘
(breach of contract-—prospective dam
ages); Palmer v. Winona etc. Co., 83-85,
85+-941 (personal injury); Reed v. Bern
stein, 103-66, 114+261 (setting ﬁre to
building).
56 Chase v. Blaisdell, 4—90(60) (conver
sion);

Ward v. Haws, 5—440(359)

(as

sault and battery); Brackett v. Edgerton,
14-174(134) (contract to deliver wheat);
Spencer v. St. P. etc. Ry., 21-362 (tres
pass on land); Wampach v. St. P. etc.
Ry., 21-364 (trespass on land) ; Gray v.

Bullard, 22-278 (trespass de bonis); Fer
guson

v.

Hogan,

25-135

(replevin);

Isaacson v. Mpls. etc. Ry., 27-463, 8+-600
(trespass on land); Frohreich v. Gammon,
28-476, 11+88 (warranty of harvester);
Cushing v. Seymour, 30-301, 15+249 (con
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As the object of stating special damages is to let the adverse party know what
charges he must prepare to meet, the statement must be as full and speciﬁc as
the facts will admit of.87 The objection that special damages are not pleaded
is waived unless seasonably made on the trial."
2582. Prospective damages-In actions on contract prospective damages
are recoverable under a general allegation of damages.

Where, however, the

complaint in such an action contains no general allegation of damages, but
speciﬁcally itemizes the breaches of the contract complained of, and alleges that
by reason of such speciﬁc breaches plaintifl has been damaged in a stated
amount, recovery must be limited to the particular damages so claimed.”
2583. Proﬁts-—A general allegation of damages in a certain amount is not
sufficient to justify a recovery of anticipated proﬁts.°°
2584. Matter in mitigation—'l‘he general rule is that matter in mitigation
of damages need not he pleaded, at least when it could not be used as a bar to
the cause of action?‘
2585. Matter in aggravation—1n actions for slander or libel matter in ag
gravation of damages is admissible without being specially pleaded,"2 but the
general rule is that matter to justify exemplary damages must be specially

pleaded.93
2586. Exemplary damages-—If exemplary damages are sought facts justi
fying their allowance must be alleged. This is properly done by alleging that
the wrongful act was done wilfully, wantonly, or maliciously.“
2587. Interest—To recover damages in the form of interest no demand there
for is necessary.“
2588. Allegations oi unliquidated damages not traversable—In an ac
tion for unliquidatcd damages an allegation of their amount is not traversal>le.“°
2589. How pleaded—Itemizing—l)amages may he stated in gross. It is
unnecessary to itemize them.‘"
ASSESSMENT

2590. Assessment by jury—Statute-—' ‘he statute provides that “when a
verdict is found for the plaintiff in an action for the recovery of money, or for
the defendant when a counterclaim for the recovery of money is established
version);

20+

"1 lloxsie v. Empire L. Co., 41-548, 43+

149 (malpractice-.—action by husband);
Meacham v. Cooper, 36-227, 30+669 (war
ranty of horse); Liljengren v. Mead, 42
420, 44+306 (contract to furnish building
material); Hitchcock v. Turnbull, 44

Stone

476; Hoyt v. Duluth etc. Co., 103-396,
ll:'>+263. See Jcllett v. St. P. etc. Ry., 30
265, ]5+237.
11'-' Fredrickson v. Johnson, 60-337, 62+

475, 47+153

v.

Evans,

(contract to

32-243,

furnish

boiler

plates); Loudy v. Clarke, 45-477, 48+25
(sale of defective manufactured goods);
Iiolston v. Boyle, 46-432, 49+203 (libel);
Ramna v. Bailey, 80-336, 83+19l (wrong
ful eviction of tenant); Qualy v. Johnson,

80-408, 83+393 (replevin); Independent
B. Assn. v. Burt, 109-323, 123+932 (sale
of goods—damage from delivery of un
marketable goods—pr0ﬁts).
8" Ward v. Haws, 5—~l40(359).

" Isaacson v. Mpls. etc. Ry., 27-463. 84
600; Qualy v. Johnson, 80-408, 83+393.
W Rathborne v. Wheelihan, 82-30, 84+

388.

03 Vine v. Casmey, 86-T4, 90+158.
N Vine v. Casmey, 86-74, 90+158.

See

Carli v. Union Depot etc. Co., 32-101, 20+

s9; Tamke v. Vangsnes, 72-236, 75+217.
M Taleott v. Marston, 3-339(238); Cooper

v. Reaney, 4-528(-413); Ormond V. Sage,
69-523, 72+810; Brown v. Doyle, 69-543,
T2l8l4.

noGerman-Am. Bank v. White, 38471,
3S+361.
1" Allis v‘.

Day,

14-—516(388);

Bast

v.

Leonard, 15-304(235); Lindholm v. St.
Paul, 19-245(20-1); Wilson v. Clarke, 20
307(318). See, as to effect of itemizing

638.

damages, Rathborne v. Whedihan, 82-30,

"0 Singer Mfg. Co. v. Potts. 59-240, 61+
23; Independent B. Assn. \'. Burt, 109

S4-L638.

323, 123+932.
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beyond the amount of the plaintiff’s claim as established, the jury shall assess
the amount of the recovery.” "5 In cases where the amount of plaintiff’s re
covery is in issue, or where, as in actions in tort, the damages are unliquidated,

an assessment by the jury is essential. It is not essential where no assessment
is necessary in order to determine the amount of plaintiff’s recovery, because
the amount, if he recovers at all, is not in issue, but depends wholly upon the
construction of the pleadings, and involves a pure question of law over which
the jury have no contro .” From the mere fact that the jury assessed the
plaintiffs damages at a speciﬁed sum “plus” another speciﬁed sum, the latter
being the amount demanded in the complaint for special damages, it is not to
be conclusively presumed that this was awarded as special damages.1 The jury
cannot assess special damages not pleaded,2 unless the evidence in proof thereof
is introduced without objection.‘ They cannot exceed the amount demanded
in the complaint.‘ If the jury bring in a verdict in which the damages are not
assessed or are improperly assessed it is the right and the duty of the court to
send them out again under proper instructions.“

The subject of improper

methods of arriving at anassessment is considered elsewhere.° A general ver
dict is presumed to include all damages to which the successful party is en
titled.7
2591. Proof-One seeking substantial damages must show by proof both his
right to recover, and the measure or extent of the loss or injury for which he
demands compensation. It is sufficient if the proof is made out with reason
able certainty.‘s in the absence of proof of actual loss no more than nominal
damages are ordinarily recoverable.“
2592. Against several tortfeasors-As against those who are guilty of a
known and meditated trespass, a jury should estimate damages according to the

amount which they think the most culpable should pay. But where the jury
have improperly apportioned and severed such damages between defendants,
the plaintiff may cure the irregularity by entering a nolle prosequi as to all but
one, taking judgment against him alone.10
2593. In gross—Where a single trespass is committed on two contiguous lots
of the plaintiff, it is proper to assess the damages to both lots together, though
they may not have been so used by the owner in connection with each other that
they would be considered one tract in condemnation proceedings by a railway
company.11

2594. Diﬂitzulty of assessment-—Mere diiﬁculty in assessing damages is no
reason for denying them to a party who has a right to them as a substitute for
that of which he has been deprived by the default of another. In cases where
it is incompetent to give opinion evidence tending to establish the amount of
damages, they are to be assessed in such reasonable sum as, in the judgment of
the court or jury, the evidence warrants.12
98 R. L. 1905 § 4180.

See Dunnell, Minn.

Pr. § 913.

99 Jones v. King, 30-368, 15+670.
lBishop v. St. Paul C. Ry., 48-26, 50+

Hubbard v. Mpls. etc. Co., 47-393, 50+349;
Mitchell v. Davies, 51-168, 53+363.

See

Egan v. Faendel, 19—231(191).
0Ogden v. Ball, 38-237, 36+344; Sable

927.

v. Brockmeier, 45-248, 47+794; Potter v.

2See § 2581.
3See § 2581.
4See § 7537.
5Aldrich v. Grand Rapids C. Co., 61-531,
63+-1115.
"See § 7116.
T Tait v. Thomas, 22-537.
ElF‘airchihl v. Rogers, 32-269, 20+191;

Mellen, 36-122, 30+438; McKinnon v.
Palen, 62-188, 64+387; Nickerson v.
Wells, 71-230, 73+959.
10 Warren v. Westrup, 44-237, 46+347.
11 Lamm v. Chi. etc. Ry., 45-71, 47+455.
12 First Nat. Bank v. St. Cloud, 73-219,
75+1054.
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EXCESSIVE AND INADEQUATE DAMAGES

2595. Precedents—ln determining whether a verdict is excessive or not
regard should he had to decisions based on similar facts. Counsel have a right
to consider decisions as precedents to guide them in negotiations for settle
ment.13

2596. Held excessive—(‘-ases are cited below in which damages for personal
injuries were held excessive by the trial or appellate court and reduced or a new
trial granted.H
13 Campbell v. Ry. T. Co., 95-375, 382,
104+547.
H Dunn v. Burlington etc. Ry., 35-73, 27+
448 (child eight years old completely
crippled and rendered helpless, both eyes
burned

out,

both

ears

burned

0E

and

hands burned to a crisp—verdict, $50,000
-—reduced to $25,000); Hall v. Chi. etc.
Ry., 46-439, 49+239 (able-bodied young
man made a cripple and invalid for life—

—reduced to $3,500 by trial court—re
duced to $2,500 on appeal); Weiner v.
Mpls. St. Ry., 80-312, 83+181 (business
man thrown from street car-—no injuries
requiring a. physician—verdict, $350—re~
duced on appeal to $200); Durose v. St.
Paul C. Ry., 80-512, 83+397 (a boy ﬁfteen
years old—thrown

from a wagon

by

a

street car—slight abrasions on hip—no
serious injury—verdiet, $700-—reduced on

verdict, $40,143.33—reduced to $25,000);

appeal to $400); Lammers v. G. N. Ry..

Slette v. G. N. Ry., 53-341, 55+137 (sec
tionman-—thirty years old-—transverse frac
ture of thigh bone-—verdict, $4,100-re
duced on appeal to $2,100); Kennedy v.
Chi. etc. Ry., 57-227, 58+878 (laborer
hearing as to one ear destroyed—sight im
paired—memory weakened—general health
and strength broken-verdict, $5,000—re

at railway crossing—no bones broken—no
permanent injury—shoulder dislocated—
cut on ear—conﬁned to bed four weeks-—
verdict, $4,000—reduced on appeal to
$2,500); Palmer v. Winona. etc. Co., 83
85. 85+941 (capacity for earning wages

duced to $4,000); Kennedy v. St. Paul C.

Ry., 59-45, 60+810 (laundryman—injury to

S2-120. 84+728 (married woman—collisi0n

reduced from $60 to $40 per month—ver
dict. $l.800—-reduced to $1,200); Torske
v. Com. L. Co., 86-276, 90+532 (boy—loss

to $2,100); Lawson v. Truesdale, 60-410.
62-+546 (serious internal injuries—verdict,

of ﬁrst joint of second and third toes of
right foot and tendon of big toe severed
\'erd'ict. $2,500—reduced on appeal to

$7,150-reduced

ankle—verdict, $3,100—reduced on appeal

v.

$1,500); Dieters v. St. P. G. Co., 86-474.

Mp1s. etc. Ry., 62-71, 64+102 (young man

91+15 (laborer—one ﬁnger broken—hand

rendered a physical wreck for life—per

otherwise injured and its usefulness greatly
impaired for lift.-verdict, $2,700—re

to

$5,000);

Howe

manently deformed-verdict, $20,000—re
duced to $14,500); Burg v. Bousﬁeld, 65
355, 68+-45 (boy sixteen years 0ld—loss of
three ﬁngers—verdict, $5,125—reduced to

street car—injury to knee—verdict, $4,000

$4.000); Gahagan v. Aermotor Co., 67
252, 69+914 (boy eight years 0ld—two ﬁn

v.

gers mangled so that they had to be am
putated—-verdict, $1,800—reduced on ap
peal to $1,200); Johnson v. St. Paul C.
Ry., 67-260, 69+900 (woman seventy-ﬁve
years old—fracture of one of the bones on
the outer side of the left ankle—tearing
of lateral ligaments of the ankle and in
jury to joint—crutches permanently neces
sary—verdict, $4,000-reduced on appeal

to $2.500); Thompson v. Chi. etc. Ry., 71
89. 73+707 (locomotive ﬁreman—working
power of right hand practically destroyed
and internal injuries of uncertain extent—
verdict, $10,-500-reduced by trial court to

$8.000—reduced
$6,500);

by

Bennett

supreme
v.

Backus,

court

to

77-198,

duced to $2,000); Skelton v. St. P. C. Ry.,
88-192, 92+960 (woman thrown to ﬂoor of
reduced on appeal to $2,500); Plaunt
By. 1‘. Co., 90-499, 97+-433 (woman

falling on railway track and receiving sub
stantial injnries—verdict, $600—reduced
by trial court to $150—reversed on appeal

and judgment ordered on the verdict):
Bredeson v. Smith, 91-317, 974-977 (boy
eighteen years old—cnt across wrist by
circular saw—year after unable to use sec

our], third, or fourth ﬁnger of injured
haud—action b_v father for self and son—
verdict, $3,500 for son and $500 for
father—ﬁrst reduced to $2,500 and second
to $300) ; Wadleigh v. Duluth St. Ry.. 92
415. 100+]04, 362 (woman twenty-three

years old thrown to ﬂoor of vestibule of
street car by collision—conﬁned to bed
two weeks—several

hemorrhages—verdict,

79%-682 (lab0rer—sprained ankle-crutches

$5,500-—reduced on appeal to $3,500); Fry

necessary for a month—unable to work for
several months—verdict. $2,000—reduccd

v. G. N. Ry., 95-87, 103+733 (locomotive

on appeal to $1.250); Stiller v. Bohn Mfg.
Co., 80-1, 82+981 (young man twenty

fireman—injury to hip bone-fracture of
rih—traumatic neurosis—verdict, $5,000—
redneed on appeal to $3,500); McKnight

years old—injury to hand—verdict, $4.500

v. Mpls. etc. Ry., 96-480, 105-1-673 (nerv
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2597. Held not excessive—(‘ases are cited below in which damages for per
sonal injuries were held not excessive, or at least not so excesswe as to justify
the granting of a new trial.“
ous exhaustion—vomiting—general debility
—verdict,

$4,500—reduced

to

$3,000);

Viou v. Brooks, 99-97, 108+891 (foreman
in lumber mill—hip dislocated—back and
legs hurt--hip bone reset—extreme agony
—-injuries permsnent—steel brace neces
sary to support leg—v'erdict, $12,500—re
duced to $8,500); Northrup v. Hayward,
99-299,

109+241

(laborer—fracture

of

both bones of right leg near ankle—-liga
ments and ﬂesh torn loose—use of leg
probably impaired for life-verdict, $2,500
—reduced to $2,000); Masteller v. G.
N. Ry., 100-236, 110+869 (sectionman—
thrown to ground—internal injuries not

caught in machine and severely injured
verdict, $3,000—reduced to $2,000); Lia
braaten v. Mp1s. etc. Ry., 105-207, 117+
423 (young woman thrown from carriage

and seriously injured-collision with train
--verdict, $9,500—reduced to $7,500) ; Bar
rett v. Mpls. etc. Ry., 106-51, 1l7+1047
(boy nineteen years old—jumping from

train in motion—serious injury—verdict,
$26,000-—new trial granted); Ewing v.
Stickney, 107-217, 119+802 (switchman—
loss of ﬁrst and second ﬁngers about one

inch above knuckle—hand otherwise injured
so as to be useless for manual labor-ver
dict,

$9,125—reduced

by

trial

court

to

verdict, $12,500—reduced by trial court to
$9,000—held still excessive by supreme
court and new trial granted); Koepsel v.

$7,000--held on appeal that new trial
should have been granted) ; Webb v. Mpls.
St. Ry., 107-282, 119+955 (woman dragged
by street car—caught in gates—miscar

Mpls. etc. Ry., 100-202, 110+974 (brake

ringe—verdict, $4,250—new trial ordered

man—0blique fracture of left tibia bone
between ankle and knee-body bruiscd—
good recovery of leg-loss of ten months
vcrdict, $4,610—reduced to $3,500); Frig

on appeal); Johnson v. G. N. Ry., 107
285, 119+1061 (stock-buyer thrown from
cur—injury to nervous system—verdict,
$4,060-—new trial granted on appeal) ; Putz
v. St. Paul G. Co., 108-243, 121+1109
(bruising and scalding skin of left leg——

serious-conﬁned to bed several months-—

stad v. G. N. Ry., 101-40, 111+838 (woman

caught cold in railway car not properly
heated—verdict, $2,000—held excessive on

failure of plaintiff to secure proper treat

appeal and new trial granted); Strand v.

meut—verdict, $3,000—reduced on appeal

G. N. Ry., 101-85, 111+958 (ﬁreman on

to $1,925).

locomotive—twenty-six years old—severely
burned—crippled for 1ife—in hospital six
months—unable to do physical work—sub
ject to pain and irritation for life—verdict,

I“ St. Paul v. Kuby, 8—154(125) (injury
to child from defective sidewalk—verd.ict,
$511); Keller v. Sioux City etc. Ry., 27

$30,000—reduced on appeal to $20,000);

injured while alighting from train—inju
ries not serious—verdict, $975); Greene v.
Mpls. etc. Ry., 31-248, 17+378 (locomotive
engineer-collision—injuries very serious
and probably permanent—verdict, $5,900) ;

Murphy v. South St. Paul, 101-341, 112+
259 (injuries at ﬁrst apparently slight—a
week after accident required to quit work—
traumatic neurosis—verdict, $6,448—re
duced to $2,500); Goss v. Goss, 102-346,

113+690 (teamster—1eg and foot crushed—
large bone of leg broken and driven through
ﬂesh—verdict, $4,000—reduced to $3,000);

Whitehead v. Wis. C. Ry., 103-13, 114+
‘:54 (brakcman twenty-seven years old—
loss of both logs-—verdict, $35,000—re~
duced to $30,000) ; Mastcller v. G. N. Ry.,
103-244, 114+757
(sectionman—thrown

from handcar—serious internal injuries/—
verdict, $15,000—reduced to $10.000) ; Mil
ler v. Chi. etc. Ry., 103-443, 115+269
(pump repairer on railway—two ﬁngers on
right hand so seriously injured as to re
quire amputation—other two ﬁngers prac
tically useless—verdict $6,500—reduced to
$5,000); Sheldon v. Mpls. St.,Ry., 103

520, 114+1134 (plaintiff injured by log
rolling upon him-verdict, $1,476.25—re
duced to $1,060); Sprague v. Wis. C. Ry.,
104-58, 116+104 (brakeman—young man

run over by car—loss of both legs—ver
dict, $40,000—reduced to $30,000); Leh
man v. Swift, 105—148, 117+418 (hand

178, 6-F486 (woman sixty-seven years old

Waldron v. St. Paul, 33-87, 22+-1 (defective

sidewalk—accident resulted in an incurable
affection of the spinal cord seriously im
pairing the physical powers of the plaintiff
and causing permanent suﬁering—verdict,
$2.000); Tierney v. Mpls. Ry., 33-311, 23+
229 (trainman—loss of one leg—verdict,
$10,000); Macy v. St. P. etc. Ry., 35-200.
28+249 (yard-master—serious and perma

nant injury to spine rendering him forever
incapable of performing ordinary manual
labor and subjecting him to constant pain
verdict. $2,500); Treise v. St. Paul, 36
526, 32+857 (woman thrown from car
riage—rendered permanently weak—ver

dict, $3,000); Lowe v. Mpls. St. Ry., 37
283, 34+33 (serious injuries resulting from
unsafe street railway tracks—verdicts,
$5.000 and $2,000); Hannon v. Pence,

40-127, 41+657 (plaintiff walking along
street—ice from gutter fell on his head-—
injuries

serious

and

permanent—verdi,ct,

$5.500); Sobieski v. St. Paul etc. Ry., 41
169, 42+863 (man thirty years old with
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family—l0ss of one arm below elbow—-ver

dict, $7,000); Watson v. St. P. C. Ry., 42
46, 43+904 (business man forty-ﬁve years

old—serious and painful injuries—capacity
for business greatly impaired permanently
—verdict, $4,000); Allen v. Chi. etc. Ry.,
44-165, 46+306 (young man-seriously rup
tured—leg shortened—]ost ﬁve or six

months’ time—unablc to do manual labor—

conﬁned to her bed for several months—
had to use crutches or canes for a long
time—verdict, $3,000); Donnelly v. St.
Paul

C.

Ry.,

70-278,

73+157

(woman

thrown against a seat in street car-rib
broken, penetrating the pleural cavity and
the tissue of the lung—hcmmorhages—
blood poisoning—diseased condition of
lung—verdict, $2,500); Joyce v. St. P. C.

verdict, $2,000); Koch v. St. P. C. Ry.,

Ry.,

45--407, 48+191 (market-gardener-struck
by street car—kept from business two or
three weeks—felt hurt for eleven months—

ground from street cur—sick in bed two
wceks—side, head and hip bruised—arm
numb, lame and stiﬁ—unable to work for
several months—irregular mcnstruations—
verdict, $1,000); Fulmore v. St. Paul C.

used cane for two months—-verdict, $1,000) ;

Olson v. St. P. etc. Ry., 45-536, 48+445 (car
penter earning good wages—injury to foot
requiring amputation-— verdict, $10,000);
Njus v. Chi. etc. Ry., 47-92, 49+527 (labor

70-339,

73+158

(woman

thrown

to

Ry., 72-448, 75+589 (woman thirty-ﬁve
years old-—mother of six children—a n'b

Johnson v. N. P. Ry., 47-430, 50+473 (cut
and bruised about head—severe shock to

torn from cartilage—-neuralgia of the tenth
intercostal nerve—permanent weakness of
side—verdict, $2,750); Hall v. Austin, 73
134, 75+1121 (laboring woman supporting

nervous system—verdict, $1,500); Bishop

a family-conﬁned to bed seven weeks—

v. St. Paul C. Ry., 48-26, 50-+927 (pas
senger on street car—thrown down and in
jured about head-—paralysis supervened in
volving whole left side of body—verdict,

great sulfering—unable to walk ﬁve months
after injury—injury permanent—chronic
inﬂammation—verdict, $1,000); Jackson v.
St. Paul C. Ry., 74-48, 76+956 (boy eight
years old thrown from street car and quite
seriously injured—ful1 recovery uncertain—
verdict, $750); Sloniker v. G. N. Ry., 76

er—loss of left thumb—verdict, $1,500);

$15,000); Moran v. Eastern Ry., 48-46,

50+930 (laborer—loss of arm and perma
nant injury to back—verdict, $13,000);
Graham v. Albert Lea, 48-201, 50+1108

(plaintiff rendered a physical wreck and
permanently unable to perform labor—ver
dict, $4,000); Brnsch v. St. P. C. Ry., 52
512, 55+57 (passenger on street car thrown

from car while going around a curve—in
ternal injuries requiring several months to
curc—verdict, $1,000); Watson v. Mpls.
St. Ry., 53-551, 55+742 (laborer—injuries
severe, lasting, and liable to terminate fa
tally—~verdict, $6,000); Cooper v. St. Paul
C. Ry., 54-379, 56+42 (party injured step

ping from street car—ﬁfty-eight years
of age—-bookkeeper constantly employed
earning $70 per montl1—unable to work
after accident—c0nstant pain—condition
incurable-verdict, $8.800); Delude v. St.
Paul C. Ry., 55-63, 56+46l (conductor of

street car—leg jammed while coupling grip
car and trailer—verdict, $2,750) ; Galloway
v. Chi. etc. Ry.. 56-346, 57-+1058 (woman
wounded in knee—-nervous shock resulted—
became a permanent invalid—verdict, $10,

000) ; Burrows v. Lake Crystal, 61-357, 63+
745 (shortening of left leg-sciatic nerve
diseased——verdict, $1,000); Rogers v. Chi.
etc. Ry., 65-308, 67+1003 (locomotive engi
neer—injury resulted in chronic inﬂamma

tion of the knee joint—verdict, $3,000);
Miller v. St. P. C. Ry., 66-192, 68+862
(injury causing septicaemia—verdict,
$2,500); Olson v. G. N. Ry., 68-155, 71+5
(laborer—forty-six years old—earning $40
to $50 per month—nerv0us system perma

nently diseased—recovery so as to be able
to perform manual labor d0ubtful—ver
dict, $6,500); Christian v. Minneapohis,
69-530, 72+815 (woman—sprained ankle—

306, 79+168 (loss of leg by young girl-—
verdict, $12,000); Fonda \'. St. Paul C.
Ry., 77-336, 79+1043 (loss of both legs
verdict, $20,000); Harding v. G. N. Ry.,

77-417, 80+358 (business man-—eXtent
of injuries uncertain—-verdict, $2,000);
Thompson v. G. N. Ry., 79-291, 82+637
(loss of leg-conductor forty years old
earning $90 a month——verdict, $7,500);

Thompson v. Mpls. etc. Ry., 79-413, 82-+670
(head badly cut and bruised—verdict,
$800); Durose v. St. P. C. Ry., 80-512,
S3+397 (father and son thrown from

wagon

by street

seriously—vcrdict,
$400 for son);
etc. (‘o., 82-100,

car—bruised but

not

$900 for father and
Schultz v. Faribault,
84+631 (laborer—ann

paralyzed from shoulder to tips of ﬁn
gers—injury permanent—verdict, $7,200);
Gray v. Red Lake Falls L. Co., 85-24, 88+
24 (laborer-—foot crushed—two amputa
tions necessary—verdict, $3,000); Herbert
v. St. Paul C. Ry., 85-341, 88+996 (woman
—slipped on icy street car step—internal
injuries——scvere nervous shock-considers»
ble impairment of health—verdict, $1,000) ;

Gray v. Commutator Co., 85-463, 89+322
(laborer—hand and wrist torn-permanent
ly injured—verdict, $5,000); Ljungberg v.
North Mankato. 87-484, 924-401

(unmar

ried woman twenty-nine years old-music
teacher—injur_v to ankle-leg in cast for
twelve wecks—conﬁned to bed eight Weeks
—suﬂ’ered pain for two years—verdict.
$1,250); $tauning V. (‘v. N. Ry., 88
480, 93+.-318 (engine wipcr—arm paralyzed
—verdict, $5,000); Bruhn v. Guthrie.
88-503, 93+1134 (one of the bones of
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a leg broken—anklc joint partially dis
located—verdict, $2,000); Isham v. Brod
erick, 89-397, 95+224 (broken leg—-in hos

pital two months—unable to work for sev
eral months-Verdict, $1,000); Hunt v. St.
P. C. Ry., 89-448, 95+312 (girl ten years
old—sight and hearing seriously im
paired—general health impaired—verdict,
$6,000); Vant Hul v. G. N. Ry., 90
329, 961-789 (boy eighteen years old—
vision of one eye destroyed and vision of
other eye seriously impaired—total blind
ness probable—verdict, $14,400); Perry v.
Tozer, 90-431, 97+137 (boy fourteen years

old—injury requiring amputation of leg
below knee-—much suﬂfering—verdict,
$7,750) Ray v. Jones, 92-101, 991-782 (in
jury from falling through coal hole in side
walk-sprain of back—injury to nerves—
verdict, $1,500); Bernier v. St. P. G. Co.,
92-214, 99+788 (boy twenty years old—
laborer-—loss of thumb of left hand and
index finger of right hand—verdict,
$3,250); Clarke v. Phil. etc. Co., 92-418,
100+231 (shoemaker forty-three years old—

left collar bone broken—portions of body
severely bruised—-use of left arm perma
nently impaired—-verdict, $2,500); Cam
eron v. Duluth etc. Co., 94-104, 102+208
(boy four years old--severe scalp wound
leg fractured and shortened—verdict, $2,
000); Olson v. Chi. etc. Ry., 94-241, 102+
449 (woman ﬂfty-nine years old—curvature

of spine—ﬂoating kidney—verdict, $2,
000); Berger v. St. P. C. Ry., 95-84, 103+
724 (woman thrown to ground by street car
and dragged—severely bruised—-miscar
riage—anaemia—traumatic neurastl1enia—
verdict, $5,000); Campbell v. Ry. T. Co.,
95-375, 104+547 (switcl1man—compound,
comminuted fracture of right leg—perma
nent injury—some injury to left leg—ver
dict, $3,000) ; Shalgren v. Red Cliﬂ L. 00.,
95-450, 104%-531 (laborer—hand cut and
crushed—-extreme pain——use of ﬁngers per
manently impai1'ed—verdict, $1,995); Mc
Cord v. Mpls. etc. Ry., 96-517, 105+190
(shock resulting in traumatic neurosis—
verdict, $7,500); Carlin v. Kennedy, 97
141,

106+-340

(woman

twenty-two years

old—left hand so badly crushed and de
formed as to render it practically useless
for lil:'e—-verdict, $7,500); Antletz v.
Smith. 97-217, 106+517 (laborer—index
and middle ﬁngers of right hand seri
ously

and

permanently

injured—verdict,

$1,500); Costello v. Frankman, 97-522,
107+739 (laborer twenty-one years old—
concussion of spinal cord—unconscious for

long time—unable to walk without crutches
—verdict, $5,000); De Maries v. Jameson,
98-453, 108+830 (laborer thrown to ground
-shoulder blade broken and other injuries
not sex-ious—verdict, $1,500); Johnson v.
St. P. G. Co., 98-512, 108+-816

(laborer

slightly injured by horse falling into
ditch where he was working-verdict,
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$600); De Blois v. G. N. Ry., 99-18, 108+
293 (man forty years old—-severely bruised
in railway accident—permanent injury to
urinary organs and bladder—verdict,
$8,500); Ludwig v. Spicer, 99-400, 109+
832 (girl eighteen years old—hand crushed
in laundry n1angle-—-verdict, $6,222); Ko
hout v. Newman, 99-519, 109+1133 (la
borer injured by bank of earth falling
upon him—verdict, $2,400); Ross v. G. N.
Ry., 101-122, 111+951 (brakeman-injury
to foot—verdict, $2,500); Dobsloﬂ’ v.
Nichols, 101-267, 112+2]S (laborer—loss
of ﬁnger—permanent injury to hand—ver
diet, $1,000); Bahr v. N. P. Ry., 101

314, 112+-267 (brakeman—hurt in back and
hips—baek sprained—unable to work up
to time of trial—pains in back—verdict,
$1.775); Baggett v. St. P. C. Ry., 101
532, 111+1132 (woman thrown against seat
in street car accident—ﬂoatmg kidney-—
pain and inability to work for several
months—verdict, $2,600); Kundar v. She
nango F. Co., 102-162, 112+1012 (miner—
serious injury—verdict, $1,999.90); Di
zonno v. G. N. Ry., 103-120, 114+-736 (rail
way laborer—-compound, comminuted frac
ture of left leg below knee—leg perma
nently shortened two inches—in hospital
three months—unable to work up to time
of trial-verdict,, $3,000); Larson v. Hag
l-in,

103-257,

114+958

(plasterer—com

pound, comminuted fracture of right arm
necessitating its amputation—sca.lp wound
>—wound on shoulder—verdict, $10,500):

Clay v. Chi. etc. Ry., 104-1, 115+949
(brakeman—-injuries causing extreme suf
fering and death-verdict, $35,000); An

derson v. Smith, 104-40, 115+743 (laborer
—explosion of dynamite—concussion of
brain—wounds on face, legs and body
melaneholia—in hospital for insa.ne—ver
dict, $6,000); Fitzgerald v. International

F. T. 00., 104-138, 116+475 (girl sixteen '
years old—serious and permanent injury
to hand—verdict, $4,000); Eekert v. G. N.

Ry., 104-435, 116+1024 (freight-handler—
leg broken and ankle dislocated—lcg
permanently shortened-—verdict, $2,000);
Goess v. Chi. etc. Ry., 104-495, 116+1115
(car inspector-permanently weakened an
kles and wrists—verdict, $1,500); (longh
lin v. Barnett, 104-533, 116+1133 (woman
thrown from “ roller coaster”—knec-s
bruised—ankle wrenched—nervous shock—
irregular menstruations—unable to do
housework—verdict, $750); Heidemann v.
St. P. C. Ry., 105-48, 117+226 (woman
thrown from carriage by street car and
seriously injured—conﬁned to bed for six
weeks—unable to do liousework—verdict.
$2,500) ; Nustrom v. Shenango F. Co., 10!’
140, 117+480 (laborer—explosion of dyna
mite in blasting rock--injury to face and
eyes—verdict, $1,500); Morris v. St. P. C.
Ry., 105-276, 117+500 (woman struck by
street car-—miscarriage—verrlict_ $4,000);
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2598. Inadequate damages-—The award of inadequate damages is ground
Where a party is entitled to substantial damages, if any, and
he is awarded only nominal damages, it is error for which a judgment may be
for a new trial.

reversed or a new trial granted.“

DAMS—See Logs and Logging, 5697; Waters, 10183.
DANGEROUS PREMISES—See Negligence, 6984.

DANGEROUS WEAPON—See note 17.
DATE-—See note 18.
DAY—See note 19.

DAYS OF GRACE-See Bills and Notes, 900.

DEAD BODIES
Cross-References

See Carriers, 1335; Implied or Quasi Contracts, 45:05,

2599. Right to possession—Mutilation—Da.mages-—The right to the pos
session of a dead body for the purposes of preservation and burial belongs, in
the absence of any testamentary disposition, to the surviving husband or wife or
next of kin, and the right of the surviving wife, if living with the husband at
the time of his death, is paramount to that of the next of kin. This right is
one which the law recognizes and will protect, and for any infraction of it, such
as an unlawful mutilation of the remains, an action for damages will lie. In
such an action a recovery may be had for injury to the feelings and mental
McQuade v. Golden Rule, 105-326, 117+

484 (woma.n—stenographer—struck by bun
dle-carrying apparatus in store—six weeks
in hospital suffering from neurasthenia—
verdict, $2,000); Froeberg v. Smith, 106
72, 118+57 (laborer—loss of one eye and
sight of other impaired—twelve teeth
knocked out—scrious injury to body and
legs—verdict, $8,000) ; Crozier v. Mpls. St.

Ry., 106-77, 118+256 (young woman—
bookkeeper—ﬁve weeks in hospital~severe
pains—unable to dress herself-requiring
attendance at tin1e of trial ﬁve months
after accident—verdict, $9,500);

Carlson

v. G. N. Ry., 106-254. 1181-832 (freight

ous injuries—unable to work year from
accident —verdict, $5,000); Brough v.
Baldwin, 108-239, 121+-1111 (laborer
sight of eye practically destroyed—.ver
dict, $5,250); Anderson v. Pittsburgh C.
Co., 108-455, 112-1-794 (laborer—perma

nent injury to hip and spine—leg short
cned—permanently incapable of manual
labor-verdict, $8,000); Wyman v. Pike,
108-481, 122+310 (carpenter—injury to
head—eyesight and hearing aﬂ’ected--ver
dict, $4,000); Holden v. Gary, 109-59,
122+-1018 (1ineman—breaking of ankle
and other minor injuries—verdict, $1,500) ;
Newbury v. G. N. Ry., 109-113, 122+1117

clerk—injury to leg from hook in nose of

(aged and very heavy woman pulled from

hog—serious injury—-verdict, $1,750); Ar

train—fell and sustained serious and per
manent internal injnries—hemorrhagea of

seneau v. Sweet, 106-257, 119+-46 (woman
struck by automobile—verdict, $225);
Patterson v. Melchior, 106-437, 119+-102
(teamster nineteen years old—-one leg
broken and possibly the 0ther—verdict,

stomach—intense pain—verdict, $2,000);
Shaver v. Neils, 109-376, 123%-1076 (me
chanic—loss of eye—Verdict, $4,500); An

$2,500);

leg—verdict, $11,000).

Works,

Davidson v. Flour City 0. I.
107-17,

119+483

(laborer—com

pound fracture of thigh bone—verdict,
$4,000); Olson v. Pike, 107-411, 120+378
(laborer—fall from staging—se1-ions and
permanent injuries—verdict, $6,000); Wa
ligora v. St. Paul F. Co., 107-554, 119+

395 (laborer—fractured pelvis—other seri

dcrson v. Foley, 124+987 (laborer——loss of
16 See § 7141.

17 State v. Dineen, 10-407(325).
18 McLean v. Sworts, 69-128,
925.

130, 71+
'

19Sewall v. St. Paul, 20-511(459); State
v. Brown, 22-482.

See Time.

'
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suffering resulting directly and proximately from the wrongful act, though no
actual pecuniary damage is alleged or proved.20
DEATH—See Abatement and Revival, 14; Agency, 229; Contracts, 1729;

Death by Wrongful Act; Evidence, 3434; Execution, 3493; Judgments, 5046,
5072, 5133; Parties, 7331; Subscriptions, 9056.

DEATH BY WRONGFUL ACT
Cross-References

Sec Conﬂict of Laws, 1543; Master a.ndServant; Negligence.

2600. Right of action statutory—At common law a cause of action arising
out of injury to the person dies with the death of the party injured. The right
of action for death by wrongful act is purely statutory-a new cause of action
created by statute. Hence it can be prosecuted only as the statute provides.”
2601. Nature and source of statute-—Our statute 2' is unlike those in some
states which simply provide that a cause of action, for the beneﬁt of his estate.
shall survive the death of the person entitled to the sa1ne.23 It derives from the
English statute of 1846, commonly known as Lord Campbell’s Act.“

It is not

in the nature of a penalty upon the party charged with negligence." The
right of action is given for the beneﬁt of the surviving spouse and next of kin.
The theory of the statute is that they have a pecuniary interest in the life of the
decedent, and its object is to compensate them for their loss caused by his
death.26

2602. Statute construed libcrally—The statute is of a remedial nature and
is to be given a liberal construction.”7

2603. ]urisdiction—Conﬁict of 1aws—An action will lie in this state to
enforce a cause of action given by a statute in another state where the injury
was inﬂicted; and it is unnecessary that such statute should be the same as or
similar to our own, if it is not contrary to our public policy.“ The law of the
place where the injury was inﬂicted governs as to whether there is a right of
action or not.29 Our statute applies only when the injury was inﬂicted within
20 Larson v. Chase, 47-307, 50+238;
Brown v. Maplewood C. Assn., 85-498,
513, 89-+872; Lindh v. G. N. Ry., 99-408,
109+823. See Sacks v. Minneapolis, 75
30, 77+563; Beaulieu v. G. N. Ry., 103
47, 114+353.
21 R. L. 1905 § 4503; Nash v. Tousley,
28-5, 5+875; Rugland v. Anderson, 30

26 Schwarz v. Judd, 28-371, 10+208;
Barnum v. Chi. etc. Ry., 30-461, 16+364;
Foot v. G. N. Ry., 81-493, 84+342.
27 Bolinger v. St. P. & D. Ry., 36-418,
31+856.

386, 15+676; Scheﬂier v. Mpls. etc. Ry., 32

43, 80+776; Negaubauer v. G. N. Ry., 92

125, 19+656; Watson v. St. P. C. Ry.,
70-514, 73+400; Negaubaucr v. G. N. Ry.,
92-184, 99+620; Aho v. Jesmore, 101-449,
112%-538; Swift v. Johnson, 138 Fed. 867.
22 R. L. 1905 § 4503.
33 Schwarz v. Judd, 28-371, 10+208.
24 Schwarz v. Judd, 28-371, 10+208; Wat
son v. St. P. C. Ry., 70-514, 73+400; Ren
lund v. Commodore M. Co., 89-41, 93+

1057.
25 Renlund v. Commodore M. (‘o., 89-41,

93+1057.

28 Herrick v. Mpls. etc. Ry., 31-11, 16+
413; Myers v. Chi. etc. Ry., 69-476, 72+

694; Nicholas v. Burlington etc. Ry., 78
184, 99+620; Powell v. G. N. Ry., 102
448, 113+1017; Stewart v. G. N. Ry., 103

156, 114+953; Stangeland v. Mpls. etc.
Ry., 105-224, 117+386; N. P. Ry: v. Bab
cock, 154 U. S. 190. See Slater v. Mexi
can etc. Ry., 194 U. S. 120.

29 Negaubauer v. G. N. Ry., 92-184, 99+
620; Stewart v. G. N. Ry., 103-156, 114+

953; Slater v. Mexican etc. Ry., 194 U. S.
120.
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this state.“ An action will lie in this state under our statute for an injury
sutfered here by a non-resident,81 and for an injury suffered on a boundary
river.82

2604. Abatement by death of tortfeasor--A cause of action under the stat
ute does not survive the death of the tortfeasor.33
2605. Who may be sued—An action will lie under the statute against a
steamboat by name.“
2606. For what action lies—The word “wrongful” in the statute is not used
in the sense of wilful or malicious. An action will lie under the statute for the
same kind of an act or omission causing death for which the decedent might
have maintained an action if the resulting injury had fallen short of death.“
2607. Who may maintain action—No one is authorized to maintain an ac
tion under the statute except the administrator or executor of the decedent.“
A special administrator may do so.31

2608. Who are beneﬁciaries—Aside from funeral expenses and claims for
support of the decedent, the action is exclusively for the beneﬁt of the surviving
spouse and next of kin. If there are no such persons no action can be main
tained." Prior to the revision of 1905 a husband was not a beneficiary. It
was held that he was not next of kin of his wife. Next of kin in this connection
means the nearest blood‘relation.“

The damages recovered are not assets of

the estate of the decedent.m A non-resident alien who is next of kin may have
the beneﬁt of the statute.“ Under the statute of North Dakota the term “heirs
at law,” includes the father of a decedent who leaves no widow or child.‘2

2609. Amount recovered not an asset of estate—' ‘he amount recovered in
an action under the statute is not a general asset of the estate of the decedent,
but is for the exclusive beneﬁt of the persons designated in the statute.“
2610. Distribution of funds-—"he distribution of the funds recovered is
under the jurisdiction of the district court in which the recovery is had. The
probate court has no jurisdiction. The distribution may properly be made in
accordance with R. L. 1905 § 3653.“

2611. Compromise and settlernent—Re1eases—A release given, for a val
uable consideration, to the person liable, by those entitled to the beneﬁts of the
statute, is a bar to a subsequent action by the personal representative of the de
cedent.""’ The personal representative of the decedent may compromise and
settle the claim arising under the statute with the part-y liable, without the

consent of the next of kin or the probate court. Such settlement may be effected
either before or after the action is brought.“ If, in such a case, a release is
30 Herrick v. Mpls. etc. Ry., 31-11, 14,
16+413.
31 Hutehins v. St. P. etc. Ry., 44-5, 46+

79.
32 Opsahl v. Judd, 30-126, 14+575.
83 Green v. Thompson, 26-500, 5+376.
34- Boutiller v. St. Milwaukee, 8-97(72).
M McLean v. Burbank, 12—530(438).

3° Boutiller v. St. Milwaukee, 8—97(72);
Nash v. Tousley, 28-5, 5+875; Scheﬂier v.

31> Watson v. St. P. C. Ry., 70-514, 73+
400. See Magenu v. G. N. Ry., 103-290,
115+651, 946.

4° Aho v. Republic I. & S. Co., 104-322.
116+-590.
41Renlund v. Commodore M. Co., 89-41.

93+1057; Mahoning O. & S. Co. v. Blom
felt, 163 Fed. 827; Romano v. Capital
etc. Co., 101 N. W. (Iowa) 437; Alison v.
The Bush Co., 182 N. Y. 393; 19 Harv. L.

Mpls. etc. Ry., 32-125, 19+656; Foot v.
G. N. Ry., 81-493, 8-H342; Aho v. Jes
more, 101-449, 112+538; Aho v. Republic

Rev. 215.

I. & s. Co., 104-322, 116+590.

'13 Schwarz v. Judd, 28-371, 10+208_;
Mayer V. Mayer, 106-484, 119+217.
44 Mayer v. Mayer, 106-484, 1194-217.

81 Jones v. Minn. T. Co., 108-129, 121+
606.
38 Schwarz v. Judd, 28-371. 10+20S;

Foot v. G. N. Ry., 81-493, s4+342; Lahti
v. Oliver, 106-241, 118+101S.

42 Stangeland v. Mpls. etc. Ry., 105-224,
117+3S6.

45 Sykora v. Case, 59-130, 60+1008.

46 Foot v. G. N. Ry., 81-493, 84+342. See
Johnson v. Mpls. etc. Ry., 101-396, 112+
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fraudulently given, it will not bar a subsequent action by a succeeding repre
sentative.‘1 A release fraudulently obtained from a father has been held not
to bar an action.“ A settlement with one of several next of kin is not a bar to
an action under the statute. The proper practice in such a case is for the de
fendant to apply to the trial court and have that portion of the fund which
would otherwise be distributed to the heir with whom settlement was made ap
plied pro tanto in satisfaction of the judgment."
2612. Funeral expenses and claims for support—A clai1n for the support

of the decedent must be limited to support after the injury.“0 An award for
funeral expenses and support has been held not justiﬁed by the evidence.M
2613. Notice to municipality-No notice is necessary before bringing suit
under the statute against a municipality."
2614. Limitation of actions—An action must be commenced within two
years after the act or emission by which the death was caused. The period in
tervening the death and the appointment of a. personal representative is not ex
cluded in the computation.“ The limitation in a foreign statute has been held
to govern an action thereunder in this state.“ The two-year limitation of the
statute has been held inapplicable to an action on contract by a stage company
against a ferry company for negligence resulting in the death of a stage passen
ger.“

2615. Pleading—' ‘he complaint must allege that the decedent left a spouse
or next of kin.“ It need not allege that the spouse or next of kin had a pe
cuniary interest in the decedent.57 It must allege the existence and amount
of claims for the support of the decedent or for funeral expenses, if a recovery
therefor is sought.58 A general allegation of damages is sui’ﬁcient.“° In an ac
tion under a foreign statute the statute must he pleaded."0
2616. Defences-—Contributory negligence on the part of the decedent is a
defence.‘51 The fellow-servant doctrine applies.“2 The fact that the decedent
was violating a Sunday law at the time of the injury is not a defence.68 The
authority of the personal representative bringing the action may be ques
tioned.‘H The doctrine of assumption of risk applies.B5
534; Picciano v. Duluth etc. Ry., 102-21,
112+885.

4'' Aho v. Jesrnore, 101-449, 112+538;
Aho v. Republic I. & S. Co., 104-322, 116+
590.
*8 Erickson v. Northwest P. Co., 95-356,
104+291.

4" McVeigh v. Mpls. etc. Ry., 124+97l.
50 State v. Probate Ct., 51-241, 53+463;
Sykora. v. Case, 59-130, 60+1008.

ﬂ1Sieber v. G. N. Ry., 76-269, 79+95.
5'-' Maylone v. St. Paul, 40-406, 42+88;
Orth v. Belgrzqle, 87-237, 91+843; Seneca]
V. VVest St. Paul, 126+826.

58 Rngland v. Anderson, 30-386, 15+676.
See 19 Harv. L. Rev. 458. The time runs
from the act or omission; not from the

death.

Anderson v. Fielding, 92-42, 51,

99%-357.

54 Negaubauer v. G. N. Ry., 92-184, 99+
620.

M Blakeley v. LeDnc, 22-476.
56 Schwarz v. Judd, 28-371, 10+208; Sy
kora v. Case, 59-130, 60+1008; Lahti v.

Oliver, 106-241, 118+1018 (a complaint
which alleges that the decedent left sur

viving him a certain person as his next of
kin and heir at law, without stating the
relation of this person, or that the dece
dent left no widow, is good as against a
demurrer).
5'! Barnum v. Chi. etc. Ry., 30-461, 16+
364; Johnson v. St. P. & D. Ry., 31-283,
17-H322.
58 Sykora v. Case, 59-130, 60+1008.
5" Barnum v. Chi. etc. Ry., 30-461, 16+

364; Johnson v. St. P. & D. Ry., 31-283,
17+622.

6° Myers v Chi. etc. Ry., 69-476, 72+694;
Stewart v. G. N. Ry., 103-156, 114+953.
61 Judson v. G. N. Ry., 63-248, 65+447;
Nelson v. St. P. & D. Ry., 76-189, 78+

1041; Collins v. Davidson, 19 Fed. 83.
62 Sec Renlund v. Commodore M. Co., 89
41, 93+-1057.
68 Opsahl v. Judd, 30-126, 14+575.
8* In re Hardy, 35-193, 28+219; Hutchins

v. St. P. etc. Ry., 44-5, 46+79.
6" See Sieber v. G. N. Ry., 76-269, 79+
95; Johnson v. Atwood, 101-325, 112+
262 (caution to be observed in applying
doctrine where witnesses are prejudiced).
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2617. Damages—'l‘he damages awarded must be solely by way of compensa
tion for pecuniary loss.

Exemplary damages are not allowed.

No compensa

tion can be awarded for wounded feelings, for the loss of the companionship
and comfort of the decedent or for his pain and suffering. The true test is.
what, in view of all the facts in evidence, was the probable pecuniary interest of
the beneﬁciaries in the continuance of the life of the decedent? The proper
estimate may be arrived at by taking into account the calling of the decedent
and the income derived therefrom, his health, age, probable duration of life,

talents, habits of industry, success in life in the past a11d the amount of aid in
money or services which he was accustomed to furnish the beneﬁciaries. If the
decedent was the head of a family the value of his services to the family cannot
be limited in a pecuniary sense to the amount of his daily wages earned for
their support. His constant daily services, attention, and care in their behalf,
in the relation which he sustained to them, may be considered as well, and the
jury must judge of the circumstances in each case.cu In an action prosecuted
for the beneﬁt of a father, under the statute of North Dakota, the loss by the
death of a son, of the prospect and expectation of the payment of a debt due
from the son to the father, has been held a proper element of damages.M
0" Hutchins v. St. P. etc. Ry., 44-5, 46+
79 (decedent an unmarried man thirty
nine years old—small earning capacity and
thriftless-—mother next of kin——had given
mother only triﬂing amounts—verdict for
$3,500 held excessive); Clapp v. Mpls. etc.
Ry., 36-6, 29+340 (decedent a railway en
gineer and married—verdict for $2,500

sustained); Bolinger v. St. P. & D. Ry.,
36—418, 31+856 (decedent forty-eight years
old—strong and healthy——day laborer

469, 105+-194 (decedent forty-six years old
and unmarried-—railway engineer-father
seveut_v-four years old sole beneﬁciary
verdict for $3.000 held excessive and re
duced to $2,000); Johnson v. Smith, 99

343, ]09+810 (decedent ﬁfty-four years
old—good health and habits—wife and two
children—verdict for $5,000 sustained);
Milton \'. Biesanz, 99-439, 109+999 (boy

sustained); Phelps v. Winona etc. Ry., 37

sixteen years old—laborer—verdict, $1,700
—held not excessive by both courts);
O’Ma1le_v v. St. P. etc. Ry., 43-289, 45+
440 (decedent a boy six years old—verdict

485, 35+273 (decedent a married man—
verdict for $5,000 sustained); Deisen v.
Chi. etc. Ry., 43-454, 45+S64 (decedent a

W. E]. 00., 47-161, 49+694); Youngquist
v. Mpls. St. Ry., 102-501, 114+259 (dece

married—three children—verdict for $5,000

laboring man—verdict for $3,500 sus
tained); Jacobson v. St. P. & D. Ry., 41
206, 42+932 (decedent a laboring man and
married—-verdict for $5,000 sustained);
Gunderson v. N. W. El. Co.. 47-161, 49+

694 (decedent a boy six and one-half years
old—his father sole heir forty years old—
verdict for $5,000—reduced by trial court
to $3,000——latter amount held excessive by

supreme court); Strutzel v. St. P. C. Ry.,

for $3.000 sustained.

See Gunderson V. N.

dent a boy seventeen years old—father not

shown to be dependent upon him—verdict
for $1,000 sustained); Balder v. Zenith F.

Co., 103-345, 11-H948 (decedent young
man—laborer—good health-—widow and in
fant child—verdict for $5,000 sustained);

Holden v. G. N. Ry., 103—98. 114+365
(decedent twenty-three years old—unmar

ried—good health and habits——shared his

47-543, 50+690 (decedent a boy ﬁve years

earnings with his father and mother—-ver
dict for $3.000 sustained). See Swift v.

and ten months old—-verdict for $2,300
sustained with apparent reluctance); Sie

Johnson, 138 Fed. 867 (beneﬁciary a
father who had abandoned his family—

ber v. G. N. Ry., 76-269, 79+95 (decedent

nominal damages only recoverable); Beau
lieu v. G. N. Ry., 10347, 114+353 (dam

twenty-eight years old—unmarried—loco
motive ﬁreman—fathcr sixty years old—
verdict for $2.500 sustained—verdict for
$500 for funeral expenses and support dur
ing last sickness held excessive); Gray v.

St. P. C. Ry., S7~280, 9l+1l06 (decedent

ages for mental suffering not recoverable) ;
Kerling v. Van Dusen, 109-481, 124+235
(decedent a boy seventeen years old—had
contributed but slightly to family support
—verdict, $4,500—held excessive and new

ried—mother somewhat dependent on him
—verdict for $2,700 reduced to $2.000

trial granted); McVeigh v. Mpls. etc. Ry.,
12-H971 (decedent left no wife or children
—mother and father next of kin—ver
dict. $1.500—held excessive and new trial
granted).
07 Stnngeland v. Mpls. etc. Ry., 105-224,

sustained); Bremer v. Mpls. etc. Ry., 96

117+386.

a. boy ﬁve years and nine months old~—ver
diet for $2,750 sustained); Swanson v.
Oakes, 93-404, 101+949 (decedent a labor

ing man twenty-six years old and unmar
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2618. Necessity of proving damages-—Where the next of kin are so related
to the decedent as to be entitled to his services or to support from him the law
presumes some loss, but where the beneﬁciaries are not so related no substantial
recovery can be had without proof of such facts as render it probable that actual
and substantial pecuniary beneﬁt would have accrued to them from his con
tinued life.“
2619. Evidence as to damages—Evidence as to the amount of property de
cedent had acquired, his habits of industry, his ability to make money and his
success in business is admissiblefW The probable duration of life is a proper
element to be considered and the Carlisle and other similar tables are admissible
to prove it, but they are not conclusive."0 Nor are they essential. The jury
may make its estimate from the age, health, habits and physical condition of
the decedent at the time of his death.11
2620. Proxirnate cause—-The negligence of the defendant must have been
the proximate cause of the death.12 The casual connection between the defend
ant’s negligence and the injury must be established by satisfactory evidence as

in other actions for negligence."
2621. Substitution of personal representative—The substitution of the
personal representative authorized by the statute is not for the purpose of con
tinuing the prosecution of the original cause of action, but it is for the purpose
of converting the action, by an amendment of the pleadings, into one under

the statute for the beneﬁt of a surviving spouse or next of kin."
DEBT—A contractual obligation to pay a certain sum of money; an obliga
tion."
'
DEBTOR—See note 76.
DEBTS OF DECEDENTS—See Executors and Administrators.
DECEDENTS’ ESTATES—See Executors and Administrators.
DECEIT—See Fraud.

DECLARATIONS—See Evidence, 3292-3306; Conspiracy, 1566a; Crim
inal Law, 2460, 2461; Fraudulent Conveyances, 3916-3918.
DECREE OF DISTRIBUTION—See Executors and Administrators,

3652.
68 Robel v. Chi. etc. Ry., 35-84, 27+305;

Youngquist v. Mpls. St. Ry., 102-501, 114+
259.

See Swift v. Johnson, 138 Fed. 867.

"9 Shaber v. St. P. etc. Ry., 28-103, 9+
575; Opsahl v. Judd, 30-126, 14+575;
Phelps v. Winona etc. Ry., 37-485, 35+
273.
1° Scheﬂler v. Mpls. etc. Ry., 32-518, 21+
711; Deisen v. Chi. etc. Ry., 43-454, 45+
864; Gunderson v. N. W. El. Co., 47-161,
49+694; Johnson v. Smith, 99-343, 109+

810.
11 Deisen v. Chi. etc. Ry., 43-454, 45+
864.
"2 Mageau v. G. N. Ry., 102-399, 113+
—37

1016

(railway

accident—woman

thrown

from seat—died ﬁve days after childbirth
and ﬁve months after accident-evidence
held insuﬂicient to prove proximate cause).
13 Bruckman v. Chi. etc. Ry., 125+263.
H Anderson v. Fielding, 92-42, 99+357;
Clay v. Chi. etc. Ry., 104-1, 115+949.
‘'5 State v. Becht, 23-1; Cole v. Anne, 40
80, 41+934; Daniels v. Palmer, 41-116,
121, 42+855; Frost v. St. Paul B. 80 I. Co.,
57-325, 59+308; Bell v. Mendenhall, 78
57, 80+843; Dunham v. Johnson, 85-268,
88+737. See Conﬂict of Laws, 1539; Con
stitutional Law, 1665; Payment.
‘'6 Kinney v. Sharvey, 48-93, 96, 50+-1025.

DEDICATION
Cross-References
See Public Lands, 7948; Roads, 8444.

IN GENERAL

2622. Deﬁnition—Dedication is the giving of land, or an easement therein,

to the public for a public use 77—a voluntary surrender or appropriation of land
by the owner to public use."
_
2623. Nature—History—The rule that a right in the public to use the land
of an individual may be vested by dedication, by acts in pais, when such a right
can vest in an individual only by grant, is anomalous and grows out of the ne
cessity of the case——the fact that there is no grantee in esse capable of taking.
The origin of the doctrine is traceable to customary rights of the public.70
2624. To whom and for what purposes—Private property cannot be ac
quired by dedication. A common-law dedication cannot be made to a railway
company for public use for railway purposes.“0 It may be made for streets.
alleys, parks, walks, pleasure grounds, squares, and public levees or landings.81
It may be made for a street, though it is a cul de sac.M A dedication cannot be
made to take a proﬁt out of the land, or to use it for purposes of proﬁt."8
2625. Intended use—The public takes secundum formam doni. What the
nature of the dedication is must, therefore, in some way be made to appear by
proper evidence.“
2626. Diversion from intended use—Legislative control-—Where land
has been dedicated to a speciﬁc, limited, and deﬁnite public use, the legislature
has no power to destroy the trust, or divert the property to any other purpose
inconsistent with the particular use to which it was dedicated. The state holds
such property, not in a proprietary, but in a sovereign capacity, in trust for the
use to which it was dedicated. While much must be left to the discretion of the
legislature as to the best manner of regulating that use, yet its power of control
over such property must be exercised in conformity to the purpose of the dedi
cation. A grant of special privileges on land dedicated to a particular public
use is always subject to the implied condition that it may be revoked whenever
the needs of the public require. and the state or municipality has a large discre
tion in determining when such a condition has arisen; but such a grant, right

fully made, is not revocable at the mere arbitrary pleasure of the state or run
nicipality. When such a grant has been acted on. the licensee has vested rights
in the license which are subject only to the paramount interests of the public.“
2627. Pleading—(‘ases are cited below involving questions of pleading.“
‘'7 See Mankato v. Willard, 13-13(1);
Watson v. Chi. etc‘. Ry., 46-321, 48+1129.
"Hurley v. West St. Paul, 83-401, 86+
427.
79 Watson v. Chi. etc. Ry., 46-321, 48+

1129.

See Mankato v. Willard, 13—13(1,

9); 16 Harv. L. Rev. 330.

80 Watson v. Chi. etc. Ry., 46-321, 48+
1129.
81 Mankato v. Willard, 13-13(1); Pond
ler v. Minneapolis, 103-479, 115+274.
$2 Hanson v. Eastman, 21-509.

88Q7Vatson v. Chi. etc. Ry., 46-321, 48+
112 .

M Hurley v. Miss. etc. Co., 34-143, 24+
917.

M St. Paul v. Chi. etc. Ry., 63-330, 63+
267, 65+649, 68+458.

See Schurmeier v.

St. P. etc. Ry., 10-82(59); Flaten v. Moor
head, 51-518, 53+807;
Dnync, 90-215, 96+41.

Sanborn

v.

Van

RB Case v. Favier, 12-89(48) (trespass
quare clausum fregit—-defence of dedica
tion new matter—-answer held to plead a
statutory and a common-law dedication);
Buﬂ’alo v. Harling, 50-551, 52+931 (gen
eral

allegation

of

dedication

suﬂicient

without showing whether dedication was a
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BY PLATTING UNDER STATUTE

2628. Eﬁect of platting—Where plats are executed and recorded as pro
vided by the statute “every donation to the public or any person or corporation
noted thereon shall operate to convey the fee of all land so donated, for the uses
and purposes named or intended, with the same effect, upon the donor and his
heirs, and in favor of the donee, as though such land were conveyed by warranty

deed."’*‘7 The operation of the plat as a grant cannot be extended beyond
this." The statute provides that “land donated for any public use in any mu
nieipality shall be held in the corporate name in trust for the purposes set forth
or intended.” 8”

2629. Fee does not pass—The fee does not pass by a statutory dedication.”
2630. Operates as a grant—A statutory dedication operates as a grant, and
not by way of estoppel, as in the case of common-law dedications.“
2631. Compliance with statute—To effect a statutory dedication the stat
ute authorizing it must be substantially, if not strictly complied with."2
2632. Acknowledgment—-To entitle a plat to be recorded, or to constitute
a statutory dedication, it 1nust be acknowledged as required by the statute.“
2633. Approval by public authorities---Provision is made by statute for
the approval of plats by public authorities before they can be recorded.“
2634. Stone or iron monuments—'l‘he statute provides that “at least three
iron or stone monuments shall he placed at some corners in the ground, in such
way that the lines between said monuments form two or more base lines from
which to make future surveys. The monuments and the angles between said
base lines shall be shown on the plat, as well as the north and south lines.” 95
2635. Plat must locate lands-—A plat not showing the location of the

platted lands cannot operate as a statutory dedication.M
2636. Donations must be noted on plat—Donations must be clearly noted
on a plat in order to operate as a dedication or grant. The intention to donate
or grant must clearlyappear from the plat itself. A statutory dedication can- \
not rest partly upon a plat and partly in parolf"
2637. Title of dedicator—Our statute proceeds on the . ssumption that the
dedicator has a title in fee.QB A trustee to whom lands are patented under the
town site act of 1844 has no power to dedicate them to public use.09
statutory or common-law dedication) ; Ben
son v. St. P. etc. Ry., 62-198, 64+-393 (com
plaint

held not

to show a common-law

dedication for a public street).
87 R. L. 1905 § 3365; Schurmeicr v. St.

P. etc. Ry., 10-82(59, 78); Winona v.
Huﬁ, 11—119(75, 85); Hennepin County v.

Dayton, 17-260(237, 241); Patterson v.
Duluth, 21-493, 496. See Betcher v. Chi.

etc. Ry., 124+1096.

94 Laws 1907 c. 438; Nagel v. Dean, 94
25, 101+954. See Rice v. Highland 1. Co.,
56-259, 57+-452 (general law inapplicable
in Duluth—Sp. Laws 1889 c. 19 § 3 con
strued).
W Laws 1907 c. 438; Downer v. St. P.

etc. Ry., 22-251; Buffalo v. Harling, 50
551, 52+931.
n“Buffalo

V.

Harling,

50-551,

52+931.

See State

See Downer v. St. P. etc. Ry., 22-251.
97 Hennepin County v. Dayton, 17-260

3" R. L. 1905 § 3365; Winona V. Huif,

(237) (words “county block” held insuﬂi
cient); Watson v. Chi. etc. Ry., 46-321,

88 Patterson v. Duluth, 21-493.

v. Chi. etc. Ry., 85-416, 89+1.

11-119(75, 86).
9° Schnrmcier v. St. Paul etc. Ry., 10

s2(59); Winona v. Huff, 11-119(75);

484-1129 (words “reserved for right of
way, line of S. M. R. R.” held insuﬂ5

v. Chi. etc. Ry., 124+-1096.

cient); Menage v. Minneapolis, 104-195,
116+575 (street).
"8 R. L. 1905 § 3365; Weisberger v.
Tenny, 8-456(-405); Carson v. Smith, 12

'1 Downer v. St. P. etc. Ry., 22-251.
M Downer v. St. P. etc. Ry., 22-251;
Menage v. Minneapolis, 104-195, 116+575.

546(458, 480); Buffalo v. Harling, 50
551, 52+931.
"9 Buﬂ’aIo v. Harling, 50-551, 52+931.

Harrington v. St. P. etc. Ry., 17-215(188,

200) ; White v. Jetfcrson, 124+373; Betcher

98 Baker v. St. Paul, 8-491(436) ; Winona.

v. Huff, 11-119(75).
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2638. Several owners joining—Where several persons, owning different
lands in severalty, join in making a town plat of them, no one of such owners
acquires by the plat alone, any easement or right of way, distinct from that
granted to the public, in that part of the public streets marked on the plat, over
lands of the owners.1
2639. Revocation—One making a statutory dedication cannot revoke it by
his own act, though it has not been accepted by the public.2
2640. Failure to record plat—Penalty—The statute requires plate to be
recorded in the oﬁice of the register of deeds, and imposes a penalty for non
compliance.‘

It does not, however, invalidate sales, or contracts for sales, of

land by reference to unrecorded plats.‘ There can be no statutory dedication
without recording the plat.5
2641. Construction of plats—'l‘he construction of plats is for the court.“
Where a person surveys and plats his land into blocks, lots, streets, and alleys,
all the lines upon such plat represent the intent of the owner, and the meaning
expressed by such lines should be deemed as effectual as that of the words or
language found thereon.’

Where there is a discrepancy between a town plat,

and the certiﬁcate attached to it, as to the block intended for a public square.
the block which the entire plat shows to have been intended, will prevail over
that indicated in the certiﬁcate.8 In the construction of plats no part is to be
regarded as superﬂuous or meaningless. Courts will give effect to the meaning
expressed by their outlines as well as by their language.9 Cases are cited below
involving the construction of particular plats.lo
2642. Vacation and correction of plats—Provision is made by statute for
the vacation and correction of plats by judgment of court.H
AT COMMON LAW

2643. Statutory modes not exclusive—Statutory modes of dedication are
not exclusive unless so expressly provided.12
2644. Requisites-—The requisites of a common-law dedication are an inten

tion on the part of the owner to dedicate the land to public use, an act or acts
by him in pursuance of such intention, and an acceptance by the public." No
general abstract rule can be laid down as to what acts will constitute a dedica
1 Patterson v. Duluth, 21-493.
2See Weisberger v. Tenny, 8—456(405,

408); Baker v. St. Paul, 8-491(436, 438).
BR. L. 1905 § 3368; Laws 1907 c. 438.

4De Mers v. Daniels, 39-158, 39+98.
5 Sanborn v. Minneapolis, 35-314, 29+
126.
0Hanson v. Eastman, 21-509.

1G. N. Ry. v. St. Paul, 61-1, 63+96.
B Winona v. Huﬁ’, 11-119(75).

"Gilbert v. Emerson, 60-62, 61+820.
1° Hanson v. Eastman, 21-509; Wilder v.

whether public or private rights were ac
quired by platting); Rice v. Kelset, 42
511, 4-U535 (statute authorizes court to
alter plat); Kiewcrt v. Anderson, 65-491,
493, 67+1031 (necessity of recording order
in oﬂice of register of deeds); Fowler v.
Vandal, 84-392. 87+1021 (vacation largely
discretionary—right to vacation not lim
ited to owners who executed plat—vacation
of streets or alleys connecting separate
tracts—damages—judgment) ; Townsend v.
Underwood ’s Second Addition, 91-242, 97+

De Cou, 26-10, 1+-48; White Bear v. Stew

977 (power of district court under statute

art, 40-284, 41+1045; Middleton v. Whar
ton, 41-266, 43+4; Gilbert v. Eldridge, 47

prior to Laws 1909 c. 503 unaffected by
charter provisions); Koochiching Co. v.
Franson, 91-404, 98+98 (judgment appeal
able within thirty days from notice).
1';;Sanborn v. Minneapolis, 35-314, 29+

210, 49+679; Duluth v. St. P. & D. Ry., 49
201, 51+-1163; Buﬁalo v. Harling, 50-551,

52+931; Scranton v. Minneapolis, 58-437.
60+26; Smith v. St. Paul, 72-472, 75+708;

12 .

State v. Chi. etc. Ry., 85-416, 89+].
11 R. L. 1905 § 3369; Laws 1909 c. 503;

13 Wilder v. St. Paul, 12—192(116);
Morse v. Zeize, 34-35, 24-+287; Klenlr v.

Weisberger v. Tenny, 8—456(405, 408)
(statute affords remedy for determining

Walnut Lake, 51-381, 534-703; Hurley v.
West St. Paul, 83-401, 86%-427.
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tion.“ A dedication may be either express or implied. In either case it is es
sential that there be a surrender or an appropriation of the land by the owner to
the public use.“
2645. Intention to dedicate—Dedication is a question of intention. To
constitute a dedication it must clearly appear that the owner intended to sur

render or appropriate the land to a public use—to give it, or an easement
therein, to the public for a public use.“ Sometimes the intention is manifested
by express declarations oral or written. But ordinarily it is to be inferred from
acts and conduct other than declarations.17

In other words, common-law dedi

cations are either express or implied."
2646. Evidence of intention to dedicate—Admissibi1ity—Every fact tend
ing to prove or disprove the intent is material.“ Acts and declarations of the
owner indicative of an intention to make a dedication, or the reverse, are admis

siblef’-° Any act of control or ownership over the land by the alleged dedicator
or his grantees, about the time of the alleged dedication, is admissible.21 The
fact of the conveyance of the land by the owner as private property about the
time of the alleged dedication is admissible.22 Upon an issue as to the dedica
tion of land for a highway, it may be shown that the landowner desired a public
highway at or near the place in question and made efforts to secure its establish
mcnt. It may be shown that he invited or encouraged the public to use the place
as a public highway." It may be shown that he has worked out his road tax on
the place, or performed, or suffered to be performed, work upon it at public ex
pense, or acted upon the assumption of its existence, as by attempting to have it
changed or vacated.“ An intent to dedicate may be inferred from a long
acquiescence in the public use.25 A plat of the land, not executed in conform
ity to the statute, is admissible," but the oral declarations of the parties signing
it as to what they intended to otter by it to the public are inadmissible.“ The
non-payment of taxes by the landowner may be shown.28 Records and ﬁles of
a town clerk, showing an abortive attempt to establish a highway under the
statute, have been held inadmissible.” Cases are cited below involving the ad
missibility of various forms of evidence.”0
2647. Acceptance-Evidence-—To constitute a common-law dedication an
acceptance by the public is essential.”1 It need not be in any particular form."
H Morse v. Zeize, 34-35, 24-1-287; Skjeggerud v. Mpls. etc. Ry., 38-56, 60, 35+-572;
Boye v. Albert Lea, 93-121, 100+642.
15 Hurley v. West St. Paul, 83-401, 86+
427.

Stewart, 40-284, 41+1045; Hurley v. West
St. Paul, 83-401, 86-I-427; Boye v. Albert
Lea. 93-121, 100+642.

21 Case v. Favier, 12-89(48).
23 Id.

16 Case v. Favier, 12-89(48); Wilder v.
St. Paul, 12—192(116);
Mankato v.

1'8 Morse v. Zeize, 34-35, 24+287. See St.
Paul etc. Ry. v. Minneapolis, 44-149, 46+

Meagher,

324.

17-265(243, 247);

Brisbine v.

St. P. etc. Ry., 23-114, 131; Morse v.
Zeize, 34-35, 24+287; Skjeggerud v. Mpls.
etc. Ry., 38-56, 60, 35+572; White Bear

v. Stewart, 40-284, 41+1045; Benson v.
St. P. etc. Ry., 62-198, 201, 64-+393; Ben
son v. St. P. etc. Ry., 73-481, 76+261;
Hurley v. West St. Paul, 83-401, 86+427 ;
Boye v. Albert Lea, 93-121, 100+642.
1'1 Morse v. Zeize, 34-35, 24+287; Hurley
v. West St. Paul, 83-401. 86+427.
18 Hurley v. West St. Paul, 83-401, 86+
427.

19 Case v. Favier, 12-89(48); Mankato
v. Meagher, 17—265(243).
=0 Wilder v. St. Paul, 12-192(116);
Downer v. St. P. etc. Ry., 23-271; Morse
v. Zeize, 34-35, 24v287; White Bear v.

2* Kennedy v. Le Van, 23-513; Brakken
v. Mpls. etc. Ry., 29-41, 11+124; Morse v.
Zeize, 34-35, 24+287.
25 Klenk v. Walnut Lake, 51-381, 53+
703; Boye v. Albert Lea, 93-121, 100+642.
2° Mankato v. Meagher, 17-265(243);
Downer v. St. P. etc. Ry., 23-271.
2" Wayzata v. G. N. Ry., 46-505, 49+205.

23 Menage v. Minneapolis, 104-195, 116+
575.
29 Klenk v. Walnut Lake, 51-381, 53+705{.

BO Wilder v. St. Paul, 12-192(116) (map
made by third party showing land as a
street held inadmissible); Ellsworth v.
Lord, 40-337, 42+389 (record of public
highway held inadmissible).

31 Baker v. St. Paul, 8-491(436); Wilder
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It may be express, in the form of a resolution of a municipal council.33

It may

be inferred from the acts of the public authorities in repairing, improving, or

otherwise assuming control over the land, or from user by the public for such a
length of time that the public accommodation and private rights would be ma
terially affected by an interruption of the enjoyment.H The fact that the land
is assessed as private property is admissible to disprove acceptance.“ The fact;
that municipal authorities deﬂected the course of a sewer so as to avoid the
premises has been held inadmissible to disprove acceptauce.““ A failure for
about sixteen years to take actual possession of land dedicated for a park has
been held not necessarily to prove a refusal to accept the dedication.‘7
2648. Operates by estoppel not by grant—A com mon-law dedication oper
ates by estoppel and not by grant.

Its effect is not to deprive a party of title

to his land, but to estop him, while the dedication continues in force. from as
serting a right of possession inconsistent with the uses and purposes for which
it was made.“
2649. Title of dedicator—An owner may make a common-law dedication
though he has not the legal title in fee."

2650. Revocation—Until an acceptance by the public the dedicator may re~
voke his act of dedication.

After acceptance it is irrevocable.‘0

2651. Element of tirne—'l‘hough time is often a material element, a dedi
cation may be made instanter."

2652. Platting and sale of lots—If an owner conveys land with reference
to an unrecorded or defective plat, on which are marked streets and alleys, or

other public places, he is taken to have dedicated such places to the public for
the purposes indicated. He is estopped from denying the dedication as against
his grantees, and the public authorities may accept the dedication,‘2 or they
may reject it.‘3 His grantees are likewise estopped.“
2653. Fee does not pass—Reserved rights of dedi<:ator—'1‘hc fee does not
pass by a common-law dedication. In a dedication for a highway the public
v. St. Paul, 12—192(116, 124); Benson v.
St. P. etc. Ry., 73-481, 76+261.
See
llaramon v. Krause, 93-455, 101+791; Na
gel v. Dean, 94-25, 101+954; Poudler v.

Minneapolis, 103-479, 115+274.

See Note,

129 Am. St. Rep. 576.
B'-' Baker v. St. Paul, 8-491 (436); Shartle

v. Minneapolis, 17—308(284); Kennedy v.
Le Van, 23-513; Brakken v. Mpls. etc. Ry.,
29-41, 11+124.
-38 State v. St. I’. etc. Ry., 62-450, 64+
1140.
Mliaker v. St. Paul, 8—491(436); Case

v Favier, 12-89(48); Shartle v. Minneapo
lis, 17—308(284); Mankato v. Warren, 20
144(128); Kennedy v. Le Van, 23-51.1:

Kelly v. Southern Minn. Ry., 28-98, 100,
9+5HB; Brakken v. Mpls. etc. Ry., 29-41.
11+124;

Morse v.

-W Poudler v. Minheapolis, 103-479, 115+
274.

3* Schurmeier v. St. P. etc. Ry., 10-82
(59, 78); Wilder v. St. Paul, 12-192
(116); Mankato v. Willard, 13-13(1).
3" Wilder v. St. Paul, 12-192(116); Man
kato v. \Villard, 13-13(1); Mankato v.
Mcagher. 17-265(243); Mankato v. War
ren, 2tl—144(128).

"1 Baker v. St. Paul, 8—491(436); Wil(ler
v. St. Paul, 12-192(116).
41 White Bear v. Stewart, 40-284, 287.
4l+1045; Benson v. St. P. etc. Ry., 62
198, 201, 64+393. See Morse v. Zeize, 34
35, 36. 24+287.
41' Hurley v. Miss. etc. Co., 34-143, 24+
917; Borer v. Lange, 44-281, 46+358; G.
N. Ry. v. St. Paul, 61-1, 63+96; State v.

Zcize. 34-35, 24+2S7;

St. P. etc. Ry., 62-450, 64+1140; Smith v.

State v. Eisele, 37-256, 33+785; St. Paul
etc. Ry. v. Minneapolis, 44-149, 46+32-l;
G. N. Ry. v. St. Paul, 61-1, 63+96; Boye

St. Paul, 69-276, 279, 72+104. See Wilder
v. St. Paul, 12—192(1l6); Smith v. St.
Paul, 72-472, 75+708; Nagel v. Dean, 94

v. Albert Lea, 93-121, 100+642; Jcppsou

25, 101+954; Poudler V. Minneapolis, 103

v. Almquist, 94-403, 103+10.

479. 115+274;
117+158.

35 Wilder v. St. Paul, 12—192(116); Case
v. Favier, 12-89(48).
See Mankato v.

Meagher, 17-265(243); Menage v. Minne
apolis, 104-195, 1l6+575.
3" Maukato v. Meagher, 17-265(243).

Budds V. Frey, 104-481,

43 Nagel v. Dean, 94-25, 101+954.

H Poudler v. Minneapolis, 103-479, 115+
274.

DEDICATION

583

acquires a mere easement for public use as a highway, and the landowner re
tains the right to use the land for any lawful purpose compatible with the full
enjoyment of the public easement. The purpose and use for which the dedica
tion is made determines the extent of the right acquired by the public."5 The
public, or the authorities representing the public, cannot, under a common-law
dedication, question the title of a claimant to the fee of the land, but may main
tain an action to establish the public right where a claimant threatens to invade
it, at a time or under such circumstances as may be unfavorable to its defence.“
2654. Use by public on business with owner—-Where a way is kept open
by the owner of lands for his own use and necessities, and as a means of access

to his mill, factory, or other industry, and without which persons could not pat
ronize him, the presumption arises that the way is kept and maintained by him
for his own use and that of his patrons, and there is no presumption that he
has dedicated it to public use, simply because he has left it open, and has not
L-aptiously prevented others from traveling it.47
2655. Evidence—Suﬂiciency—Evidence of a common-law dedication must
be clear and strong.48 Cases are cited below holding evidence suﬁicient," or
insufficient 5° to show a dedication.
2656. Law and fact—'l‘he question of dedication is one of fact, and for the
jury unless the evidence is conclusive.51
*5 Schurmeier v. 81:. P. etc. Ry., 10-82
(59, 78); Wilder v. St. Paul, 12-192
(116);

Mankato

v.

Willard,

13-13(1);

Ellsworth v. Lord, 40-337, 42+389; Mar
chand v. Maple Grove, 48-271, 51+606;
St. Paul v. Chi. etc. Ry., 63-330, 63+267.
65-649, 68+458; Hurley v. West St. Paul,
83-401, 408, 86+-127.
See St. Anthony

Falls etc. Co. v. King, 23-186; Glencoe v.
Reed. 93-518, 101+956.

46 Mankato v. Willard, 13-13(1).
W Skjeggerud v. Mpls. etc. Ry., 38-56,
35+572.

45 White Bear v. Stewart, 40-284, 41+
1045; Benson v. St. P. etc. Ry., 73-481.
76+261.

‘D Ellsworth v. Lord, 40-337, 42+389; St.

Paul etc. By. v. Minneapolis, 44-149, 46+
324; Klenk v. Walnut Lake, 51-381, 53+
703; State v. W011, 51-386, 53+759; Hur
ley v. West St. Paul, 83-401, 86+-427;
Boye v. Albert Lea, 93-121, 100+642;
Jcppson v. Almquist, 94-403, 103+10;
Hruska v. Mpls. etc. Ry., 107-98, 119+491.
50 White Bear v. Stewart, 40-284, 41+

1045; Benson v. St. P. etc. Ry., 73-481,
76+261; Bellevue v. Hunter, 105-343, 117+
445.

51 Case v. Favier, 12-89(48); Brisbine v.
St. P. etc. Ry., 23-114, 131; Downer v. St.
P. etc. Ry., 23-271; Morse v. Zeize, 34
35, 24+-287; Skjeggerud v. Mpls. etc. Ry.,
38-56, 35+572; Boye v. Albert Lea, 93
121, lOO+642,
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Construction, 2686.
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gency, 2688.
When takes effect, 2689.

Entry unnecessary, 2690.
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Grantor to make known incumbrances, 2692.
Particular deeds construed as to estate con
veyed, 2693.

Construction, 2674.
QUITCLAIM DEEDS
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Conditions subsequent, 2675.
Restriction on use of property, 2676.
Conditions for support of grantor during
life, 2677.

Nature, 2694.
Force and effect, 2695.
Risks of title on grantee—Purchase price,
2696.

.

Subsequently acquired title, 2697.

Cross-References
See Covenants; Estoppel, 3176; Mortgages; Recording Act.
IN GENERAL

2657. Parties-—A deed signed and sealed by two, only one of whom is de
scribed in it as grantor, is the deed of that one only.52 A grantee is necessary
and must be named in the deed.M Doubt as to the identity of a grantor arising
from the omission of a middle initial of his name has been held resolved by his
description in the body of the deed and the certiﬁcate of acknowledgment.“ A
grantee need not be named if he is described with sufficient deﬁniteness and cer

tainty, as where he is indieated by a title, or an office and there is but one such.“
In the absence of fraud or mistake, the grantor cannot assert that the deed was
intended for some one other than the grantee.“

2658. Date—The date of a deed is ordinarily not conclusive. A deed takes
effect from the day of its delivery, not from the day of its date.M
2659. Consideration—Where, as one transaction, A executes a deed to B

and B agrees to reconvey there is a sufficient consideration.M

A grantor in a

M Merrill v. Nelson, 18-366(335).
58 Allen v. Allen, 48-462, 51+473; Clark
v. Butts, 73-361, 76+199; Mankato v. Wil
lard, 13-13(1). See Clark v. Butts, 78

55 Gills v. Hunt, 35-357, 360, 29+2.
M Gray v. Stockton, 8-529(472).
5" Swedish etc. Bank v. Germania Bank.
76-409, 79+399; Banning v. Edes, 6-402

373, s1+11.

(270).

M Blomberg v. Montgomery, 69-149, 72+
56.

68 Wilson v. Fairchild, 45-203, 47+642.
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deed with a covenant against incumbrances has been held bound by the state
ment in the deed as to the consideration, in an action on the covenant by a sub
sequent grantee without notice of the true consideration.M Parol evidence is
generally admissible to show the true consideration.80 A covenant by the

grantee to deliver one-third of the crops to the grantor has been held a suﬁicient
consideration.“
2660. Signing—'l‘he grantor need not sign with his own hand. A signature
is sutlicient if made by the grantor’s authority or if adopted by him.‘2 If the
true owner executes a deed it is valid between the parties though the grantor

signs an assumed name or the scrivener makes a mistake in the Christian name
of the grantor.“8 A signing by an infant under the attestation clause has been
held not an execution.“ A signing by an attorney in fact of the grantor has
been held sutﬁcient.“ A signing by an executor as “A. B., Executor” has been
held to show that the deed was executed by him in his representative capacity.“
2661. Attestation—A deed without witnesses, or with but one witness, is

valid between the parties, and as to third parties with notice.“
are necessary to entitle a deed to record.“

Two witnesses

DELIVERY AND ACCEPTANCE

2662. Necessity of delivery—A deed does not take effect until it is de
livered.“ But a sale of realty may be complete before the delivery of the
deed.’0
2663. Presumption—It is presumed that a deed was delivered at its date,"
or at least not later than the date of its acknowledgment.72 The presumption
is rebuttable."~" The production of a deed by the grantee,“ or by an attorney or
heir of the grantee,75 makes a prima facie case as to delivery. By virtue of stat
ute, a duly acknowledged deed, with the certiﬁcate of the proper oﬂicer indorsed
thereon, in possession of and produced on the trial by a party claiming under it,
is, if relevant to the issue, admissible in evidence without other proof, and is

prima facie evidence, not only that it was signed by the grantor, but also that it
was delivered.70
2664. What constitutes delivery—No particular ceremony is necessary to
the delivery of a deed. It may consist in an act without words, or in words
without any act; and if in words, it is immaterial whether they are spoken or
written. Manual possession of the deed by the grantee is not essential.
Whether there has been a delivery is rather a question of fact than of law, de
pending upon the intent of the grantor to vest an estate in the grantee. If a
M Randall v. Macbeth, 81-376, 84+119.
'30 See § 3373.

61 Somerdorf v. Schliep, 43-150, 44-+1084.
62 Schmitt v. Schmitt, 31-106, 16+543;
Conlan v. Grace, 36-276, 30+880; Wood
cock v. Johnson, 36-217, 30+894; Lennon

v. White, 61-150, 152, 63+620.
68 Wakeﬁeld v. Brown, 38-361, 37+788.
M Shilloek v. Gilbert, 23-386.
'5 Tidd v. Rines, 26-201, 2+497; Bigelow

v. Livingston, 28-57, 9+31; Ber-key v.
Judd, 22-287.
'6 Babcock \'. Collins, 60-73, 61+1020.
61 Morton v. Leland, 27-35, 6+378; John
son v. Sandhotf, 30-197, 14+889; Conlan
v. Grace, 36-276, 30+880; Dobbin v.
Cordiner, 41-165, 42+STO; Roberts v. Nel

yon, 65-240, 68+-14.

“R. L. 1905 §§ 3346, 3348; Parret v.
Shaubhut, 5-323(258). See § 8280.
“Comer
v.
Baldwin,
16—172(151);
Schwab v. Rigby, 38-395, 38+101; Babbitt
v. Bennett, 68-260, 262, 71+22; Hooper v.
Vanstrum, 92-406, 409, 100+229.

1° Cummings v. Newell, 86-130, 90+311.
11 Schvveigel v. Shakrnan, 78-142, 145,
80-871, 81+529; Kammrath v. Kidd, 89
380, 95+213.
TZWindom v. Schuppel, 39-35, 38+757;
Banning v. Sabin, 51-129, 140, 53+1.
19 Windom v. Schuppel, 39-35, 384-757;
Banning v. Edes, 6-402(270).
‘'4 Hathaway v. Cass, 84-192, 87+610.
‘'5 Tucker v. Helgren, 102-382, 113+912.
70 Id.
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deed is so disposed of as to evince clearly the intention of the parties that it
should take effect as such, it is suﬁiciellt." The delivery of a deed is complete
only when the grantor has put it beyond his power to revoke or reclaim it. The
decisive question is, did the grantor intend that the instrument should presently
and unconditionally pass out of his control and operate as a conveyance.18 But
it is not essential that the deed pass out of the hands or beyond the control of
the grantor if, by acts or words, he expresses his will that it is for the use and

beneﬁt of the grantee, and the latter assents to the transaction." A delivery
to the grantee merely for examination is insufficient."0 The question of de
livery depends on the facts of the particular case.“ A delivery may either be
actual, that is, by doing something and saying nothing, or verbal, that is, by say
ing something and doing nothing, or it may be by both. But it must be by
something answering to one or the other or both these, and with intent thereby

to give effect to the deed."
2665. Delivery to real party in interest—.\ delivery to the real party in in
terest is suﬁicient without a delivery to the person named as grantee."
2666. Delivery to third person—The unconditional delivery of a deed by
the grantor to a third party for the grantee is, when accepted by the latter, a
complete delivery.“ A delivery to a third person authorized by the grantee is
sufficient.“
2667. Delivery after death—A valid delivery cannot be made after the
death of the grantor."0 But a grantor may deliver a deed to a third person to
hold until the grantor’s death and then to deliver to the grantee.87
2668. Recording-—If a grantor leaves a deed with the register for recording,
there is presumptively a delivery though it is done without the knowledge of the
grantee.“8 But recording alone is not conclusive evidence of delivery.” If
by agreement between the parties the grantor leaves a deed for record there is a
delivery."0
2669. Return to grantor for correction—A delivery has been held not af~
fected by a return of the deed to the grantor for correction.M
2670. Necessity of acceptance—Acceptance of the deed by the grantee is
essential,92 but where the delivery is to a third person for the use and beneﬁt of
1" Nazro v. Ware, 38-443, 38+359; Ste-

*4 Gaston v. Merriam, 33-271, 276, 22+

vens v. Hatch, 6—64(19); Thompson v.
Easton, 31-99, 16+542; Schmitt v. Schmitt,
31-106, 16+543; Gaston v. Merriam, 33

614; Hathaway v‘. Cass, 84-192, 87+610;

271, 275, 22+614; Tatge v. Tatge, 34-272.
275, 25+596, 26+121; Conlan v. Grace, 36

276, 281, 30+ss0; Lee v. Fletcher, 46-49,
48+-156; James v. St. Paul, 72-138, 75+5;
Hathaway v. Cass, 84-192, 87+610; Cum

mings v. Newell, 86-130, 90+311; Barnard
v. Thurston, 86-343, 347, 90+574; Hooper
v. Vanstrum, 92-406, 100+229; Chastek v.

Souha, 93-418, 101+618;
Sullivan, 95-39, 103+719.
"Babbitt

v.

Bennett,

Dodsworth

v.

v.

v.

Merriam,

71+22;

Phoenix etc.

Co.,

17-153

(127).
BB Holcombe v. Richards, 38-38. 35+714.
See Crowley v. Nelson, 66-400, 69+321;
Nowell v. Cochran, 41-374, 43+84.

33-271,

276,

22+614.

See

Branch v. Dawson, 36-193, 198, 30+-545.
B8 Babbitt v. Bennett, 68-260, 71+22;
Hooper

68-260,

Barnard v. Thurston, 86-343, 347, 90+57~1;
Streissguth v. Kroll, 86-325, 90+577.
"Stevens v. Hatch, 6-64(19).
8° Comer v. Baldwin, 16-172(151).
81 Cummings v. Newell, 86-130, 132, 90+
31].
B2 Heiman

Barnard v. Thurston, 86-343, 347, 90+574.
85 Freeman v. Lawton, 58-546, 60+667.
"6 Sauter v. Dollman, 46-504, 49+258:
Barnard v. Thurston, 86-343, 90+574.
81' Haeg v. Haeg, 53-33, 55+-1114; Lo
gcnﬁel v. Richter, 60-49, 53, 61+826;
Wicklund v. Ixindquist, 102-321, 113+631.
83 Lee v. Fletcher, 46-49, 48+456; Gaston

v.

Vanstrum,

92-406,

10(H229;

Dodsworth v. Sullivan, 95-39, 103+719.
See Woolson v. Kelley, 73-513, 516, 76*
258; Nazro v. Ware, 38-443, 38+359.
"0 Schmitt v. Schmitt, 31-106, 16+543;
Tatge v. Tat-ge. 34-272, 25+596, 26+121.
"1 Barkey v. Johnson, 90-33, 95+583.
92 Comer
v.
Baldwin,
16-l72(151);

Streissguth v. Kroll, 86-325, 90+577:
Bingham v. Bingham, 105-271, 117-1-488.
See Lee v. Fletcher, 46-49, 48+-456.
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the grantee, his acceptance may be presumed if the grant is beneﬁcial to him.”
The acceptance may be subsequent to the delivery.M
EXCEPTIONS AND RESERVATIONS

2671. Deﬁnitions and distinctions—An exception is a clause in a deed
whereby the grantor excepts something in esse at the time of the grant out of
that which he has granted, so that the thing excepted does not pass at all. A
reservation is something newly created or reserved out of the thing granted,
that was not in esse before, as, for example, an easement.

The two terms are

used indiscriminately and the real intention of the grantor controls. An ex
ception may be made in the form of a reservation, or a reservation in the form
of an exception.“
2672. Exceptions-—Words of inheritance are not essential to an exception.
The exception need not be in the granting clause.“ An exception of a fee must
be expressed; it is never implied."7 An exception is good where the granting
part of the deed is in general terms. It is void when the exception is as large
as the grant, or the excepted part is speciﬁcally granted." An exception by
reference to an unrecorded plat has been sustained.”
2673. Reservations—A deed has been construed as reserving an easement
for a street; 1 a right to use grounds for a railway station and tracks for termi
nal facilities; 2 a railway right of way; 3 an alley ; 4 a lien in the nature of a pur
chase-money mortgage; “ a slip or waterway; ‘‘ a raceway; ' a right to ﬂow

lands; 8 mining privileges;° a passageway for teams and cattle.10
2674. Construction—While a reservation is to be 1nore strictly construed
than a grant, it includes the use of such means as are indispensably necessary
to the exercise of the right reserved.11 Where the parties to a reservation for an
easement have failed suﬁieiently to express their meaning, their intent becomes
a question of fact, to be ascertained by a court; and, in order to arrive at this
intent, all of the surrounding circumstances may be inquired into and taken

into consideration, including the fact, if it be one, that the estate was once held
by the parties as tenants in common, was then partitioned, and that the reserva
tion was incorporated into a deed of partition.12
CONDITIONS

2675. Conditions subsequent—-It is well settled that if the act required
does not necessarily precede the vesting of the estate, but may accompany or
follow it, and if the act may as well be done after as before the vesting of the
estate, or if, from the nature of the act to be performed and the time required
for its performance, it is evidently the intention of the parties that the estate
"3 Barnard v. Thurston, 86-343, 90+574.
See Holcombe v. Richards, 38-38, 35+714.
M Lee v. Fletcher, 46-49, 48+456; Gaston
v. Merriam, 33-271, 276, 22+614.

M Elliot v. Small, 35-396, 29+158; Win
ston v. Johnson, 42-398, 45+958; Carlson
v. Duluth etc. Ry., 38-305, 37+341.
W Babcock v. Latterner. 30-417, 15+689.
"7 Elliot v. Small, 35-396. 29+158; Carl
son v. Duluth etc. Ry., 38-305, 37+341;

Winston v. Johnson, 42-398, 401, 454-958.
98 Witt v. St. P. etc. Ry., 38-122, 128,
35+862.
9" Ambs v. Chi. etc. Ry., 44-266, 46+321.

1 Elliot v. Small, 35-396, 29+-158.
2 St. Paul U. D. Co. v. St. P. etc. Ry.. 35
320, 29+-140.
8Carlson v. Duluth etc. Ry.. 38-305, 37+

341; Bendikson v. G. N. Ry., 80-332, 83+
194. See Hedderly v. Johnson, 42-443, 44+
527;

Heinzman v. Winona etc. Ry., 75

253, 77+956.
4Winston v. Johnson, 42-398, 45+958.
5 Doescher v. Spratt, 61-326, 63+736;
Frybcrger v. Berven, 88-311, 92+1125;
Uhilds v. Rue, 84-323, 87+918.

6 N. P. Ry. v. Duncan, 87-91, 91+271.
1 Wilder v. De Cou, 26-10, 1+48.
B St. Anthony etc. Co. v. Minneapolis, 41

270, 43+56.
9 See Farrell v. Howard, 52-76, 53+S01.
10 Callan v. Hause, 92-270, 97+973.

11 St. Anthony etc. Co. v. Minneapolis. 41
270, 43+56.
12 Callan v. Hause, 91-270, 97+973.

588

DEEDS‘

shall vest and the grantee perform the act after taking possession, then the
condition is subsequent." Conditions subsequent are not favored. A deed
will not be construed to create a condition subsequent if it is susceptible of any
other reasonable construction.“ If parties intend to create a condition subse
quent, the breach of which will result in a forfeiture, they must use language
which clearly expresses such intention.“ It is often said that conditions subse
quent are to be strictly construed and taken most strongly against the grantor.16
This rule applies more particularly in interpreting the contract, and in ascer
taining whether the proper construction of the language thereof creates a condi
tion subsequent or a mere covenant. When the intent of the parties is clear,
their rights and liabilities in respect to such conditions are determined and
enforced precisely as in other contracts." It has been said that a court of
equity will not lend its aid to divest an estate for the breach of a condition
subsequent." A condition subsequent may be created without an express provi
the estate continues in the grantee until defeated by actual entry, .or by some
act equivalent to entry at common law, made for the purpose of claiming a for
feiture by some one having a right to terminate the estate.20 The common-law
sion for re-entry.“’ A deed upon condition subsequent conveys the fee, with
all its qualities of transmission. Notwithstanding a breach of the condition
ceremony of re-entry is unnecessary.21 Cases are cited below holding various
conditions either subsequent 22 or the reverse.28
2676. Restrictions on use of property—Cases are cited below involving the
construction of conditions restricting the use of the property conveyed."
2677. Conditions for support of grantor during 1ife—A parent, who con
veys realty to a child in consideration of the child’s agreement to support and
maintain the parent during the remainder of his life, whether the agreement of
support constitutes a condition subsequent or not, may for a breach of the agree
ment, in a proper action, have the deed or conveyance canceled or set aside, or

the amount due under the agreement made a charge or lien against the land, or
such other relief as the equities between the parties, as shown by the evidence.
may justify.“
W Chute v. Washburn, 44-312, 46+-555.
14Farnham v. Thompson, 34-330, 26+-9;
Chute v.
Washburn, 44-312, 46+555;

Doescher v. Spratt, 61-326, 63+736; Bruer
v. Bruer, 109-260, 123+813.

15 Mpls. '1‘. M. Co. v. Hanson, 101-260,
112+217.
1° McCue v. Barrett, 99-352, 109+594;
Chute v. Washburn, 44-312, 46+555.

1'' Hamel v. Mpls. etc. Ry., 97-334, 107+
139; Mpl. T. M. Co. v. Hanson, 101-260,
112+217
18 Chute v. Washburn, 44-312, 46+555. .
W Johnson v. Paulson, 103-158, 114+739.
20 Little Falls etc. Co. v. Mahan, 69-253,
72+69; Mpls. etc. Ry. v. Duluth etc. Ry.,
45-104, 47+-164.

21 Sioux City etc. By. v. Singer, 49-301,
51+905.

22 Chute v. Washburn, 44-312, 46-555;
Mpls. etc. Ry. v. Duluth etc. Ry., 45-104,
47+-164; Sioux City etc. Ry. v. Singer, 49
301, 51+905; Little Falls etc. Co. v. Mahan,
69-253, 72+69; Hamel v. Mpls. etc. Ry.,
97-334, 107+139; McCue v. Barrett, 99
352, 109+594; Mpls. T. M. Co. v. Hanson,

101-260, 112+217;
103-158, 114+739.

Johnson v.

Paulson,

23 Farnham v. Thompson, 34-330, 26+9;

Soukup v. Topka, 54-66, 55+82-1; Doescher
v. Spratt, 61-326, 63+-736. See Hone v.
Woodruﬁ‘, 1-418(303); Mpls. etc. Ry. v.
Duluth etc. Ry., 45-104, 47+-464.
24 Farnham v. Thompson, 34-330, 26+9
(a. conveyance of land “for the purpose of
erecting a church thereon only”); Chute
v. Washburn, 42312, 46+555 (use of land
for railway terminal purposes); Sioux City
etc. Ry. v. Singer, 49-301, 51+905 (condi
tion against sale of intoxicating liquors on
premises); Rowe v. Minneapolis, 49-148,
51+907 (“for the purpose of erecting the
district schoolhouse upon, and for holding
the school of said district in, and, when
abandoned for such purpose, to revert
back" to the grantors); Soukup v. Topka,
54-66, 554-824 (“for a road to and from
said premises ﬁrst above described”):
Little Falls etc. Co. v. Mahan, 69-253, 72+
69 (condition for use of land for manu
facturing plant); Hamel v. Mpls. etc. Ry.,
97-334, ]07+139 (condition that land should

be used for a railway station).
2“ Doescher v. Spratt, 61-326, 63+736;
C‘-hilds v. Rue, 84-323. 87+9l8; Mpls. '1‘. M.
Co. v. Hanson, 101-260, 112+217; Johnson

‘W.
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2678. Nominal—By statute a merely nominal condition, without substantial
beneﬁt to the party to whom or in whose favor it is to be performed, may be
disregarded.20
2679. Wavier of forfeiture--A forfeiture for a breach of a condition subse
quent may be waived by acts as well as by express agreement, and once waived
the grantor can never take advantage of it; but mere silence of the grantor after
the breach is not suﬁicient to constitute a waiver of forfeiture.

A waiver, how

ever, may result from the failure of the grantor for an unreasonable time to act
after knowledge of the breach, or where he consents to the breach."
CONSTRUCTION AND El"FECT

2680. Grant of uses and dominion—Land passes-—A grant of the uses of
and dominion over land carries the land itself.‘-‘8
2681. Implied grants-—A grant carries with it by implication everything
essential to the beneﬁcial enjoyment of the thing granted.29
2682. Conveyance of buildings—lt a deed conveys a building, without rc
ferring to the land on which it stands, the land will pass.“
2683. Quantity of land conveyed—No boundaries—A warranty deed of a
deﬁnite quantity of land (no boundaries or monuments being given) on a desig
nated side of a larger tract, which is duly described, conveys and warrants the
full quantity named.31
2684. Contract of parties—Notice of terms-—A deed is the contract be
tween the grantor and the grantee, though the grantee does not sign it. Ifa
grantee accepts a deed without reading it, and there is no fraud on the part of
the grantor or mutual mistake as to its terms, he is bound by it.82
2685. Partial invalidity—The provisions of a deed have been held to be in
dependent so that one was valid though the other was invalid."
2686. Construction—'l‘he general principles of construction ‘“ are stated
elsewhere.“ Uncertainty in a deed is to be resolved in favor of the grantee."
Clauses are to be given effect though not in their technically proper place." A
deed and another instrument may be so connected as to be construed together."
A deed should not be so construed as to render the grant nugatory.80 Where a
v. Paulson, 103-158, 1144-739; Ebert v.

34 See Lawton v. Joesting, 96-163, 104+

Gildemeister, 106-83, 118+155; Bruer v.
Brner, 109-260, 123+813. See Pinger v.

830; Witt v. St. P. etc. Ry., as-122, 35+

Pinger,

40-417,

42+289;

Somerdorf

v.

Schliep, 43-150, 44+1084; Peters v. Tunell,
43-473, 45+867; Note, 130 Am. St. Rep.
1039.
26 R. L. 1905 § 3234; Sioux City etc. By.
v. Singer, 49-301, 51+905. See Morse v.
Blood, 68-442, 444, 71+682.

2" McCne v. Barrett, 99-352, 109+594.
'-'8 Soukup v. Topka, 54-66, 55-+824.
2° St. Anthony etc. Co. v. Minneapolis, 41
270, 274, 43-+56; Gravel v. Little Falls I.

& N. Co., 74-416, 423, 77+217; Swedish
etc. Bank v. Conn. etc. Co., 83-377, 382,
864420; Pine Tree L. Co. v. McKinley, 83
419, 86+414. See Rasicot v. Little Falls

1. & N. Co., 65-543, 546, 68+212.
8° McDonald v. Mpls. L. Co., 28-262, 9+
765.

-‘ll Larson v. Goettl, 103-272, 114+840.
82 Parsons v. Lane, 97-98, 117, 106+-485;
Blinn v. Chessman, 49-140, 145, 51-+666.
88 Sabledowsky v. Arbuckle, 50-475, 52+
920.

862; Grueber v. Lindenmeier, 42-99, 43+
964; Cannon v. Emmans, 44-294, 46+-856;
Flaten v. Moorhead, 51-518, 53+807; Cogan
v. Cook, 22-137; Austrian v. Davidson, 21
117; Bass v. Veltum, 28-512, 11+65; Basi
cot v. Little Falls I. & N. Co., 65-543, 68+
212; Thompson v. Baxter, 107-122, 119+
797.
35 See §§ 1816-1841.

86 Witt v. St. P. etc. Ry., 38-122, 127, 35+
862; Austrian v. Davidson, 21-117; El
liot v. Small, 35-396, 29+158; Winston v.
Johnson, 42-398, 401, 45+958; Hedderly v.
Johnson, 42-443, 44+527; Colter v. Mann,
18-96(79) ; Thompson v. Germania etc. 00..
97-89, 106+102; Eastman v. St. Anthony
Falls etc. Co., 43-60, 44-+882; Rasicot v.

Izittle Falls 1. & N. Co., 65-543, 68+2l2;
White v. Jefferson, 124-+373.
31 Flaten v. Moorhead, 51-518, 531807;
Scoﬁeld v. Quinn, 54-9, 55+745.

B8 Scoﬁeld v. Quinn, 54-9, 55+745.
39 St. Anthony etc. Co. v. Minneapolis, 41

270, 43+56.
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deed conveys land, and as appurtenant thereto certain enumerated rights,
privileges, and easements, but further provides that no rights, privileges, ease
ments, or appurtenances shall pass by intendment or implication, the restrictive
clause must be construed as merely excluding a grant by implication or intend
ment of any principal easements in grantor’s land, but as not excluding those
ancillary or secondary easements or rights which are necessary to the enjoyment

of the rights or easements expressly granted. While a reservation in a deed in
favor of the grantor is to be construed more strictly than a grant, yet such a
reservation will include the use of such means as are indispensably necessary to
the exercise of the right reserved.‘0

2687. Time of execution—Re1ation—All the several parts and ceremonies
to complete a conveyance are to be taken together as one act and operate from

the substantial part by relation.H
2688. Passing of interest—Delivery—Contingency—If by the terms of a
deed the right or interest passes upon its delivery, subject to a contingency over
which the grantor has no control, it is irrevocable. even if the enjoyment of the

thing granted be postponed until his deatl1.u
2689. When takes eﬁect—A deed generally takes eﬂect at the time of its
delivery.“ The time at which a deed was to take etlcct has been held a question
for the jury.H
2690. Entry unnecessary—A deed passes the grantor-’s scizin without any
actual entry by the grantee.“
2691. Collateral personal agreements—The ctlect of a deed to pass the
title has been held not affected by the breach of a personal obligation of the
grantee, which was the consideration for the deed.m

2692. Grantor to make known incumbrances—By statute it is the duty
of the grantor to make known to the grantee. by an exception in the deed or
otherwise, any incurnbrances on the land.H The statute does not apply to a
deed which passes no title or interest.48
2693. Particular deeds construed as to estate conveyed—-A deed has been
construed to grant a mere easement of a right of way for an alley, and not an
estate in the land ; ‘" to grant a life cstate;°° to grant the fee; "1 to grant a
right for a public park, and not the fee ; "2 to grant an interest in land and not
merely a license to cut timber thereon ; ‘S to grant certain boomage rights.“
QUITCLA lM DEEDS

2694. Nature—A quitclaim deed is a form of conveyance in the nature of a
release, with words of grant as well as release. It is the mode of conveyance
usually adopted when the grantor does not wish to be responsible for the title."-"
2695. Force and eﬁect—l.'ndcr the present statute a quitclaim deed is suiti
eient to pass all the estate which the grantor could convey by a deed of bargain
40 St. Anthony etc. Co. v. Minneapolis, 41-

270. 43+-56.
41 Musser v. McRae, 44-343, 347, 46+673;
Rogers v. Clark, 104-198, 222, 116+739.

42 Thomas v. Williams, 105-88, 117+155.
43 Swedish etc. Bank v. Ger-mania Bank.

76-409, 794-399. See Cummings v. Newell,
86-130, 90+311 and § 2662.
44 Kammrath v. Kidd, 89-380, 95+213.
45 Smith v. Dennett, 15—81(59, 65).

M Peters v. Tunell, 43-473, 45+867.
47 R. L. 1905 § 3344; Sandwich Mfg. Co.

v. Zellmer, 48-408, 419, 51+379.

*8 Mc.\*aughton v. Carleton College, 28

285. 9+805.
W Sanborn v. Minneapolis, 35-314, 29+
126.
60 Grueber v. Lindenmeier, 42-99, 43+964.
51 Hope v. Stone, 10-141(114); Soukup

v. Topka, 54-66. 55+824.
-'-2 Flaten v. Moorhead, 51-518, 53+807.

53 Bolland v. O’Neal, 81-15, 83+471.
M Rasicot v. Little Falls 1. & N. Co., 65

543. 68+212.
M Brame v. Towne, 56-126, 57+454.
Note, 105 Am. St. Rep. 854.
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and sale.“ Prior to Laws 1875 c. 51 its force was more restricted.“ It is now
on the same footing as other deeds within the recording act.‘58 It passes such
rights and interests as the grantor possesses at the time, but he does not affirm
that he is possessed of any title whatsoever. Such a deed is in legal effect a re
fusal to ﬁx the extent of the interest held by the grantor and the grantee takes
accordingly.“9 If a deed of bargain and sale, or quitclaim, on its face bears
evidence that the grantors intended to convey, and the grantees expected to be
invested with, a particular estate, the legal operation and effect of the instru

ment will be as binding upon the grantor and those claiming under him as if
a formal covenant to that effect had been inserted.” It gives color of title
within the occupying c1aimant’s act.M A quitclaim deed has been held to re
lease a contract to convey and causes of action thereon; ‘*2 to release a mort
gage; ‘‘'°' to pass the interest of a purchaser at a foreclosure sale; ‘“ to pass the
statutory interest of a wife; “"' to operate as an assignment of the statutory in
terest of a wife; ““ to pass the fee, a prior deed between the same parties being
void for failure to describe the land.61
2696. Risks of title on grantee-—Purchase price—The risks of title are on
the grantee and he cannot recover back the purchase price if the title fails,“8 or
refuse to pay the purchase price, in the absence of fraud, or mistake.“
2697. Subsequently acquired title—A quitclaim deed does not ordinarily
pass a subsequently acquired title.70 But if it clearly appears on the face of
the deed that the grantor intended to convey, and the grantee expected to be in
vested with a particular estate, the legal operation and effect of the instrument
will be as binding upon the grantor and those claiming under him as if a formal

covenant to that effect had been inserted.71
DE
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FACTO ADMINISTRATORS—See Executors and Administrators,
FACTO CORPORAT'IONS—-See Corporations, 1981, 2092.
FACTO COUNTIES—See Counties, 2245, 2253.
FACTO COURTS—-See Courts, 2344.

DE FACTO ]UDGES—See Judges, 4955.
DE FACTO JUSTICES OF THE PEACE—-See Justices of the Peace.
5262.
DE FACTO OFFICE—See Public Oﬂicers, 8014.
W R. L. 1905 § 3340; Camp v. Smith, 2155(131, 145); Wheeler v. Merriman, 30372, 378, 15+665; Strong v. Lynn, 38-315,

6'-' Wood v. Rusher, 42-389, 444-127.
'18 Gille v. Hunt, 35-357, 29+2; Benson v.
Markoe, 41-112, 42+787. See Benson v.

37+448; Mueller v. Jackson, 39-431, 40+

Markoe, 37-30, 33+38.

565; Caughie v. Brown, 88-469, 473, 93+
656.
51 Martin v. Brown, 4—282(201); Hope v.
Stone, 10-141(114); Everest v. Ferris, 1626(14) ; Marshall v. Roberts, 18-405(365);
Gesner v. Burdcll, 18-497(444); Johnson

64 Tuttle v. Boshart, 88-284, 92+ll17;
Martin v. Fridley, 23-13.
6-5 Dobberstein v. Murphy, 44-526, 47+171.
Ortman v. Chute, 57-452, 59+533.
66 Dobberstein v. Murphy, 64-127, 66-+204.
"1 McKusick v. Washington County, 16

v. Robinson, 20—189(169).

151(135).

See Cogan v.

Cook, 22-137, 143.
58 See § 8302.
5" Caughie v. Brown, 88-469, 473, 93+
656.

68 Bemis v. Bridgman, 42-496, 44+793.
69 Hulett v. Hamilton, 60-21, 61+672;
Washington etc. Co. v. Marshall, 56-250,

Sec Bremis v. Bridgman, 42-490, 44+

57+-658; Mitchell v. Chisholm, 57-148, 153,

793.
60 Bradley E. Co. v. Bradley, 97-161, 106+
110.
81 Northern Invest. Co. v. Bargqu-ist, 93106, 100+636; Wheeler v. Merriman, 30372, 15+665.

58+873; Maxﬁeld v. Bierbauer, 8-413(367,
375).
7° Swedish etc. Bank v. Germania Bank,
76-409, 79+399.
11 Bradley E. Co. v. Bradley, 97-161, 106+
110.
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DE FACTO OFFICERS-—See Corporations, 2111; Counties, 2314; Elec
tions, 2916; Public Officers, 8012 ; Sheriffs and Constables, 8736; Towns, 9662.

DE FACTO ROAD—See Roads, 8442.
DE FACTO SCHOOL DISTRICTS—See Schools and School Districts.
8665.
DE FACTO STATE GOVERNMENT—See State, 8825.
DE FACTO VILLAGES—Sce Municipal Corporations, 6528.
DEFAULT—Sec note 72.
DEFAULT JUDGMENTS—See Judgments, 4989-5035, 5181.
DEFEASANCE—A condition relating to a deed or other instrument, on
performance of which the instrument is to be defeated or rendered void; 0. col
lateral deed, made at the same time with a conveyance, containing conditions on
the performance of which the estate created may be defeated."
DEFECT—See note 74.
DEFECT OF PARTIES—See Parties, 7323.
DEGREE OF PROOF—See Evidence, 3473.

DELEGATE-See note 75.
DELEGATION OF JUDICIAL POWER—See Constitutional Law.
1590.
DELEGATION OF LEGISLATIVE POWER—See Constitutional
Law, 1597-1599.
DELIBERATE—Sec note 76.
DELIVERY-See note 77.
DE MINIMIS NON CURAT LEX—See Appeal and Error, 417; New
Trial, 7074; Taxation, 9175, 9424.
DEMISE—Sce Landlord and Tenant, 5383.

DEMONSTRATIVE EVIDENCE—See Evidence, 3255.
DEMONSTRATIVE LEGACY—See Wills, 10276.
DEMURRAGE—See Carriers, 1339a; Shipping, 8763.

DEMURRER—See Indictment, 4415; Judgments, 5183; Pleading, 7539.
DEMURRER TO EVIDENCE—See Dismissal, 2740.
DENSE—Scc note 78.
DENTISTRY—Sce Physicans and Surgeons, 7486.
15é)__EPARTMENTS OF GOVERNMENT—See Constitutional Law.
1.
DEPARTURE—Scc Pleading. 7627.
12 Mason v. Aldrich, 36-283, 30+884.
Motions and Orders, 6501.
'18 Century Diet.

See

See Butman v. James,

34-547, 27+66.
H Pye v. Mankato, 38-536, 38+621.
"5 Manston v. McIntosh, 58-525, 528, 60+
672.

16 Zearfoss v. Switchmen ‘s Union, 102
56, 65. 1124-1044.
11 Thompson

v.

Easton,

31-99,

16+542.

Sec Deeds, 2662.
18 St.- Paul v. Haugbro, 93-59, 62, 100+
470.

DEPOSITARIES
2698. In gencral—Depositarics of public funds under the statutes are quasi
public oﬁicers." The relation between a depositary and the municipality is
that of debtor and creditor. The money deposited does not remain the money
of the municipality but becomes the property of the depositary. The deposi
tary need not keep it in specie, but may lend or use it in any way desired.“
Laws 1873 c. 38, providing for depositaries of county funds, was constitu
tional.“
2699. Designation—A depositary cannot be duly designated before his bond
is given and approved. But he may be conditionally designated, the des1gna
tion to become operative when the bond is given and approved.“2 The sureties
on the bond of a de facto depositary cannot assert that he was not properly
designated.83
2700. Exemptionof public ofﬁcer—T1'easure1's are exempted from liabil
ity for the loss of public funds deposited with depositaries.“
2701. Bonds—In general—' ‘he bond required of depositaries by statute is
the exclusive security for deposits." It is not the contract between the muni
cipality and the depositary, but a security collateral to such contract. If it is
not sutﬁcient under the statute it may be enforceable as a common-law obliga
tion." The statute does not prescribe the conditions of the bonds of county
depositaries. The county board may prescribe such conditions as will effect the
purposes of the statute in providing for depositaries. The bond may be made
to cover interest on deposits,"7 but it is not invalid if it fails to do so.“ It has
been held to cover deposits represented by time certiﬁcates of deposit." That
a bond is made payable to the county board instead of the county does not in
validate it. It is not operative until it is approved.” A bond signed by the
cashier of a bank has been held the bond of the bank.01 Bonds of county de
positaries do not cover state funds.92 Private depositaries are sometimes re
quired to give bonds.93
2702. Liability of sureties—Sureties on the bond of a de facto depositary
(-annot assert that their principal was not properly designated,“ or that their
1" Hennepin County v. State Bank, 64
180. 66+143; St. Louis County v. Security
Bank. 75—174, 77+815.
3" Redwood County v. Citizens’ Bank, 67
236, 69+912; St. Louis County v. Am. L. &
'1‘. (,‘o., 67-112, 69+704.
"1 l-‘irst Nat. Bank v. Shepard, 22—196.
82 St. Louis County v. Am. L. & T. Co.,
67-112, 69+704; Id., 75-489, 78+113. See
Meeker County v. Butler, 25-363.
'13 Meeker County v. Butler, 25-363; Ren
ville County v. Gray, 61-242, 63+635; Hen

nepin County v. State Bank. 64-180, 66+
H3; St. Louis County v. Am. L. & T. Co.,

67-112, 69+704; Id., 75-489, 7s+113.
H R. L. 1905 §§ 51, 510. 651. 774; State
v. Bohleter, 83-479, 86+461 (statute since
changed); Ramsey County v. Elmund, 94

196, l02+719.
1" Vlissingen v. Clay County, 54-555, 56+
251.
80 St. Louis County
Bank. 09-42], 72+T0l.

_3s

v.

Manufacturers’

8'! Fillmore County v. Greenleaf, 80-242,
83+157.
8" Meeker County v. Butler, 25-363.
89 Board v. Irish Am. Bank, 68-470, 71+

674; St. Louis County v. Security Bank.
75—17-1, 77+8l5; St. Louis County v. Am.
L. & T. Co., 75-489, 78+]l3.
9° St. Louis County V. Am. L. & T. Co.,
67-112, 691-704.
91 St.

Louis

County

v.

Manufacturers '

Bank, 69-421, 72+701.
92 Swift (‘-ounty v. Knudson, 71-461, 74+
158.
93 See Nelson v. Armstrong, 93—-449, 101+
968, 102+207, 731 (bond of depositary of
funds of creamery association—considera

tion—-duration—-ﬁndings as to deposits and
amount due upon bankruptcy of depositary
sustained).
N Meeker County v. Butler, 25-363; Ren
ville County v. Gray, 61-242, 63+635; Hen
nepin County v. State Bank, 64-180, 66+
l43; St. Louis (‘ounty v. Am. L. & '1‘. Co.,
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bond was deposited in the wrong place.“ The general principles applicable to
suretyship,mi and oﬁicial bonds,97 are applicable here."8
2703. P1eading—Cases are cited below involving questions of pleading.”
2704. Evidence~—Admissibi1ity—A pass book kept by a depositary, con
taining its account with a county, has been hel(l admissible.1

DEPOSITIONS
2705. Who may be compelled to give his deposition-The statute pro
vides that “any witness may be subpoenaed and compelled to give his deposition,

at any place within twenty miles of his abode, in like manner and under the
same penalties as in the case of a witness in court.” 2 The adverse party may
be compelled to give his deposition,3 but it is an open question whether he may
be examined as if upon cross-examination.‘

2706. Use as evidence—Objections—'l‘he statute regulates the use of depo
sitions as evidence and objections thereto.ls A party offering a deposition taken
in this state in evidence must prove that a statutory cause existed for its being
taken and still exists.“ Objection to a deposition, upon the ground that the
necessity for taking the same is not shown to exist at the time it is offered on
the trial, should be made before the same is read in evidence; if not then made,

it is waived.7 A party is not bound to introduce a deposition which he has
caused to be taken.“ A deposition taken at the instance of one party and not
used by him may be introduced by the adverse party. The latter makes such
deposition his own, and as respects matters of substance the party at whose in
stance it was taken may raise objections to the interrogatories and answers as
if the deposition had been taken at the instance of the adverse party.“ Where
the party at whose instance a deposition is taken has used the answers to the
direct interrogatories, he may, if the adverse party declines to do so, read the
answers to the cross-interrogatories.10 A party offering evidence taken by
67-112, 694-704; Id., 75-489, 78+113.
95 Renville (‘ounty v. Gray, 61-242, 63+
635.
96 See §§ 9075-9113.
91 See §§ 8018-8027.
08 State v. Bobleter, 83-479, 86+461 (suc

cessive terms); Renville County v. Gray,
61-242, 63+635 (alteration of bond—
knowledge of altera.tion—estoppcl); Fill

more County v. Greenleaf, 80-242, 83+157

of county depositary held insuﬁcient in
failing to allege a designation of the de
positary before the approval of his bond
or the receipt of deposits thereafter); St.
Louis (‘ounty v. Manufacturers’ Bank, 69

421, 72+r01 (id.).
1St. Louis County v. Am. L. & T. Co.,
75-489, 7S+113.
2 R. L. 1905 § 4676.

3Hart v. Eastman, 7-74(50); Couch v.

(alteration of bond—release of sureties);

Steele, 63-504, 65+946.

St. Iiouis County v. Security Bank, 75-174,

4C0uch v. Steele, 63-504, 65+946. See
Leuthold v. Fairchild, 35-99, 27+503, 28+
218; Turnbull v. Crick, 63-91, 65+135.
-’» R. L. 1905 § 4677. See Utley v. Clem
cuts, 79-68, 81+739 (withdrawal of objec

77%-815 (insolvency of principal—-failure to

ﬁle claim—suretics not released) ; Redwood
County v. Citizens’ Bank, 67-236. 69+912

(successive

terms—-application

of

pay

ments); Cosgrove v. McKasy, 65-426, 68+
76 (payment by sureties—setoﬂ’ against

tions).
0 Atkinson v. Nash, 56-472, 58+39; Davi

note to insolvent principal—contribution—

son v. Sherburne, 57-355, 59-1-316; State v.

equitable setolf); State v. Farmers’ etc.
Bank, 66-301, 69+3 (deposit in treasurer’s
name instead of name of state—surcties
not released).

Elliott. 75-391, 77+-952.
T Scl1lag v. Gooding. 98-261, 108+11.
8 (‘hapman v. Dodd, 10—350(277).

99 Meeker County v. Butler, 25-363 (com
plaint on bond of county depositary sus
tained); St. Louis County v. Am. L. & '1‘.
Co., 67-112, 69+704

(complaint on bond

f>l.o\\-ry v. Harris, 12—255(166); In re
Smith. 34--436, 26+234; Byers v. Orens
stcin. 42-386, 4~Hl29.

1" l.ntvt'}' v. Harris. 12-255(166).
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deposition is not obliged to offer or to read the whole deposition. He may offer
and read parts, subject to the order of the court that the whole be read at the
same time.11 Where depositions were taken on a stipulation which waived all
objections except to the competency, relevancy, and materiality of the testi
mony, and the parties appeared, examined and cross-examined the witnesses
and took and had noted certain objections to the testimony, it was held that one
of the parties could not, on the trial, take other objections to other parts of the
testimony.12 A deposition taken at the instance of one of two intervencrs has
been held admissible in favor of the other.18 That an interrogatory and answer
in a deposition are excluded for any sutﬁcient reason is, as a general rule, no
ground for excluding the whole deposition.“ Where an answer in a deposition
is in part proper and in part inadmissible, a party objecting must limit his ob
jection to the part which is inadmissible.15

Answers to interrogatories must

be full, frank, explicit, and responsive, and if they are not their admission may
be objected to on the trial.16 It is held, for reasons that are manifest, that
when the evidence of a witness is presented to the court in the form of a depo
sition it must appear that the answers to the cross-interrogatories are fully and
fairly given, without the suppression of any fact material to the case. But to
determine in any case whether an answer is full and responsive, reference must
be had to the interrogatory. If that is general, the answer may be general. If
the answer is as full and minute as the interrogatory, naturally and fairly in
terpreted, calls for, it is sufficient.“1 Where, in answer to a cross-interrogatory,
as to the grounds of witness’ opinion given in answer to a direct interrogatory,

the witness merely refers to his answer to the direct interrogatory, in which he
states such grounds fully, it is suiiicient.18 At common law depositions could
not be received in evidence and can only be admitted by virtue of the statute or
of a stipulation when all the requirements of the same are complied with.
They are at best considered an unsatisfactory species of evidence, and courts
have uniformly scrutinized them closely and exercised caution in their admis
sion.19
2707. Necessity of use at time of tria1—-The statute provides that “no
deposition shall be used if it appears that the reason for taking it no longer ex
ists; but, if the party producing the deposition in such case shows suﬂicient
cause then existing for using the same, it may be admitted.” 2° A deposition
of a witness, since deceased, may be read though after it was taken, and on the
ﬁrst trial of the action, he was sworn and examined as a witness?‘1 Proof that

the cause for taking the deposition assigned in the certiﬁcate of the justice no
longer exists throws the burden of proof on the proponent to show that some
sufficient cause exists at the time of the trial for using the deposition.22

2708. Use in other actions and on new trials—Different parties—-Provi
sion is made by statute for the use of depositions in a subsequent action for the
same cause after the dismissal of the action in which they were taken."’3 The
11 Watson v. St. P. C. Ry., 76-358, 79+308.
12 Pioneer S. & L. Co. v. St. Paul etc. Co.,
68-170, 70+979.

13 Lougee v. Bray, 42-323, 44-+194.
14 Lowry v. Harris, 12-255(166); St. An
thony Falls, etc. Co. v. Eastman, 20-277

(249).
:5 Day v. Raguet, 14-273(203).
1° McMahon v. Davidson, 12-357(232);
Lowry v. Harris, 12-255(166); St. An
thony Falls etc. Co. v. Eastman, 20-277
(249); Stone v. Evans, 32-243, 20+149.

17 McMahon v. Davidson, 12-357(232).
18 St. Anthony Falls etc. Co. v. Eastman,
20-277(249).
W Walker v. Barron. 4—253(178); Chap
man v. D0111], 10-350(277); State v. El
liott, 75-391, 77+952.
2° R. L. 1905 § 4680.
21Lambcrton v. VVindom, 18-506(455).
2'1 Atkinson V. Nash, 56-472, 58+39.
2312. L. 1905

§ 4681.

See Gravelle v.

Mpls. etc. Ry., 16 Fed. 435.
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general rule is that the admissibility on the trial of a second action of a deposi
tion taken in a former one is made to turn upon the identity of the matters in
issue, and the opportunity of the party against whom the deposition is offered

to cross-examine the witness, rather than upon the perfect mutuality between
the parties.“ Depositions taken in a cause may be used on a new trial without
any order of court.“ The deposition of a witness since deceased may be used
on a second trial, though after it was taken, and on the ﬁrst trial, he was sworn

and examined as a witness." A deposition has been held admissible against an
intervener taken prior to his intervention, where he was given an opportunity
to take further testimony for the purpose of fully meeting the effect of the
deposition.27
2709. Taking under stipulation—It is provided by statute that “the parties
to any action or proceeding, by stipulation in writing, may agree upon any
other mode of taking depositions, either within or without the state, and, when

taken pursuant to such stipulation, they may be used upon a trial with like
force and effect in all respects as if taken upon notice or under commission.” *8
2710. Taking upon notice to adverse party—Provision is made by statute
for the taking of the deposition of a witness within the state, or without the
state and within any state or territory of the United States. upon a notice to
the adverse party.29 Originally the statute applied only to depositions to be
taken out of the state, but by Laws 1885 c. 53 it was made applicable within
the state and the amendment was held constitutional.$0
2711. Taking under a commission—Provision is made by statute for the
taking of the deposition of a witness without the state under a commission.“
The procedure is largely regulated by rules of court?’2 Neither party has a
right to be present or to have any one present for him, unless by consent, at the
execution of a commission to take testimony in another state.33 'l‘he testimony
of a party to the action may be taken under a commission.“ When a commis
sion names several commissioners the return must show that all were present.
or notiﬁed of the time and place of executing it.“ The certiﬁcate should state
directly that the witnesses were sworn before the commissioner, but this may

be inferred from the whole certiﬁcate." Where the same commissioner takes
several depositions under one commission it is unnecessary to attach a certiﬁ
cate to each deposition.37

When, in a commission to take testimony, an inter

rogatory is to be put if a previous question is answered in a particular way, and
the question is not answered in that way, the interrogatory ought not to be put.
and if put the answer ought not to be admittml.“ llulcs of court respecting
the taking and return of depositions must be followed,39 but a substantial com
24 Lougee v. Bray, 42-323, 44+194; Watson v. St. P. C. Ry., 76—358, 79+308; Alex

ander v. Edgerly, 92-263, 99 t896.

See

Chapman v. Dorhl, l0—350(2T7); Kosmerl

v. Mueller, 91-196, 97+660.
25 Chouteau v. Parker, 2—1l8(95).
21‘ Lamberton v. Windom, l8—5()6(455).

27 Kosmerl v. Mueller, 91-196, 97+660.
23 R. L. 1905 § 4671. See, for forms of
stipulations, Tyson v. Kane, 3—287(197);

Day v. Raguet, 14—2T3(203) ; Molm v. Bar
ton, 27—530, 8+765; In re Smith, 34-436,

264234; Pioneer S. & L. Co. v. St. Paul
etc. Co., 68-170. 70+979; Kosmerl v. Muel

ler, 91-196, 97+660.
'-'9 R. L. 1905 § 4666.

30 (‘arner v. Chi. etc. Ry., 43-375, 45+713;
Atkinson v. Nash, 56-472, 58+39.

31 R. L. 1905 § 4669.
82 Rules 26-28, District Court.
33 Claﬂin v. Lawler, 1-297(23l); Tyson
v. Kane, 3—287(197) ; Hart v. Eastman, 7

74(50).
34 Walker v. Barron, 4—253(]78).
35 Mair v. January, 4-—239(169).
3“ Cooper v. Stinson, 5*201(160).
87 Day v. Raguet, 14~273(203).

33 Selden v. Bank of Commerce, 3-166
(108).
B0 Mair v. January, 4—239(169); Beatty

v. Ambs, 11-331(234).
W Tyson v. Kane, 3—287(l97); Cooper v_
Stinson_ 5-201 (160).
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plianee is generally sufficient.‘0 The interrogatories and cross-interrogatories
can neither be added to or diminished at the time of taking the deposition.‘1
Where, upon the request of a party a cause is held open to permit application
for a commission to obtain the evidence of a witness in a foreign country, the
application should be 1nade within a reasonable time, and with proper diligence
thereafter.‘2
2712. Taking upon notice by a justice of the peace—Prior to the revision
of 1905 provision was made by statute for taking depositions upon a notice

served by a justice of the peace.“
2713. Taking de bene esse—Perpetuation of testimony—Statute-—Our
statutes provide for the taking of depositions to perpetuate the testimony of
witnesses.M They are intended to take the place of the old equitable bill in
perpetuam rei memoriam.

Its object was to preserve evidence, to assist courts,

and prevent future litigation, and especially to secure and preserve such testi
mony as might be in danger of being lost before the matter to Which it related
could be made the subject of judicial investigation. The origin of this practice,
it is said, has been tracedto the canon law, which, taking hold of men’s eon

sciences, extended its right to all cases in which it was important, in the inter
ests of justice, to register testimony which would otherwise be lost. It was nec
essary, however, in the proceedings by bill in equity, to show some reason and
necessity for perpetuating the testimony; as that the facts could not be investi
gated in a court of law, or that some impediment had been interposed to an
immediate trial of the suit, or that there was danger that the evidence of a
material witness might be lost by his absence or death. For these purposes, the
common law did not afford any or sufficient remedy, and hence litigants, or in
tended litigants, invoked the auxiliary jurisdiction of equity in perpetuating
the desired testimony as to some matters which would likely be necessary at
some future time, if litigation therein should be instituted. An application
under the statute in an election contest, has been held not to show any ground
for taking the deposition of a city clerk with reference to an election and the
ballot boxes therein.‘5
2714. Return of deposition—The statute prescribes the mode in which a
deposition shall be returned to the court.“ An irregular return has been held
by a trial court a ground for suppressing a deposition on the trial."
2715. Informa=1ities—Motion to suppress—Waiver—By virtue of statute
most defects or informalities in a deposition are waived, if objection is not made
by a motion to suppress before trial.“ Defects of a purely formal nature which
could not have misled or prejudiced the adverse party are not a ground for sup
pressing a deposition or for excluding it at the trial.‘0 The omission of the
oﬂicial seal to the certiﬁcate of authentication of a deposition taken before a
notary in another state is an “informality” merely under the ﬁrst part of the
section and not suﬁicieut to warrant the rejection of the deposition on the trial,

though no notice of the return was served.“0 The effect of a failure to give no
tice of the return of a deposition is not to render it inadmissible but simply to
leave the adverse party at liberty to make at the trial any objections that he
41 Walker v. Barron, ~l—253(178).

42 Coombs v. Bodkin, 81-245, 83+986.
43 G. S. 1894 §§ 5669-5678; Atkinson v.

Nash, 56—472. 58+39.
“ R. L. 1905 §§ 4685-4696.
45 State v. Eliott, 75-391, 77+952.
46 R. L. 1905 § 4674.
47 Qualy v. Johnson, 80-408. 83+393.

48 R. L. 1905 § 4678.

49 Molm v. Barton, 27-530, 8+765; Osgood
v. Sutherland, 36-243, 31+211;

Smith V.

Groneweg, 40-178, 41+939; Beckett v. Grid
Iey, 67-37, 69+622; Rock Island P. C. v.
Schoening, 104-163, l16+356.
50 Rachac v. Spencer, 49-235, 51-+920. Soc
Everett v. Boyington. 29-264, 13+-15.
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could have made on a motion to suppress.In Where the time elapsing between
notice of the ﬁling of a deposition and the trial is less than ten days so that
the adverse party has not the statutory time within which to move to suppress
before the trial the effect is not to render the deposition inadmissible, but to
leave the adverse party in the same position as if no notice had been given;
that is to say, he may make at the trial all objections that he could have made
upon a motion to suppress.52 The following objections must be made by a mo
tion to suppress, if an opportunity was given and cannot be raised on the trial :
that the depositions contain the testimony of witnesses not named in the no
tice ; " that the name of a witness was not properly given in the notice; “ that
the notice was not signed by- the ﬁrm name of the attorneys appearing for the
party taking the depositions; “ that the deposition was written out in the third
person; " that a notice did not state the residence of the witness or grounds for
taking the deposition; that the certiﬁcate of the notary did not state that the
testimony of the witness, which was taken down by a stenographer, was read over
to the witness after being transcribed ; and that the pages of the testimony were
not properly signed by the witness.“ Where a party is represented at the tak
ing of a deposition and cross-examines the witness without any objection to the
manner of taking the deposition he waives the objection that it was taken in a
narrative form.“ An objection that a deposition was taken without due notice
may be raised for the ﬁrst time on the trial." Where depositions are taken
upon notice of the party and the parties attend and take part in the examina
tion of the witnesses, and there is no suggestion that the depositions are not full
and complete and returned in the same condition in which they were taken, the
omission of the witnesses to sign or mark each separate sheet containing the
evidence may be treated as an irregularity merely, and the decision of the trial
judge, who had an opportunity to inspect the original record, refusing to sup
press the deposition, will not ordinarily be disturbed by the supreme court.‘0

DEPOSlTS IN COURT
2716. Necessity of rule or order of court—In order to constitute a pay
ment into court at common law, the payment must be made under a rule or

order of the court to that effect, the reason for this being that a payment made
under such rule is a judicial admission by the party making the payment of the
facts implied by the payment in favor of his adversary. In the absence of such
rule, it is no such admission.‘“ A mere deposit with the clerk of court without
any order of court or statutory authority is not a deposit in court and does not
place the money in custodia legis.“
2717. Under statute-Conﬂicting claims-—It is provided by statute that
“when money or other personal property in the possession of any person, as
bailee or otherwise, is claimed adversely by two or more other persons, and the
51Tancre v. Reynolds, 35-476, 29+171;
Osgood

v.

Sutherland,

36-243,

31+211;

Smith v. Groneweg, 40-178, 41+939.
51’ Tancre v. Reynolds, 35-476, 29+171.

53 Thompson v. St. P. C. Ry., 45-13, 47+
259.

54 Waldron v. St. Paul, 33-87, 22+4.
W Osgood v. Sutherland, 36-243, 31+211.
M Hahn v. Bettingen, 81-91, 83+467.

57 Rock Island P. C. v. Schoening, 104
163,116+356.

-'-8 Paterson v. (_‘-hi. etc. Ry., 95-57, 103+
621.

5" Bergenthal v. Security S. Bank. 98-414,
l08+301.

1‘-0 Smith v. Groneweg, 40-178, 41+939.
or Davidson v. Lamprey, 16-445(402).
"'2 Marine Nat. Bank v. Whiteman P.
Mills. 49-133, 514-665.
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right thereto as between such claimants is in doubt, the person so in possession,

though no action be commenced against him by any of the claimants, may place
the property in the custody of the court.” ” The statute applies to a bailee
or custodian who makes no personal claim to the money or property. The re
lief provided is analogous to that granted by courts of equity at common law by
the proceeding known as interpleader, and the rules and principles of law ap
plicable thereto govern and control the statutory proceeding.‘H
DEPOTS—See Carriers, 1205.
DEPUTY—See Public Oﬁiccrs, 7991.

DESCENT AND DISTRIBUTION
Cross-References
See Conﬂict of Laws, 1555; Executors and Administrators; Homestead, 4220.
IN GENERAL

2718. Deﬁnitio-n—Descent is the devolution of the realty of an intestate to
his heirs. Distribution is the devolution of the personalty of an intestate to his
heirs.“

2719. Statutory—The descent and distribution of the property of a de
cedent is a matter within the exclusive control of the legislature, which may
give or withhold the right to inherit as it sees ﬁt.“
2720. Presumption of intestacy—'I‘he presumption is that a person died
intestate.M
2721. Heirs tenants in common—The heirs of an intestate take as tenants
in common.“
2722. When title passes-'1‘he title to the realty of a decedent passes im
mediately upon his death to the heirs or devisees, subject to the claims of ad
ministration. The heirs or devisees have the right to the immediate possession,
but the representative may take possession under the statute, if it is necessary
to sell the property to satisfy the claims of creditors or the expenses of adminis
tration. The property is a secondary fund for that purpose.69 The title to
the personalty of a decedent passes to his personal representative when ap
pointed, and constitutes the primary fund for the payment of the claims of
administration.70 The title to the personalty of an intestate passes immedi
ately upon his death to his heirs, but if an administrator is appointed he be
comes at once invested with the title."
63 R. L. 1905 § 4139.
64 Austin v. March, 86-232, 90+384.
6‘ State v. Willrich, 72-165, 75+123.
M Strceter v. Wilkinson, 24-288, 291;
Wellner v. Eckstein, 105-444, 448, 117+

49-412, 418, 52+36; Scott v. Wells, 55
274, 277, 564-828; Byrnes v. Sexton, 62-135,
138, 64+155; Fleming v. McCutcheon, 85

152, 156, 88+433; Kern v. Cooper, 91-121,
97+648; Jenkins v. Jenkins, 92-310, 100+-7;
830. See cases under § 4280.
Lightbody v. Lamrners, 98-203, 204, 108'
' 846; Hanson v. Nygaard, 105-30, 38, 117+
6'! Sherin v. Larson, 28-523, 525, 11+70.
235; Wellner \'. Eckstein, 105-444, 470.
"5 Id.
117+830; Kolars v. Brown, 108-60, 121+
09 Paine v. First Div. etc. Ry., 14-65(49) ;
State v. Probate Ct., 25-22, 25; Greenwood
229.
v. Murray, 26-259, 261, 2+945; Noon v.
1° State v. Probate Ct., 25-22, 25; Green
wood v. Murray, 26-259, 261, 2+945; Well
Finnegan, 29-418, 420. 13+197; Farnham
v. Thompson, 34-330, 336, 26+9; Sloggy v.
ner v. Eckstein, 105-444, 470, 117+830.
‘'1 Granger v. Harriman, 89-303, 94+869:
Dilworth, 38-179, 183, 36+-451; Hill v.
Kern v. Cooper, 91-121, 123, 9'/+648. See
Townley, 45-167, 47+653; Sparrow v. Pond,

600

DESCENT AND DISTRIBUTION

2723. Contract—The statutes of descent and distribution may be super
scded by contract.72
2724. Inheritance by murdcrer—Whether a murderer may inherit from
his victim under the statute in an open question in this state.73
2725. Determination of descent without administration—Provision is
made by statute for a proceeding to determine the descent of property where no
administration has been had for ﬁve years after the death of the intestate, or

property has been omitted in a ﬁnal decree of distribution in administration."
It has been held that this statute is constitutional; that it is to be liberally con
strued ; that it operates retroactively; that the decree provided for is conclusive
on all parties interested; "' that the probate court of any county wherein lies
any part of the lands of a decedent in which a proper petition is ﬁrst ﬁled for a
decree of distribution has jurisdiction to determine the descent of all lands of
the decedent in this state and decree distribution thereof, though a part of them
may lie in other counties; and that it is unnecessary that the land should be de
scribed in the order ﬁxing the time and place of hearing the petition.',6 Laws
1885 c. 50, merely established a rule of evidence by which a “decree of heirship"
was made prima facie evidence of certain facts, and cast the burden of disprov
ing them upon the adverse party. After the repeal of that statute by the Pro
bate Code, such “decrees” ceased to have any probative force whatever, and,

even though admitted without objection, proved nothing.""
DESCENT OF REALTY OTHER THAN HOMESTEAD

2726. To surviving spouse-—A surviving spouse is entitled to an undivided
one-third of all lands other than a homestead of which the decedent at any time
during coverture was seized, to the disposition whereof, by will or otherwise,

-_._>

such survivor did not consent in writing, except such as have been appropriated
_,_.~_ _ I

to the payment of decedent’s debts by either execution or judicial sale, by gen
eral assignment for the beneﬁt of creditors, or by insolvency or bankruptcy pro
v-eedings, and subject to all judgment liens." If there are no surviving chil
dren, or issue of deceased children, a surviving spouse takes the entire estate,"

unless there is a will, in which event, a surviving spouse, electing to take under
the statute, is entitled to only one-third.so The interest of a surviving spouse
under the statute is not the same thing as common-law dower or curtesy.“
Our cases show that nothing but confusion and error result from construing the
statute with reference to the rules relating to dower and curtesy. Some of our
cases very inappropriately speak of the estate of a widow as a mere enlargement
of dower, or otherwise assimilate it to dower.82 It vests immediately upon the
Vail v. Anderson, 61-552, 64+-17; Cooper v.
Hayward, 71-374. 74+l52; Wheeler v. Ben
ton, 71-456, 74+154.
7'1 Appleby v. Appleby, 100-408, 419, 111+
305.

T3 1Vellncr v. Eckstein, 105-444, 117+830.
H R. L. 1905 §§ 3654-3657.
"5 Fitzpatrick v. Simonson, 86-140, 90+

378.
7° Chadbournc v. Alden, 98-118, 107+1-48.
T7 Irwin v. Pierro, 44-490, 47+l54.

T8 R. L. 1905 § 3648; Laws 1907 c. 36.
See, for the history of legislation on the
subject in this state, Dcsnoycr v. Jordan,
27-295, 298. 7+1-10; Wnshburn v. Van

Stcenwyk, 32-336, 20~I;;’4_; in re Gotzian,

34-159, 24+920; Morrison v. Rice, 35-436,

29+-168; Roach v. Dion, 39-449, 40-+512;
Lindley v. Groﬂ’, 42-346, 44+196; Griswold
v. McGee, 102-114, 126, 112+1020.
"1 R. L. 1905 § 3648(2); Laws 1907 c. 36
§ 1(2).
30 Kelly v. Slack, 93-489, 101+-797.
81 Scott v. \Vells, 55-274, 56+828; Mer
rill v. Security T. Co., 71-61. 73+640; John
son v. Minn. L. &. T. Co., 75-4, 77+-121.
82111 re Gotzian, 34-159, 24+920; In re
Rausch, 35-291, 28+920; Dayton v. Corser,

51-406, 53+717; Holmes v. Holmes, 54-352,
56+-16; Griswold v. Mc.(‘-cc, 102-114. 128.
ll2+1020; Strommc \'. Ricck, 107-177, 119+
948.
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death of the decedent." It is a freehold estate 8‘-—an estate in fee simple.“
It is liable for the debts of the decedent,“ but this liability is enforceable only
in administration."1 It is cut oif by an execution sale prior to the death of the
decedent." It may possibly be lost by fraud, or by the murder of the dece
dent.” The election of a spouse to take under a will rather than under the
statute is considered elsewhere.“0 So is the inchoate interest which one spouse
has in the reality of another by virtue of this statute. while both are living.91
2727. Assent in writing to other disposition—The signature of the wife
as a witness to an executory contract by the husband for the sale of his realty,
she being in no way referred to in the body of the contract as a party thereto.

does not constitute on her part a written consent to the sale within the meaning
of R. L. 1905 § 3648.02
2728. To father and mother-—If an intestate leaves no issue or spouse, his
estate descends to his father and mother in equal shares, or, if but one survives,

then to such survivor.98 Prior to the revision of 1905 the father took the en
tire estate to the exclusion of the mother.‘H
2729. To next of kin—Nephews and nieces—The conditions under which
an estate descends to next of kin and the order of its descent among them is

prescribed by statute.” Next of kin in equal degree take per capita; in un
<-qual degree per stirpes. Where the next of kin were six nephews and nieces,
two of them being children of one deceased brother and four of them of another

deceased brother, it was held that they all took equal shares.“
2730. Death of minor child—Descent to brothers and sisters—If any

person dies leaving several children, or leaving one child and the issue of one
or more other children, and such surviving child dies under age and not having
been married, all the estate that came to the deceased child by inheritance from

such deceased parent descends in equal share to the other children of the san1e
parent, and to the issue of any such other children, who have died, by right of
representation.

If, at the death of such child, who dies under age and not hav

ing been married, all the other children of his said parent being also dead, and
any of them having left issue, the estate that came to such child by inheritance
from his said parent descends to all the issue of the other children of the same

parent. according to the right of representation.”
DISTRIBUTION OF PER/SONALTY

2731. Wearing apparel—Furniture, etc.—The statute provides that “the
widow shall be allowed the wearing apparel of her deceased husband, his house
hold furniture not exceeding ﬁve hundred dollars in value, and other personal
property not exceeding the same amount, both to be selected by her;'and she
shall receive such allowances when she takes the provisions made for her by her
83 Scott v. Wells, 55-274, 277, 56+828;
Byrnes V. Sexton, 62-135, 138, 641-155.
34 Griswold V. McGee, 102-114, 127, 112+

0° See § 10301.

58 See § 4280.

91 See § 4279.
"2 Stromme v. Rieck, 107-177, 119+948.
"8 R. L. 1905 § 3648(3).
94 Fox v. Hicks, 81—197, 206, 83-#538.
W R. L. 1905 § 3648(5); Laws 1907 c. 36
§ 1(5); Yates v. Shem, 84-161, 86+1004;
Hemenway v. Draper, 91-235, 97+874. See,
under a former statute, Lindley v. Groif,
42-346, 44+196.
M Staubitz v. Lambert, 71-11, 73+511.
W Laws 1907 c. 36 § 1(6, 7). See, under
former statute, St. Paul G. Co. v. Kenny,

5*‘ Wellner v. Eckstein, 105--H4, 117+S30.

97-150, l06+344.

1020.
*5 Hamilton v. Detroit, 85-83, 89, 88+4l9.
M Scott v. Wells, 55-274, 56+828; Lake

Phalen L. & I. Co. v. Lindeke, 66-209, 68+
974; Merrill v. Security T. Co., 71-61, 73+
6-10; Johnson v. Minn. L. & T. Co., 75-4,
77+-421; Kelly V. Slack, 93-489, 1O1+797.

*7 Goodwin v. Kumm, 43-103, 45+853;
Johnson v. Minn. L. &. T. Co., 75-4, 7T+421.
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husband’s will as well as when he dies intestate.” ” The right to this allowance
is absolute and vests immediately upon the death of the husband, and without
any selection by the widow. A selection is necessary only as a designation of
the particular property she elects to claim. The abandonment of the husband
by the wife, whether with or without cause, does not, in the absence of a divorce.
forfeit her right to the allowance. If the widow dies before the property “al
lowed” to her by the statute referred to has been set apart by order of the pro
bate court, or before she has selected the same, the property passes and right of
selection survives to her personal representative. She may possibly waive her
rights by declining or refusing to make a selection, or be estopped from assert
ing them by standing by and without protest permitting the property to be
disposed of in administration proceedings.” A selection by a widow of such
property as she was entitled to under this provision and a sale thereof, without
any allowance by the probate court, has been sustained.‘
2732. Allowance to widow and children pending administration—Provi
sion is made by statute for an allowance to widow and children for living ex
penses pending administration proceedings.2 It may be allowed before an in
ventory or appraisal of the estate,8 and before an election to take under a will.

It may be made out of rents and proﬁts of the realty. A widow electing to take
under a will is not entitled to an allowance in addition to the provisions of the
will, as against other devisees.‘ She is not entitled to an allowance if she has
deserted her husband without cause.‘ Certain statutory allowances received
during administration, have been held not payments upon a widow’s annuity
under an antenuptial contract.‘
2733. Residue to surviving spouse—Consent to other disposition-—The
statute provides that one-third of the residue shall descend “to the surviving
spouse, if any, free from any testamentary disposition thereof to which such
survivor shall not have consented in writing.” 7 Prior to Laws 1903 c. 334, one
spouse might disinherit the other as regards personalty.‘
LIABILITY OF HEIRS

2734. Action against distributees on debts of decedent—Statute—B_v
statute next of kin, heirs, devisees, and legatees are liable, in an action by a
creditor, for the debts of the decedent.” An action will not lie under the stat

ute on a claim which was provable in the probate court,10 or on a claim which
has been disallowed by commissioners.n It will lie on a contingent claim not
provable in the probate court.12 Recovery can be had against a distributee
only in proportion to the part of the estate he has received.“ The statute
formerly provided that no action should be maintained unless commenced
See, as to ef-

-“Johnson V. Johnson, 32-513, 515, 21+

feet of a disposition by will under former
statute, In re Rauseh, 35-291, 28+920.

95 R. L. 1905 § 3653(1).

725; In re Rausch, 35-291, 28+920; State
v. Hunt, 88-404, 93+314; Hayden v. Lam

W Sammons v. Higbie’s Estate, 103-448,
115+265.
1 Benjamin v. Laroche, 39-334, 40+156.

berton, 100-384, 111+278.
9 R. L. 1905 §§ 4507-4522.

‘~‘R. L. 1905 § 3653(3). See State v.
Steele, 62-28, 63+-1117 (review of allow
ance).

8Strauch v. Uhler, 95-304, 104-+535.
4Blakeman v. Blakeman, 64-315, 67+69.
5Sammons v. Higbie’s Estate, 103-448,

10 Bryant v. Livermore, 20-313(271);
Hill v. Nichols, 47-382, 50+367.
11 Bryant v. Livcrmore, 20—313(271).
1'-'1\1cKeen v. Waldron, 25-466; Hantzch
v. Massolt, 61-361, 63+1069; Lake Phalen
L. & I. Co. v. Lindcke, 66-209, 68+974;
Dent v. Mattcson, 70-519, 73+416; Id., 73

452, 115+265.

170, 75+1041; Hunt v. Burns, 90-172, 95.

6 Desnoyer v. Jordan, 30-80, 14+259.
'' R. L. 1905 § 3653(6); Hayden v. Lam
berton, 100-384, 111+278.

1110.

18 Hunt v. Grant, 87-189, 91+485.

See

Lake Phalen L. & I. Co. v. Lindekc, 66
209, 68+9T4.
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within one year from the time the claim was allowed or established.“

A judg

ment against two next of kin, and each of them, for a gross sum, has been held

proper.“ The liability of distributees is purely statutory, and the statute is
strictly construed.16
2734a. Accounting between heirs—A testator bequeathed his property to
his widow for life, and after her death to his three children.

In an action for

an accounting, brought by one of the children after the death of the widow, the
absence of all evidence as to the nature and provisions of the ﬁnal decree entered
in probate proceedings in the estate does not, of itself, bar the right to an ac
counting between the heirs.01
DETACHED—-See note 17.
DETECTIVES—See Witnesses, 10346.
DEVASTAVIT—See Executors and Administrators, 3581.
DEVICE-—See note 18.
DEVISES-—See Wills, 10275.
DIAGRAMS—See Evidence, 3259.
DICTIONARIES,-—See Statutes, 8968.
DIRECT, DIRECTLY—See note 19.
DIRECTED VERDICT—See Judgments, 5184; Trial, 9764-9770.
DIRECTION—See note 20.
DIRECTLY OR INDIRECTLY—See note 21.
DIRECTORY PROVISIONS—See Constitutional Law, 1580; Statutes.
8954; Taxation, 9178.
DISBURSEMENTS—See Costs, 2217, 2239.
DISCHARGE—See note 22.

DISCONTINUANCE—See Dismissal, 2740.
DISCOUNTING COMMERCIAL PAPER-—See Usury, 9979, and note
23.

DISCOVERY
2735. Inspection of documents—Statute—-The statute provides for an in
spection and copy of documents in the possession of the adverse party." An
order for inspection may be granted before issue is joined."

It will not be

granted for the inspection of inadmissible evidence.26 An order is not appeal
able.27
2736. Bills of discovery—The courts of this state cannot entertain bills of
discovery,“ or order a party to answer written interrogatories prepared by the
adverse party.29
DISCRETION—Judicial discretion is that part of the judicial power
which depends, not upon the application of rules of law or the determination
of questions of strict right, but upon personal judgment to be exercised in view
14 G. S. 1894 § 5927; Markell v. Ray, 75138. 77+-788;

Holden v. Turrell, 86-214,

90%-395.
15 Dent v. Matteson, 73-170, 75+10-11.

20 Waite v. Frisbie, 45-361, 365. 47+1069.
21 Nelson v. Johnson, 38-255, 36+868.

22 Forrest v. Henry. 33-434, 438, 23+848.
'-’3 Farmers’ etc. Bank v. Baldwin, 23-198;

16 Hunt v. Burns, 90-172, 95+1110.

Stolze v. Bank of Minn., 67-172, 69+-813:

01 Hart v. Hart. 126+133.
1" Broadwater v. Lion etc. Co., 34-465,

First S. Bank v. Thuet, 88-364, 93_+1.
24 R. L. 1905 § 4729.

26+455.
18 State v. Smith, 82-342, 345, 85+12.
W McLean v. Burbank, 11-277(189, 199);
1-Irmentraut v. Girard etc. Co., 63-305, 308,
65+635.

‘-’5 Harris v. Richardson, 92-353, 100+92.
26 Powell v. N. P. Ry., 46-249, 48+907.
2" Harris v. Richardson, 92-353, 100+92.
28 Turnbull v. Crick, 63-91, 65+135.
29 Leuthold v. Fairchild, 35-99. 27+5o3.
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of the circumstances of each case.‘0 It is a fundamental rule of appellate pro
cedure that the determination of a trial court of a matter resting in its discre
tion will not be reversed on appeal except for a clear abuse of discretion.31 If
a trial court exercises its discretionary power wilfully, arbitrarily, or capri
ciously, or contrary to well established‘ legal usage, its action may be reversed
on appeal, for the power is not absolute but judicial.32 It is sometimes said
that judicial discretion must be guided and controlled by ﬁxed legal prin
ciples,38 but this is misleading.“ A court is bound to exercise its discretion
upon a proper application,“ and it may be compelled to do so by mandamus.“
Upon a motion addressed to the discretion of the court, an order which would
have been sustained, if made in the exercise of discretion, is erroneous if made

upon an incorrect apprehension of the law, and without the exercise of such
discretion.37 If relief lying in the discretion of the court is denied on the
ground of want of power to grant it, the case will ordinarily be remanded with
directions to the court to exercise its discretion.“
DISEASED ANIMALS—See Animals, 278.

DISMISSAL AND NONSUIT
Cross-References
See Judgments, 5180; Justices of the Peace, 5333; Trial, 9750-9763.

2737. Unknown at common law—A judgment of dismissal was unknown
at the common law. Under our practice a judgment of dismissal has the same
effect as a judgment of nonsuit at common law and not the effect of the dis
missal of a bill in equity.39
2738. Form of judgment—It is usual, in entering a judgment of dismissal.
to follow the language of the statute—“It is therefore adjudged that this action
be and it is hereby dismissed.” ‘° But a judgment that plaintiff “take nothing"
by his action is sufficient.“ When the plaintiff is nonsuited it is improper to
enter a judgment of dismissal “on the merits.” *2 Where, in unlawful detainer
proceedings before a justice, the plaintiff recovered possession, but on appeal to
the district court the action was dismissed, it was held proper in the judgment
of dismissal to award restitution of possession to the defendant."
2739. To defeat plea of another action pending—-When a defendant in his
answer sets up the defence of a former action pending, the plaintiff may there
upon dismiss the ﬁrst action and set up the fact of such dismissal in his reply:
and this will constitute a good answer to such defence.“
80 Century Diet. The absence of ﬁxed
rules is a characteristic of discretion. See
Watkins v. Bigelow, 96-53, 55, 104+683.
It has been said that judicial discretion,
properly understood, requires a court in ex

344. 72+564; Cornish v. Coates, 91-108, 97+

ercising it, to give effect, not to the will
of the judge, but to the law. State v. Mc
Donald, 101-349, 353. 11272378. See Ap
peal and Error, 399, 400; Judgments. 5012;
Motions and Orders, 6494.

1068; Nornborg v. Larson, 69-344, 72+564.
39 Boom v. St. P. etc. Co., 33-253, 22+

-"1 See § 399.
32 Id.
-13 Potter v. Holmes, 74—50R, TTMHU.
3* See Dunnell. Minn. Pr. § 1899.
35 Johnson v. llownr<l. 25-558; Iieonard
v. Green. 30-496, 16+399; Keyes v. Clare,

40-84. 41+-153; Scibert v. Mpls. etc. Ry..
58-58, 57-H068; Nornborg v. Larson, 69

579. See § 400.
36 See § 5753.

31 Leonard v. Green, 30-496, 16+399.
3* Seibert v. Mp1s. etc. Ry., 58-58, 57+

538; (‘ollins v. Waggoner, 20 Wis. 48.
40See Andrews v. School Dist., 35-70,
2T+303; Mc(‘nne v. Eaton, 77-404, 80+355.
*1 Mast v. Matthews, 30-441, 16+155;
Katz v. Am. B. & T. (‘/0.. 86-168, 90+376.
Ncc .\inlrc\\-s \'. School Dist., 35-70, 27*
11113.

W Mc('unc v. Eaton, 77-404, 80+355.
43 Fish v. Toner, 40-211, 41-+972.

M Page
.\‘ich0ls v.

v.

Mitchell,

37-368,

3-H896;

State Bank, 45-102, 47-F462;
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2740. Other modes of terminating action abolished-—The statute provides
that all other modes of dismissing an action, by nonsuit or otherwise, are
abolished.‘5

Discontinuance, retraxit, demurrer to the evidence and withdraw

ing a juror are all illegitimate modes of terminating an action in our practice.
A directed verdict is a determination of the action on the merits and hence is
not prohibited.“
2741. Dismissal by plaintiff before tria1—Statute-—At any time before
the trial the plaintiff has an absolute right to dismiss his action, at least once.
if a provisional remedy has not been allowed or counterclaim made or affirma
tive relief demanded in the answer."

The rule applies upon an appeal from

a justice court *8 and after a new trial is granted.“ He may dismiss without
the consent of his attorney.50 Where a cause has so far proceeded that the de
fendant has obtained a favorable decision or verdict on the merits of the action,

plaintiff cannot, as a matter of right, after obtaining an order vacating the de
cision or verdict and granting a new trial, dismiss the action to the prejudice
of defendant’s right to review the order on appeal.“ The phrase “before the
trial” means before the commencement of the trial and not before the ﬁnal sub
mission of the case to the court or jury.52 When a cause has been called for
trial in its order, and a jury has been called to try the cause, the trial has been

begun, even though the jury has not been sworn.“ Merely calling a cause for
trial is not the commencement of a trial.“ The plaintiff cannot dismiss as of
right after demurrer, and the due submission by both parties of the issues pre
sented thereby to the court.“ The entry of dismissal may be made either by
the'clerk at the request of the plaintiff or by the attorney of the plaintiff.“

It

is unnecessary that there should be an entry of judgment or payment of costs.51
An entry in the clerk’s register signed by the plaintiff’s attorney that, “The
above action is hereby dismissec ” is suﬁicient." To defeat a plea of a former
action pending such an entry without a notice is sufficient.“ In an action of
claim and delivery, where the property is taken by the plaintiff and returned
to the defendant on the proper bond a provisional remedy has been allowed and
the plaintiff cannot dismiss of right even though the attorney for the defendant
retains the notice of dismissal."0 The rule is otherwise if the property is not
taken by the plaintiff.“1 Where, in an action to recover certain personal prop
erty, the defendant obtained an order of interpleader and the appointment of a
receiver to take possession of the property, the question whether plaintiff could
dismiss of right was raised but not determined.“2 The relief to which the stat~
ute refers as affirmative is only that for which the defendant might maintain an
action entirely independent of plaintiff’s claim, and which he might proceed to
Althen v. Tarbox, 48-18, 50+1018; Wolf
v. G. N. Ry., 72-435, 75+702.
45 R. L. 1905 § 4195.
4" Hunsden

v.

Churchill,

20—408(360);

Walker v. St. P. C. Ry., 52—l27, 53+1068.
47 R. L. 1905 § 4195; Fallman v. Gilman,
l-179(15-3); Phelps v. Winona etcl Ry.,
37--485, 35+273; Koerper v. St. P. etc. Ry.,

40-132, 41+656.
48 Fallman v. Gilman_ 1—179(l53).
4° Phelps v. Winona etc. Ry., 37-485, 35+
273.
-W Anderson v. Itasca L. (‘o., 86-480, 91+
12.

MFloody v. G. N. Ry., 104 517. 116+
107.
5'2 Bettis v. Schreiber. 31—329.
See Deuel v. Hawke. 2—50(37).

l7+863.

58 St. Anthony Falls etc. Co. v. King, 23—
186.
54 Scheffer v. Nat. Life Ins. Co., 25-534;
Mathews v. Taaffe, 44—400, 46+850.

56 Day v. Mountin, 89-297, 94+887.
58 Blandy v. Raguet, 14—491(368); Nich
ols v. State Bank, 45-102, 47+462.

I" Blandy v. Raguet, 14-49l(368); Page
v. Mitchell, 37-368, 34+896; Nichols v.
State Bank, 45-102, 47+462; Althen v.
Tarbox, 48-18, 50+10l8.

58 Nichols v. State Bank, 45-102, 47+462.
6» Irl.
6" Williams v. McGrade, 18-82(65).

61 Blandy v. Raguet, l4—49l(368).
W Hooper v. Balch, 31-276, 17+6l7.
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establish and recover even if plaintiff abandoned his cause of action, or failed to
establish it.

In other words, the answer must be in the nature of a cross

action, thereby rendering the action defendant’s as well as plaintiﬁ’s. Relief
which is simply conditioned on recovery by the plaintiff is not aﬁirmative.“-" A
demand of affirmative relief without allegations of facts authorizing it is not
enough to defeat the right to a dismissal.°‘ The plaintiff cannot dismiss as of
right if afﬁrmative relief is demanded in the answer,"’ or a counterclaim
made.“ Where the defendant pleads a counterclaim the plaintiff cannot dis
miss as of right.M

The proviso in the statute against more than one dismissal

as of right is merely prohibitory and a dismissal forbidden thereby does not in
itself operate as a determination of the action on the merits.“8
2742. Dismissal by the court before trial—The court may dismiss an ac
tion upon the application of either party, after notice to the other, and sufficient
cause shown, at any time before the trial.“ It may do so regardless of whether
a provisional remedy has been allowed, a counterclaim made, or affirmative re

lief demanded in the answer.70

If a plaintiﬁ’, after a demurrer to his complaint

is overruled, unreasonably neglects to perfect judgment to which he is entitled,

the defendant may have an order of dismissal.71 An order of dismissal will be
presumed to have been properly made in the absence of a complete record on ap
peal.” When the action is dismissed by the court before trial a formal order
is of course necessary. A mere entry in the clerk’s docket by the attorney of a
party would be insufficient.

2743. Dismissal by consent before tria1—The parties may always stipulate
before trial for a dismissal and the sanction of the court is unnecessary. '1‘he
only limitation is that the stipulation must be in writing. Upon the ﬁling of
such a stipulation the dismissal is effected by an entry in the clerk’s register,
made either by the clerk or one of the attorneys." The eflect of such a dis
missal depcnds so completely on the wording of the stipulation that it is use

less to do more than cite a few illustrative cases.H
2744. Voluntary nonsuit-—At any time before ﬁnal submission the plaintiﬁ
has an absolute right to “abandon” his action, that is, to take a voluntary non

suit or dismissal.“ If the plaintiff asks the court to be permitted to dismiss,
it is of course discretionary with the court to grant or deny the application.“
But if the plaintiff “abandons” his action—walks out of court at any time be
fore ﬁnal submission—the court is helpless to render any judgment against him
except one of dismissal. It is not a contempt of court to refuse to go on with
an action. A party cannot be compelled to submit proof." By implication
"-'*Koe1'per v. St. P. etc. Ry., 40-132, 41+
656. See Kremer v. Chi. etc. Ry., 54-157.
55+928.
M Curtiss v. Livingston, 36-312, 30+S14.
05 R. L. 1905 § 4195; La Fond v. La
1-‘ond, 102-344, 113+896.
M R. L. 1905 § 4195; Griffin v. Jorgenson,
22-92; Holmgren v. Isaacson, 104-34, 87,

116+205.
MGi'if1in v. Jorgenson, 22-92.
"8 Walker v. St. P. C. Ry., 52-127, 53+
1068.

an R. L. 1905 §-1195(2).
7° l\lathcws v. Taalfc, 44-400, 4ﬁk350.
Tl Dcucl \'. Hawks. 2-50(37). Sce Sher
rerd v. Frazer, 6—572(406).

7‘-Z hiathews v. Taaﬂ'c. 4-I-400, 46+S50.
73 R. L. 1905 § 4195(2).
74 Rogers \'. Greenwood, 14—33?»(2-36);

Eastman v. St. Anthony Falls etc. Co., 17
4R(3l); Hunsden v. Churchill, 20-408
(360); Grant v. Schmidt, 22-1; Herrick
v. Butler, 30-156, 14+794; Rolfe v. Bur
lington etc. Ry., 39-398, 40+267; Banning

v. Sabin, 41-477, 434-329; Cameron v. Chi.
ctc. Ry.. 51-153, 53-H99.
75 R. L. 1905 § 4195(3).

The right to

take a voluntary nonsuit is not so great
under the statute as at common law. See
Schleuder v. Corey, 30-501, 16+-401; Floody

v. G. N. Ry.. 104-517, 116+107, 932.
T0 Althen v. Tarbox, 48-1, 50+828; Lando

v. Chi. etc. Ry., 81-279, 83+1089.

See

Kremer v. Chi. ctc. Ry., 51-15. 52+977 (as
to withdrawal of counterclaim); In re
Iron Bay Co., 57-338, 59+346.

7'! If this is not the rule, the word “aban
dons” in the statute is meaningless. Sec,
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our statutes give a party pleading a counterclaim an absolute right to have it
tried without regard to the wishes of the adverse party. The plaintiff cannot
defeat this right by taking a voluntary nonsuit. But he may nevertheless take
a dismissal as to his own cause, leaving the cause of the adverse party for trial."
2745. Dismissal on failure of plaintiff to appear--The statute provides
that the court may dismiss an action “when the plaintiff fails to appear on the
trial, and the defendant appears and asks for the dismissal.” 7” A trial and
judgment on the merits are not authorized."° A demurrer to the complaint can

not be ruled upon in the absence of the plaintiff.81 If the defendant sets up a
counterclaim the court cannot grant judgment for the defendant without proof
if the plaintiff fails to appear.“2
2746. Dismissal on demurrer—When a demurrer to a complaint is sus
tained without leave to amend the defendant is entitled to a judgment of dis
missal.83 Such a judgment is not a bar to a subsequent action on the same
cause between the same parties based on a good complaint.“

2747. Dismissal for failure to obey order of court—A trial court has a
general power to dismiss an action for the failure of the plaintiff to comply with
its orders,85 as, for example, when the plaintiff fails to bring in additional par
ties,so or to serve a summons and amended complaint in interpleader proceed
ings,87 or to enter judgment."
2748. Miscellaneous grounds for dismissal—'1‘he court may dismiss an
action on the following grounds: that the complaint does not state facts suffi
cient to constitute a cause of action; 8° that an answer by way of counterclaim
does not state a cause of action; °° misjoinder of parties; ‘*1 want of jurisdiction
over the subject-matter of the action; 9* tender of rent and costs in unlawful
detainer proceedings; °" when the reply is a departure from the complaint; 9‘
want of capacity to sue; "5 defect of parties; 9“ another action pending; 9’ com
plaint in intervention not showing a right to intervene.”
2749. Who may move for dismissal—A non-resident defendant whose
property has been attached cannot have an action dismissed on the ground that
he has no interest in the property.°” r]‘he fact that an action is dismissed as to
the original defendant is not alone a reason for dismissing it as to an interven
ing defendant.1 A stranger to an action cannot intervene and move for a dis
missal.2
2750. Eﬂ'ect—There can be no valid judgment without an action or proceed
ing in which to render it, and a dismissal of the action, though a previous judg
however, Floody v. G. N. Ry., 104-517,

9° See § 7686.

ll6+lO7, 932.

91 See § 7326.

y

78 Adams v. Osgood, 55 Neb. 766, 76 N.
W. 446; Grignon v. Black, 76 Wis. 674.
See Griﬂin v. Jorgenson, 22-92.
19 R. L. 1905 § 4195.

8° Keator

v.

Glaspie,

9'-' See Ames v. Boland, 1-365(268);
Stratton v. Allen, 7-502(409); Hagemeyer
v. Wright County, 71-42, 73+628.
93 George v. Mahoney, 62-370, 64+911.

44-448,

471-52;

Diment v. Bloom, 67-111, 69+700.
81 Boyle V. Adams, 50-255, 52-+860.
M Newman v. Newman, 68-1, 70+776.
83 Deuel v. Hawke, 2—50(37).
54 See § 5183.

S-4 Sherrerd v. Frazer, 6-572(406).

M Webb V. Bidwell, 15-479(394); Town
send v. Mpls. etc. Co., 46-121, 48+682;
Hoxsie v. Kempton, 77-462, 80+353.
9-5 Dunham v. Byrnes, 36-106, 30+402.
9" Rudd V. Fosseen, 82-41, 84+496; Ma
son v. St. P. etc. Ins. Co., 82-336, S5+13.

"7 Merriam

v.

Baker,

9—40(2S).

See

MJohnson v. Robinson, 20-170(153); N.
W. etc. Co. v. Norwegian etc. Scrninary,

§§ 4-12.
98 Lewis v. Harwood, 28-428, 10+586.

43-449, 45-P868.
87 Hooper v. Balch, 31-276, l7+617.
88 Deuel V. Hawke, 2-50(37); Sherrerd
v. Frazer, 6-572(406).
8" Osborne V. Johnson, 35-300, 28+5l0.
See § 7682.

9" Whitney V. Sherin, 74-4, 76+-787.
1 Masterman V. Lumbermen’s Nat. Bank,
61-299, 63+723.
2Hunt V. O’Leary, 84-200, 87+611.
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ment has been rendered therein, extinguishes action, judgment, and all, leaving
the parties in the position they were in before the action was commenced.8 The
effect of a judgment of dismissal as a bar or estoppel is considered elsewhere.‘

DISORDERLY CONDUCT
2751. Complaint-A complaint under an ordinance charging disorderly
conduct, but failing to specify the acts constituting the offence, has been held
insuﬁicient.5

DISORDERLY HOUSE
2752. Deﬁnition.s—A “house of ill fame” is a synonym for “bawdy house." “
The term “disorderly house,” as deﬁned by the common law, is one of very wide
meaning, and includes any house or place, the inmates of which behave so badly
as to make it a nuisance, such as bawdy houses, houses of ill fame, gambling
houses, dancing houses, and other like places.7 A house of assignation is one
form of a house of ill fame.‘
2753. What constitutes keeping a disorderly house-—The offence of keep
ing a house of ill fame consists in the public nuisance. The house need not
have the reputation of being a house of ill fame. The illicit intercourse need
not he carried on for gain. The keeper need not have the sole control of the
house or have actual knowledge of specific acts of lewdness and give his con

sent thereto.‘‘ The keeping of a disorderly house, under Laws 1899 c. 158, may
consist in its drawing together, idle, vicious, dissolute, and disorderly persons
engaged in unlawful or immoral practices, thereby endangering the public
peace and also promoting immorality. 'l‘he keeper cannot excuse himself by
alleging that the public has not been openly disturbed and has made no com
plaint. The decency of a neighborhood is habitually disturbed and disgraced
when unﬁt and unbecoming acts are of common occurrence at a house therein.

though they may not be so open and notorious as to disturb the public peace or
quiet in that vicinity. It is enough that the acts performed are contrary to law
and subversive of public morals.‘ln Permitting acts of disorder for a single day
in a house which has not acquired the character of a disorderly house may not

be an offence.11
2754. Indictmcnt—A warrant for keeping a disorderly place has been held
sutlicient though it charged the keeping but for a single day and did not refer
particularly to the ordinance on which it was based.‘2
2755. Evidence—-Admissibility—Cases are cited below involving the ad
missibility of evidence.“
-‘$Sammons v. Pike, 105-106, 117+244. .
4See § 5180.
5State v. Swanson, 106-288, 119+45.
0State v. Smith, 29-193, 12+524.

7 State v. Grosofsk-i, 89-343, 94+1077.
8State V. Bresland, 59-281. 61+‘-150.

0State v. Smith,
L. 1905 § 4958.

193, 12v524.

See R.

10 State v. lreton, 89-340, 94-F1078.

See

White v. Western A. Co., 52352, 54-+195
(a “Sp0]lJ'tlUg house” not necessarily a dis
orderly ouse).

H State v. Reekards, 21-47.
12 Id.

1-1 State v. Reckards, 21-47(general dis
orderly character of a place held admissi
ble under a charge of keeping it for a
single day); State v. Smith, 29-193, 12+
524 (reputation of house—lease of house
from owner to accused—fact that accused
lived in the house and exercised control
over its imnates—indecent conduct of in

mates and visit.ors—indecent acts of ac
cused in presence of inmates and visitors) ;
State v. Bresland, 59-281, 61+-1-50 (repu

tation of house). See Egan v. Gordon,
6:'>—5(\5, ($8+1ll3 (id.).
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2756. Evidence-—Suﬂiciency-—Evidence held suﬁicient to warrant a con
viction.H

2757. Punishment—A defendant convicted under Laws 1899 c. 158 has
been held punishable under G. S. 1894 § 6297 and not under Laws 1897
c. 108.“
DISSEIZOR--See note 16.
DISTRAINING ANIMALS—See Animals. 277.
DISTRESS FOR RENT-—See Landlord and Tenant, 5435.
DISTRESS WARRANT—See Taxation, 9268.
DISTRIBUTEES (LIABILITY TO CREDITORS)—See Descent and
Distribution, 2734.
-

DISTRICT COURT
Cross-References
See Justices of the Peace, 5320-5338; Municipal Courts; Probate Court, 7785.

2758. One district court throughout state—In a sense the several district
courts constitute one court of general jurisdiction coextensive with the bound
aries of the state. This one general court is divided into districts as a matter
of convenience. With consent of the parties any civil action may be tried in
any district of the state. So far as jurisdiction over the subject-matter is con
cerned, the several district courts stand upon perfect equality in civil cases.”I
So far as civil actions are concerned there is nothing in the constitution to
prevent the legislature from authorizing the judge of one judicial district to
hear and determine controversies which arise anywhere within the state, pro
vided jurisdiction can be obtained over the defendant by service within the
state.18 It is provided by statute that with consent of the parties any judge of
the district court may act in all matters brought before him from another dis
trict.19

,

.

2759. Jurisdiction—Original—The district court has original jurisdiction
of all civil and criminal actions, regardless of the amount in controversy or
the character of the oifence, except in cases where exclusive original jurisdic
tion is givcn by the constitution to the supreme or probate courts.20 It succeeds
historically to the English'court of King’s Bench.21 It is the one great court
of general jurisdiction to which all may apply to have justice judicially admin
istered, in every case where the constitution itself does not direct application
to be made elsewhere. The authority possessed by the legislature to confer on
other courts a portion of the jurisdiction vested by the constitution in the dis
trict court, does not imply the right to deprive the latter of such jurisdiction,
but simply to authorize other courts to exercise it concurrently with the district
court in such cases.22

It has jurisdiction of civil actions though the amount in

H State v. Smith. 29-193. 12+-524.
1‘ State v.

Grosofski, 89-343, 94+1077;

State v. Ireton, 89-340, 94+107R.
"1 Carpenter v. Coles, 75-9. 77+424.

20 Agin v. Heyward, 6—110(53); Fowler
v. Atkinson, 6—503(350); Cres-sey v. Gier

man, 7—398(316); Thayer v. Cole, 10-215
(173); Barber v. Kennedy, 18-216(196);'

17 State v. Dist. Ct., 52-283. 53+l157;
Flowers v. Bartlett, 66-213, 68+976; Dare-

State v. Kobe, 26-148, 1+1054; State v.
Bach, 36-234, 30+764; State v. Russell,

has v. Davis, 74-345. 77+2l4; Smith v.

69-499, 72+832.

Barr. 76-513, 79+507; State v. Dreger,
97-221, 224, 1061-904.

See Gowan v. Foun-

tain, 50-264, 266, 52+862.

21 State v. Kent, 96-255, 256, 1044948;
Lauritsen v. Seward, 99-313, 321, l09+404.

'-’2 Agin v. Heyward, 6—110(53); State v.

18 State v. Dreger, 97-221. 224, l06+904.

Kent, 96-255, 256, 104+948; Lauritsen v.

19 R. L. 1905 § 94.

Seward, 99-313, 321, 109+-404.
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controversy is less than one hundred dollars.28 It has jurisdiction in equity
as well as at law.“ Its equity jurisdiction is such as existed in the courts of
this state at the time of the adoption of the constitution, and not such as the
court of chancery of England formerly possessed." It has jurisdiction of an
action to recover the purchase price on the sale of land of minors under guard
ianship; 2“ of an action to enforce a trust in the case of a purchase by a guardian
with his ward’s money, the guardian having died ; 2’ of an action for the speciﬁc
performance of parol contracts for the conveyance of real or personal prop
erty;"’8 of an action on an administrator’s bond;" of an action against a

county; '° of an action by an executor against a co-executor to determine the
amount of a disputed claim, or to force an account, or to foreclose a mortgage,

or in any other case where justice requires it; 8‘ of an action involving a trust in
which infants are beneficiaries."2

It has no jurisdiction of matters over which

the probate court has jurisdiction.“
2760. Power to issue writs—The district courts have power to issue writs
of injunction, ne exeat, certiorari, habeas corpus, mandamus, quo warranto, and

_all other writs, processes, and orders necessary to the complete exercise of the
jurisdiction vested in them by law, including writs for the abatement of a nui
sance. Any judge thereof may order the issuance of such writs, and direct as to
their service and return.“
2761. Power to pass title by judgment—The district court is authorized
by statute to pass the title to realty by a judgment, without any other act to be
done on the part of the defendant, when such appears to be the proper mode to
carry its judgment into eii'cct.“ The statute is only applicable where it is
necessary to pass title in order to carry the judgment of the court into effect.“
Ordinarily a judgment in an action to quiet title does not operate proprio
vigore to transfer title.37

2762. Jurisdiction in vacation or at chambers—In our practice the
“court” as well as the “judge” may sit at chambers. When a court acts in vaca
tion, that is, not at a regular session in term, it acts at chambers. In vacation
or at chambers the court has jurisdiction to hear and determine all matters ex
cept the trial of issues of fact,38 and it may try such issues with the consent of
the parties.an
23 Ag-in v. Hayward, 6-110(53); Fowler
v. Atkinson, 6—503(350); Cressey v. Gier
man, 7—398(316); Thayer v. Cole, 10-215

(173).
24 Gates v. Smith, 2—30(21).

50-264, 266, 52+862 (eifect of former
statute on territorial jurisdiction of court) ;
Flowers v. Bartlett, 66-213, 68-+976 (ef
fect of former statute on jurisdiction of
court to hear demurrer in action in an

2" State V. Ucland, 30-277, 281, 15+245.
2" Peterson v. Baillif, 52-386, 54+185.

other county); Schultz v. Talty, 71-16,
73+5:Z1 (authority to issue writ of cer

2'1 Bitzer v. Bobo. 39-18, 38+609.
2" Svanburg v. Fosseen, 75-350, 78+4;
Stellmacher v. Bruder, 89-507, 95+324;
Laird v. Vila, 93-45, 100+656.

tiorari); State v. Willrich, 72-165. 75+
l23 (id.); State v. Kent, 96-255, 1041-948
(authority to issue writ of quo warranto).
35 R. L. 1905 § 4391; Barton v. Drake,

2“ McAlpine v. Kratka, 98-151, 107+96l.

21-299, 305; St. P. etc. By. v. Brown,

8° Bingham v.- Winona County, 6-136
(82).
81Petcrson v. Vanderburgh, 77-218, 79+
828.

216, 53+365; Corson v. Shoemaker, 55-386,

31‘ Mayall v. Mayall, 63-511, 65+9-12.
33 Boltz v. Schnt7._ 61-444, 64+-18; Bctcher
v. Betcher, 83-215, 86+1; Duxbury v.

169, 179. 112+386.
-‘W Sache v. Wallace, 101-169, 179, 112+
386.

Shanahan,

84-353,

87+944;

Appleby v.

Watkins, 95-455, 10-H301, and cases un
der § 7770.
84 R. L. 1905 § 92; Gowan v. Fountain,

24-517, 575;

Gowen

v. Conlow, 51-213,

394, 57-134; Minn. D. Co. v. Johnson, 94

150, 154, 102+381; Sache v. Wallace, 101

31 Minn. D. Co. v. Johnson, 94-150, 154,
102+381.

B8 Rollins v. Nolting, 53-232, 54+1118;
Hoskins v. Baxter, 64-226. 66+969; John

~--

1.1

I)1b'TR1CT COURT

611

2763. Terms of court—In this state terms of court have no such importance
as at common law. A jury trial can only take place at a general or special
term, but all other judicial business may be transacted at any time. The court
is always open for the transaction of all business except the trial of issues of
fact and such issues may be tried by the court at any time with consent of all
the parties. Orders may be made at any time and judgments entered. Jury
trials begun in term may be concluded after the term. The term, in our prac
tice, is simply a convenience for the massing of business and does not go to the
authority of the court to act, except in jury trials.‘° At common law the ju
risdiction of the court in vacation was extremely limited. All causes came on
to be disposed of at some term, and all judgments were entered as of the term

at which the cause was heard and the court was supposed to retain control over
causes during the entire term at which they came on to be heard, and not to
have ﬁnally disposed of them until the term closed. In our practice the term
has comparatively little signiﬁcance. The summons is not made returnable at
any term; the cause need not be brought on for trial at a term unless there is
an issue of fact to be tried, and not even then if the adverse party will consent to
a trial by the court out of term; and the judgment is not entered as of any _
term.“

2764. Court always open for certain business—The court is always open
for the transaction of all business except the trial of issues of fact,42 and with
the consent of the parties the court may try such issues at any time.“ All mat
ters except the trial of issues of fact may be brought on before the court at

chambers at any time either in or out of term, and without the consent of the
adverse party.“
2765. Adjourned and special terms—'l‘he statute provides that “the judges
of each district may adjourn court from time to time during any term thereof,
and may appoint special terms for the trial of issues of law and fact, and, when
necessary, direct grand or petit juries to be drawn therefor. Three weeks’ pub
lished notice of every such special term shall be given in the county wherein it
is to be held.

They may also appoint special terms for the hearing of all mat

ters except issues of
a copy posted in his
court has authority,
at a regular general

fact, the order for which shall be ﬁled with the clerk, and
oftice for three weeks prior to such term.” “ The district
under the statute, to discharge the grand jury impaneled
term, adjourn the term to a future day, and order a new

venire of grand jurors to be summoned for such adjourned term.

Such new

venire may be drawn from the regular jury list selected by the county commis
sioners and certified and ﬁled with the clerk of the court.“6 The judge or
judges of the district court have no authority under our statutes to provide by a
standing order for the holding, year after year, of regular terms of court for

the trial of issues of fact. Their authority is limited to the appointment of
special terms for that purpose " and for the hearing and determination of all
matters except issues of fact."8

2766. Place of holding court—The district courts of this state have no au
thority or jurisdiction to convene for the trial of actions or proceedings involv
son v. Velve, 86-46, 90+126; Bell v. Jar-

M Rollins v. Nolting, 53-232, 54+1118.

vis, 98-109. 112, l07+547. See Betts v.
Newman, 91-5, 7, 97+371.
39 R. L. 1905 § 4189.
*0 See R. L. 1905 §§ 4160, 4187-4189.

45
46
4''
48

41 Grant v. Schmidt, 22-1.
41’ R. L. 1905 § 4187.
48 R. L. 1905 § 4189.

R. L. 1905 § 99.
State v. Peterson, 61-73, 63+171.
Flanagan v. Borg, 64-394, 674-216.
See Hoffman v. Parsons, 27-236,

6+

797 (order for special term ﬁled nunc pro
tune); Northwestern F. Co. v. Kofod, 74
4-18, 77+206 (order appointing special
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ing issues of fact at any place in the county other than the county seat, except
by the consent of the parties, or where expressly authorized by statute."
2767. Several judges sitting together—'l‘wo or more judges of the same
district may sit together in the trial of any cause or matter before the court.
If there is a difference of opinion, that of the majority prevails. If the division
is equal, that of the presiding judge, or, if he is not sitting, that of the judge
senior in age, prevails.“0

Where two judges sit together the remaining judge

may decide the case after his associate resigns.“
2768. Judge acting in another district—It is provided by statute that
“\vlicnc\'eI‘, in his judgment, the convenience or interest of the public for any
reason shall require it, the governor may designate a judge of the district court
to hold, or to assist in holding, a general or special term of such court in any
county of a district other than his own, or to try and determine a particular mo
tion, action, or proceeding pending therein.” " The power of a judge to make
orders in a matter pending in another district is considered elsewhere.“
2769. Effect on proceedings of change of judge or vacancy in oﬁice—
It is provided by statute that “no process, proceeding, or writ shall abate or be
discontinued by reason of any alteration in the time or place of holding court,
or of any vacancy or change in the oﬂice of judge.” “
2770. Change of district—A change in a judicial district by detaching a
county therefrom has been held not to deprive a judge of the district of power
to hear and determine, after the change, a motion for a new trial in an action

pending before him in the detached county at the time of the change.“
‘ 2771. Term of judges-—The term of oliice of a judge of the district court is
six years.“ He does not hold over until his successor is elected and qualiﬁed.M
2772. Compensation of judges—The constitution provides that the judges
of the district court shall receive such compensation at stated times as may be
prescribed by the legislature; which compensation shall not be diminished dur
ing their continuance in oﬁice, but they shall receive no other fee or reward for
their services.“
'
2773. Rules of court—Provision is made by statute for the judges of the
district court to meet at the state capitol each year and revise the rules of the
court.“ Under this statute the judges have no authority to prescribe a rule of
practice which shall have the eﬁ'ect of depriving the supreme court of super
vision and control over the records of the courts below, which are made with

reference to a probable appeal to the supreme court, and which may result in
incumbering the returns with much that is wholly unnecessary and useless.“‘
term in Ramsey county twenty years ago,
and ever since acted upon, sustained in
absence of proof of posting).

of judicial district-judge of another dis
trict appointed to hear motion for a new
trial in an action pending at time of

49 Bell v. Jarvis, 98-109. 107+547.
50 R. L. 1905 § 105; In re State Bank,
57-361, 59+315.
-'>1 Darclius v. Dzwis, 74-345. 77+214.

change).
-'1-'5 Soc § 6498.
-H R. L. 1905 § 101.
vis, 74-345, 77+214.

b'-’ R. L. 1905 § 94.
way,

36-129,

30§447

See Ingram v. Con(wl1:1t

constitutes

“convenience”—former statute);
v.

Sigafoos.

39-367,

369.

40t257

Drake
(pre-

sumption of regularity and existence of
facts warranting judge to act in another

See Darelius v. Da

-"5 McCord v. Knowlton, 76-391, 79+39'7.
5'3 Const. art. 6 § 4.

57 State v. O’Leary, 64-207. 66+264.
5-9 Const. art. 6 § 6.

See Steiner v. Sulli

van. 74-495, 77+286.
59 R. L. 1905 § 104. See Jordan v. White.

district); Darelius v. Davis, 74-345. 77+

20-91(77)

214 (change of judicial district—judge in

1862 c. 16 ceased with the repeal of that

(rules

adopted

under

Laws

former district held authorized to make
and ﬁle a decision in new district); MeCord v. Knowlton. 76-391, 79+397 (change

act by G. S. 1866 c. 122).
60 State v. Otis, 71-511, 74+283.

DISTURBANCE OF RELIGIOUS MEETING

613

In furtherance of justice rules may be relaxed or modiﬁed in any case, or a

party relieved from the eﬁect thereof, on such terms as may be just."1 As to
modes of procedure it is competent for the court to make and alter its rules as
the ends of justice may require, when there are no statutory directions. But
rules of court cannot override statutes.“2 In cases where no provision is made
by statute or rule of court, the practice which has prevailed in the district courts
of the state is followed.”

DISTURBANCE OF RELIGIOUS MEETING
2774. Malice essential—The word “wilfully” as used in G. S. 1894 § 6521
(R. L. 1905 § 4985), involves an element of maliciousness.“
DITCHES—See Drains.

DIVIDENDS—See Corporations, 2072.
DIVISIBLE CONTRACTS—See Contracts, 1727.

DIVORCE
Cross-References
See Appearance, 477; Judgments, 5131, 5189; Marriage.

GROUNDS

2775. Adu1tery—Illicit intercourse between a husband and an unmarried
woman is adultery, within tl1e statute regulating divorce.°"'
2776. Desertion—A desertion is a wilful abandonment by one party of the
other without suﬁicient cause or excuse.“ A denial of sexual intercourse is not
a desertion.67

A separation authorized by the judgment of a competent court

is_ not a desertion,‘8 nor is a separation consented to or acquiesced in.” Where
the plaintiff refused to provide any other house for his wife than at his father’s,
where she could not live happily, and both parties showed a disinclination to
live together, a divorce was denied.70 The misconduct of one of the parties to
the marriage contract, which will so far justify the injured party in leaving that
the separation will not constitute wilful desertion, need not necessarily be such
as to entitle the injured party to a divorce. It is sufﬁcient if the party with
drawing from the cohabitation has reasonable grounds for believing, and does
honestly believe, that by reason of the actual misconduct of the other it cannot
be longer continued with health, safety, or self-respect. Wilful desertion in
such a case does not begin until after the offending party has in good faith ex
hausted all reasonable eﬁorts to right the wrong, and to satisfy the injured
spouse that there will be no recurrence of the causes which induced the separa
'31 R. L. 1905 § 104; Sheldon v. Risedorph, 23-518; Gale v. Seifert, 39-171,
39+69; Nye v. Swan, 42-243, 44+9; Gillette v. Ashton, 55-75, 56+576; Fitzpat-

6*
“5
BB
6"

rick v. Campbell, 58-20, 59+629; Rhodes

492.

v. Walsh, 58-196, 59+1000.
62‘ Fagebank v. Fagebank, 9—72(61);
State v. Pan-ant, 16-—178(157).
8-1 Rule 44, District Court. See Berkey v.

Judd, 14-3a4(300, 303).

State v. Dahlstrom, 90—72, 95+580.
Pickett v. Pickett, 27-299, 7+144.
Weld v. Weld, 27-330, 7+267.
Segelbaum v. Segelbaum, 39-258, 39+

68 Weld v. Weld, 27-330, 7+267.
09 Hosmer v. Hosmer, 53-502, 55+630.
10 Grant v, Grant, 64-234, 66+983.
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tion, nor until the lapse of a reasonable time for a consideration of the over‘
tures for a reconciliation.’1 A separation pending an action for divorce on an
other ground is not a desertion and cannot be reckoned as a part of the one-year
limitation. Such a separation does not become wrongful until the entry of
judgment denying the divorce sought.” A desertion by a wife has been held
not interrupted by an action for divorce against her by her husband for adultery
alleged to have been committed after the separation." The desertion must
continue for a full year next before the commencement of the action,H and

must be continuous.T5
2777. Habitual drunkenness—Habitual drunkenness must; be proved to
have existed for one year immediately preceding the commencement of the ac
tion." An action for divorce on this ground has been held not barred by a
prior limited divorce.H A divorce has been denied because both parties were
at fault."
2778. Cruel and inhuman treatment—Cruelty justifying a divorce may
consist in actual or threatened personal violence; " or a malicious and ground
less charge of adultery ; ‘° or a systematic course of ill treatment, consisting of
continued scolding and fault-ﬁnding, using unkind language, studied contempt
and petty acts of a malicious nature, resulting in injury to health ; ‘“ or any seri

ous misconduct which, unjustiﬁed in fact. is so plainly subversive of the rela
tionship of husband and wife as to make it impossible to discharge the duties of
married life and to obtain its objects, and to be so hopelessly inimical to the
health or the personal welfare of the injured party as to render continuance of
the relationship intolerable.” A denial of sexual intercourse is not sufficient.M
Whether excessive sexual intercourse is sufficient is undetermined." A sen
tence to the state reformatory is not “cruelty” within the statute.“ Provoca
tion which is disproportionate to the cruelty inﬂicted is no justiﬁcation.“
Where both parties are at fault a divorce will be denied." Cases are cited be
low holding evidence sufficient)“3 or insufficient,” to justify a divorce for
cruelty.
2779. Imprisonment-Prior to Revised Laws 1905, sentence to imprison
ment in the state reformatory was not a ground for divorce.’0
2780. Impotency-Impotcncy means an incurable incapacity to copulate or
procrea1e.‘“
‘ll Stocking v. Stocking, 76-292, 79+172.
668.
T2 Hurning v. Hurning, 80-373, 83+342.

‘I3 Wagner v. Wagner, 39-394, 40+360.
‘'4 Stocking v. Stocking, 76-292, 79+172,
668.
‘'5 Wagner v. Wagner, 39-394, 396, 40+
360.
"Reynolds v. Reynolds. 44-132, 46+236.
"Evans v. Evans, 43-31, 44+-524.
7*‘ Reibeling v. Reibeling. 85-383,

88+

1103; Colahan v. Colahan, 88-94, 92+1130.
‘'9 Westphal v. Westphal, 81-242, 83+988;
Cochran

v.

Cochran,

93-284,

101+179;

Williams v. Williams, 101-400, 112+528.
80 Wagner v. Wagner, 36-239, 30+766;
Clark v. Clark, 86-249, 90+-390. See Cola
han v. Colahan, 88-94, 92+1l30; Williams
v. Williams. 101-400, 112+528.
81 Marks v. Marks, 56-264. 574651; ld..
62-212, 64+561; \Villiams v. \Villiams.
101-400. 112+528.

W Williams v. William, 101-400, 112
528; Bechtel v. Bechtel, 101-511, 112+
R82-1. See Hcinzc v. Heinze. 107-43, 119+
489.
8-“ Segclbaum v. Scgclbaum, 39-258, 39+

492.
"Grant v. Grant. 53-181, 54+1059.
"5 llion v. Dion, 92-278, 100+-4, 1101.

6“ Scgelhamn v. Scgelbaum, 39-258, 39+
492.
‘*7 Rcihcling v. Rcibcling, 85-383, 88+
1103; (‘olahan v. Colahan, 88-94. 92+1130.

RR Westphal v. VVcstpha.l, 81-242, 83+988;
Cochran v. Cochran, 93-284, 101+-179;
\\'illiams v. Williams. 101-400. 1l2+528;
Bechtel v. Bechtel, 101-‘511, 112+883.
-‘#9 lteibcling v. Rcibel-ing, 85-383, 88+
1103; Baier v. Baier, 91-165. 97+671;

('olahan

v.

Colahan,

88-94,

92+1130;

llavcr v. Haver, 102 235, 113+382.
"9 Dion v. Dion, 92-278, 100-+4, 1101.
1"l’:1_vne v. Payne. 46-467, 49+230. _
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DEFENCES

2781. Collusion--Collusion and agreement between the parties as to the
judgment to be rendered does not render the judgment void.92
2782. Condonation—Condonation is applicable to cruelty as well as to
adultery. It may be implied from a voluntary resumption of discontinued co
habitation. It is not to be so readily inferred against a wife as against a hus
band.” Condoned cruelty will be revived by subsequent misconduct by the
guilty party of such a nature as to create a reasonable apprehension that the
cruelty will be repeated, even if such misconduct is not in itself sufﬁment to
warrant a divorce.“ Subsequent adultery will revive condoned adultery."
2783. Connivance—Connivance will defeat a right to divorce.”
2784. Recrimination—In an action for divorce upon any other ground than
that of adultery, the adultery of the plaintiff is not a bar."'I
ACTION FOR DIVORCE

2785. Separation pending action—The parties should live separately pend
ing an action for divorce.“

2786. State interested—The state is an interested party in every action for
divorce.”
2787. In rem—An action for divorce is in rem.1
2788. Venue—The statute requires actions for divorce to be brought in the
county where the plaintiff resides,2 but the requirement is not jurisdictional.8
The court may order a change of venue for cause, but the defendant is not en
titled to a change of venue as of right under lt. L. 1905 § 4096.‘
2789. Residence of plaintiff—The statutory requirement 5 that the plaintiff
must have resided in this state for one year prior to the action is jurisdictional,
and must be pleaded and proved. A judgment upon a complaint and ﬁndings
that do not show such residence is void." The statute is applicable to an action
for annulment of a fraudulent marriage.’ An “actual resident,” within the
meaning of the statute, is one having a legal domicil or established residence in
this state, as distinguished from one having only a temporary abode here.
Whether a departure from an established domicil in this state to and a residence
in some other state results in an abandonment of the same as a legal residence
depends upon the circumstances of each case, and the question is controlled

largely by the intention of the person making the change.8
2790. Summons—The statute provides that copies of the summons and com
plaint shall be served on the defendant personally, whether within or without
the state; but, it personal service cannot well be made, the court may order
service by publication.9 Orders for publication of summons will be granted
92 In re Ellis, 55-401, 56+1056.
93 Clague v. Clague, 46-461, 49+198.
"4 Cochran v. Cochran, 93-284, 101+179.
See Peterson v. Peterson, 68-71, 70+865.

90(72); Sprague v. Sprague, 73-474, 479,
76+268.
-‘lCochran v. Cochran, 93-284, 101+179.
4State v. Dist. Ct., 126+133. See, under

9-1 Sodini v. Sodini, 96-329, 104+976.
"“ \Vellner v. Eckstein, 105-444, 460, 117+

former statute, Hurning v. Hurning, 80
373, 83-+342.

830.
97 Buerfening v. Buerfening, 23-563.
"8 Hurning v. Hurning, 80-373, 83+342.
W Olmstead v. Olmstead, 41-297, 43+67;
True v. True, 6-458(3l5).

IThurston v. Thurston, 58-279, 285, 59+
1017.
2 R. L. 1905 § 3577: Voung v. Young, 18-

5 R. L. 1905 § 3575; Sprague v. Sprague,
73-474, 479, 76+268.
ﬂThelen v. Thelen, 75-433, 78%-108; Sala
brun v. Salzbrnn, 81-287, 83+-1088.
7Wilson v. Wilson, 95-464, 104+300.

BBechtel v. Bechtel, 101-511, 112+883.
9R. L. 1905 § 3579; Laws 1909 c. 434;
Fowler v. Cooper, 81-19, 83+464 (proof of
servicc—amendment of records); McHenry
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only upon aﬂidavit of the plaintiff stating facts showing that personal service
cannot well be made.10

2791. Complaint—-A complaint in an action for divorce must allege that the
plaintiff has resided in the state for the statutory period.H It is unnecessary
to allege that the plaintiff resides in the couhty where the action is brought, or
to anticipate and negative the defences of condonation, procurement, or con
nivance.l2 In charging adultery the time, place, and person should be def
initely alleged." In charging cruelty it is unnecessary to allege every act of
cruelty which the plaintiff wishes to prove.“ In charging desertion it is neces
sary to allege wilful desertion for a full year next before the commencement of
the action." It is unnecessary to anticipate a claim for alimony or make any
allegations as to the property." It is allowable to allege facts as to ﬁtness for
the custody of children.11 Facts justifying a limited divorce may be joined with
facts justifying an absolute divorce and relief may be sought in the alterna
tive.‘ 8 Under a complaint for an absolute divorce 011 the ground of cruel and
inhuman treatment, a court may grant a limited divorce. Good practice re
quires that a complaint should make it clear what kind of a divorce is sought."
A complaint has been held not to state a cause of action for habitual drunken
ness, but to state a cause of action for cruel and inhuman treatruent."‘°

2792. Answer—The unﬁtness of the plaintiff for the custody of children
may be alleged.“ An adultery committed after an answer may be set up by
supplemental answer, and a divorce granted therefor without proof of the facts
alleged in the original answer.22 The defendant has thirty days in which to
answer.28 If the plaintiff seeks alimony the defendant may plead her adultery
as a defence in whole or in part, to such claim." (‘ondonation is new matter to
be pleaded by the defendant.25
2793. Trial at general tcrms—It is provided by rule of court that “all di
vorce cases shall be tried at general term in all counties wherein three or more

general terms of court are appointed to be held during any one year.” “
v. Bracken, 93--510, 101+960 (similar Wis

W Rule 20, District Court.
11 See § 2789.

consin statute—order for publication he'd
sufﬁcient—proof of publication for “six
successive weeks” held sufﬁcient); Sodini
v. Sodini, 94-301, 102+861 (personal serv
ice out of state authorized by statute—

13 I-‘rceman v. Freeman, 39-370, 40+167.
HSegelbaurn v. Segelbaum, 39-258, 39+
492; Wcstpl1:1l v. \Vestphal, 81-242, 83+

return of service sustained);

v.

988.

‘Vilson, 95-464, 104+300 (service on in
sane defendant—appointment of guardian
ad litem), Becklin v. Becklin, 99-307,

668.

Wilson

109+243
(publication of summons—re
vision of 1905 made no change in statutes

,—aﬂ‘idavit for publication showing that
personal service cannot well be made, and
containing the statements required by R.
L. 1903 § 4111, with the return of the
sheriff that the defendant cannot be found,
is suﬁicient. to justify the making of an
order by the court directing service by

publication and to authorize the publica
tion of the summons without any other or

further at'ﬁdnvit after the order has been
made); State v. Doyle, 107-498, 1201002
(service by pub1ication—fact that jnrlg
ment roll does not show that personal serv
ice could not well be made does not render
judgment subject to collateral attack—or
der allowing alimony held erroneous).

l‘-’ Young v. Young, 18-90(72).

15- Stocking v. Stocking, 76-292, 79+172.
1"Spraguc v. Sprague, 73-474, 483. 76+
268.
17 Vermilye v. Vermilye, 32-499, 18+832,
2l+736.
1" Wagner v. Wagner, 36-239, 30+766;
Grant. v. Grant, 53-181, 54+1059; Heinze
v. Ilcinzc, 107-43. 1194489.

H‘llcinzc v. Ileinze, 107-43, ll9+489.
'10 Newman v. Newman, 68-1, 70+776.
‘-‘1 Vcrmilye v. Vermilye, 32-499, 184-832.
2l+736.
32 Sodini \'. Sodini, 96-329, 104+976.

23 R. L. 1905 § 3580; Fagebank v. Fage
bank, 9-72(61).
% Buerfeniug v. Bucrfening, 23-563.
25 Williams v. Williams, 101-400, 1124
528.
L“? Rule 21. District Court.
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2794. Burden of proof—-The defendant has been held to have the burden of
proving that he had probable cause for making charges of adultery and that he
made them in good faith."
2795. Corroboratio¢n—Divorces cannot be granted on the sole confession.
admissions, or testimony of the parties.28 It is unnecessary that the plaintiff
be corroborated as to each item of evidence. It is sufﬁcient if the corroborating
evidence tends in some degree to conﬁrm the allegation relied upon for a di
vorcc.20

2796. Evidence—Admissibility-In an action for divorce on the ground of
cruelty the relations of the parties, their conduct and manner of life and acts
of cruelty antedating those pleaded may be shown, not as a ground for divorce,
but as conﬁrmatory and cumulative evidence in support of the facts pleaded.8°
In such an action the whole conduct of the defendant toward the plaintiff may
be shown.31 On a charge of habitual drunkenness evidence of habitual drunk
enncss prior to the year alleged is admissible." Acts of cruelty prior to a
former action have been held inadmissible.”
2797. Either absolute or lirnited—-Upon proper pleadings and ﬁndings the
court may grant either an absolute or limited divorce.“
2798. Limited divorces—Facts justifying a limited divorce may be joined
in a complaint with facts justifying an absolute divorce and relief may be
sought in the alternative.35 Upon ﬁndings of cruel and inhuman treatment
that would support a judgment for either limited or absolute divorce it is a
matter resting in the discretion of the trial court which relief should be granted.
If it grants an absolute divorce the supreme court cannot modify the judgment
on appeal so as to grant a limited divorce.‘W A judgment for a limited divorce
is not a bar to an_action for absolute divorce,” but a judgment denying an abso
lute divorce will bar an action for limited divorce upon the same grounds.“1
Cases are cited below involving various questions of pleading and practice in
actions for limited divorce.”
2799. ]udgment—Co'nclusiveness—A judgment of divorce is governed by
the same rules as a judgment in an ordinary civil action, as regards conclusive
ness and collateral attack.‘0 A party may be estopped by his conduct from
21 Wagner v. Wagner, 36-239, 242, 30+
766.
28 R. L. 1905 § 4746; True v. True, 6

458(315).
'-’D Clark v. Clark, 86-249, 90+390; West
phal v. Westphal, 81-242, 83+988.
3° Segelbaum v. Segelbaum, 39-258, 39+
492; Westphal v. Westphal, 81-242, 83+

plaintiff to cohabit with defendant);
Smith v. Smith, 77-67, 79+648 (judgment
modifying a prior judgment for allow
ances to wife, and releasmg husband from
future payments, sustained); Widstrand
v. Widstrand, 87-136, 91+432 (divorce for
cruel and inhuman treatment, and an al

lowance for separate support and attor

988; Haver v. Haver, 102-235, 113+382.

ncy’s fees, sustained); Baier v. Baier, 91

1" Marks v. Marks, 56-264, 57+651;
Haver v. Haver, 102-235. 113+382.
32 Reynolds v. Reynolds, 44-132, 135, 46+

165, 97+671 (answer held not to bring case
within statute authorizing court to grant
judgment for separate support of wife,
though denying divorce); Heinze v.
Heinze, 107-43, 119+489 (under complaint
on the ground of cruel and inhuman treat
ment, a court may grant a limited divorce
—certain ﬁndings held not to justify a
judgment for limited divorce).
4° State v. Armington, 25-29; Morey v.

236.
33 Peterson v. Peterson, 68-71, 70+865.

-'44 Salzbrun v. Salzbrnn, 81-287, 83+1088.
35 Wagner v. Wagner, 36-239, 30+766;
Grant v. Grant, 53 181, 54+1059; Sall
brun v. Salzbrun, 81-287, 83+10S8; Heinze
v. Heinze, 107-43, 119+489.
-18 Salzbrun v. Salzbrnn, 81-287, 83+1088.

I" Evans v. Evans, 43-31, 44+524.
38 Wagner v. Wagner, 36 -239, 30+766.
3" Grant v. Grant, 53-181. 54+1059 (com

plaint held to show desertion and conduct
rendering it unsafe and improper for

Morey, 27-265, 6+783; In re Ellis,
401, 56+1056; Thurston v. Thurston,
279, 59+1017; Mahoney v. Mahoney,
347, 61+334; Kern v. Field, 68-317.

55
58
59
71+

393; State v. Jamison, 69-427, 72+451;
Thelen v. Thelen, 75-433, 78+108; McHenry
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questioning the validity of a judgment.“
cated for cause."

A judgment for divorce may be va

CUSTODY OF CHILDREN

2800. Custody of minor children—Children within the state are within the
jurisdiction of the court, though the defendant is not within the state.“ A
proceeding to secure a modiﬁcation of an order or judgment respecting the

custody of children should be by petition and not by action. In such a pro
ceeding the court is not restricted by the strict rules of evidence and procedure
applicable to ordinary actions. An order placing a child in a boarding school
has been sustained.“ Where unrestricted custody of a child is given to the
wife her domicil ﬁxes that of the child.“ A judgment awarding the custody
of a child to the wife without allowance for its support may be subsequently
modiﬁed so as to require the father to support the child.“
EFFECT

2801. Effect on property rights—Adu1tery or imprisonment of husband
—-Prior to Laws 1909 e. 292, the statute provided that “when a divorce is
granted because of the husband’s imprisonment or because of his adultery, the
wife shall be entitled to the same interest in his lands as if he was dead, to he

allowed in the same manner.” “
ALIMONY

2802. Pcndente lite—The allowance of alimony pendente lite is largely a
matter of discretion with the trial court.“ It may be allowed though the wife
has some means of her own.“ It is not allowable after judgment for the de
fendant, and it should not be allowed where it is obvious that the action cannot

be sustained.‘0 It may be allowed for the purpose of prosecuting or defending
an appeal.51 A motion for alimony pendente lite is collateral to ‘the action for
divorce. It is a special proceeding.52
2803. Permanent—The allowance of permanent alimony is largely discre
tionary with the trial court,“8 but it cannot exceed one-third the value of the
husband’s estate or income.“ Prior to Laws 1901 e. 144 an allowance could
not be made out of the professional income of a husband.“ If the divorce is
granted for the adultery of the wife no alimony can be allowed; 5“ and if it is
granted on another ground, the adultery of the wife may bar or diminish the
allowance.“ In ﬁxing the amount of alimony the court may take into consider
v. Bracken, 93-510, 101+960; Sodini v.
Sodini, 94-301, 102+861; Sammons v. Pike,

108-291, 120i-540.
41 Marvin v. Foster, 61-154, 63+4S4; Sam
mons v. Pike, 108-291, 120+540.
42 See § 5131.
43 Sprague v. Sprague, 73-474, 76+26S.
H Arne v. Holland, 85-401, 89+3.
45 Fox v. Hicks. 81-197, 83+538.

46 McAllen v. McAllen, 97-76, 106+100.
47 R. L. 1905 § 3591; Holmes v. Holmes,
54-352, 56+46; Keith V. Mellenthin, 92

527, 100+366; Sodini v. Sodini, 96-329,
104+976; Linse v. Linse, 98-243, 108+8;
Glaser v. Kaiser, 103-241, 114+762.
48 Wagner v. Wagner,

34-441,

26+450;

Id., 39-394, 40+360; Stiehm v. Stiehm, 69
461, 724-708; Baier v. Baier, 91-165. 97+
671; Sodini v. Sodini, 94-301, 102+861.

4° Stiehm v. Stiehm, 69-461, 72+708.
50 Wagner

v.

‘Wagner,

34-441,

26+-450.

See Baier v. Baier, 91-165, 168, 97+671.
51 Wagner v. Wagner, 36-239, 30+766.
5: Schnster v. Schuster, 84-403, 407, 87+
1014.

5-1 Segelbaum v. Segelbaum, 39-258, 39+
492; Peterson v. Peterson, 68-71, 70+865;
\\'idstrand v. Widstrand, 87-136, 91+-432;
Sodini v. Sodini, 96-329, 104+976.
H R. L. 1905 § 3590; Wilson v. Wilson,
67-444, 70+154; Conklin v. Conklin, 93
188, 101+70. See Glaser v. Kaiser, 103
241, 114+762.
55 \\'ilson v.

Wilson,

67-444,

701-154;

State v. Jamison, 69-427, 72+451.
M R. L. 1905 § 3590.

!" Buerfening v. Buerfening, 23-563.
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ation the value of property fraudulently conveyed by the defendant."8 An il
legal contract to facilitate divorce has been held to bar a right to alimony.“
2804. Attorney’s fees and suit money—The allowance of attorney’s fees
and other expenses of litigation is largely a matter of discretion with the trial
court.“0 Proof of the value of the services of counsel need not be made where
the allowance thereof is made at the close of the trial. The court may act on its
own knowledge.‘H An allowance for the services of an attorney on a prior trial
of the action has been sustaine( ." An allowance cannot be made after judg
ment for the defendant.“3
2805. Revision of order or judgment—A court has discretionary power at
any time to modify an order or judgment awarding alimony, whether it be for
a gross amount, or payable in instalments. The power is to be exercised cau
tiously and only upon clear proof of facts showing that the changed circum
stances of the parties render the proposed modiﬁcation equitable. A modiﬁca
tion will not be granted on account of facts occurring prior to the original order
or judgment, unless it is shown that the applicant was excusably ignorant of

them at the time.“ The power is not enlarged by a reservation in the original
order or judgment.65 Findings of fact are unnecessary.“6
2806. Independent of divorce—-A wife who is justiﬁably living apart from
her husband may maintain an action against him for her separate support, in
dependent of an action for divorce.M By statute, in an action for limited di
vorce, the court may order an allowance for the separate support of a wife and

her children, though it denies a divorce.as
2807. Action for a1imony—]urisdicti0n—Where a husband who was a resi
dent of this state went into another state and secured a divorce which was void
able, but not void, it was held that the wife, who remained a resident of this

state, might maintain an action for alimony to be awarded out of the property
of her husband in this state, and that jurisdiction might be secured by making
third parties, who were holding the property for the husband, defendants.”
Where a husband who was a resident of this state secured a divorce while his
wife was temporarily in another state, and alimony was awarded to her in the
action, it was held that she could not subsequently maintain an independent ac
tion for alimony.70
2808. Exemptions—Alimony is not a debt or liability within the meaning
of either the constitution or statute relating to exemptions.71
2809. As a lien—Homestead—The court is not authorized to make the
amount of alimony a lien on personalty."2 In making an adjustment or divi
sion of the property of the husband between the parties in an action for divorce.
the court may set off to the wife a whole or a part of the homestead, or may, in
lieu thereof, allow her alimony, and make it a speciﬁc lien on the homestead.73
58 Dougan v. Dougan, 90-471, 97+122.
59 McAllen v. McAllen, 97-76, 106+-100;

MeAllen v. Hodge, 94-237, 102+707.
6° Peterson v. Peterson, 68-71, 70+865;

Stiehm v. Stiehm, 69-461, 72+708; Wid
strand v. Widstrand, 87-136, 91+432; Baier
v. Baier, 91-165, 97+671.
01 Cochran v. Cochran, 93-284, 101+179.
"'-’ Schuster v. Schuster, 84—403, 87+1014.
03 Wagner v. Wagner, 34-441, 26+450.
1" R. L. 1905 § 3592; Semrow v. Semrow,
23-214; Weld v. Weld, 28-33, 8+900;
Smith v. Smith, 77-67, 79+648; Barbaras
v. Barbaras, 88-105, 92+522; Holmes v.
Holmes, 90-466, 97+147 ; Bowlby v. Bowl

by, 91-193, 97+669; McAllen v. McALlen,
97-76, 106+100.
"5 Weld v. Weld, 28-33, 8+90O.
0“ Barabas v. Barabas, 88-105, 92+5:32.

67 Baier v. Baier, 91-165, 97+671.
Thurston

V.

Thurston,

See

58-279, 286, 59+

1017.
68 R. L. 1905 § 3603. See Weld v. Weld,
27-330, 7+267; Id., 28-33, 8+900; Baier v.
Baier, 91-165, 168, 97+671.
69 Thurston v. ThurstonI 58-279, 59+-1017.
1° Sprague v. Sprague, 73-474, 76+268.

'11 Mahoney v. Mahoney, 59-347, 350, 61+
334.
'12 Conklin v. Conklin, 93-188, 101+70.
T3 .\[ahoney v. Mahoney, 59-347, 61+334.
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In an action for divorce and alimony, and to have the amount of recovery de
clared a speciﬁc lien upon certain realty alleged to have been placed by defend
ant in the name of a third person, implcaded as a party to the action, to con
ceal his ownership and defraud plaintiﬂ’, the ﬁndings of the trial court were held
justiﬁed by the evidence.“
2810. Pleading—Alimon_v is allowable without any foundation in the plead
ings.75 That the question of alimony was voluntarily litigated will be presumed
on appeal, in the absence of a bill of exceptions or case.”
2811. Judgment for alirnony—Enforcernent—' ‘he statute provides that a
judgment for alimony may be enforced by execution.H
DOCTORS—See Physicians and Surgeons.

DOCUMENTARY EVIDENCE-Sec Evidence, 3345.
DOCUMENTS-—See Evidence, 3237.
DOGS—Sce Animals. 274, 275; Street Railways, 9022.

DOMICIL
Cross-References
See Attachment, 632; Limitation of Actions, 5610; Process, 7812.

2812. Deﬁnition—A person’s domicil is the place of his ﬁxed abode—his
Residence and domicil are not synonymous.“ Residence is an act.
Domicil is an act coupled with an intent. A person may have his domicil in

home.'““

one state and his residence in another.”

2813. Infants—'l‘he domicil of an infant is generally the domicil of its
In case of divorce or abandonment the domicil of an infant may be

father.Eu

that of its mother."2

2814. Married women—'l‘he domicil of a husband is generally the domicil
of his wife and family.S3
2815. Presumptions—Thc place where one lives is presumptively his dom
icil.“ A domicil. once shown to exist, is presumed to continue until the con
trary is shown .""'

2816. Change—.\n absence of intention to abandon a residence is equiva
lent to an intention to retain the existing,r one."6 A domicil of choice is more
easily changed than one of origin.‘‘‘7 A domicil once acquired does not neces
sarily continue until anotln-r has been acquired.“

2817. Evidence—Admissibility--A person’s statements of intention are ad
missible.“

DOMINION—b‘ec l’ropcrty, 765] .
DOUBLE VOTING—.\‘<-c lilcctions, 2995.
‘'4 Rand v. Rand, 103-5. 114+87.

"5 Sprngue v. Sprag_gnc, 73-47-1, T0268.
7“ Conklin v. Conklin. 93-1.88. l0l+70.
77 l\I:1l-ti V. Muki, l0(i—3-")7, llil‘-')1.

"8 Vcnablc \'. Pauldin;;_ ]9—~l88(l22);
Ke.rwiu v. Sahin. 511-320, 322, 525642.
See 19 Ilnrv. L. Rev. 135.
'19 Keller v. Carr, 40-428. -i2+292; Law~
son r. Adlard, 46-213, 48+l0l9; Albion V.
Maple Lake, 71-503, 744.282; Bechtel v.
Bechtel, 101-511, 1l2+8R3.
*0 Keller v. Carr, 40-429, 42292.
See
Lusk v. Bclotc. 22-468.
*1 Willizims v. Woody. 35-280. 2S+510;

State v. Streukens, 60-325, 327, 62+259;
l\'r:nncr v. Lamb, 84-468, 471. 87+l024.

*2 Fox v. Hicks, 81-197, 83+538.
‘3 Williams v. Moody, 35-280, 28+5l0;
l\'r:nncr v. Lamb, 84-468, 471. 87+1024.
*4 Vcnable v. Paulding. l9-488(422).
"1 See Lusk v. Belote, 22-468.

“State v. Hays, 105-399, 402, 117+6l5.
97 Ycnuble v. Paulding, 19-488(422).
'-Q .\Iissouri etc. Co. v. Norris, 61-256, 258.

ﬁ.'tu3tH. See, as to status of person in act
of moving out of state to acquire a home
elm-\\'licre, Grimcstad V. Lofgren, 105-286,
1 l 7+515.

ﬂ‘King v. .\{cCarth_v, 54-190, 554-960.

DOWER
Cross-References

Sec Curtesy; Husband and Wife, 4279.

2818. In genera1—Dower, at common law, was an estate for life, to which a

wife was entitled on the death of her husband, in a third part of all the lands
and tenements of which he was seized, in fee simple or fee tail, at any time dur
ing the coverture, and to which any issue which the wife might have had might
by any possibility have been heir.90 Dower was abolished in this state by Laws
1875 c. 40.“ The statutory interest which was given to a wife in lieu of dower
is considered elsewhere.92 It is so essentially different that it ought not to be
compared with dower except to distinguish it."3 Cases are cited below in which
the nature of dower at common law is touched upon.“

DRAINS
Cross-References
See Municipal Corporations, 6653; Waters.

IN GENERAL

2819. Basis of right to establish—A proper drainage act is justiﬁable as an
exercise of the police power, the power of eminent domain, and the taxing
power.95

2820. Constitutionality of statutes-The drainage acts of 1887 ," 1897,“
1901,"8 1902,no and 1907,1 have been held constitutional against various objec
tions. Laws 1907 c. 19], providing for the construction of a ditch over lands
adjoining those of the owner seeking to drain his own wet lands, has been held
unconstitutional.2 Section 40, of chapter 448, Laws 1907, has been held un
constitutional,3 and so has section 26, of chapter 230, Laws 1905.‘

2821. Construction of statutes—-The statutes regulating the construction
of public drains are to be liberally construed to carry out their object,“ but pro

visions designed for the protection of landowners must be strictly followed.°
"'1 Griswold v. McGee, 102-114, 1l2+1020.
"1 See Desnoyer v. Jordan, 27-295, 298,
336, 20+324; In re Gotzian, 34-159, 24+
920; Morrison v. Rice, 35-436, 29+-168;

204 (assignable before admeasuremont);
Stitt v‘. Smith, 102-253, 113+632 (not
vested prior to death of husband).
"5 Curran v. Sibley County, 47-313, 50+
237; Witty v. Nicollet County, 76-286, 289,

Roach v. Dion, 39-449, 40+512.

791-112; Lien v. Norman County, 80-58,

92 See §§ 4279, 4280.
as Id,
_
94 Guerin v. Moore, 25-462 (alienation by
husband—enhancement in value—valuation
in assigning to wife); ln re Gotzian, 34

82+1094; State v. Polk County, 87-325,
335, 92+216; Minn. C. & P. Co. v. Koochi

7+140; Washburn v. Van Steenwyk, 32

159, 241-920 (release to husband); Morri

son v. Rice, 35-436, 29+168 (not vested
prior to death of husband); Roach v. Dion.

39-449, 40+512 (priority between mortgage
and dower); Fa-irchild v. Marshall, 42-14,
43+563 (election to take under will) ; Dob
berstein v. Murphy, 44-526, 47+171 (re

lease by quitclaim deed); Sandwich Mfg.
Co. v. Zellmer, 48-408, 416, 51+379 (in na

ching Co., 97-429, 448, 107+405; State v.

Rockford, 102-442, 114+244.
"6 Lien v. Norman County, 80-58, 82+
1094.
91 Ga/are v. Clay County, 90-530, 97+422.

M State v. Polk County, 87-325, 92+216.
99 State v. Crosby, 92-176, 99+636; Me
Millan v. Freeborn County, 93-16, 100
384.
1 Miller v. Jensen, 102-391, 113+914.

2 State v. Rockford, 102-442, 114-+244.

ture of an incumbrancc); Dayton v. Cor
ser, 51-406, 53+717 (unaffected by sale

3Lyon County v. Lien, 105-55, 1l6+10lT.
4 State v. McGuire, 109-88, 122+-1120.
5State v. Polk County, 87-325, 92+216;

on execution against husband during cover
ture); Dobberstein v. Murphy, 64-127, 66+

State v. Isanti County, 98-89, 107+730;
Backus v. Conroy, 104-242. 116+484: State
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2822. Drainage of rncandered lakes--The drainage act of 1887 does not
authorize the drainage of public meandered lakes.1 The statute making it a
criminal offence for any person to drain a meandered body of water is not appli
cable to limit the effect of a later statute authorizing the draining of wet and
overﬂowed lands, through legal proceedings therein prescribed.‘
2823. Obstruction-Criminal 1iability—In a prosecution for obstructing a
drain it has been held error to admit an order establishing the drain because of
insutﬁciency of the description.‘I
ESTABLISHMENT, CONSTRUCTION, AND REMEDIES

2824. Nature of proceedings—Proceedings for the establishment of public
drains are statutory,10 in rem,11 and in invitum.12
2825. Parties—'l'he provisions of the statute relating to parties to drainage
proceedings are to be liberally construed. The right of landowners affected to
appear before the board and to be heard by it is not conﬁned to those who are
strictly parties in the drainage proceedings but extends to landowners with a
well-grounded claim for damage resulting from the construction of the drain,
though it may not certainly appear that such damages are recoverable at law."
2826. Petition—A petition in proper form, ﬁled as required by Laws 1901
c. 258, is a jurisdictional prerequisite to the authority of the county board to
entertain a proceeding thereunder, but the description of a proposed ditch need
not be stated with precise accuracy. It is suﬁicient that the starting point.
course, and terminus be stated with approximate accuracy; the board, in order
ing the construction of :1 ditch under such statute, being ﬁnally guided by the
description as contained in the surveyor’s report.“ A petition need not de
~ scribe the land by subdivisions to correspond with individual ownership. If an
entire section is within a district, it may be described as a section, though the
subdivisions are owned by different persons.15
2827. Notice of hearing on petition—The notice required by Laws 1887
c. 97 § 8, to be given by the auditor, of the time set for the hearing of the peti
tion for the construction of a ditch and of the report of the viewers thereon, is

jurisdictional, and, without it the county board has no power to proceed. The
publication of the notice for three weeks, or twenty-one days, must be fully com
pleted before the day fixed for the hearing.16 Where, at the ﬁrst hearing in ditch
proceedings under Laws 1907 c. -148, the court has appointed an engineer and
viewers, and required the ﬁling'ot their respective reports, notice of the second
and ﬁnal hearing must be given and an opportunity atl'orded to parties inter
ested of supporting by competent evidence valid objections to the laying out of
the ditch.17
v. Baxter, 104-364, 116+-646; Interstate D.
80 1. Co. v. Freeborn County, 158 Fed. 270.
8Curran v. Sibley County, 47-313, 50+
237; Lager v. Sibley County, 100-85y 110+
355. See McMillan v. Freeborn County,
93-16, 100+384.
"Witty v. Nicollet County, 76-286, 79+
112. See Dressen v. Nicollet County, 76
290, 79+113.
BDowlan v. Sibley County, 36-430, 31+
517.
0State v. Lindig, 96-419, 105+186.
1° Lager v. Sibley County, 100-85, 110+
355.

11 McMillan v. Freeborn County, 93-16,
22, 100+384.
212 Curran v. Sibley County, 47-313, 50+
37.
13 State v. Isanti County, 98-89, 107+730.
See Bilsborrow v. Pierce, 101-271, 112+
274.
14 State v. Polk County, 87-325, 92+216;
State v. Lindig, 96-419, 105+186; Johnson

v. Morrison County, 107-87, 1]9+502.
15 State v. Quinn, 108-528, 121+898.

1" Curran v. Sibley County, 47-313, 50+
237; Johnson v. Morrison County, 107-S7.
119+502.

1'! Heinz v. Buckham, 104-389, 1164-736.
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2828. Hearing on petition—-Upon a second and ﬁnal hearing, under Laws
1907 c. 448, interested parties must be given an opportunity to be heard and to

introduce competent evidence in objection to the establishment of the proposed
ditch.18 The court is required to determine the utility of the proposed ditch."
2829. Appointment of viewers-—' ‘he provisions of Laws 1901 c. 258, di
recting the county board to appoint viewers within a speciﬁed time, are merely
directory.20
2830. Laying out—Order—In proceedings to lay out and establish a ditch,
under the provisions of Laws 1905 c. 230, the county board is limited in its
ﬁnal order establishing the ditch to the description thereof as set forth in
the petition, subject to such reasonable departures in the course, distance, and

terminals as are necessary to render the improvement of practical utility. An
extension of a proposed ditch for the distance of seven miles beyond the termi
nus named in the petition is unauthorized.21 A radical departure from the
line of a public ditch as demanded by the petition may render the order laying
out the ditch and all subsequent proceedings entirely void. Where a petition,
under the provisions of Laws 1901 c. 258 § 3, as amended, calls for the laying
out of a public ditch, and designates the source and a proper outlet, the engineer
and county board have no authority to abandon the terminus as petitioned, and
establish the same upon the land of a private owner.22 Under Laws 1905 c. 230
§ 1, if waters are to be diverted from their natural course, the ditch must follow
the general direction of the watercourse and terminate therein, whenever it is

practicable to do so; otherwise there may be, so far as reasonably necessary, a
departure from the watercourse in the route and termination of the ditch.”
The order required by Laws 1905 c. 230 § 10, establishing a ditch, must in it
self, or by reference to the engineer’s report, which is itself sufﬁcient, deﬁnitely
locate the ditch, by giving the proper starting point, route, and terminus.“ An
order laying out a ditch has been sustained on certiorari against objection that
the drainage district was unlawfully split; that as good or better drainage could
be obtained by other routes at less expense, and with less, if any, damages; that

the ditch ordered was inadequate to its responsibilities; and other objections.“
2831. What lands damaged—Certain ﬁndings of a trial court that lands
bordering on Bald Eagle lake would be damaged by a proposed ditch, have been
held not justified by the evidence.26
2832. Irregu1arities—Curative act—A judgment restraining a county
board from collecting a tax for beneﬁts under irregular drainage proceedings,
has been held not to prevent the board from instituting fresh proceedings under
a curative act.27
2833. Bond of petitioners—Provision is made by statute for a bond to be
executed by petitioners for a ditch to indemnify the county for preliminary ex
penses in case the ditch is not established.“3
18 Heinz v. Buckham, 104-389, 116i-736.
19 Wheeler v. Almond, 124+227

(court's

determination on ﬁnal hearing may differ
from that on preliminary hearing—fact
that petitioners have expended money on

faith of ﬁrst determination immaterial—
duty of court in passing on question of
utility-—suiﬁciency of evidence).

20 McMillan v. Freeborn County, 93-16,
l00+384.
21 Lager v. Sibley County, 100-85, 110+
355.
I
=2 Jurries v. Virgens, 104-71, 116+109.
23 State v. Baxter, 104-364, 116+646.

24 Johnson v. Morrison County, 107—87,
1]9+502.
25 State v. Buckham, l08—8, 121+217.

2*! Backus v. Conroy, 104-2-12, 116+484.
'21 Curran v. Sibley County, 56432, 57+
1070.
28 Gugisberg v. Eekert, 101-116, 111-+945
(bond under Laws 1901 c. 258—obligors
not liable in proportion to beneﬁts they

would have received if the ditch had been
constructed—each of ﬁve obligors is bond
to pay only one-ﬁfth of the preliminary ex
penses) ; Freeborn County v. Helle, 105-92,

]17+153 (bond under Laws 1901 c. 258—
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2834. Bond of contracto-rs-Provision is made by statute for a bond to be
executed by contractors, conditioned for the faithful performance of contracts
for the construction of ditches."
2835. Contracts-—Extra services-—Powers of county surveyor and
county board—Under the drainage act of 1887, the authority of the county sur
veyor is limited to inspecting the work of the contractor, when completed, and,
if he ﬁnds the same in accordance with the speciﬁcations of the viewers, to ac

cept it and give the contractor a certiﬁcate of acceptance to that effect. He has
no authority to authorize the contractor to incur extra expenses which are not
embraced within the original speciﬁcations. The expense of constructing a
ditch under this drainage act must be assessed against the property to be bene
ﬁted, and the county board has no authority to incur any liability on behalf of
the county for material and services. Though the county board accepts a ditch
as complete, knowing that the contractor, by direction of the county surveyor.
has expended money for services and materials not embraced within the speciﬁ
cations, such acceptance does not ratify the same and make the county liable
therefor.‘0 Under Laws 1905 c. 230 ,8 17, authorizing partial payments on con
tracts, such payments may be made without the concurrence or approval of the
county board.‘1 Mere irregmlarity in the award of a contract has been held not
to defeat a recovery against a county."
2835a. Enlargement of ditches-—Repairs-—A law authorizing the enlarge
ment of ditcl1cs and the assessment of the cost on adjacent property without
notice to the owners has been held unconstitutional. Ordinary repairs may be
made without notice.83
2836. Appeal to district court—Trial dc novo—An informal notice of ap
peal and bond, given under Laws 1887 c. 97, have been sustained.“ An appeal.
under Laws 1887 c. 97 § 11, from an order of the county board laying out a
public ditch, does not bring up for review the question whether the board has
exceeded its authority by establishing the ditch so as to drain a public mean
dered lake.“

A notice of appeal otherwise speciﬁc, directed to a county board,

is suliicient in form, and, after bond ﬁled, operates to perfect an appeal to the
district court from an order of said board dismissing an application for the
establishment and construction of drainage ditches made pursuant to Laws 1901

c. 258, as amended, and vests the district court with jurisdiction.

The district

court upon appeal is vested with jurisdiction to try all issues both of fact and
law de novo.36
2837. Appeal to supreme court—An order of the court on appeal from the
assessment of damages in ditch proceedings, under Laws 1905 c. 230, assessing

the appcllant’s damages and directing judgment to be entered accordingly, is
not a ﬁnal order and appealable within the terms of that statute.37
obligors not liable where order establish
ing ditch was set aside for irrcgularity
bond not designed

to indemnify county

against failure of its oﬂicers to comply
with the law).

29 Eidsvik v. Foley, 99-468, 109+993 (land
owner entitled to sue on bond under lmws
1902 c. 38 § 10—b0nd held authorized by
statute—complaint on bond siistniiied);
Grams v. Murphy, 103-219, 114-753 (under
Laws 1901 c. 258 landowners whose lands

are included in a drainage district are not
entitled to recover from the contractor and
his bondsmen for the loss of proﬁts arising
from failure to complete the ditch within
the time speciﬁed).

3° Bowler v. Renville County, 105-26, 116+
1029.

-11 Moody v. Brasie, 10-1-463, 116+941.
8'-’ Interstate D. & 1. Co. v. Freeborn Coun

ty, 158 Fed. 270.
33 State v. McGuire, 109-88, 122+1l20.
3* Anderson v. Meeker Uounty, 46-237,
48+l021Z.
35 Drcssen v. Nicollet County, 76-290, 79+

113.
3“ .\IeMillan v. Freeborn County, 93-16,

1001384; Sehumaeher v. Wright County,
97-74, 105+1125.
.
1" Prabl v. Brown County. 104-227, 116+
493.
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2838. Certiorari—Where no provision is made for an appeal, certiorari is a
proper remedy to secure a judicial review of drainage proceedings.as
2839. Injunction—Injunction will lie to restrain drainage proceedings
where a landowner has no adequate remedy at law; 3° otherwise, if there is an

adequate remedy at law.‘0
ASSESSMENTS

2840. Constitutionality—-The constitutional amendment empowering the
legislature to authorize “municipal corporations” to levy assessments for local
improvements, without regard to cash valuation of the property assessed, has
been held to authorize such legislation in respect to counties.‘1 It is competent
for the legislature, in the enactment of laws providing for public improvements
in the interests of the public health, comfort, and convenience, to provide that

the cost and expense of such improvements be assessed against lands beneﬁted
and improved thereby, and Laws 1887 c. 97 is not open to the objection that
such assessment is unequal taxation.42 Laws 1907 c. 448 § 40, providing, in
effect, that the owners of lands beneﬁted by the construction of a new ditch and
its connection with a ditch already constructed, for which their lands were not
assessed, shall pay into the county treasury the same proportion of beneﬁts re
ceived hy their lands that the lands assessed for the original ditch were forced to
pay, is unconstitutional, in that it deprives a class of landowners of their prop
erty for a public purpose without any compensation and without due process of
law.“
2841. Necessity—The expense of constructing a ditch under the drainage
act of 1887 must be assessed against the property to be beneﬁted, and the county
board has no authority to incur any liability on behalf of the county for material
and services.“
2842. Exemptions-—'l'he right of way of a railway company, paying a gross
earnings tax in lieu of all taxes and all assessments as provided by Sp. Laws
1873 c. 111, is exempt from assessments for special beneﬁts accruing thereto by
the construction of a public ditch.“
2843. Additional assessments—The power to assess property for local im
provements is coextensive with the beneﬁts received. It is a continuing one.
and may be exercised to cover the expense of maintaining an improvement.“
2844. Lien for assessment—When attaches-—Under the law authorizing
the construction of drains and ditches by counties, whereby the cost of the same
is made a charge upon the lands beneﬁted, and a lien is imposed thereon to se
cure the county, such lien attaches at the time provided for in the statute, and
the privilege given to the landowner to pay the same in subsequent assessments
does not change the nature of such lien, nor control the time when the lien takes
effect, which is upon the auditor’s statement under G. S. 1894 §§ 7810, 781].
3" Dressen v. Nicollet County, 76-290,
79+113; Schumacher v. Wright County, 9774, ]05+1125; State v. Isanti County, 98-

41 Dovvlan v. Sibley County, 36-430, 31+
517.
42 Lien v. Norman County, 80-58, 82+

89, 107+730; Bilsborrow v. Pierce, 101271, 112+274; Heinz v. Buckham, 104-389,

1094.
See Swanson v. Hallock, 95-161,
103+-895.

116+736; State v. Posz, 10t‘rl97, 118+

43 Lyon County v. Lien, 105-55, 116+1017.

1014; State v. Buckham, 108-8, 121+217.
8“ Dressen v. Nicollet County, 76-290, 79+

H Bowler v. Renville County, 105-26, 116+
1028.

113; Bilsborrow v. Pierce, 101-271, 112+
274; Miller v. Jensen, 102-391, 113+914;
Jurries v. Virgens, 104-71, 116+109; Johnson v. Morrison County, 107-87, 119+502.
4° Schumacher v. Wright County, 97-74,
105+1125.

45 Patterson v. Chi. etc. Ry., 99-454, 109+
99.5.
W McMillan v. Freeborn County, 93-16,
21. 100+384.
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The provisions of G. S. 1894 § 1623, for the attachment of liens for ordinary
taxes as between the state and the landowner as well as between the grantor and
grantee, do not affect or control the assessments provided for in the state drain
age law by virtue of the fact that such assessments are collected in the same
manner as ordinary taxes. The liens provided for in section 1623 and in sec
tion 7811 are distinct, created for different purposes, attach at different times,
and impose diﬁcrent conditions upon the landowner under a covenant against
incumbrances upon the sale of the land by him.‘7 The duty of a county auditor
to ﬁle alien statement, under Laws 1905 c. 230, is mandatory. A delay of four
years in ﬁling such a statement has been held not fatal to the rights of the
county.“

2845. ]udgment—A judgment of the district court upon appeal. affirming
the order of commissioners in assessment proceedings, is not defective because
the lands affected are not described therein; the same being sufﬁciently de
scribed in other parts of the record.‘8
DRAM SHOP—-Sec note 49.

DRUGGISTS
2846. Regulation—'l‘he practice of pharmacy is a proper subject for legisla
tive regulation under the police power. Several statutes upon the subject have
been held constitutional against various objections."0

2847. Selling without license—' ‘he owner of a drug store has been held not
criminally liable for a sale by one in his employ, not a registered pharmacist or
assistant, made without his knowledge or consent.“1

DRUNKENNESS—See Assault and Battery, 538; Criminal Law, 2447;
Homicide, 4238; Master and Servant, 6003; Negligence, 7028.
DUE—See note 52.
DUE BILL—See note 53.
DUE CARE—See Neglige11('c, 6969.
DUE DILIGENCE—Scc note 54.
DUE PROCESS OF LAW--See Constitutional Law, 1637 ; Process, 7835.

DULY—See Pleading, 7517, 7533.
DUPLICATE ORIGINALS-—See Evidence, 3279.
DUPLICITY—-See Indictment, 4-105; Pleading, 7536.
*7 Clapp \'. Minn. G. T. Co., 81-511, 84+
344. See Meeker County v. Schultz, 125+
901 (recording of assessment list and state
ment as required by Laws 1901 c. 258 held
essential to the creation of a lien).
"1 State v. Johnson, 126+-479.
18 Dowlan v. Sibley County, 36-430, 31+

517.
49 State v. Minn. Club, 106-515, 522, 119+
494.
5" State

v.

Donaldson,

41-74,

42+7S1

(Laws 1885 c. 147-title suﬁicient—sale of
patent medicines); State v. Hovorka, 100
2l9, 110+8'/'0 (R. L. 1905 §§ 2327-23-11—
nature of license fr-c—amount of fee rea
sonable) ; Minn. S. P. .-\ssn. v. State Board,

103-21, 114-1-245 (Laws 1907 c. 346, relat
ing to the registration of pharmacists, sus
tained). See State v. Griﬂin, 69-311, 72+
117 (G. S. 1894 § 7926, relating to ap
pointment of members of state board of
pharmacy, held unconstitutional).
-"1 State v. Robinson, 55-169, 56+594.
52 Gies v. Bechtner, 12—279(183); Fowler
v. Johnson, 26-338, 3-+986; Gilﬁllan v. Chat
terton, 38-335, 37+583; Bowers v. Heteh
man, 45-238, 47+792; Ball v. N. W. etc.
As.sn., 56-414, 57+1063.

51* Rhodes v. Pray, 36-392, 32+86; Alex
ander \'. Thompson, 42-498, 44-+534.

-'-* Dc\\'e_\' v. Clark, 48-130, 50+-1032.

DURESS
Cross-References
See Cancelation of Instruments, 1190; Fraud; Payment, 7462; Undue Inﬂuence.

2848. Deﬁnition—Duress is coercion amounting to a destruction of one’s
free will, by means of physical restraint or threat of serious injury, or by dealing
with one’s property so that he is forced to comply with an unlawful demand.
Exact deﬁnition is impossible. Each case must necessarily be determined
-largely by its own facts.“ A mere threat to withhold from a party a legal
right, which he has an adequate remedy to enforce, is not duress.56 A threat of
arrest may constitute duress.“ Duress is a species of fraud.” The distinction
between duress and undue inﬂuence is not well deﬁned.50 The only difference
between fraud, undue inﬂuence, and duress is in the means employed to over

come the will. Duress is a species of fraud in which compulsion in some form
is the means employed."0
2849. Effect—Remedies—Tl1e effect of duress on contracts and deeds is the
same as fraud. The injured party may sue in equity for a rescission by the

court, or he may rescind by his own act and sue at law, or he may allow the con
tract or deed to stand and sue at law for damages."1
2350. P1eading—In pleading duress the ultimate facts constituting the
duress must be speciﬁcally alleged. A general charge of duress is insuli‘icient.“'2
It is unnecessary to allege the evidentiary facts by which the ultimate facts are
to be proved.63
DYING DECLARATIONS-—See Criminal Law, 2461.

EASEMENTS
Cross-References

See Adjoining Landowners; Adverse Possession, 121; Eminent Domain, 3037; Mort
gages, 6377; Party Walls.

2851. Deﬁnition-An easement is the right of an owner of one parcel of
land, by reason of such ownership, to use the land of another for a special pur
pose, not inconsistent with a general property in the owner.“ It is otherwise
deﬁned as a liberty, privilege, or advantage, in land, without proﬁt, existing
55 See Tapley v. Tapley, 10-448(360);
‘Fargusson v. Winslow, 34-384, 25+942;
Flanigan v. Minneapolis, 36-406, 31+359;
Kraemer v. Deustermann, 37-469, 35+276;
State v. Nelson, 41-25, 42+548; Joannin

v. Ogilvie, 49-564, 52+217; State v. La
deen, 104-252, 116+486.
Evidence held
not to show duress.

Perkins v. Trinka,

30-241, 15+115; Nell v. Dayton, 43-242,
45+229; Mpls. L. Co. v. McMillan, 79
287, S2+591.
56 Cable v. Foley, 45-421, 47+1135.
5'' Flanigan v. Minneapolis, 36-406, 31+
359.
58 Tapley v. Tapley, 10—448(360, 369);
Neibuhr v. Gage, 99-149, 108+884.
5" Tapley v. Tapley, 10-448(360, 368);

Kraemer v. Deustermann, 37-469, 472, 35+
276.

.

6° Neibuhr v. Gage, 99-149, 156, 108+
884.
61Neibuhr v. Gage, 99-149, 108+884.
See, as to the necessity of an action to

avoid a mortgage obtained by duress, Sem
row v. Semrow, 23-214.
62 Taylor v. Blake, 11—255(170); Krae~
mcr v. Deustermann, 37-469, 35+276;
Rand v. Hcnneprin County. 50-391, 52+901.
68 Johnson v. Velve, 86-46, 90+126.
64 Warner v. Rogers, 23-34; .\Iackey v.
Harmon. 34-168, 24+70‘2.
An easement
is an obligation between two estates. 1?
Harv. L. Rev. 182.
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distinct from an ownership of the soil. Such a privilege or liberty, open to the
community, is a public easement.“ It is an incorporeal hereditament." It is
property.M The holder of an easement is not the owner or occupant of the
servient estate, and is not entitled to the proﬁts thereof.“ An easement always
implies an interest in the land upon which it is imposed.“ An executed license
is not an easement.70
2852. Not favored—Construed strictly—The law is jealous of a claim to
an easement, and the party asserting such a claim must prove his right to it

clearly. It cannot be established by intendment or presumption.H It is to be
construed strictly.T2
2853. Acquisition—An easement can only be acquired by grant, express or.
implied, or by prescription." It is within the statute of frauds.H It passes
by a deed or mortgage of the dominant estate without express mention."5 The
grant of an easement carries with it by implication any other easements that
may be reasonably necessary to effectuate the purpose of the express grant."
2854. Release—-A deed without reservation has been held to operate at a re
lease of an easement."7
2855. Abandonment—Easements may be lost by abandonment."1
2856. Easement for support of bui1ding—Where the owner of premises,
who has constructed a permanent building so that most of it was on one tract
of land and a part on a second tract of land, sells the ﬁrst tract, his vendee has

an implied easement in the second tract to the extent necessary to support the
building."
PRIVATE WAYS

2857. Acquisition—Deeds construed—A right of way may arise by impli
cation from a grant.”0 Cases are cited below involving the construction of
deeds with reference to rights of way.“
2858. Appurtenant or in gross—It is competent for a grantor in a deed to
create a right of way over the land conveyed, in his own favor, either appurten
ant or in gross, by a reservation inserted in his deed. And it may be done
though in terms it is an exception. A grant in gross is never presumed when
it can fairly be construed as appurtenant to some other estate. When there is
‘"5 Winona v. Huff, 11-l19(75, 85).
W Warner v. Rogers, 23-34;

Mackey v.

Harmon, 34-168, 24+702; Winston v.
Johnson, 42-398, 45+958.
6'' Adams v. Chi. etc. Ry., 39-286, 290,
39+629.

"8 Sanborn v. Minneapolis, 35-314, 29+
126.
“ Mpls. W. Ry. v. Mpls. etc. Ry., 58-128,
131, 59+983; Warner v. Rogers, 23-34.
‘'0 Johnson v. Skillman, 29-95, 12+149.
"Mpls. W. Ry. v. Mpls. etc. Ry., 58
128, 131, 59+983.

1'2 Thompson v. Germania etc. Co., 97-89,
106+1O2.

79- Olson v. St. P. etc. Ry., 38-479, 482,

v. Minneapolis, 41-270, 274, 43+56; Schlag
v. Gooding, 98-261, 108+-11. See N. P.
Ry. v. Duncan, 87-91, 91+271.‘
1" Gravel v. Little Falls etc. Co., 74-416,

77+217; St. Anthony etc. Co. v. Minneapo
lis, 41-270, 274, 43+56.
'7 Flaten v. Moorhead, 58-324, 59+1044.

'18 Smith v. Glover, 50-58, 75, 52+210,
912.
'19 Smith v. Lockwood, 100-221, 110+980.
8° Krueger v. Ferrant, 29-385, 13+158;
Pine Tree L. Co. v. McKinley, 83-419, 86+
414. See Note, 95 Am. St. Rep. 318.
81 Dawson v. St. Paul etc. Co., 15-136

(102); Patterson v. Duluth, 21-493; San
born v. Minneapolis, 35-314, 29+126; Win

38+490; Johnson v. Skillman, 29-95, 12+
149; Mpls. W. Ry. v. Mpls. etc. Ry., 58

ston v. Johnson, 42-398, 45-1-958; Long v.
Fewer, 53-156, 54+1071; Soukup v. Topka,

128, 131, 59+983; Mankato v. Willard, 13

54-66. 55+824; Lidgcrding v. Zignego, 77

13(1).

421, 80+360; N. P. Ry. v. Duncan, 87
91, 914271; Callan v. Hause, 91-270, 97+
973; Thompson v. Germania etc. Co., 97

"Mankato v. Willard, 13-13

(1, 9);

Johnson v. Skillman, 29-95, 12+149.
"Swedish etc. Bank v. Conn. etc. Co.,
83-377. 382. 86+420; St. Anthony etc. Co.

89. 106+102.
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in the deed no declaration of intention of the parties in regard to the nature of
the way, it will be determined by its relation to other estates of the grantor, or
its want of such relation. Resort may also be had in such case to other circum
stances surrounding the transaction, for the purpose of ascertaining the intent
and the effect to be given the instrument. An easement is appurtenant and not
in gross, when it appears that it was granted for the beneﬁt of the grantee’s
land. A right of way is appurtenant to the land of the grantee if so in fact,
though not declared to be so in the deed. If the way leads to the grantee’s land,
and is useless except for use in connection with it, and after the grant was used
solely for access to such land, it is appurtenant to it. Where it appears by a

fair interpretation of the words of a grant, in connection with surrounding cir
cumstances, that it was the intention of the parties to create or reserve a right
in the nature of an easement in the property granted, for the beneﬁt of other
land of the grantor and originally forming, with the land conveyed, one parcel,
such right will be deemed appurtenant to the land of the grantor and binding
on that conveyed. The right and burden thus created will pass to and be bind
ing on all subsequent grantees of the respective parcels of land.“ An easement
may be appurtenant though the deed creating it contains no words of inher
itance.“ A traveled track, or roadway, running from one to another tract of
the lessor’s land, and over the property of another, is not an easement ap
purtenant to the premises leased.“
2859. Of necessity—A way of necessity is a way of strict necessity.“
2860. Transfer of land—If land to which a right of way is attached is di
vided, the right of way passes to each portion into whosesoever hands it may
come, but only so far as applicable to such portion.“
' 2861. Selection by grantor—lf a deed reserves a right of way, but does not
locate it, the grantor or his assigns may locate it.87
2862. When exclusive-An easement of way is not necessarily exclusive.
Whether or not it is of that character depends upon the nature of the occasion,
the use shown, and the terms of the agreement whereby it is created.88
2863. Abandonment—A right of way may be lost by abandonment."
2864. Repair—It is the right and duty of a grantee of a private way to keep
it in repair."0
EDUCATION—See Schools and School Districts.
EFFECTS—See note 91.
82 Winston v. Johnson, 42-398, 45+958;
Long \'. Fewer, 53-156, 54+~1071; Lidger
ding v. Zignego, 77-421, 80+360; N. P. Ry.
v. Duncan, 87-91, 91+271; Callan v. Hause,
91-270, 974-973; Thompson v. Germania
etc. Co., 97-89, 106+102.
88 Lidgerding v. Zignego, 77-421, 80+360.
84 Ahcrn v. Hindman, 101-34, 111+734.
1"‘ Dawson v. St. Paul etc. Co., 15-136

(102, 109); Pine Tree L. 00. v. McKinley,
83-419. 86+-414; Hurley v. Miss. etc. Co.,

34-143, 24-I-917.

See 12 Harv. L. Rev. 54,

422.

5“ Dawson v. St. Paul etc. Co., 15-136

(102, 109).
B7 Callan v. Hause, 91-270, 97+973.
88 Thompson v. Germania etc. Co., 97-89,
106+102.

89Smith v. Glover, 50-58, 75, 52+210,
912.

"0 Reed v. Board Park Comrs., 100-167,
1104-1119.

M Ide _v. Harwood, 30-191, 14+884.

EJECTMENT
Cross-References

See Eminent Domain, 3125; Judgments, 5191; New Trial, 7209; Vendor and Pur
t-haser, 10089.

IN GENERAL

2865. Nature of action—Ejectment is a possessory action. Its ostensible
object is the recovery of actual possession of the land and not to try the title
thereto."2 It has been described as a “mixed action,” "8 but the expression is
hardly proper in our practice.
2866. Common-law action abo1ished—The common-law action of eject
ment, with its ﬁctions and distinctive rules has been abolished in this state.“

2867. For what action will lie-—Ejectmcnt will lie wherever a right of en
try exists and the interest is tangible so that possession can be delivered, but not
where the thing to be recovered is incorporea .95 It will lie in case of an en
croachment by one owner of a party wall upon the property of the other owner,“
or to determine the rights of the parties when land is overﬂowed by a dam.'"
2868. Re-entry—The common-law ceremony of re-entry is unnecessary.”
2869. Demand before suit—No demand of possession or notice to quit be~
fore suit is necessary where the defendant holds adversely."9
PARTIES

2870. Who may maintain action—It is the general rule that ejectment
can be maintained only against a person in possession, by one having a present
exclusive right of possession.1 The following persons have been held entitled
to maintain an action: a vendor against a vendee in default; 2 a landlord against
a tenant;3 a tenant in common against a stranger;‘ a tenant in common

against his cotenant ; ‘ a grantor, against a successor to the grantee, upon breach
of a condition subsequent; 6 a municipality, to recover land dedicated to the
public for streets, etc.; 7 a tribal Indian. to recover land outside a reservation; 8

a dedicator of land to the public, as against one to whom a municipality had
wrongfully leased the land for private purposes; ° a “n1ortgagee in possession,”
as against a third party;‘° an owner of a party wall, as against the other
owner; “ an executor; 12 a purchaser from the state of school lands which have
‘J2 Winona v. Huﬁ, 11—119(75); Atwater
v. Spalding, 86-101, 90+370.
98 Winona v. Huff, 11-119(75).
M Sioux City etc. By. v. Singer, 49-301,
51+905; Doyle v. Hallam, 21-515; Lewis
v. Hogan, 51-221, 53+367.
9-5 Winona v. Huff, 11-119 (75). See
Pence v. St. P. etc. Ry., 28-488. 11+80.
"6 Johnson v. Minn. T. Co., 91-476, 98+
321; Dickerson v. Minn. T. Co., 98-230,
1o7+1132.
W Reynolds v. Munch, 100-114, 110+368.
98 Sioux City etc. By. v. Singer, 49-301,
51+905.

99McClane v. White, 5-17s(139).
1 Eastman v. Lamprey, 12—153(89);
Pence v. St. P. etc. Ry., 28-488. 11+80;
Kremer v. Chi. etc. Ry., 54-157, 161, 55+
928;

Norton v. Frederick, 107-36, 119+

492. See Bcteher v. Chi. etc. Ry., 124+
1096.
1

'-‘Thompson v. Ellenz, 58-301, 59+1023;
Williams v. Murphy, 21-534.
3State v. Dist. (‘t.. 53-483, 55+630.
4 Sherin v. Larson, 28-523, 11+70; Easton

v. Scoﬁeld, 66-425, -129, 69+326.
5Cameron v. Chi. etc. Ry., 60-100, 61+
814; Cook v. Webb. 21-428.

"Sioux City etc. R_\'. v. Singer, 49-301,
51+905.
7 Winona v. Huﬁ, 11—119(75).

8Bem-Way-Bin-.\'ess v. Eshelby, 87-108.
914-291.
9Sanborn v. Van Duyne. 90-215. 96+41.

Roe Betcher v. Chi. etc. Ry., 12-H1096.
10 Law v. Citizens‘ Bank, S5-411. 89+320.
11Johnson v. Minn. T. Co., 91-476, 98+
321; Dickerson v. Minn. '1‘. Co., 98-230,.
10T+1132.
12 Miller v. Hohr-r,¢,:. 22-249.

Sec § 3567.
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been submerged by the maintenance of a dam across a stream.18 Bare posses
sion will enable one to maintain an action against another having no title.H
The following persons have been held not entitled to maintain an action: a
mortgagor, or one in privity with him, against a mortgagee lawfully in posses
sion after condition broken ; 1“ a mortgagee, against his mortgagor, his mort

gage being a deed absolute in form; 1“ a mortgagee, against his mortgagor, be
fore foreclosure; " a lessor, against a railway company ; 18 a party to a party
wall agreement, against the other party to the agreement.10
2871. Equitable owner—An equitable owner may maintain cjectment
against the holder of the legal title or a stranger.‘0
2872. Parties defendant—Ejectment will lie only against one in posses
sion.’1_ A servant or agent is not in possession within this rule.’2 An action
will lie against an executor who has taken possession under the statute.23 The
possession of a tenant is the possession of his landlord, while the relation of
landlord and tenant exists, but not after it has been terminated by an execution
sale."
JOINDER OF ACTIONS

2873. In general—An action of ejectment, with or without damages for the
withholding of the property, may be joined with a claim for the rents and
proﬁts, that is, mesne proﬁts.25 A cause of action for damages for the with
holding of one parcel of land cannot be united with a cause of action to recover
the possession of another parcel, with damages for the withholding thereof."

A cause of action for injuries to the estate may be joined with one for the re
covery of the land and for the use and occupation thereof.27
COMPLAINT

2874. In genera1—A complaint which alleges that the plaintiﬁ is the owner
in fee of the premises sought to be recovered, and that the defendant is in pos
session thereof and withholds the same from the plaintiff, is sufficient.28 A
complaint which in substance alleges that the plaintiff is the owner in fee and
entitled to the immediate possession of the premises sought to be recovered and
that the defendant is in possession thereof, and unlawfully withholds the sa1nc
from the plaintiff, is sufficient.” A complaint must allege ownership or right
13 Kinney v. Munch, 107-378, 120+-374.
H Sherin v. Braekett, 36-152, 30+551.
I6 Pace

v.

Chadderdon,

4—499(390);

Johnson v. Sandhoﬁ, 30-197, 14+889;
Jones v. Rigby, 41-530, 43-l-390; Lane v.
Holmes, 55-379, 57+132 ; Cargill v. Thomp
son, 57-534, 550, 59+638; Backus v. Burke,
63-272, 65-+459; Martin v. Fridley, 23-13.
1"Meighen v. King, 31-115, 16+702.
17 See § 6227.
"1 Pence v. St. P. etc. Ry., 28-488, 11+80.

W Houghton v. Mendenhall, 50-40, 52+269.
20 Merrill v. Dearing, 47-137, 49+693;
Freeman v. Brewster, 70-203, 72+1068.

21 Pence v. St. P. etc. Ry., 28-488, 11+
80; Bagley v. Sternberg, 34-470, 26+602;

Gowan v. Bensel, 53-46, 544-934; Allis v.
Nininger, 25-525.
22 Marks v. Jones. 71-274, 73+961; Bag
ley v. Sternberg. 34-470, 26+602; Hodg
son V. St. Paul P. Co., 78-172, 801-956.

23 Pabst V. Small, 83-445, 86+450.
'-'4 Gowan v. Bensel, 53-46, 54+934.
25 R. L. 1905 § 4154(5); Armstrong v.
Hinds, 8—254(221); Holmes v. Williams,

16-16-4(146) ; Merrill v. Dearing, 22
376; Lord v. Dearing, 24-110.
2" Holmes v. Williams, 16—164(146).
21 Pierro v. St. P. etc. Ry., 37-314, 34+
38; Id., 39-45], 40+520.
'28 Bena T. Co. v. Sanve, 104-472, 116+
947.
2° Merrill v. Dearing, 22-376. See Me
Clane v. White, 5-178(139); Wells v.
Masterson, 6—566(401); Pinney v. Frid
ley, 9-34(23); May v. First Div. etc. Ry.,
26-74, 1+584; Hennessy v. St. P. etc. Ry.,
30-55, 14+269; Schultz v. Hadler, 39-191,
39+97; Curtiss v. Livingston, 36-380, 31+
Atwater v. Spalding, 86-101, 90¢
I

.
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of immediate possession in the plaintiff.‘0 A complaint by a purchaser of
school lands for the state against a railway company held sul’ﬁcient.*‘1
2875. Allegation of title-—' ‘o prove a legal title, it is sufficient to allege that
the plaintiff is the “owner,” without disclosing the nature of his estate." Such
a general allegation will admit proof of title by adverse possession." But it
will not admit proof of an equitable title. In pleading an equitable title the
plaintiff must set out all the facts with as much particularity as if he were draw
ing a bill for equitable relief under the old practice.“ It is proper practice to
allege title as an ultimate fact without alleging the facts by which it was ac
quired. If such facts are alleged and an essential fact in the chain of title is
omitted the complaint is bad though it contains a general allegation of title."

If the plaintiff alleges ownership in general terms he may prove a legal title
acquired in any way, but if he alleges title as acquired in a particular way he
is restricted in his proof accordingly.‘° Title must be alleged as of the time
of the commencement of the action as well as of the time of the ouster."
2876. Equitable title-—In pleading an equitable title all the facts must be
alleged as fully as in a bill in equity under the old practice.as
2877. Allegation of right of possession—The plaintiff must have the im
mediate right of possession.“ It is customary to allege that he has this right,‘0
but it is unnecessary to do so if the right otherwise appears. as from an allega
tion of ownership. An allegation that plaintiff is the owner in fee of the prop
erty sought to be recovered carries with it by inference an immediate right of
possession. and the latter fact need not be expressly averred.“ An allegation
that the plaintiff is entitled to the immediate possession is a conclusion of law
and ineffectual without an allegation of facts giving rise to the right."
2878. Alleging possession-Possession by the defendant is an essential
fact and must be alleged unequivocally.“ A general allegation that defendant
wrongfully detains the possession is of no effect against speciﬁc facts showing
that he is not in possession.“
2879. Wrongful detention—It is often alleged that the defendant “wrong
fully” or “unlawfully” withholds possession from the plaintiff.“ This is un
necessary if it otherwise appears that the withholding is wrongful. A general
allegation that the defendant withholds possession from the plaintiff, the plead
ing showing a right of possession in the plaintiff, is sufficient to require the
defendant to show his right, if any he has.“ If a complaint shows that the de
30 Armstrong

v.

Hinds,

8—254(221);

31Lawver v. G. N. Ry., 97-36, 105+1129.
32 McArthur v.

Atvvater
Curtiss

v.
v.

Clark,

v. Hoberg, 22-249.

See Rhone v. Gale,

12-54(25).

Schultz v. Hadler, 39-191, 39+97.

-‘*8 Merrill v. Dearing, 47-137, 49+693;

86-165,

90+369;

Spalding,

86-101,

90+370;

Freeman v. Brewster, 70-203, 72+106S;
Stuart v. Lowry. 49-91, 51+662; Olson v.

Livingston,

36-380,

31+357;

Minn. etc. Ry., 89-280, 94+871.

Parker v. Mpls. etc. Ry., 79-372, 82+673.
33 MeArthur v. Clark, 86-165, 90+369.
3*Merrill v. Dearing, 47-137, 49-l-693.
See § 2876.
55 Pinney v. Fridley, 9—34(23); Schultz
v. Hadler, 39-191, 394-97; Bartleson v.
Manson, 105-348, 117+512. See § 7524.
36 Pinney v. Fridley, 9—34(23); O’Malley
v. St. P. etc. Ry., 43-289, 294. 45+440.

See Miller v.

Natwick,

125+1022

(un

necessary to plead judgment as source of
title).
31 Armstrong
v.
Hinds,
8-25-l(221);

Holmes v. Williams. 16-164(146); Miller

-19 Pace

v.

Chadderdon,

4-499(390);

S\‘llllliZ v. Hadlcr, 39-191, 391-97.
W500 cases under § 2874.

H Bcna T. Co. v. Sauve, 104-472, 11m
947. See Wells v. Masterson, 6—566(401);
Norton v. Frederick. 107-36. 119+492.
*2 See Schultz v. Hmller, 39-191, 39+97.
4-"i See Gowan \'. Benscl, 53-46, 5-H934;
Pence v. St. P. etc. Ry., 28-488, 11+80;

Allis v. Nininger, 25-525.
Hﬁowan v. Benscl. 53-46. 54-P934.

4-'1 Scc Pinney v. Fridlcy, 9-34 (23); Mer
rill v. Dearing. 22-376; Wells v. Master
son, 6-566(401).
4" Benn T. Co. v. Sauve, 104-472, 116+
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fendant’s possession was originally lawful it must allege facts showing that it
subsequently became unlawful."
2880. Description of premises—In describing the premises by reference to
monuments it is unnecessary to allege positively the existence of such monu
ments.“

2881. Recording deeds-—It is unnecessary to allege that deeds in a chain
of title were recorded."

2882. Demand of posscssion—If a demand of possession is a condition pre
cedent to an action it must be alleged.“
2883. For undivided interest—In an action to recover an undivided inter
est it is unnecessary to allege that the defendant is not the owner of the other
undivided interest, or in possession under such owner.51
ANSWER

2884. General denial-Evidence admissiblc—Where the plaintiff alleges
his title in general terms the defendant, under a general denial, may prove any
fact which tends to defeat the title which the plaintiff attempts to prove on the
trial. He may controvert the facts sought to be proved by the plaintiff or in
troduce new matter tending to defeat the title sought to be proved by the Plain
tiff.“2 He may prove an equity which, without any affirmative relief, defeats
plaintiffs right of possession.“ If the plaintiff pleads the source of his title
the defendant cannot, under a mere denial, prove facts in the nature of con
fession and avoidance.“
2885. Particular answers construed-Cases are cited below involving con

struction of particular answers.“5
DEFENCES

2886. Title in third party—As a general rule the defendant may defeat the
action by proof of title in a third party, even though he does not connect him
self with such title. He may do so under a general denial when the plaintiff
pleads his title in general terms.“ But a mere intruder or trespasser cannot
defeat an action by proof of title in a third party unless he connects himself
with such title."
947.

See

Adams

v.

Corriston,

7-456

(365); Cordill v. Minn. El. Co., 89-442,

95+306.
1" Holmes v. Williams, 16-164(146).
45 May v. First Div. etc. Ry., 26-74, 1+
584.

M Fiﬁeld v. Norton, 79-264, 82+581.
5° McClane v. White, 5-178(139).
*1 Sherin v. Larson, 28-523, 11+70; Hen
nessy v. St. P. etc. Ry., 30-55, 14+269.
52 Kipp v. Bullard, 30-84, 14+364 (that
land acquired under execution was a home
stead); Com. Title etc. Co. v. Dokko, 72
229, 75+106 (that a mortgage was usuri

ous); Cool v. Kelly, 78-102, 80+-861 (a
tax certiﬁcate); McArthur v. Clark, 86
165, 90+369 (adverse possession); Brasie
v. Mpls. B. Co., 87-456, 462, 92+340
(statute of limitations); Rogers v. Clark,
104-198, 116+739 (title in third party).
See Wakeﬁeld v. Day, 41-344, 43+-71 (that
a deed absolute in form was a mortgage).

-15 Travelers’ Ins. Co. v. Walker, 77-438,
80+618.
MKennedy v. McQuaid, 56-450, 48+35
(conveyance to third party);

Travelers’

Ins. Co. v. Walker, 77-438, 80+618 (an
equity requiring affirmative relief); Dick
son v. St. Paul, 105-165, 117+426; Bartle
son v. Munson, 105-348, 117-+512.

M Curtiss v. Livingston, 36-312, 30+814
(not a counterclaim); Bendikson v. G. N.
Ry., 80-332, 83+194 (held to allege sulﬁ
ciently that defendant leased the land
from the owner and was occupying it un
der the lease);

Yorks v.

Mooberg, 84

502, 87+1115 (held to admit possession of
the premises as alleged in the complaint).
M Rogers v. Clark, 104-198, 116+739;
Kinney v. Munch, 107-378, 120+374; Hen
derson v. Wanamaker, 79 Fed. 736.

5'1 Kinney v. Munch, 107-378, 120+374.
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2887. Equitable defences-—An equitable defence may be interposed in eject
ment, as in other actions, at least if it relates to the right of possession and is a
proper one to be litigated in the action. To prevail against the plaintitfs legal
right to the possession an equity must be such that, under the former practice,
a court of equity, upon a bill ﬁled setting up the facts, would have enjoined an
action of ejectment.“
2888. Disclaimer-—Where a defendant disclaims any interest in the prop
erty he is not entitled to litigate the title with the plaintiff. He is simply en
titled to a judgment of dismissal, with costs.5°
2889. Waiver of vacancy—A party sued in ejectment may waive the objec
tion that he is not in possession.uo
2890. Miscellaneous defences—The fact that one of two defendants was
acting as the agent of the other has been held no defence as to either.M The
lien of a purchaser at a void guardian’s sale, has been held no defence to an ac
tion by a ward.02
PROOF

2891. Exactness--The law requires exactness in the derivation of title.“3
2892. Burden on plaintiﬁ—The plaintilf must recover upon the strength of
his own title and not upon the wealniess of that of the defendant. The burden
of proof is on the plaintiff and the defendant may “fold his arms and await the
establishment of the plaintitf’s title.” If the plaintiff fails in his proof of title
he cannot recover however weak or defective the defendant’s title may be.“
He must prove some title or interest in himself carrying the right of immediate
possession.“ Title must be proved more strictly in ejectment than when it is
only collaterally or incidentally involved.°°
2893. Prima facie proof-The plaintiff may make out a prima facie case
by showing a paper title running back to the government; ‘" by introducing a
United States land ofﬁce certiﬁcate or receipt; °“ by showing a paper title from
a grantor who is admitted by the defendant to have been an owner; “ by show
ing a paper title from the defendant; "° by proof of possession under color of
title by his ancestor; 7‘ as against a disseizor, by proof, of actual and peaceable
possession, under color of title at the time of the ouster by the defendant; 7’ by

tracing title from the person under whom the defendant claims; "3 by prov
ing adverse possession for the statutory period; 7‘ or by proving facts which
estop the defendant from disputing the title of the plaintiﬂf." It is unneces
58 Williams v. Murphy, 21-534; McClane
v. W'hite, 5-178(139); Coolbaugh v. Roe
mer, 32-445, 21+-172; McKinney v. Bode,

33-450, 454, 23+851; Probstﬁeld v. Czizek,

S66; Jenkins v. Jenkins, 92-310, 100+7;
Sherwin v. Bitzer, 97-252, 106+1046.
“-'- See § 2870.
6“ Morin v. St. P. etc. Ry., 33-176, 22+

37-420, 34+896; Freeman v. Brewster, 70

251.

203,

“7 Baxter v. Nowell, 88-110, 92+-525;
Rogers v. Clark, 104-198, 116+739 (intro
duction of patent).
68 See § 7982.
69 Horniug v. Sweet, 27-277, 6+782.
7° Esty v. Cummings, 75-549, 78+242.
71Sherin v. Larson, 28-523, 11+70.
72 Sherin v. Brackett, 36-152, 30+551.
See 14 Harv. L. Rev. 625.
T3 Horning v. Sweet, 27-277, 6+7S2:

72+1068;

Travelers’

Walker, 77-438, 80+618.

Ins.

Co.

v.

See O’Connor

v. Gertgens, 85-481, 89+866.

-'»B Marks v. Jones, 71-274, 73+961.
00 Allis v. Nininger, 25-525.
"1 Wells v. Atkinson, 24-161.

6: Montour v. Purdy, 11—384(278).

as Morin v. St. P. etc. Ry., 33-176, 22+
251; Philbrook v. Smith, 40-100, 41+545.
M Minn. Deb. Co. v. Johnson, 94-150.
1024-381; Pace v. Chadderdon, 4-499

(390); Greve v. Coﬂin, 14-345(263);

Thompson v. Ellenz, 58-301. 59+-1023:
MeRoberts v. McArthur, 62-310. 64+903:

Barber v. Robinson, 78-193, 197, 80+968;

Preiner v. Meyer, 67-197, 69+8S7.

O’(‘onnor v. Gertgens, 85-481, 489, 89+

74 McArthur v. Clark, 86-165, 904-369.

T5 See §§ 5363, 10089.
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sary for him to show that he has been in actual possession within ﬁfteen years
before the commencement of the action. Title and right of possession within
the time limited are all that need be shown.76
2894. Presumption of continuance-Proof that the title was in a party at a
certain date, and that at a subsequent date be conveyed to another, is prima

facie evidence of title in the latter. He need not prove atfirmatively that his
grantor had not in the meanwhile conveyed to a third party."
2895. Ouster—Tenants in comrnon—-In an action for an undivided inter
est the burden is on the defendant to'allege and prove that he is a tenant in
common with the plaintiff, before he can put the plaintilf to proof of denial of
his right or acts amounting to an ouster.’8
2896. Good faith—Unrecorded deeds—Where the plaintiff claims title
under a junior deed of record to which he is a party he is bound, as against a
defendant claiming under a senior unrecorded deed from the same grantor. to
prove that hepurchased in good faith and for a valuable consideration. The
rule is otherwise where the defendant is a stranger to the unrecorded deed.’0
2897. Identity of persons-—In proving a title identity of names is suﬁicient
prima facie evidence of identity of persons.80 Names in which the initials are
different are not identical within this rule.81
DAMAGES AND MESNE PROFITS

2898. Deﬁnitions and distinctions—-Mesne proﬁts are the proﬁts or other
pecuniary beneﬁts which one who dispossesses the true owner receives between

disseizin and the restoration of possession.82 In our practice a claim of damages
for withholding, a claim for rents and proﬁts, and a claim for use and occupa
tion, are used synonymously in this connection.

A party cannot recover sub

stantial damages for withholding and also for mesne proﬁts. The statute has
not changed the measure of damages but only the mode of recovering them.53
2899. Modes of recovery—At common law, after ejectment proceedings be
came ﬁctitious and the plaintiﬁ merely nominal, only nominal damages were
recoverable. The real damages from being deprived of possession, called mesne
proﬁts, were only recoverable after judgment in ejeetment, in a separate action.
either of trespass for damages, or, in case the party elected to waive the tort, of
assumpsit for the use and occupation of the land. In this state, by virtue of
statute, mesne proﬁts, or damages for withholding, are recoverable in ejectment
if the complaint lays a proper foundation therefor. But a party may seek only
nominal damages in ejectment and after judgment therein pursue his separate
remedies as at common law.“ Where a disseizor surrenders or abandons pos
session before suit and the rightful owner is in possession, the latter may main
tain trespass for the wrongful entry and recover damages therefor in the nature
of mesne proﬁts.*“‘
7" Norton v. Frederick, 107-36, 119+-492.
T1 Mueller v. Jackson. 39-431, 40+565.
7*‘ Sher-in v. Larson, 28-523, 11+70.
79 See '9‘ S303.
8" Horning v. Sweet, 27-277. 6+782.
51 Ambs v. Chi. etc. Ry., 44-266, 46+321.
9'2 Nash v. Sullivan, 32-189, 20+144.
88 Lord v. Dearing, 24-110.
‘4 R. L. 1905 § 4154; Lord v. Dearing,
24-110; Nash v. Sullivan, 32-189, 20+144;

Armstrong v. Hinds, 8—254(221); Merrill
v. Dearing, 22-376; Holmes v. Williams.

16-l64(146). At common law the judg
ment in ejeetment had the effect, by rela
tion, of determining that‘ the person found
to be the owner of the land had possession
at the time when he acquired his title, and
upon this theory his action of trespass
for mesne proﬁts was sustained. Cook v.
Webb, 21-428; Woodcock v. Carlson, 41

542, 43+479; Blew v. Ritz, 82-530, 55‘
548.

85 Blew v. Ritz, 82-530, 85+548.
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2900. Measure of damages—The measure of damages for withholding the
property, that is, for mesne proﬁts, is the fair value of its use, in other words its
rental value, exclusive of the use of improvements made by the defendant, dur
ing the time it is withheld, not exceeding six years. This, whether recovery is
had in ejectment or in a separate action.“ The value of the use of the prop
erty for any legitimate purpose may be recovered." The peculiar location and
conditions surrounding the property may be shown in determining its rental
value.88
2901. For waste—Under appropriate allegations recovery may be had for
injuries to the estate, by the defendant, while in possession.“

2902. To what time assessed—Damages should be assessed up to the day
of trial.“0
2903. From what time assessed—In an action by a vendee, under an execu
tory contract, it has been held that the damages were properly calculated from
the date of the contract."1
2904. Oifsetting improvements—'I‘he statute provides for offsetting im
provemcnts against damages under certain conditions.02
VERDICT AND JUDGMENT

2905. Verdict—A verdict is sufficient, though informal, if it can be made
certain by a reference to the pleadings and record.”
2906. Judgment-—A judgment in general terms for the defendant is sulﬁ
cient. A judgment may deﬁne the line between plaintiff and defendant when
such line is a fact in issue and decided.“ Facts found showing only that the
defendant is the present owner of the legal title, with the right of possession, do
not warrant a judgment barring all claims of the plaintiff to the land.“ A
judgment for a plaintiff claiming under an execution sale which, in effect, al
lowed the defendant to redeem from the sale, has been held erroneous.”

A de

fendant, in possession as a servant, disclaiming any interest in the land, has
been held entitled only to a judgment of dismissal. But a judgment against
him for the possession has been held not prejudicia .97 A defendant in posses
sion under a bond for a deed has been held entitled to an accounting and judg

ment thereon." In an action by a corporation of which there are contestingr
claimants to the offices, upon an answer alleging that the defendant is in posses
sion under one set of claimants, the court, while it cannot render judgment, as

between the claimants, so as to exclude one set and put another into the offices.
will determine whether the set which let defendant in were officers of the cor
poration.” A judgment in ejectment may be but a preparatory step to other
appropriate remedies.1
*0 R. L. 1905 § 4432; Nash V. Sullivan,
32-189, 20+144; Noyes v. French, 80-397,
83+385;

1115.

Yorks v. Mooberg, 84-502, 87+

See Poehlcr v. Reese, 78-71, 80+

347 (evidence that the fair rental value

of a tract of land for a speciﬁed year is
:1 certain sum will not support a ﬁnding
that the rents, issues, and proﬁts of the
tract for that year were the sum stated) ;
(‘ampbell v. Loeb, 72-76, 74+102-l (find
ings as to damages held not justiﬁed by

the evidence); Gould v. Alton, 93-44s.
1014965 (ﬁndings as to damages sus
tained).
M Curry v. Sandusky F. Co., 88-485, 93
896.
‘*9 Noyes v. French, 80-397, 83+3S:'>.

95' Pierro v. St. P. etc. Ry., 37-314, 34+
38; Id., 39-451, 40+520.
90 Abrahamson v. Lamberson, 68-454, 71+
676.
91 Ferguson v. Trovaten, 94-209, 102+
373.
92 R. L. 1905 § 4432; O’Mulcahy v.
Florcr. 27-449. 8-166; McLellan v. Omodt.
37-157, 33+326.
"9 (‘ohucs \'. Finholt, 101-180, ll2+12.
‘~>4l'iaran1_v v. Ruschke, 46-125, 48+-561.

9-"
W
M
M

King v. Kindred, 38-354, 37+-794.
Coolbaugh v. Roemer, 30-424, 15+B69.
Marks v. Jones. 71-274. 73196].
Coolhaugh v. Roemer, 32-445, 21+472.

“9 Trustees v. Halvorson, 42-503, 44+663.

1 Rc_\'nol~l.\‘ V. Munch, 100-ll4. ll0-L368.
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REMOVAL OF BUILDINGS A.ND CROPS

2907. Removal of buildings-—The statute provides for the removal of build
ings erected by an occupant in good faith.2
2908. Removal of crops—The statute authorizes an occupant to enter the
premises for the removal of crops after a judgment against him though it is
adjudged that he was not entitled to possession when the crops were sown.8
EJUSDEM GENERIS—See Contracts, 1837 ; Statutes, 8977.

ELECTION
Crosslteferenccs

See Indictment, 4414; Pleading, 7536; Wills, 10299.

2909. Deﬁnition-The equitable doctrine of election is an obligation im
posed upon a party to choose between two inconsistent or alternative rights or
claims, in cases where there is a clear intention of the person from whom he de
rives one that he should not enjoy both.‘

ELECTION OF REMEDIES
2910. Deﬁnition—Election of remedies is the adoption of one of two or
more coexisting and inconsistent remedies which the law affords upon the same
state of facts.‘
2911. Distinguished from estoppe1—'l‘he doctrine of election of remedies
differs from that of estoppel in its broadest sense, in that the party invoking it
need not show that he will suffer some material disadvantage, unless his adver
sary be required to abide by his election.6
2912. Necessity-—A party is put to an election only where his remedies are
inconsistent, and not where they are consistent and concurrent.7
2913. Forms of action at common 1aw—At common law a party frequently
had a choice of various forms of action on the same state of facts, and success or

failure often depended upon the choice.8
2914. Finality of e1ection—One who has voluntarily chosen and carried into
effect an appropriate legal remedy, with full knowledge of the facts and of his

rights, is barred from pursuing another inconsistent remedy, even though no in
jury has been done by his choice or would result from resorting to the other
remedy.9

But a futile attempt to enforce a right or remedy which one does not

2 R. L. 1905 § 4433; Reed v. Lammel, 40
397, 42+202.
3R. L. 1905 § 4438; Bloemendal v. A]

brecht, 79-304, s2+5s5.
4Washburn v. Van Steenwyk, 32-336,
350, 20+324; In re Gotzian, 39-159, 24+
920; Brown v. Brown, 42-270, 44+250;
Sherman v. Lewis, 44-107, 46+318; Soren
son v. Carey, 96-202, 104+958; Appleby v.
Appleby, 100-408, 111+305. See 23 Harv.
L. Rev. 138.

958; Aho v. Republic I. & S. Co., 1044
322, 116+590.
1Barnes v. Hekla etc. Co., 56-38, 57+
314; Bell v. Mendenhall, 71-331, 337, 73+
1086. See Smith v. Carlson, 36-220, 222,
30}-761; Piper v. Sawyer, 78-221, 223,

80+970; Aho v. Republic I. & S. Co., 104
322, 324, 116+590.

8Folsom v. Carli, 6420(284, 289).
9 Rheiner v. Union Depot etc. Co., 31-289,
295, 17+623; Thomas v. Joslin, 36-1, 29+

-'1 See cases under §§ 2912, 2914.

344; Dyckman v. Sevatson, 39432, 39+73;

0 Pederson v. Christoiferson, 97-491, 106+

Quimby v. Shearer, 56-534, 58+155; John
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possess, is not a bar to the enforcement of rights or remedies he does possess.10
One who has sought a legal remedy, but has withdrawn or discontinued the pro
ceedings bcfore any action has been had upon it, is not barred from pursuing a
different remedy, at least if the adverse party is not thereby prejudiced.H If an
election is based on a justiﬁable ignorance of material facts it will not be con
clusive.‘ 2
son v. Johnson, 62-302, 64+905; Wright v.

79+100-3; Pederson v. Christoﬁerson, 97

Robinson,

491, 106+958.
See Christianson v. Nor
wich etc. Soc.. 84-526, 533, 88+16.

'79-272,

82+632;

Pederson

v.

Christoﬂ'crson, 97-491, 106+958; Johnson
\'. Clontarf, 98-281, 108+521; Aho v. Re
public I. & S. Co., 104-322, 116+590.
1" In re Van Norman, 41-494, 43+334;
Marshall
v.
Gilman,
52-88,
534-811;

Cumbey v. Ucland, 72-453, 458, 75+727;
Schrepfer v. Rockford Ins. Co., 77-291,

11Bitzer v. Bobo, 39-18, 38+609; Spurr
v. Home Ins. Co., 40-424, 42+206;
Cumbey v. Ueland, 72-453, 75+727; Mul
cnhy v. Dieudonne, 103-352. 115+636.
12 Kraus v. Thompson, 30-64, 14+266;
Bitzer v. Bobo, 39-18, 38+609.
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Pasters, 2955.
Marking to identify voter, 2956.
Folding by voter, 2957.
Improper numbering by judges, 2958.
Initialing by judges of election, 2959.

IN GENERAL
Construction of statutes, 2915.
Otﬁcers, 2916.
Damages for debarring voter, 2917.
Pleading, 2918.
RIGHT TO VOTE
Constitutional rights, 2919.
Determined by state constitution and laws,
2920.
Naturalized citizens, 2921.
\\'omen, 2922.
ELECTION DISTRICTS
What constitutes, 2923.
in Indian reservations, 2924.
Establishment by governor, 2925.
(_‘hanging—Eﬁect on right to vote, 2926.
NOMINATION OF CANDIDATES
('ontrol of legislature, 2927.
By voters—Pctition, 2928.
By direct vote—Primary election, 2929.
By party convention, 2930.
By campaign committee in case of vacancy,
2931.

By committee of party convention, 2932.
Party names-—Independent party, 2933.

CONDUCT OF ELECTION
Irregularit_v—Eﬁ‘ect in general, 2960.
Posting list of electors, 2961.
Time of closing polls, 2962.
Presence of elector as challenger, 2963.
Sealing ballot boxes, 2964.

Poll lists, 2965.
COU.\"l‘ OF VOTE, RETURNS, AND
CANVASS
Disqualiﬁcation of candidate having plu
_ rality of votes, 2966.
Unlawful nominee on oﬂicial ballot, 2967.
Meaning of “vote,” 2968.
Return of lists of electors, 2969.

Errors neutralizing each other, 2970.
Acts of election judges not judicial, 2971.
Returns, 2972.
Excluded ballot cannot be counted, 2973.

Record of voters-—Conclusiveness, 2974.
County canvassing board, 2975.
State canvassing board, 2976.
Municipal canvassing boards, 2977.
Certiﬁcate of election by county auditor,
2978.

BALLOTS

CONTESTS

Constitutional mode of election, 2934.

Secrecy of ballot—Waiver, 2935.
What constitutes voting by ballot—Voting
machines, 2936.

Provision for numbering unconstitutional,
2937.

Fonn, 2933.

Nature, 2979.

Application of statutes, 2980.
Statutory modes of contest exclusive, 2981.
Who may contest, 2982.
Notice of appeal, 2983.
.-\mendmeut of notices or points, 2984.
Time and place of trial, 2985.
Inspection of ballots before trial, 2986.

Blank spaces, 2939.
Party precedence, 2940.
, Reference to ballots, 2987.
Party cut or device, 2941.
Recounting ballots, 2988.
Candidate of two or more parties, 2942.
Loose ballot, 2989.
Right to use party name on ballots. 2943.
Burden and degree of proof, 2990.
Powers of oﬁicers in preparing ballots,
Evidenc0%Admissibility, 2991.
2944.
Possession of oﬂice pending appeal, 2992.
Correction-Who may move, 2945.
Legislative contest—Testimony before jus
Aid in marking for incompetents, 2946.
tices of the peace, 2993.
Intention of voter controls. 2947.
Immaterial markings, 2948.
CORRUPT PRACTICES ACT
Indeﬁnite and conﬂicting markings. 2949.
Excess of names, 2950.

Aﬂidavit of expenses, 2994.

.\-[isnomer of person voted for. 2951.
Writing names of persons voted for, 2952.
What constitutes a cross mark, 2953.
Erasures, 2954.

(‘RIMINAL OFFENCES
Double voting, 2995.

Cross-References

See Evidence, 3462.
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ELECT]ONS
IN GENERAL

2915. Construction of statutes—There is a clear distinction between the
provisions and prohibitions in election laws which are personal to the elector.
who is personally at fault if he violates them, and those which apply to elective
otlicers, over whose conduct he has no control.

In the former case they are to be

construed as mandatory, as a general rule, and his vote will be rejected if he
intentionally fails to comply with them, while in the latter case they are to be
construed as directory, unless otherwise expressly, or by necessary implication.
so declared by statute.13 Election laws are to be construed so as to secure to
every voter reasonable opportunity to vote and to have his vote counted as cast,
when his intention can be ascertained from the ballot without violating statu
tory provisions. No man should be disfranchised upon a doubtful construction
of statutes.“ Election laws should be liberally construed so as to secure to the
people their right to express freely their choice.“ They should not be con
strued so as to discourage the formation of new parties,“ or independence in
voting.17
2916. OFﬁcers—Irregularity in the appointment of election otﬁcers is not
generally fatal.18 The disqualiﬁcation of a judge of election has been held not
a ground for rejecting the vote of the precinct." The failure of olﬁcers to
qualify by taking an oath is not fata .2“ The acts of de facto election oﬂicers,
being in under color of election or appointment, are valid as to third parties
and the public.21
2917. Damages for debarring voter—An action for damages may be main
tained for wrongfully deharring one from his right to vote.‘2

.

2918. Pleading-Certain allegations in a complaint as to the holding of an
election have been held suﬁieient."
RIGHT TO VOTE

2919. Constitutional rights—-' ‘he constitution provides that “no member of
this state shall be defranchised * * * unless by the law of the land, or the
judgment of his peers.” 2‘ It deﬁnes the persons who are entitled to vote.“ A
citizen cannot be deprived of his right to vote by a change of election districts.”
2920. Determined by state constitution and laws—The right to vote de
pends on the constitution and laws of the state, and was not conferred by the
fourteenth aniendincnt to the federal constitution.27 The legislature has no
power to impose disabilities upon an elector.28
2921. Naturalized citizens—' ‘he provisions of section 1 of article 7 of our
state constitution, as amended in 1895, limiting the right of suffrage, as re

spects naturalized citizens, to such as are admitted to citizenship three months
preceding the election at which they tender their vote, is not in conﬂict with the
fourteenth amendment of the federal constitution, which provides that no state
13 Pennington v. Hare, 60-146, 150, 62+
116; Truelscn v. Hugo, 87-139, 144, 91+
434.

14 Bloedel

v.

Cromwell,

104-487,

116+

947. See State v. Gay, 59-6, 19, 60+676.
1-'> Quealy v. Warweg, 106-145, 118+673;
Snortum v. Homme, 106-464, 119+59. See
State v. Gay, 59-6, 19, 60+676.
1“ Davidson v. Hanson, 87-211, 219, 91+

1124, 92+93.
17 Quealy v. Warweg, 106-145, l18+673.
18 Hankey \". Bowman, 82-328, 84+1002.

1" Quinn V. Markoe, 37-439, 35+263.
W Taylor v. Taylor, 10—107(81).
21 Quinn v. Markoe, 37-439, 35+263.

21’ Brisbin v. Cleary, 26-107, 1+825.
23 Wiley v. Board of Ed., 11-371(268).
24('1ons;t. art. 1 § 2; State v. Falk, S9
269, 94% S79.
IJI"-’- (lonst. art. 7 §§ 1-9.
1.:

“State v. Fitzgerald, 37-26, 32+788.
7State v. Weber, 96-422, 105+490.

Q State v. Bates, 102 -104. ll], 112+1()26.
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shall enact or enforce any law abridging the privileges or immunities of citizens
of the United States."
2922. Women—Women, possessing the requisite qualiﬁcations of male
voters, are entitled to vote for school ofiicers and members of library boards and
upon any measure relating to libraries and school boards.80
ELECTION DISTRICTS

2923. What constitutes—Each town,“1 each village that is separated from
the town for election purposes,32 and each city ward,“ is a separate election
district, but cities and villages of less than two thousand population may pro
vide a single voting place.M
2924. In Indian reservations-—Election districts may be created in the
White harth Indian reservation upon petition to the proper authorities by the
requisite number of legal votcrs.‘”
2925. Establishment by governor-—Under a former statute the governor
was authorized to establish election districts is unorganized counties. And for
many years it was the practice of the governors to establish new election dis

tricts, in counties fully organized, but containing territory not organized into
township and election districts, and extending into remote parts and into In
dian reservations.36
2926. Changing—-Effect on right to vote—An act of the legislature, as
suming to establish a second election district in an organized town, has been
held unconstitutional on the ground that it deprived an elector of his constitu
tional right to vote in his election district, there being no law under which an
election might be had in the new district." A special act of 1887, detaching
the city of Ortonville from the township of Ortonville, was held not unconstitu
tional as depriving the people of the opportunity of holding the general town
election for that year.”8
NOMINATION OF CANDIDATES

2927. Control of legislature—'l‘he legislature may recognize the existence
of political parties, and within reasonable limits regulate the means by which
partisan efforts should be protected in exercising individual preferences for
party candidates, which is the general purpose of the primary election law of
this state. Under the constitution every person who is entitled to vote is
eligible to office, but eligibility does not entitle a candidate to equal advantages
in all practical conditions under which he may seek office, or prohibit the legis
lature from imposing fair and reasonable restrictions on an aspirant in solicit
ing the support of his fellow citizens at the polls.” ,
2928. By voters—Petition--Candidates for state oﬂices may be nominated
by a petition of electors. The secretary of state is required to recognize a peti
'29 State v. Weber, 96-422, 105+490.
8° Const. art. 7 § 8; State v. Gorton, 33
345, 23+529; Stadtler v. School Dist., 71
311, 317, 73+956; Trautmann v. McLeod,
74-110, 112, 76+964.

-'51 R. L. 1905 § 156; Laws 1907 c. 365;
Laws 1909 cc. 125, 175; State v. Fitzger
ald, 37-26, 32+788; Brattland v. Calkins,
67-119, 123, 69+699.

32R. L. 1905 §§ 156, 708; Laws 1909
cc. 125, 175.

See,'untler prior statutes,

State v. Spaude, 37-322, 34+164; Bradish
—4l

v. Lucken, 38-186, 36+-154; Stemper v.
Higgins, 38-222, 37+95.
33 R. L. 1905 § 156; Laws 1907 c. 365;
Laws 1909 cc. 125, 175.

34 Laws 1909
35 Hankey v.
See Brattland
3" G. S. 1894

c. 175.
Bowman, 82-328, 84+1002.
v. Calkins, 67-119, 69+699.
§§ 10, 11; Hankey v. Bow

man,
82-328,
84+1002;
Calkins, 67-119, 694-699.

Brattland

31 State v. Fitzgerald, 37-26, 32+788.
3" State v. Gurley, 37-475, 35+179.
39 State v. Moore, 87-308, 92+4.

v.
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tion or certiﬁcate of electors having two thousand or more qualiﬁed voters
thereon as a means of nominating candidates for state oﬂices, with the inci
dental right of the petitioners on the certiﬁcate of nomination to designate a
proper party name for the candidate placed on the ballot.‘0 The provision of
the election law which requires that the certiﬁcate of nomination shall contain
the name of the person nominated, the oﬂice for which he is nominated, and the.
party or political principle which he represents, should be liberally, and not
technically construed, so as to effectuate the legislative intention, and to secure
to the people their right to freely express their choice. A certiﬁcate signed by
voters, which recites that the voter was sworn and knew the contents and the

purposes of the certiﬁcate, and signed the same of his own free will, in which
the form of jurat is “subscribed and sworn to before me,” is valid. The fact
that it did not appear upon a certiﬁcate that the persons signing it had not
voted at a primary election for any nominee to an oflice for which a nominee
was voted for at that election does not invalidate the certiﬁcate. The ex
pression “Independent Party” has been held to be a proper emblem for a candi
date nominated by petition.“ A certiﬁcate which makes no attempt to comply
with the provision requiring a statement of the party or political principle of
the nominee is void.‘2
2929. By direct vote—Primary election--Our primary law “ has been sus
tained against various constitutional objections,H but the provision which at
tempts to confer upon the supreme court original jurisdiction to hear and de
termine election contests,“ is unconstitutional“? As regards the ofﬁces to
which the law applies it affords the exclusive mode of nomination." It does
not apply to state officers.‘8 The law provides a summary remedy for the cor
rection of errors or omissions in the primary ballot, and for contesting nomina
tions." Contests for nomination as candidates for election to public otiice
40 R. L. 1905 §§ 213-216; Davidson v.
Hanson, 87-211, 91+1124, 92+93; In re
Oﬂieial Ballot, 99-517, 109+1.
41Quealy v. Warweg, 106-145, 118+673.

See State v. Scott, 105-525, 117+846; Id.,
105-526, 117+846; Id., 105-527, 117+846.
4" State v. Jensen, 86*-19, 89+1126; State
v. Scott, 87-313, 91+1101.

H Davidson v. Hanson, 87-211, 91+1124,

42 State v. Grift, 106-29, 117+921.
48 R. L. 1905 §§ 181-203; State v. Bates,

102-104, 108, 112+1026.
44 State v. Jensen, 86-19, 891-1126 (pro

92+93.

49 R. L. 1905 M 202, 203; Lauritsen v.
Seward, 99-313, 109+404 (remedy in na

vision requiring a political party to have
at least ten per cent. of the total vote cast
at the last preceding election for its lead
ing candidate, or a petition containing at
least ten per cent. of the qualiﬁed elect
ors of the county, held constitutional):

ture of mandamus—eleetion contest must
be initiated in district court); Whaley v.
Bayer, 99-397, 109+ 596, 820 (district court

State v. Johnson, 87-221, 9l+604, 840 (no

the jurisdiction effective-procedure of the
general election law for the trial of elec

space provided on ballot for writing names
of candidates, held constitutional); State
v. Moore, 87-308, 92+4 (provision against
unsuccessful candidate at primary election
having his name on the oﬂicial ballot. held
constitutional); State v. Scott, 99-145,

108+828 (provision requiring payment of
fees upon ﬁling for nomination, held con
stitutional) ; State v. Scott, 126+’/'0 (classi
ﬁcation

of

communities

sustained—pro

vision as to aﬁidavit of candidate sus
tained).
"5 R. L. 1905 § 203.
46 Lauritsen v. Seward, 99-313. 109+-104;
State V.

Scott,

105-513,

117+845,

l044.

has jurisdiction to hear and determine
clcction

contest—court

may

adopt

such

procedure as may be necessary to make

tion contest may be properly followed);
Johnson v. Dosland, 99-518, 109+1133 (or
der denying relief under statute reversed
and trial court directed to hear and de
termine contest upon the merits); State

v. Scott, 105-513, 117+845, 1044 (supreme
court has jurisdiction under section 202
a proceeding by petition and order to show
cause, under R. L. 1905 § 202, is the proper
proceeding to test the question whether
members of the legislature which enacts a
law increasing the compensation of senators
and representatives are disqualiﬁed from
becoming candidates for such office for the
ensuing term).
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must be brought to trial and ﬁnal determination before the general election at
which the office contended for is to be ﬁlled by the electors, and the courts will
not. where no questions of general public importance are involved, hear or de
termine them aftcr the general election has been held.“ The aﬁidavit required
of the candidate is sufficient if it shows his residence is such as to render him
eligible to the office he seeks.01
2930. By party convention—C-andidates whose nominations are not re
quircd to be made by a primary election may be nominated by a delegate con
vention called for that purpose.“1 Nominations for offices covered by the
primary election law cannot be 1nade by party conventions.“ Under a former
statute a nomination might be made by a mass convention, but apparently such
a convention is no longer authorized.58 A political convention for the nomin
ation of candidates, in the absence of statutory regulations to the contrary, has
control over its own proceedings ; and a majority of the delegates may, if there
is no fraud or oppression, control its action, and correct or reverse any action
previously taken by it. Unless such convention acts arbitrarily, oppressively,
or fraudulently in the premises, its ﬁnal determination as to candidates, or any
other question within its jurisdiction, will be followed by the courts. The mere
fact that in such a convention a person receives a majority of the votes on a
ballot taken for the purpose of nominating a candidate does not make him abso
lutely the party nominee; but the convention, in the absence of fraud or oppres

sion, may declare the ballot irregular, and proceed to the naming of a candidate
in such manner as the majority may direct.“ Candidates selected by a small
remnant of a defunct party of “Independent Dcmoc1'ats,” which was a mere bolt
or temporary movement rather than a permanent political party, have been
held not entitled to a place on an official ballot.“
2931. By campaign committee in case of vacancy—Pr0vision is made by
statute for nomination by campaign committees in case of a vacancy after a
regular nomination.“ A campaign or party committee cannot nominate or
designate a candidate. and compel the proper oltir-er to place his name upon the
general election ballot as a candidate, under a party name, where it stands ad
mitted that no such party candidate was named upon the primary election
ballot, and that no nomination was made by or in behalf of said party at the

primary election.57
2932. By committee of party convention—A duly assembled convention of
a political party may delegate its power, and confer upon a duly selected or
properly designated committee full authority to nominate candidates for oﬁice,
to be voted for at an ensuing election; and such candidates, when so nominated,

are entitled to have their names placed on the oﬁicial ballots as the regular
nominees of the party represented by the convention, upon complying with the
provisions of the election law in respect to ﬁling certiﬁcates of nomination and
the payment of nominating fees. The certiﬁcates of nomination in such cases
may be executed by the presiding officer and secretary of the nominating com
mittee.Isa
2933. Party narnes—Independent party—The statutes of this state recog
nize and protect the right to the exclusive use of a party name.” The expres
50 Johnson v. Dosland, 103-147, 114+465.
01 State v. Scott, 1264-70.

51 R. L. 1905 §§ 204-212; Davidson v.
Hanson, 87-211, 91+1124. 92+93.
52 State v. Jensen, 86-19, 89+1126.

53 Manston v. McIntosh, 58-525, 60+672.
54 Phillips v. Gallagher, 73-528, 761-285.
See Jennings v. Board, (Mich) 100+995.

‘

V.-,_.’- -

55 State v. Dist. Ct., 74-177, 77+28.
66 R. L. 1905 § 217; White v. Sanderson,

74-118,122, 76+1021.
57 State V. Scott, 87-313, 91+1101.
58 White v. Sanderson, 74-118, 76+1021.

See State v. Scott, 87-313, 91+1101.
59 R. L. 1905 § 176; Brown v. Jensen,
86-138, 90+155; Davidson v. Hanson, 87
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sion “Independent Party” is a proper emblem for a candidate nominated by
petition.8°
BALLOTS

2934. Constitutional mode of election--It is provided by the constitution
that all elections shall be by ballot, except for such town officers as may be di
rected by law to be otherwise chosen.“ The object of this provision was to se
cure to the elector the privilege of voting secretly and effectively, and this ob

ject may be constitutionally attained by the use of voting machines.‘2
2935. Secrecy of ballot—Waiver—As a general rule secrecy of the ballot
is a personal privilege of the elector, which he may waive, except as the law im
poses secrecy on grounds of public policy."
2936. What constitutes voting by bal1ot—Voting machines—As applied
to elections of public ofiicers, voting by ballot signiﬁes a mode of designating
an elector’s choice of a person for an office by the deposit of a ticket bearing the
name of such person in a receptacle provided for the purpose, in such a way as
to secure to the elector the privilege of complete and inviolable secrecy in re
gard to the person voted for.‘H Voting by means of a voting machine may be
voting by ballot within the constitution."5
2937. Provision for numbering unc0nstitutiona1—The provisions of Laws
1878 c. 84 8, providing for the numbering of ballots to correspond with the
number of the voter on the poll-list, was unconstitutional as in violation of the
secrecy of the ballot.M

2938. Form—Certain ballots used in a municipal election to authorize the
issuance of bonds, have been held not so complex and misleading as to invali

date the election. The placing of the words “yes” and “no” after the propo
sition to be voted on, has been held unobjectionable.“7
2939. Blank spaces-—In making up the ballots for primary election, blank
spaces or lines need not be left after the name of the last candidate for each
oflice, and under the title of each ofiiee for which candidates are to be selected.

wherein an elector of a party can write the name of the candidate of his choice.“
2940. Party precedence—-In arranging the names, or groups of names, of
candidates of different parties, precedence is given according to the vote polled
by the parties at the last preceding general election.“9
2941. Party cut or device—A “sticker” or “paster” has been held not within
a statute forbidding the use of a cut or device to distinguish one ballot from an
other.70

2942. Candidate of two or more parties-—A person cannot be named on
an official ballot as the candidate of more than one party, or of any party other
than that whose certificate of his nomination was ﬁrst properly ﬁled.71
211, 91+1124, 92t93; Lind v. Scott, 87
316, 92+96; Morledge v. Redington, 92-98,
99+355.

See

State

v.

Hanson,

93-178,

M Brisbin v. Clcary, 26-107, 1+825.

111 Janeway v.

Dulutli,

65-292,

68-+24;

Truelsen v. Duluth, 61-48, 63+714.

100+1l24, 102+209.
6° Quealy v. Warweg, 106-145, 118+673.

6-‘* State v. Johnson, 87-221, 91+604, 840.
69 R. L. 1905 § 173; Higgins v. Berg, 74

81Const. art. 7 § 6; Brishin v. Cleary,
26-107. 1+825; Elwell v. Comstock, 99

11, 76+788 (mode of determining the
highest number of votes polled—-duplicate
nominations by two parties-—rule laid

261, 109.-113, 698.
6'2 Elwell v. Comstock, 99-261, 109+113,
698.
63 Pennington v. Hare, 60-146, 151, 62+

116.
64 Brisbin v. Cleary, 26-107, 1+825.

65 Elwell v. Comstock, 99-261, 109+113,
698.

down in this case embodied in present.
statute).
‘'0 Quinn v. Markoe_ 37-439, 35+263.
71R. L. 1905 § 176. See, prior to adop
tion of R. L. 1905, State v. Hanson, 93

178, 100+1124, 10‘l+209.
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2943. Right to use party name on ballots-—It is provided by statute that
“a political party which has adopted a party name, and whose state candidates,
or any of them, polled at the preceding general election at least one per cent. of
the vote cast, shall be entitled to the exclusive use of such name for the designa
tion of its candidate on the official ballot, and no candidate of any other party
shall be entitled to have printed thereon as a party designation any part of such
name.” 72
2944. Powers of ofﬁcers in preparing ballots—The functions of the oiﬁcer
required by law to prepare the official ballot are purely ministerial, and he is not
authorized to exercise his discretion in the selection of party names for candi
dates, or to determine which of two party names should be chosen as the most
appropriate designation thereon." Where a matter connected with the prepa
ration of ballots is not regulated by statute, the courts will not interfere with
the action of the otlicer in charge, unless he acts fraudulently, or unfairly, or on .
a clearly improper and prejudicial basis.“
2945. Correction—Who may move-—' ‘he statute provides a summary pro
ceeding for the correction of error in oflicial ballots." Any duly qualiﬁed
elector may proceed thereunder.“‘ The constitutionality of the statute has been
questioned, but not determined.77

2946. Aid in marking for incompetents-—Provision is made by statute for
aid to a voter who is unable to read English or physically unable to mark a
ballot?5
2947. Intention of voter contro1s—The intention of the voter controls, so

far as such intent can be clearly ascertained from the ballot itself. His inten
tion does not control, regardless of the manner of expressing it. It must be
expressed on a ballot, substantially in the manner required by statute." The
statute prescribes certain rules to be followed in determining the intention of
the voter.“0 Strained eﬁ'orts to ascertain the intention of the voter in any man
ner other than by '1'ollowing the rules prescribed by the statute are to be
avoided.’H
2948. Immaterial markings—Irregular or impertinent markings on a bal
lot, which do not create uncertainty as to the \'0ter’s choice of candidates or

serve to identify the voter, do not vitiate the ballot.52
2949. Indeﬁnite and conﬂicting markings—If a ballot is marked with a
cross mark opposite the names of two opposing candidates for an oﬂice, it is to

be rejected as to that office, but not as to other olﬁces for which the marking is
proper.88 Where a voter writes the name of a person eligible to the oﬁice, but
not a candidate, on the ballot in the space provided for writing in the name of

a candidate, and also makes a cross mark opposite the name of the oﬂicial candi
12 R. L. 1905 § 176; Brown v. Jensen,
86-138, 90+155; Davidson v. Hanson, 87
211, 91-+1124, 92+-93; Lind v. Scott, 87

marked ballots for more than three voters

316, 92+96; Morledge v. Redington, 92

held not fatal).

98, 99+355.

13 Lind v. Scott, 87-316, 92+96.
'14 Higgins v. Berg, 74-11, 16, 76+788.
1:‘ R. L. 1905 § 220; Phillips v. Gal

without glasses and has left his glasses

at home not a disability—fact that elector

19 R. L. 1905 § 302; Truelsen v. Hugo,

81-73, 83+500; Hughes v. Upson, 84-85,
86+782;

Bloedel

v.

Cromwell,

104-487,

lagher, 73-528, 533, 76+285; Lind v. Scott,

116+947.
80 R. L. 1905 § 302; Lannon v. Ring, 107

87-226, 91+1125.

453. 1201-1082 (erasures).

7“ State V. Dist. Ct., 74-177, 77+28.

"Higgins v. Berg, 74-11, 76+7S8; Pott
gieser v. Dist. Ct., 81-420, 844-1115.

"R. L. 1905 §§ 278, 219; State v. Gay,‘
59-6, 60+676 (oath to voter mandatory
form of oath—fact that voter cannot read

81 Bloedel v. Cromwell, 104-487, 490, 116+
947.
*2 Truelsen v. Hugo, 81-73, 83+500; El

well v. Comstoek, 99-261, 109+113; Bloe
del v. Cromwell, 10-1-487, 116+947.
83 Pennington v. Hare, 60-146, 62+-116.
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date for the oﬂice, printed on the ballot, the ballot should not be counted as to
that ofﬁce.“ Cases are cited below involving various indeﬁnite markings.“
2950. Excess of names-—Section 19 of G. S. 1878 c. 1, declaring that if a
ballot contains a greater number of names for any one office than the number of
persons required to ﬁll the same, it shall be considered void as to all the names
designated to ﬁll such oﬂice, is peremptory. Whenever the fact of the excess of
names exists, the ballot is pro tanto void, and cannot be counted. Ballots upon
which, for a particular office, one name is printed but not in any way obliterated.
and another name is written, cannot be counted for the person of either name
for such oiﬁce.“
2951. Misnomer of person voted for—If, for a certain office, there is but
one person running of a given name, say the name of Frank E. Newell, a ballot
for “Newell,” simply, should be counted for him. So should a ballot for Frank
Newell or F. E. or F. Newell. So, if, to designate the person voted for, letters

are used in a ballot, which do not properly spell the name Newell, but do spell
a word which is idem sonans, such ballot should be counted for Newell.

But

unless the ballot is one of these kinds, or of equivalent certainty, it should be re
jected.B7
2952. Writing names of persons voted for—A voter is not required to vote
for persons whose names are printed on the otlicial ballot. He may write other
names in the blank spaces under the printed names of candidates, and the names
so written must be counted as balloted for, whether marked in the small square
or not.“8
2953. What constitutes a cross mark—There is no inﬂexible rule as to
what constitutes a cross mark. Any mark, however crude and imperfect in
form, is suﬂicient, if it is apparent that it was honestly intended as a cross mark,
and for nothing else.“ Ballots with unintelligible marks, or without any
marks, are not to be counted.“

2954. Erasures-—Erasures do not vitiate a ballot,01 and an improper mark
ing may be rendered harmless by an erasure.02 The statute provides that when
a ballot shows that marks have been made against the names of two candidates,

and an attempt made to erase one of such marks, it shall be counted for the
candidate for whom it was evidently intended.93
2955. Pasters—A “sticker” or “paster,” containing the name of a candidate,
and attached to the face of a ballot, is not a “cut or device to distinguish one
ballot from another,” within the meaning of G. S. 1878 c. 1 § 82.‘H Its use is
authorized under the present statute."
2956. Marking to identify v0ter—A ballot so marked by a voter that it may
be identiﬁed as his ballot by any person other than the voter is void. The voter
cannot be heard to say that he did not make the mark for purposes of identiﬁ
cation.

It is not the voter’s intention, but the natural inference from what he

84 Hughes v. Upson, 84-85, 86+782.
85 Pennington v. Hare, 60-146, 62+116;
Truelsen v. Hugo, 81-73, 83+500; Hopkins
v. Duluth, 81-189, 83+536; Hughes v. Up
son, 84-85, 86+-782; Lannon v. Ring, 107

"’ Pennington v. llare, 60-146, 62+116;

'l‘ruelscn v. Hugo. 81-73, 834-500; Hughes
\'. Upson, 84-85, S6+782.
9" Hopkins v. Duluth, 81-189, 83+536.

"1 See Truelsen v. Hugo, 81-73, 83+-500;

453, 120+1082.
8“ Newton v. Newell, 26-529, 6+346.
811d.
88 R. L. 1905 §§ 275(3), 302(2); State

_sen v. Hugo, 87-139. 9l+434; Lannon \'.
Ring, 107-453, 120+1082.
"'1 Elwcll v. Comstock, 99-261, 270, 109*

v.

ll3, 698.

Moore,

87-308,

92+-4;

Ilommc, 106-464, 1T9+59.
Mai-koe,

37-439,

35+263;

Snortum

v.

See Quinn v.
Truelsen

v.

Hugo, 81-73, 78. 83+-500; Hughes v. Up
son, 84-85. 86+-782.

Hughes \'. Upson_ 84-85, 86+782; Truel~

"3 R. L. 1905 § 302(8); Lannon v. Ring,
107-453, l20+1082.
"4 Quinn v. Mnrkoc. 37-439, 35+263.
"5 Snortnm \'. Hommc. 106-464, 1l9t59.
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Names and initials on a ballot are a natural means

of identiﬁcation and vitiate it. So do any marks so distinct and individual in
character as to furnish means of identifying the ballot as that of the particular
voter.”

2957. Folding by v0ter—The provision of the statute ‘" that the voter shall
fold each ballot separately, is merely directory.”

2958. Improper numbering by judges—Where judges of election, acting
under a 1nisapprehension of the law, improperly numbered certain ballots, with
out the knowledge of the voters casti11g them, it was held that the ballots should
be counted as cast."0
2959. Initialing by judges of election—The provision of the statute ‘ re
quiring judges of elections to place their initials on the back of ballots is merely
directory.

A ballot without such initials,’ or with the initials of two judges of

the same party,3 is not void.
CONDUCT OF ELECTION

2960. Irregularity—Eﬁect in genera1—Elections conducted fairly and
honestly, where no fraud or illegal voting is charged or shown, will not be set
aside for mere irregularity in the manner of the appointment of the election
olﬁcers or in the conduct of the election.‘
2961. Posting list of electors—A failure to post a list of the electors ten
days prior to the election, as required by statute, has been held not a ground for
rejecting the votes of the precinct.5
2962. Time of closing polls—'l‘he fact that polls were kept open after the
hour for closing, has been held not a ground for rejecting the votes of the pre
cinct, in the absence of any evidence that any votes were cast after that hour.8
2963. Presence of elector as challenger—'l‘he fact that the judges of elec
tion refused to allow an elector to be present in the room as a challenger of
voters, has been held not a ground for rejecting the votes of the precinct, in the
absence of any evidence that any injustice resulted.1
2964. Sealing ballot boxes—The provision of the statute requiring ballot
boxes to be sealed after the ballots have been canvassed,8 is merely directory.“
2965. Poll lists—-' ‘he fact that no registry poll lists were used at an election
has been held no ground for rejecting the vote.“
COUNT OF VOTE, RETURNS, AND CANVASS

2966. Disqualiﬁcation of candidate having plurality of votes—A person
who receives less than a plurality of the votes cast is not entitled to the ofﬁce,
W Pennington v. Hare, 60-146, 62-+116;
Hopkins v. Duluth, 81-189, 83+536; El
well v. Comstock, 99-261, 109+113, 698;
Bloedel v. Cromwell, 104-487, 116+947;

Lannon v. Ring, 107-453, 120+l082.
97 R. L. 1905 § 275(5).
98 Truelsen v. Hugo, 87-139, 91-+434.
99 Pennington v. Hare, 60-146, 62+116.
1 R. L. 1905 § 266.

2 Truelsen \'. Hugo, 87-139, 91+-134.
3 State v. Gay, 59-6, 60+676.

146, 62+116; Janeway v. Duluth, 65-292,
68+24; Hankey v. Bowman, 82-328, 84+
1002; State v. Falk, 89-269, 275, 94+879;
L01lg0!‘(l v. East Grand Forks, 105-180,
117+341. See State v. Bernier, 98-1, 38+
368.
6S0per v. Sibley County, 46-274, 48+
1112.

°Soper v. Sibley County, 46-274, 48+
1112. ‘See R. L. 1905 § 286.
7Soper v. Sibley County, 46-274, 48+
1112. See R. L. 1905 § 263.

4Taylor v. Taylor, 10-107(81); O’Gor
man v. Richter, 31-25, 16+416; Quinn v.
Markoe, 37-439, 35+263; Stemper v. Hig
gins, 38-222, 226, 37+95; Soper v. Sibley
County, 46-274, 48-+1112; State v. Gay,

39], 77+952.
9O’Gorman v. Richter, 31-25, 16-+416.
10 Taylor v. Taylor, 10—107(81); Edson

59-6, 60+676;

v. ('l]ll(l, 18-64(43); Id., 1s-351(:-123).

Pennington v.

Hare, 60

an. L. 1905 § 311; State v. Elliott, 75
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though the next highest candidate, who receives such plurality, is ineligible to
the oiTice—the fact of such ineligibility not appearing upon the ballots which he
so received.“
2967. Unlawful nominee on ofﬁcial ba1lot—Electors voting for a candidate
whose name appears upon the ollicial ballot as the regular nominee will not be
disfranchised by rejecting their ballots on the ground that the candidate’s
nomination was secured by unlawful means.I2
2968. Meaning of “v0te”—A “vote of the electors"7 generally means the ex
pressed will of a majority of electors voting on a question.13
2969. Return of lists of electors-—The fact that lists of electors are not in*
cluded in returns to the county auditor does not invalidate the election or the
returns.“

2970. Errors neutralizing each other—Errors on both sides may neutral
ize each other.“
2971. Acts of election judges not judicial—'I‘he acts of judges of election
are not judicial or quasi judicial and cannot be reviewed on certiorari.“‘

2972. Returns—The word “returns” generally means an official statement
of votes cast at an election, transmitted to some authorized custodian, for the

purpose of being canvassed by some proper authority."
2973. Excluded ballot cannot be counted—\Vhere a qualiﬁed elector offers
to vote, but is prevented from casting his ballot by an erroneous decision of the
judges of election, his ballot cannot be counted for the candidate for whom the

elector subsequently declares he intended to vote.“
2974. Record of voters—Conclusiveness—Tlw poll list, a record of the
names of voters made by election oﬁicers during the progress of the election as
they appear and cast their ballots, is, in the absence of clear proof to the con
trary, conclusive of the names and number of persons who voted."
2975. County canvassing board—In canvassing the returns the board acts
in a mere ministerial capacity. It is not authorized to pass on the regularity
or validity of the election. Its duty is the mere mathematical one of summing
up the returns made to the auditor, and declaring the result.20 When a board
has met, canvassed the returns, and adjourned sine die, it is functus ofﬁcio.

It

cannot reconvene.21 A deputy county auditor may act on the board in place of
the auditor.22
2976. State canvassing board—Provision is made by statute for a state can
vassing board.23 Its duty is merely to tabulate and sum up the reports received
from the various county boards, and certify the result. Its decision is not con
clusive on the c0urts.2"

2977. Municipal canvassing boards-—City charters often provide that the
city council shall be the canvassing board in municipal elections.“ \Vhere no
other canvassing board is expressly provided for municipal elections it is proper
for the council to act as such.26
11 Barnum v. Gilman, 27—466, 8-P375.

A provision in a city charter that the city
See

ill. 154-55(369); State v. St. Paul, 25

Taylor v. Sullivan, 45-309, 47+S02.
12Johnson v. Dosland, 103~147, 114+46:'>.
13 Board of Ed. \'. Moore, 17—412(391).
1+ Taylor v. Taylor, 10—l07(81).
15 Elwell v. Comstock, 99-261, 271, 109‘

106. See R. L. 1905 § 318.
'21 Clark v. Buchanan, 2—346(29S).
See
State v. Lamberton, 37-362, 34+336.
29 Crowell v. Lambert, 10*369(295).
2:; R. L. 1905 § 326, as amended by Laws

113. 698.

1909 c. 76.

W State v. Mclntosh, 95-243, 1031 1017.
17 State V. St. Paul, 25406.
1-8 Pennington v. Hare, 60»146, 62+116.
H“Lannon v. Ring, 107-453, 120+]0S2.
'-‘°O’l“errall v. Colby, 2—]80(148); 'I‘aylor v. 'l‘aylor. 10—l07(8l) ; State v. ('hurch-

24 Mcﬁonanghy v. Secretary of State, 106
392. 1l9HO8.
25 Dnryea v. Sibley, T6 5.’, 78+S65; State
v. Gates. 35-385, 2R+927; State v. Dowlan,
33~-536, 24+]88.
1"; State v. St. Paul, 25-106.
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council shall “be the judges of the election and qualiﬁcation of their own mem
bers,” without anything else to indicate an intention to exclude the jurisdiction
of the courts to try the question of such election, does not exclude it.27 Laws
1895 c. 8 § 114, which confers upon the city council the power to canvass the re
sults of votes cast at all city elections and declare the results thereof, and makes
the council the judge of the election and qualiﬁcation of its own members, was
not repealed by Laws 1901 c. 365 or by R. L. 1905 § 336. The council and the
district court have concurrent jurisdiction to bear and -determine election con
tests of this character."“ A re-canvassing of votes by a village council three
months after an election, has been held unauthorized and void."
2978. Certiﬁcate of election by county auditor—The statute provides for
the issuance of a certiﬁcate of election by the county auditor.“° In issuing the
certiﬁcate, the auditor acts in a mere ministerial capacity and cannot go behind
the return of the county canvassing board.“ A deputy auditor may issue a
certiﬁcate.“ Upon a direct attack the certiﬁcate is prima facie evidence of
election and right to the otﬁce,as and in other cases it is conclusive evidence.“
CONTESTS

2979. Nature—An election contest is a special proceeding,85 in which the is
sues are formed by notices of contest and tried as issues are tried in an ordinary
civil action by the cou rt.“
2980. Application of statutes—'l‘he general statute regulating contests is
applicable to municipal elections.37
2981. Statutory modes of contest exclusive—-Election controversies must
be determined by the tribunal constituted by the legislature for that purpose."
But a provision in a city charter that the city council shall “be the judges of the
election and qualification of their own members,” without anything else to indi
cate an intention to exclude the jurisdiction of the courts to try the question of
such election, does not exclude it.39

2982. Who may contest—Any voter may contest the election of any person
for or against whom he had the right to vote.W
2983. Notice of appeal—Filing notice of appeal and serving the same in the
manner and within the time prescribed by the statute are jurisdictional pre
requisites.“ A contest bond has been held not equivalent to notice.‘2 The
notice must specify the points upon which the contest will be made.‘8 Notices
must be served in the same manner as a summons in a civil action.“
21 State v. Gates, 35-385, 28+927. See
State v. Dowlan, 33-536, 24+188.
28 State v. Craig, 100-352, 111+3.
29 State v. Lamberton, 37-362, 34+336.
80 R. L. 1905 § 322.
31 Crowell v. Lambert 10-369(295, 300);
State v. Churchill, 15-455(369).
32 Crowell v. Lambert, 10-369(295).

35 Taylor v. Taylor, 10—107(81); Crowell
v. Lambert, 10-369(295); State v. Sher
wood, 15—221(172). See State V. ¥Villiams,

25-340.
34 State v. Churchill, 15--l55(369).
35 Bell v. Jarvis, 98-109, 112, 107+547;

Ford v. \Vright, 13-51s(4s0).
v. Duluth,

30 State v. Gates, 35-385, 28+927.
40 R. L. 1905 § 336; State v. Dist. Ct.,
74-177, 77%-28.
See Taylor v. Sullivan,

45-309, 47+802.
, 41 Baberick v. Magner, 9»232(217); Borer
v. Kolars, 23-445; Seeley v. Killoran, 53
290, 55+132; Duryea v. Sibley, 76-55, 78+
865; Odegard v. Lemire, 107-315, 119+
1257.
3 6.

See Newton v. Newell, 26-529, 6+

4'2 Duryea v. Sibley. 76-55, 78+865.
43 R. L. 1905 § 336; Taylor v. Taylor,
10-107(81); Newton v. Newell, 26-529,
6+-346; O’Gorman v. Richter, 31-25, 16+

416; Soper v. Sibley County, 46-274, 48*

80 R. L. 1905 § 336.
3" Truelson

A notice

1112; Lee v. Kratka, 94-524, 102+1134.
60-132,

61+911;

Duryea v. Sibley, 76-55. 78+865; State v.

Dist. Ct., 107-437, 120+894.
3” State v. McIntosh, 95-243, 103+1017.

44 R. L. 1905 § 336; Truelson v. Duluth.
60-132, 61+911 (service on mayor and
member of city council).
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of contest is in the nature of a complaint in an ordinary action, setting forth the
facts upon which the contestant relies to sustain his con'test.""

Objection to

defects in a notice must be made in the trial court.“
2984. Amendment of notices or points-—Notices or “points” of contest
may be amended in the discretion of the court.‘7 An order denying an amend

ment is not appealable.“
2985. Time and place of trial—'l‘he issues are not triable in vacation. They
must be tried at a regular general or special term, and at the county seat, unless
all the parties agree otherwise.“
2986. Inspection of ballots before tria.l—'l‘he statute provides for an in
spection of ballots before trial to enable the parties to prepare for trial."0 The
statute is constitutional and applies to contests over election to the legislature.“
It requires an applicant for an inspection to execute a bond to pay the expenses
thereof.“2

There is no right of inspection prior to the service of a notice of

appeal.“
2987. Reference to ballots—The ballots cast at an election may, in a con
test under G. S. 1878 c. 1 § 52, be resorted to for the purpose of investigating

and ascertaining the actual state of the vote. But, to entitle them to be used for
this purpose, it must atﬁrmatively appear that they have been so carefully pre
served as to place their identity beyond all reasonable doubt. If they have been
so carelessly cared for as readily to afford frequent or continued opportunity to
interested parties, or the friends of interested parties, to tamper with them or
alter them, or to add to or take from their number, unless all reasonable doubts

as to their integrity are removed by an aﬁirmative showing, they should not be
received for the purpose of disputing the returns of the board of canvassers.“
2988. Recounting ballots—It has been held that evidence showing that the
judges did not count the ballots, as required by law, by reading and announcing
each ballot by itself, but divided them into parcels or lots of ten or twenty, and
then read and announced them in the aggregate as so many votes for each candi
date whose name was supposed to be upon all the ballots, justiﬁed the ordering
of a recount, provided the genuineness of the ballots was ﬁrst sufficiently
proved.M

2989. Loose ballot—A ballot found in the ballot box by referees appointed
in contest proceedings to recount the ballots cast at a particular precinct, which
was not attached to the string of ballots counted by the officers of the election,

and which, if counted, exceeded the number of ballots cast as shown by the poll
list, has been held not suﬂiciently identiﬁed as a lawfully cast ballot.“
2990. Burden and degree of proof—The burden of proof is on the contest
ant.57 Facts invalidating an election must be clearly proved.“
W Hanley v.

Cass County, 87-209.

91+

756.
4“ State v. Dist. Ct., 107-437, l20+R94.
47 R. L. 1905 § 336; Soper v. b‘ihlc_v
County, 46 274, 48+1112. See, under for

mer statute, Ford v. Wright, 13-518(-H11).
48 Hanley v. Cass County, S7-209. 91+
756.
49 R. L. 1905 § 336; Bell v. Jarvis. 98
109, 107+547. See Whallon v. Bancroft,
4—109(70).
W R. L. 1905 § 337; Laws 1907 c. 475.
5! State v. Searle, 59-489, 61+-553.
52 Moede v. Haines, 66-419, 69+2l6 (in
spector entitled to sue on bond though not
named as obligee—joint action by in
spectors, to recover compensation for their
services and for money expended by them

in connection therewith, held not to lie);

Nehring v. Haines, 70—233, 72+106l
(wrongful neglect of contestant to have
bond approved and ﬁled cannot be taken
advantage of by" him or his sureties—-de

livery of bond held suﬁicient); Duryea v.
Sibley,

76-55,

7S+865

(bond

held

not

equivalent to notice of appeal).
~'-3O’Gorman v. Richter, 31-25, 16+416.
54 Newton v. Newell, 26-529, 6+346;
O’Gorman

V.

Richter,

31-25,

16+416;

Stemper v. Higgins. 38-222, 37+95.
-"»-5 O’Gorman v. Richter, 31-25, 16+416.

56 Lannon v. Ring. 107-453, 120+1082.
57 Taylor v. Taylor, 10~107(81);

Blake

\'. Hogan, 57-45. 58+867. See Brattland
v. Calkins. 67-119, 125, 69+699.
-'1" Blake v. Hogan. 57-45, 58+867.
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2991. Evidence-—Admissibility—Cases are cited below involving the ad
missibility of evidence.59
2992. Possession of ofﬁce pending appca1—Under G. S. 1866 c. 1 § 49.
the person adjudged to be duly elected was, pending an appeal from the judg
ment, entitled, upon qualifying, to possession of the otlice.“0
2993. Legislative contest—Testimony before justices of the peace—The
judiciary has no control or supervision over the action of the two justices named
to take testimony in case of a contest as to an election to either house of the

legislature, under R. L. 1905 §§ 332-334, and a writ of prohibition will not
issue to restrain them from taking the testimony.M
CORRUPT PRACTICES ACT

2994. Affidavit of expenses-Within the meaning of the corrupt practices
act, a political aspirant becomes a candidate at the time of ﬁling his affidavit of
intention of becoming a candidate for a specified oﬁice, in accordance with
R. L. 1905 § 184. The veriﬁed statement which he is required by law to ﬁle
need not include items of expenses incurred or paid anterior to the time of ﬁling
such atlidavit.B2
CRIMINAL OFFENCES

2995. Double voting—Double voting is a felony under our statutes.

In

toxication is no defence. The criminal intent is presumed from the mere doing
of the act. The only question for the jury is, did the accused, having already

voted, voluntarily cast a second vote at the same election."3

ELECTRICITY
2996. Electric c0mpanies—Liability for neg1igence—Electric companies
are bound to use reasonable care in the construction and maintenance of their

lines and apparatus. The degree of care varies with the danger involved.
Where wires carry strong and dangerous currents of electricity a high degree of
care must be exercised.“ Electric companies are not insurers of safety.“ The
doctrine of res ipsa loquitur is sometimes applied.“
50 Taylor v. Taylor 10-107 (81) (canvass
ing board ’s certiﬁcate—prima facie evi
dence of facts recited); Ford v. Wright.
13—518(480) (oral evidence admissible);
Newton v. Newell, 26-529, 6+346 (bal
lots); O’G0rman v. Richter, 31-25, 16+416
(id.); Stcmper \'. Higgins, 38-222, 37+95
(return of judges of election not conclu
sive—parol evidence of judges of election
as to the result of the ballot as counted
and declared at the polls, held admissible).
6° Allen v. Robinson, 17—113(90).
61 State v. Peers, 33-81, 21+860.
"2 State v. Bates, 102-104, 112+1026.
“R. L. 1905 § 360; State v. Welch, 21
22 (indictment sustained—accused may be
convicted of the felony of double voting
though it appears from the indictment
that, in casting the second vote, he also
committed a misdemeanor, by voting in an
election district in which he did not actu
ally rcside—int0xication no defence—

criminal intent presumed); State v. Davis.
22-423 (indictment sustained).
MGilbert v. Duluth G. E. Co., 93-99,
1004-653 (person killed by shock received

in taking hold of an electric light ﬁxture
with one hand and a water faucet with
another—crossing of primary and second
ary wires—installing defective electric
socket in house held not contributory negli
gence). See Schultz v. Faribault etc. Co.,
252-100, 84+631 (pole with electric trans
former in street—ground about pole
charged with electricity—horses and man
near pole receiving shock); Klages v. Gil
lette, 86-458, 90+l116 (cable to derrick
coming in contact with primary wire of
electric company in street—person killed
by coming in contact with cable); Stein
dorﬁ' v. St. Paul G. Co., 92-496, 10¢)-2;’!
(person killed by contact with uninsulatcd
wire while working on roof of building
wirc ran along street near roof) ;- Bardon
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ELEMENTS—See note 67.
ELEVATORS—See Carriers, 1210; Landlord and Tenant, 5369; Master
and Servant, 5896, 6021 ; Warehousemen.
ELIGIBLE-See note 68.

ELISOR—See Jury, 5244.

EMBEZZLEMENT
Cross-References
See Larceny, 5486.

2997. Nature-—In general—The two essential elements of the offence are:
ﬁrst, the appropriation of the property of another by the offender to his own use,
or to that of some other person than .the true owner; secondly, such appropria
tion must have been made with the intent to deprive or defraud the true owner
of the property, or of the use or beneﬁt thereof. To constitute the statutory
crime the appropriation of the property must be made with the same intent to
deprive the owner of it with which the taking must be done to constitute lar
ceny at common law. The form or method of appropriation is immaterial.“
An element that enters into the deﬁnition of embezzlement is the ﬁduciary and
conﬁdential relation between the owner and the custodian of the property.
Embezzlement may consist of a series of acts running through a considerable

period of time.70

The Penal Code repealed prior statutes and enacted a single

provision covering all forms of embezzlement.Tl Under the present statutes
there is no such oltence as embezzlement, co nomine. It is treated as a form

of larceny.72
2998. By oﬁicer, agent, clerk, servant or bai1ee—There must be an intent
to defraud." The olience dilfers from common-law larceny in that the prop
erty must have already been in the lawful possession or control of the accused
under or by virtue of some employment, trust, or agency under and with the
consent of the owner; while common-law larceny involves the element of an un
lawful taking of the property from the actual or constructive possession of the
owner." By virtue of statute there may be an embezzlement of the common
v. N. W. etc. Co., 93-421, 101+1132 (per

owed to him aﬁimative duty—dcgree of

son injured by shock of electricity while

care required
of
company—proximate
cause—employee not guilty of contributory
negligence). See Note, 100 Am. St. Rep.

using a telephone reeeiver—wires crossing
——po1es so far apart as to cause sagging
of wires); Smith v. Twin City R. T. (‘o..
102-4, 112+1001 (person injured while
painting trolley poles-iron caps on poles
charged with electricity); Parmelee v. Tri

State T. & T. Co., 103-530, 115+1135
(pedestrian in street coming in contact
with wire of telephone company that had

been blown down by a severe storm);
Musolf v. Duluth E. E. Co., 108-369, 122+

499 (wires of telephone and electric com
panies strung on same poles—employee of

telephone ernnpany working on wires of
his company above wires of 1l(‘f(‘n(l:lllt
electric company killed by shock from wire

coming in contact with wires of defernlmd
which were not properly insulated—cm
ployce not a trespasser or licensee but on
premises of his master—eleetric ernnpany

515.
6-1 Musolf v. Duluth E. E. Co., 108-369.
122+499.
66 See Gould v. Winona G. Co., 100-258,

267, 111+254; Parmclee v. Tri-State T. &
'1‘. Co., 103-530, 1]5+l135.
61 Harris v. Corlios, 40-106, 41+940.
"8 Taylor v. Sullivan. 45-309, 311, 47+
802.
"9 State v. Kortgaard, 62-7, 64+51.
7° State v. Holmes. 65-230. 66+11.
71 State v. lx'ortgaard, 62-7, 64+51.
79 R. L. 1905 § 5078; State v. llenn, 39
464, 40+564; State v. Kortgaard, 62-7, 6-H

51.
73 State v. (“.owder_v, '9-94, R1+750.
HState v. Kortgaarl, 62-7, 6451.
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property by one of two joint owners." Where there has been an actual embez
zlement and fraudulent appropriation by a servant of money intrusted to him
for delivery, a demand and refusal to return the same are unnecessary to con
stitute a conversion punishable as larceny under G. S. 1866 c. 95 § 23." If a
bank oﬁicer appropriates to his own use the funds of the bank intrusted to his
custody, with intent to deprive the bank of its property, it is none the less em
bezzlement because done under the guise or form of a loan to himself or an over

draft of his account. An oﬁicer of a bank has been held to have such possession,
custody, or control of the bank funds as to render him liable for embezzlement.T7
A person has been held an agent or trustee of a principal, though he was also
employed by another principal who paid his services for both. As such agent
he procured the maker of his principal’s notes to renew the same, and make the
new notes payable to a third party, who never owned or held them, and subse
quently converted them to his own use. He was held properly indicted for em
bezzling the new notes." One who is employed, upon a commission basis, to
sell the capital stock of a corporation, and is required to report all sales, and to
forward to his principal all moneys received, less his commission, is an “agent,”
within the meaning of the statute. Such an agent, who, in the regular course
of business of his agency, receives money from a purchaser of stock, and fails to
report the same to his principal, and fails to deliver to his principal the money
so received, but appropriates such money to his own use, with the intent to de
prive his principal of the same, is guilty of embezzlement."
2999. By public oﬁ'icer—Under section 12 of article 9 of the constitution a
conversion of public money by an officer of the state is embezzlement. No legis
lation is needed to reinforce the constitutional provision. Though the constitu
tion makes the neglect or refusal of a public officer to pay over funds prima
facie embezzlement the legislature may declare such offence to be embezzlement
per se.80 A redemption by a county treasurer of a county order which he knew
had been paid by his predecessor, has been held to warrant a conviction for em
bezzlement.81 The improper neglect or refusal of a public officer to deliver to
his successor all money remaining in his hands, on demand therefor, is embezzle

ment per se of such -moneys, though no particular sum is demanded.“2

Under

G. S. 1878 c. 95 § 36, where the default in paying over funds is clearly the re

sult of negligence or mismanagement, no actual or deliberate purpose to defraud
the city or county need be shown.“3
3000. Indictmcnt—Embezz1ement by public oﬂ-icer—An indictment of a
state treasurer has been held suﬁicient against the objections that there was no
direct averment that he was such treasurer; that the manner of the conversion

was not stated; that the offence was not described properly and that the char
acter or amount of the funds were not stated and no averment that the same
were unknown to the jury. But it was held insulﬁcient for a failure to allege
a demand by his successor.“

In an indictment against a county treasurer the

appointment and qualiﬁcation of‘ his successor has been held sufficiently averred.
It is unnecessary to state the whole amount of money received by the treasurer.

a part of which has been embezzled.

Under an indictment alleging the receipt

"5 R. L. 1905 § 5079; State v. Kent, 22-

41; Turle v. Sargent, 63-211, 65+849.
‘"1 State

v.

New,

22-76.

See State

29-78, 11+233;

State v.

Czizek, 38-192.

36+-457.
v.

Comings, 54-359, 56+50.
1'' State v. Kortgaard, 62-7. 64+-'31.
"1 State v. Rue. 72-296, 75+235.

‘'9 State v. Phillips, 105 375. 117+-508.
3° State v. Munch. 22-67; State v. Ring.

51 State v. Baumhager, 28-226. 9+-704.

82 State v. Ring, 29-'78, 11+233.
83 State v. Czizek, 38-192, 36+-157.
3* State v. Munch, 22-67. See State v

Baumhager, 28-226, 9+704.
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of a gross sum “exceeding” a sum named, proof may be made of the receipt of
any amount, though it greatly exceeds the amount thus named.“~'L
3001. Indictment—Ernbezzlement by officer, agent, clerk, servant or
bailee—It is unnecessary to allege that the property was embezzled without the
consent of the owner.“ The goods and the ownership must be alleged with the
same exact completeness as in an indictment for simple larceny. An indictment
of an assignee in insolvency has been held insufficient for failure to show the
ownership of the property.87 An indictment of a bailee must allege the name
of the bailor and in concise terms the purpose or use for which the property

was intrusted to the accused.“ An indictment of a bailee need not allege a
demand in addition to an actual conversion." An indictment of a bailee has
been held sufficient though it did not set out the particular facts constituting
the bailment.°° An indictment charging the accused with having unlawfully
and wrongfully appropriated to his own use certain money and property in his
hands and in his control as “agent, servant and bailee,” has been held to charge
sufﬁciently the crime of larceny by an agent.91 The use of the superﬂuous
words “steal and carry away” does not render an indictment subject to the ob
jection that it states two olfences. The omission of the words “and defraud”
after the word “deprive” has been held not fatal."2

An indictment of an em

ployee of an express company for the embezzlement of money entrusted to his
care has been held suiﬁcient.” An indictment of an agent of a ﬁrm for the em
bezzlement of money collected by him for the ﬁrm on a note owned by the ﬁrm,
has been held sutiicient as respects the name of the maker of the note and the
name of the ﬁrm.“ An indictment under G. S. 1878 c. 95 § 33 has been held
insufficient for failure to allege that the conversion was without the consent of
the owner.“ In an indictment of a bank otiicer it has been held suﬂicient, un
der G. S. 1894 7262, to allege generally an embezzlement of a certain sum

without specifying the particulars.‘“’ An indictment for the embezzlement of
notes has been held suﬁicient though it did not state the name of the payee.’7
An indictment under G. S. 1866 c. 95 § 23 for the embezzlement and fraudu
lent conversion of money properly accuses the person indicted of the crime of
larceny.“ An indictment of a carrier under G. S. 1878 c. 95 § 24(34) has
been held insufficient for failure to allege that the property was to be carried
“for hire.” ”"

3002. Proof of embezzlement as of what time—Evidence that the offence
was committed before the time laid in the indictment is competent, if the state
does not avail itself of R. L. 1905 § 5320.

In such case the state can introduce

evidence and secure conviction of only one act of embezzlement as constituting
the substantive ollence, evidence of other acts being in such case admissible only
for the purpose of showing the intent with Which the act relied on was com

mitted.‘ If the state avails itself of lt. L. 1905 § 5320, it ca1mot prove that
-the offence charged was committed prior to the date laid, but it may prove any
55
56
57
88

State
State
State
State

v. Ring, 29-78, 11+233.
v Rue, 72 296, 75+235.
v. Nelson, 79-373, 82+674.
v. Holton, 88-171, 92+5-11; State

v. Schoemperlen, 101-8. 1110577.
See
State v. Fellows, 98-179, 107+542, 108+

93 State v. New, 22-76.
94 State v. Butler, 26-90, 1+821.
95 State v. Mims. 26-191, 2+-492.
State v. Rue, 72-296, 751235.

See

00 State v. Kortgaard, 62-7, 64+5l.
91 State v. Rue, 72-296, 75+235.

825.
99 State v. Comings, 54-359, 56+50.
90 State v. Barry. 77-128, 79+656.
91 State v. l:‘ellows, 98-179, 107+5-12, 108+

93 State v. New, 22—76; State v. Butler,
26-90, 1+821.
W State v. Mims, 26-191, 2+492.
1 State v. New, 22-76; State v. Holmes,

825.

65-230, 68+l1.

92 State v. Comings. 54-359. 56+50.
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number of acts within six months after that date and the accused may be con
victed of the whole.2 It may prove an act committed on the day named or
within six months thereafter.3
3003. Right to commission or part ownership no defence—It is no de
fence that the accused was entitled to a commission out of the money or prop
erty appropriated.‘ Neither is part ownership a defence.6
3004. The criminal intent—An intent to defraud or deprive another of his
property is an essential element of the offence.“ An intent to convert the prop
erty to the use of the accused is not essential.7 When the act is in itself unlaw
ful the fraudulent intent may be inferred from the intentional commission of
the act.8 The question of intent is for the jury.” When the original posses
sion is lawful, the mental act of fraudulent appropriation has to be inferred
from the conduct of the accused.10 Upon the trial of an otﬁcer of a trust com
pany, charged under R. L. 1905 § 5078 (2), with larceny in misappropriating its
funds, guilty intent cannot be inferred from the mere fact of possession thereof
by the oﬁicer; but the state is required to prove, beyond a reasonable doubt, that
the funds were taken with intent to appropriate the same. Upon the trial of
an oiﬁcer of a trust company, charged under R. L. 1905 § 3045, with appropri
ating the company’s funds to his own use by becoming indebted to it, a guilty
intent may be inferred from the mere fact of the indebtedness.11
3005. How proved in general—Prima facie case—The ﬁrst possession be
ing lawful, the act of embezzlement consists, in a certain sense, in a mere act of

the mind, without any outward and visible trespass as in the case of ordinary
larceny. That this mental act of fraudulent appropriation has taken place has
to be inferred from the conduct of the defendant. Hence, the wilful making of
false entries is a kind of proof commonly relied on and held sufﬁcient to make
out an embezzlement. The usual evidence given of embezzlement is that, hav
ing received the money, the defendant denied the receipt of it, or did not ac
count for it when he ought, or accounted for other moneys received by him at
the same time or afterwards, and not for it, or rendered a false account, or
practiced some other deceit.12 Proof of demand and refusal makes a prima

facie case against a bailee." There can be no conviction merely by showing an
unsettled account between principal and agent.

The state must, in order to

justify conviction, prove beyond a reasonable doubt the wrongful and unlawful
appropriation of funds belonging to the principal.“ Under the constitution the
failure of a state ofﬁcer to pay over or account for public funds on demand as re
quired by law constitutes prima facie evidence of embezzlement.15
3006. Variance—-Cases are cited below involving the effect of variances.16
2State v. Holmes, 65-230, 68+11.

W State v. Baumhager, 28-226, 9+704.

3State v. Kortgaard, 62-7, 64+51.
4R. L. 1905 § 5079; State V. Fellows,

11 State v. Barnes, 108-227, 122-+4.

98-179, 107+542, 108+825. See State v.
Kent, 22-41; State v. Herzog, 25-490.
t‘R. L. 1905 § 5079; Turle v. Sargent,
63-211, 65+349. See State v. Kent, 22
41.

6State v. Kortgaard, 62-7, 64+51; State
v. Cowdery, 79-94, 81+750; State v. Rue.
72-296, 75+235; State v. White, 108-346,
122+448.
"State v. Rue. 72-296, 75+235.
8State v. Kortgaard, 62-7, 64+51; State
v. McGregor, 88-77, 92+458. See § 2454.
°Stnte v. Rue. 72-296, 75+235.

12 State

v.

Baumhager,

28-226,

9+70-L;

State v. Hayden, 35-283, 28+659; State
v. Fisher, 38-378, 37+948; State v. Rue.
72-296, 75+235; State v. Salverson, 87
40, 91+1.
18 State v. Cowdery, 79-94, 81+750.

14 State v. Fellows, 98-179, 107+542, 108+
825.
15 State v. Mime, 26-183. 2+-194, 683.
1° State v. Brame, 61-101, 63+250 (vari
ance as to capacity in which money was
received—agent or attorney); State v.
Rue, 72-296, 75+235 (indictment stated
that principal of accused was a corpora
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3007. Evidencv-Admissibi1ity—Cases are cited below involving the ad
missibility of evidence.17
3008. Evidence~—Sufﬁciency—Evidence held suﬂicient to justify the con
viction of a county treasurer ;" of an attorney at law;“' of a bailee of a
watch; 2° of a city treasurer; 2‘ of an employee of an express company; 2’ of the
president of a bank ; ” of the agent of a corporation; 2‘ of a bailee of merchan
dise for sale on commission; 2‘ of a bank cashier; 2" of a register of deeds; " of

a vice-president of an insurance company."

Evidence held insufficient to war

rant a conviction of a warehouseman ; 2“ of a loan agent.30

3009. Ve_rdict—-Sufﬁciency—A verdict ﬁnding the defendant guilty and as
sessing the value of the property cmhe'/.zled, has been held proper.31
3010. Venue—Evidence held sutﬁcient to justify a ﬁnding that the offence
was committed in the county as charged.82
3011. Punishment—Under G. S. 1878 c. 95 §§ 36. 37. the court cannot
sentence the accused to stand committed to the state prison until the ﬁne im
posed is paid. A ﬁne of about twenty-nine thousand dollars. being double the
amount of public funds embezzled, has been held not excessive.83 A sentence
of a register of deeds for misappropriating public funds to pay a ﬁne of ﬁve
hundred dollars and be conﬁned at hard labor in the state prison for one year
has been held not cruel and unusual punishment.34
EMBLEMENTS—See Execution, 3508.
tion-proof that it was at least a corpora
tion de facto).
"State v. Mims, 26-183y 2-+683 (embez
zlement by county treasurer-indorsemcnt
of certiﬁcate of settlement with auditor-—
admissions); State v. Force, 100-396, 111+
297 (embezzlement by vice-president of
an insurance company—circumstantial evi
denee throwing light on charge).
18 State v. Mirna, 26-183, 2+-194. 683;
State v. Baumhager, 28-226, 9+704; State
v. Ring, 29-78, 11+233.
19 State v. Brame, 61-101. 63+25O.
:0 State v. Mcﬂregor. S8-77, 92+458.
21 State v. Czizck, 38-192. 364-457.

‘-’Z State v. New. 22-76.

23 State v. Kortgaard, 62-7, 641-51; State
\'. Holmes, 65-230. 68+l1.
2* State v. Rue, 72-296, 75+235; State v.
Fellows, 98-179, l(l7+542, 108+825.
25 State v. Fisher. 38-378. 37+9-48.
'-'“ State v. Salverson, 87-40, 91+].

'-'7 State v. Borgstrom, 69-508. 72+799.
975.
28 State v. Force, 100-396, 1l1+297.
2“ State v. Cowdery, 79-94, S1+7-'30.

30 State v. White. 108-346, 122+-148.
31 State v. New, 22-76.
-'1'-‘ State v. New, 22-76; State v. Fisher.

38-378, 37+948.
33Mi1ns v. State, 26-494, 5+369.
-34 State v. Borgstrom, 69-508, 720 799.
975.

EMINENT DOMAIN
IN GENERAL
Deﬁnition, 3012.
Nature, 3013.
Legislative discretion, 3014.
Eﬁect of proceedings on title, 3015.
When title passes, 3016.
What constitutes a taking, 3017.
WYHO MAY EXERCISE
In general, 3018.
Statutory authority must be clear, 3019.
Public service corporations generally, 3020.
Railway companies, 3021.
Municipalities, 3022.
Special grant, 3023.
THE PUBLIC USE
What constitutes—In general, 3024.
Held a public use, 3025.
Held not a public use, 3026.

Province of courts and legislature, 3027.
Private use forbidden, 3028.
Streets, etc., 3029.
WHAT MAY BE TAKEN
State lands, 3030.
Municipal lands, 3031.
Land already devoted to public use, 3032.
Streets across railways, 3033.
Railways across streets, 3034.
Railways across railways, 3035.
Telephone on railway right of way, 3036.
Easements, 3037.

Franchises, 3038.
RIGHTS ACQUIRED
Legislative discretion, 3039.
Construction of grants, 3040.
In streets, 3041.

Railways, 3042.
Riparian rights, 3043.
Right to transfer, 3044.
ABANDONILIENT OF PUBLIC USE

Elements of damage, 3057.
Commensurate with interest taken, 3058.
Relation to estate of owner, 3059.

Valuation as of what date, 3060.
Effect of incumbrances, 3061.

Future

conditions — Speculative

values,

3062.

City property—Division into lots, 3063.
Street across railway, 3064.
Reserved rights~Private crosings, 3065.
Farm crossings, 3066.
Railway on street, 3067.
Evidence of market value-—General rule,

3068.
Evidence as to value, 3069.
Prices oifered, 3070.
Sales of similar land, 3071.
Opinion evidence, 3072. .
Competency of witnesses, 3073.
Form of questions to witnesses, 3074.
Cross-examination of witnesses, 3075.
To whom payable, 3076.
By whom payable, 3077.
Waiver, 3078.

PROCEDURE IN GENERAL
Nature, 3079.

Legislative discretion, 3080.
Construction of statutes, 3081.
Impartial tribunal, 3082.
Conditions precedent, 3083.
Parties, 3084.
Notice, 3085.
Venue. 3086.
Amendment, 3087.
Delays, 3088.
Waiver, 3089.

Who may oppose, 3090.
Discontinuance or abandonment, 3091.
PROCEDURE BEFORE COMMISSION~
ERS UNDER GENERAL STATUTES
.Inrisdiction—llow acquired, 3092.
Petition, 3093.
Hearing and order on petition, 3094.
Vacation of order, 3095.

\Vhat constitutes, 3045.

COMPENSATION
Necessity—-In genera], 3046.
Constitutional provision —- Construction.
3047.
Provision for—Security, 3048.
What constitutes a damage, 3049.
What is compensation—Market value, 3050.
Measure of compensation. 3051.
Part of a. tract taken—-General rule, 3052.
What constitutes a single tract, 3053.
Elements of value, 3054.

Beneﬁts from improvements, 3055.
Allowance for beneﬁts, 3056.
—-12

Qualiﬁcations of commissioners, 3096.
Proceedings of commissioners—In general,
3097.
Rules of evidence, 3098._

Assessment and award of damages, 3099.
Deposit in court, 3100.
Conclusivencss of award, 3101.

Vacation of .'1ward-Reassessment, 3102.
Interest on award, 3103.
Tender, 3104.

Judgment, 3105.
PROCEDURE IN DISTRICT COURT
Jurisdiction. 3106.
Appeal to district court, 3107.
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PROFEDURE UNDER MUNICIPAL
(‘HARTERS

Dismissal, 3108.
Bond, 3109.
Issues, 3110.

In general, 3122.

Trial, 3111.
1hidence—Admissibility, 3112.
Proof of ownership, 3113.

RE.\1EDIl-IS OF LANDOWNER
Appeal not exclusive, 3123.

Assessment of damages, 3114.
Verdict, 3115.

Ejeetment against railway-—Statute, 3125.

.\landnnms. 3124.

Interest, 3116.

Judgment, 3117.

Injunction, 3126.
Trespass, 3127.

Costs, 3118.

Action for damages, 3128.

Payment of judgment or award, 3119.
New trial, 3120.
Recovery of expenses, etc., 3121.

APPEAL TO SUPREME COURT
When lies. 3129.
Dismissal. 3130.
Scope of review, 3131.

IN GE.\‘Elt.-XL

3012. Deﬁnition—Eminent domain is the 1‘igl1t of the state to appropriate
private property to public uses.“

3013. Nature—Eminent domain is an inherent and essential attribute or
prerogative of so\'e1'eigl1t_v.““ It is not conferred by the constitution.37 Pri
vate property is held subject to the control of the sovereign power of the state.

e.\‘ereised through the legislature. for public uses.‘”' The foundation idea upon
which the right of eminent domain rests is public 11t‘('t‘SSlt).3n The right can
be restricted by the constitution alone.‘O

3014. Legislative discretion—]‘l.\'(-ept as provided by statute and as limited
by the constitution “ the necessity. propriety, or expediency of exercising the

power of eminent domain is exclusively for the legislature.
legislative question not open to judicial review.“

It is a political or

The mode of exercising the

power is also a matter of legislative discretion,43 and so is the extent of the in
terest to be acquired.H Where the power of a municipality or private corpora
tion to exercise the right of eminent domain in a particular case depends. not
upon an express grant of power, but upon the e.\'istence of an alleged necessity

from \\'hi(‘h the disputed power is to be implied, its decision upon the existence
of such necessity is not conclusive upon the courts.“

3015. Eliect of proceedings on title~—'l‘he institution and pendency of con
demnation proeeedings does not deprive the owner of the right of alienation.
He may sell and convey his entire estate wholly mireslrained thereby.“ A title
3-1 Bonvier L. Dict.; Weir v. St. P. etc.
Ry., 18—155(139); Davidson v. Ramsey
County, 18—482(432)

St. Paul etc. Ry. v. Minneapolis, 35-141,
27m3l.)U; In re St. Paul etc. Ry., 37-164.
33+70l;

State

\~. Rapp,

39-65, 3S+926;

3“ \\'eir V. St. P. etc. Ry., 18—15s'>(l39):

l'nircl1ild v. St. Paul, 46-540, 49+325;

Langforrl v. Ramsey County, 16—.'l75(333);
Winona ctc. lly. v. \Vahlrou. l1—515(39‘l;

l\'nohlau('h v. Minneapolis, 56-321, 5'/+928;

State v. Dist. Ct., 87-146, 9l+300; Fair
child v. St. Paul, 46-540, 49+325; In re

l-‘ohl \'. Sleepy Eye Lake, 80-67. R2r1097:

St. Paul etc. Ry., 37-164, 33+701.
117\\'in0na etc. By. \'. Waldron, 11-515

(392, 41-1); State v. Dist. Ct., S7-146, 91+
300.
38 Commissioners v. Henry, 38-266, 36'
87-1.
39 In re St. Paul etc. Ry., 37-164, 331*
701.
40 Weir v. St. P. etc. Ry., 1H—155(1::n).
41 See § 3047.

42 Weir v. St. P. etc. Ry., 18-15-5(139);
l\lilwu11kee etc. Ry. \'. I"ar1uault, ‘_’2l—lIi.:

State \'.
.\‘te\\‘nrt

Ensign.
\‘.

(1. .\'.

55-278, 285.
Hy..

65-515.

56+1006;
68+208;

.\[pls. etc. By. v. Ilnrtland, 85-76, 88+
423; State v. Dist. Ct., 87-146. 91+30U:
.\[inn. C. & P. Go. \'. Koocbiching Co., 97

-129. 107l»405. Sec 22 L. R. A. (N. S.) 1.
43 \\'ilkin v. First Div. etc. Ry., 16-271

(244).
H Faircllild v. St. Paul, 46-5-10, 49+32-3.

1-" .\lilw:mkec etc. Ry. v. Faribault. 2.'l~
H57; In re St. Paul etc. Ry., 37-164. 33+
701: Cotton \'. Miss. etc. Co., 22-372.
*"-Duluth Tr. Ry. V. N. P. Ry., 51-218.
;').‘l-.'it'>(i.
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affected by the pendency of condemnation proceedings has been held “defective.”
and not a “good” title.‘1
3016. When title passes-The title passes when the award of the commis
sioners or the judgment on appeal is paid or secured, and in all cases it relates
back to the date of the ﬁling of the award."3 When the taking is by the state
or a municipality the bargain is not deemed closed, or the property actually
taken, until the compensation is paid or secured by being made a lawful claim
upon the public treasury.‘9 Under the charter of the city of Minneapolis (Sp.
Laws 1881, c. 76, subc. 10), when no appeal has been taken from an order of the
city council conﬁrming an award of damages for taking private property for
public use, the title to such property vests absolutely in the city for all purposes
when the city council appropriates and sets apart in the city treasury the
amount of such award. And such appropriation and setting apart operate to
divest and release the lien of a mortgage then existing on the property so
taken.50
3017. What constitutes a taking—-1t is unnecessary that the property
should be absolutely taken and the possession directly assumed. A serious in
terruption to the common and necessary use of property may constitute a taking
within the constitution.51 The mere commencement of condemnation proceed
ings is not a taking.52 An additional servitude in a highway such as a com
mercial railway is a taking.“ A street railway is not an additional servitude
within this rule,“ nor is a telephone line.“ The removal of the lateral support
of land may be a taking.W Overﬂowing lands with water may be a taking.57
even though the overﬂow is occasional.“ The rights of riparian owners in
navigable waters are property and there may be such an invasion thereof as to
constitute a tal<ring."’0 Compelling railway companies to allow others to con
struct elevators on their right of way has been held a talring.“0 Changing the _
grade of a street is not a taking, but it may be a damage within the constitution
as amended.61

Assessing property for a local improvement in substantial excess

of the beneﬁts accruing to the property has been held a taking.“ An excava
tion in a street which did not cut otf all access to the property of the plaintili
has been held not a taking.“3 Compelling railway companies to make connec
tions has been held not a taking.“ To require a license fee for the sale of
4'' (‘avcnaugh v. McLaughlin, 38-83, 35+

1-0 ;\lcCullough v. St. P. etc. R_v.. 52-12.

576.
*5 Obst v. Covell, 93-30, 100+-650; State

53+Q02.
5'! Weaver v. Miss. etc. Co., 28-534, 11+

v. Chi. etc. Ry., 85-416, 89+1; Commis
sioners v. Henry. 38-266, 36+874; Carli v.
Stillwater etc. Ry., 16-260(234); Lake
Superior etc. Ry. v. Greve, 17-322(299);
Hursh v. First Div. etc. Ry., 17—439(4l7) ;
Mathews v. St. P. etc. Ry., 18—434(392);
St. Paul etc. By. v. Murphy, 19-500(433);
Whitacre v. St. P. etc. Ry., 24-311.
49 Commissioners v. Henry, 38-266. 36.L
874.
5° Boutelle v. Minneapolis. 59-493, 61+
554.
Y-1 Weaver v. Miss. etc. 00., 28-534. 11+

114; McKenzie v. Miss. etc. Co., 29-288,
13+123; In re Minnetonka L. L, 56-513,
58+295; Carlson v. St. Louis etc. Co., 73
128, 75+1044; Gravel v. Little Falls etc.
Co., 74-416, 77+217 ; Huest-on v. Miss. etc.
Co., 76-251, 79+92. See Coyne v. Miss.

114.

104, 114. 42+596, 44+1144 and cases under
(57) supra.
60 State v. Chi. etc. Ry., 36-402, 31+365.
‘*1 See § 6650.

52 Duluth T. Ry. v. N. P. Ry., 51-218, 53+
366.

53 See § 8111.
M Elfelt v. Stillwater St. Ry., 53-68, 55+
116.
"5 Cater v. N. W. etc. Co., 60-539, 63+
111.

etc. Co., 72-533. 75+748.

58 McKenzie v. Miss. etc. Co., 29-288, 13+
123.

59 Brisbine v. St. P. etc. Ry., 23-114;
Crali v. Stillwater, etc. Co., 28-373, 10+
205; Union etc. Co. v. Brunswick, 31-297.
17-+626; Hanford v. St. P. etc. Ry., 43

82 State v. Pillsbury. 82-359, 85+175.
"5 Rochette v. Chi. etc. Ry., 32-201, 20+
140.

M Jacobson v. Wis. etc. Ry., 71-519, 74+
893.
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liquors is not a taking.65 To require railway companies to construct cattle
guards upon the laying out of highways across their tracks is not a taking.“
The use of the tracks of one railway company by another company for terminal
°’ Appropriating a public street for
facilities is not an additional servitude.
the use of an ordinary commercial railway is a taking of the easement of the
abutting owner.“ If one is deprived of his property it is a taking though the
right of which he is deprived is not and cannot be employed in the public use.”
Whether the diversion of a small stream by a municipality in connection with
s one through whose land it originally
its drainage system is a taking, as regard
ran, is an open question.10 A bridge approach in a street is not an additional
servitude."1
WHO MAY EXERCISE

3018. In genera.l-—'l‘he state may exercise the right of eminent domain di
rectly, as when land is taken for a fort, public building, or park; or it may dele
gate it to individuals or corporations. When so delegated the right can be exer
grant and subject to constitutional re
the strict terms of the
r-ised
only within
striations."2
The Territory of Minnesota had the right of eminent domain.13
3019. Statutory authority must be clear-A delegated authority to exer
t be granted expressly or by necessary
cise the right of eminent domain mus
Any doubt must be resolved against a delegation of the right.
implication.
In such a case to doubt is to deny.“ Grants of corporate power, being in dero
gation of common right, are to be strictly construed and this is especially the
case where the power claimed is a delegation of the right of eminent domain,
one of the highest powers of sovereignty pertaining to the state itself, and in
terfering most seriously, and often vexatiously, with the ordinary rights of
property.“
3020. Public service corporations genera1ly—-By general statute all public

service corporations are given the right of eminent domain to acquire “such
private property as may be necessary or convenient” for their business."‘ Such
corporations thereby become subject to governmental regulation and control.'”
Before telephone companies were expressly included in the statute they were
held to have the right of eminent domain on the ground that a telephone was a
species of telegraph."
3021. Railway companies-The right to exercise the power of eminent do
main, conferred upon a corporation organized under title 1, c. 34, G. S. 1894,
was not abrogated, but recognized, continued, conﬁrmed. and re-enacted, by the
65 Rochester v. Upman, 19-108(78).
66 State v. Dist. Ct., 42-247, 44-+7; State

73 Warren \'. First Di\'. etc. Ry.. 18-384

(345).
H Minn. (‘. & P. Co. v. Koochiching Co.,

v. Shardlow, 43-524, 46+74.
6'' Miller v. Green Bay etc. Ry., 59-169,

60+1006.
“8 Adams v. Chi. etc. Ry., 39-286, 39+629;
Papooshek v. Winona etc. Ry., 44-195, 46+
329; Gray v. First Div. etc. Ry., 13-315
(289); Sehurmeier v. St. P. etc. Ry., 10

82(59).
6" Adams v. Chi. etc. Ry., 39-286, 39+629.

97-429, 107+405; Mpls. etc. Ry. v. Nicolin,

76-302, 79+304; Fletcher v. Chi. etc. Ry.,
67-339, 345, 69+1085; St. Paul U. D. Co.
v. St. Paul, 30-359, 15+684; Olson v. St. P.

etc. Ry., 38-419, 37+953.
15 Chambers v. G. N. P. Co., 100-214.
110+1l23.

"3 H. L. 1905 §'28-12.
T7 Minn. C. & P. Co. v. Pratt, 101-197,

70 Sherwood v. Duluth. 40-22, 41+234.
"1 Willis v. Winona, 59-27, 60+814.

72 Minn. C. & P. Co. v. Koochiching Co.,
97-429, 1071405; Commissioners v. Henry,
38-266, 36+874; VVcir v. St. P. etc. Ry.,

18-155(l39); Wilkin v. First Div. etc. Ry..
16-271(244); Olson v. St. P. etc. Ry., 38
419, 37+953.

1l2+395. See, under former statute, Minn.
C. &- P. Co. v. Koochiching Co., 97-429.
107+405.
‘"1 N. W. etc. Co. v. Chi. etc. Ry., 76-334,
79+315.
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provisions of the ltevised Laws of 1905." It is competent for the legislature,
by a general law, to authorize a railway company to construct a railway in such
place as it may determine for itself, and for such purpose to exercise the right
of eminent domain.”0 The general statute deﬁnes the purposes for which such
a company may ‘condemn land.“1 The right extends to new lines.82 A rail
way company cannot condemn land for a common public highway.“3 When
land is taken for a railway, it is taken under authority of the state, to be ap
plied under the same authority to a public use-to a highway, public in a certain
sense.“ A railway company may take land for a bridge or viaduct, and the
approaches thereto, for the purpose of carrying its road over or under a street.‘-"
A statute has been held to authorize a railway company to re-locate its lines
and to exercise the right of eminent domain to acquire its new right of way."
3022. Municipalities—Municipalities are generally invested with the right
of eminent domain by their charters,87 but a general statute gives the right to
all cities and villages for certain purposes,“B and home rule charters may pro
vide for the exercise of the right.” A general statutory power, conferred by a
city charter, to take lands for public streets does not authorize the city to take
land already lawfully appropriated for a depot building and appurtenances. by
=1 corporation duly empowered to acquire lands for such purposes.90
3023. Special grant—A boom company has been held authorized by its
(‘llBI'tGI' to exercise the right of eminent domain.“
THE PUBLIC USE

3024. What constitutes-—In general—The term “public use” is ﬂexible
and cannot be limited to the public uses known at the time of the adoption of
the constitution."2 It has been held in this state that a public use means a use
by the public and that a use is not public, unless, under proper regulations, the
public has the right to resort to the property for the use for which it was
acquired, independent of the will or caprice of the corporation in which the
title vests upon condemnation.” According to the better view a public use
includes whatever is of beneﬁt to any considerable portion of the public, as re
gards health, material prosperity, or other welfare.“

Any use of anything

which will satisfy a reasonable public demand for public facilities for travel or
for transmission of intelligence or commodities, is a public use.95 If all the
public has a right to use a thing its use is public though the number who re
" Mpls. etc. Ry. v. Manitou F. Synd., 101-

132, 112+13.
8° Weir v. St. P. etc. Ry., 18-155(139);

Wilkin v. First Div. etc. Ry., 16-271(244) ;
Warren v. First Div. etc. Ry., 18-384
(345). See In re St. Paul etc. Ry., 37-164,
33+701.
81R. L. 1905 §§ 2842, 2917. See Kettle
River Ry. v. Eastern Ry., 41-461, 43+469

87 State v. Dist. Ct., 87-146, 153, 91+300.
88 R. L. 1905 § 766; Mp1s etc. By. v. Hart
land, 85-76, 88+423.
89 State v. Dist. Ct., 87-146, 91+30O.
"0 St. Paul U. D. Co. v. St. Paul, 30-359,
154-684.
91 Weaver v. Miss. etc. Co.. 30-477, 16+
269.
92 Stewart v. G. N. Ry., 65-515, 68+208.
M Minn. C. & P. Co. v. Koochiching Co.,
97-429, 107-l-405. In its construction of
the statute this case seems satisfactory,

(side track to stone quarry); Chicago etc.
Ry. v. Porter, 43-527, 46+75 (switch track
to lumber mills) ; Mpls. etc. Ry. v. Nicolin,
76-302, 794-304 (spur track to gravel pit).
'52 Fletcher v. Chi. etc. Ry., 67-339, 69+
1085.
" Curtis v. St. P. etc. Ry., 20-28(19).

lic use it is narrow, impractical, and re
aetionary.
M 15 Harv. L. Rev. 400; 19 Id. 535; Lieu

4;;Crolley v. Mpls. etc. Ry., 30-541, 16+

v. Norman County, 80-58, 82+1094; State

85 State v. St. P. etc. Ry., 35-131, 28+3.
2;ﬂ5Hewitt v. St. P. etc. Ry., 35-226, 28+

L. R. A. (N. s.) 1; 102 Am. St. Rep. 809.

but in its view of what constitutes a pub

v. Polk County, 87-325, 92+216.

See 22

95 Stewart v. G. N. Ry., 65-515, 68+208.
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quire its use may be small.“ It is unnecessary that all should participate in
the use or be equally beneﬁted.M It is the purpose for which the land is taken.
and not the particular corporation which the state authorizes to take it, that
determines whether the use is public or not.”
3025. Held a public use—-The ﬂowage of lands by a milldam; 9” the boom
ing of logs in a navigable river; 1 a public park; 2 a railway side track to a stone
quarry; 3 a railway switch track to lumber‘ mills; ‘ a grain warehouse or elevator
on a railway right of way; ‘ a railway spur track to a gravel pit; ° the drainage
of wet lands ; 1 the generation and distribution of electricity and gas for use of
the ublic.°
26. Held not a public use-—-The destruction of a building to arrest the
progress of a ﬁre; '’ the creation of a water power and water-power plant for

the purpose of supplying water power from the wheels thereof to the public; 1”
the drainage of wet lands.u

8027. Province of courts and legislature-—What is a public use is a ju
dicial, not a legislative question.12 The legislature cannot by its mere ﬁat make
a private use a public one.la
3028. Private use forbidden—-Private property cannot be taken for a pri
vate use either directly or indirectly. After property has been acquired for
a public use it cannot be diverted to a private use.H
3029. Streets, etc.—The condemnation of land for sti-eels, etc., is an essen

tial incident of municipal government.“ The legislature may authorize the
taking of the fee for street purposes.1° The property of the municipality itself
may be taken.‘7 A municipality may be authorized to take easements for slopes
in grading streets.la
WHAT MAY BE TAKEN

3030. State 1ands—It has been held that certain lots of the state uni\'ersit_\'.

not used for public purposes, might be condemned for railway purposes."
3031. Municipal lands-—Lands owned in fee by a municipality are subject
to the right of eminent domain.‘-"‘
M Kettle River Ry. v. Eastern Ry., 41

-161. 43+469; Chicago etc. By. v. Porter,
43-527, -16+75. But see Minn. C. 8:. P. CO.
v. Koochiching Co., 97-429, 107+405.

-" .\lcDonald \'. Red Wing, 13-39(25).
1" Minn. C. & P. ('0. r. Koochiching Co..
97-129, 107+40-5. Sec Minn. C. & P. Co.
v. Pratt, 101-197, 1l‘.3+395; 20 Harv. L.

"7 Lien
1094.

Rev. 649.
11 State V. Rockford. 1(l2—‘i-12, 114+?-14.

v.

Norman

County,

80-58, 82+

98 (‘rollcy v. Mpls. etc. Ry., 30-541, 16+
422.

"9 Miller v. Troost, 14—365(282).
1 (‘otton \'. Miss. etc. Co., 22-372.

1‘-‘Stewart v. (i. N. R_\'., 65--515. 68+208;
In re St. Paul etc. Ry., 34-227. 25+345;

Fairchild v. St. Paul, 46-540, ~l9r325;
Minn. C. 8:. P. (30. \‘. Koochiching Co., 97

2(‘onnnissioners v. Henry, 38-266, 36+
‘<74.
'
3Kettle River Ry. r. Eastern Ry.. 41-461,

429, 107+-105; .\lcGee \'. 1-Iennepin (‘ount_v.

43-469.
4(‘hica_go etc. Ry. v. Porter, 43-527, 46*
75.
5 Stewart v. G. N. Ry.. 65 -515, 68t208.

97 429, 107+-105: State v. Rockford. 102
-142. 1141244.
H Sunburn \'. Yun Duyne. 90-215, 96v
41; U. S. v. Minn. etc. Ry., 1-127(103).
15 State v. llist. (,'t.. 87-146. 91-‘-300.
1"]-‘airchild v. St. Paul, 46-540, -i9l3;’.-').
17 State \'. Dist. (‘t.. 77-‘Z-18. 79-971.
1-“ Nichols v. St. Paul. 44--194. -17+16S;
Kuschke v. St. Paul. -l-3-225. 47+78ll.
19 in re St. Paul ctc. Ry., 3-1-227, 25+345.

6 Mp1s. etc. Ry. \'. Nicolin_ 76-302. 79+3l)-t.
1Lieu v. Norman County. 80-59, 82+
1094; State v. Polk County, 87-325. 92+
216; McMillan v. Freeborn County. 93-16.
100+-‘E84. See State v. Rockford. 102-442,

114+244.
BMinu. (‘. & P. ('0. v. Koocliiching Co..

97-429. 107+-105; Minn. C. & P. Co. v.
Pratt, 101-197, 112+395.

84-472. 8846. See 15 Harv. L. Rev. 400.
13 Minn. (‘. & P. Po. \‘. Koochiching Co.,

See University V. St. 1’. etc. Ry.. 36-447,
Ill»:-936.
2"Statc v. Dist. ('t.. 77-218, 791-971.
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3032. Land already devoted to public use—Land already devoted to a pub
lic use may be taken for another public use.21 But where the second use is in
consistent with the ﬁrst use, or would materially impair it, authority to take for
the second use must be granted expressly or by necessary implication, and such
implication never arises except as a necessary condition to the beneﬁcial enjoy
ment and efficient exercise of the power expressly granted, and then only to the
extent of the necessity.“ Where the second use would not materially impair
the ﬁrst use authority to take it may be implied from a general grant.23
Whether a second use would be inconsistent with or impair a ﬁrst use is a ju
dicial question.24 It is immaterial in this connection whether property devoted
to a public use was acquired by purchase or by condemnation.25 It is a ques
tion for the legislature whether property already appropriated to a public use
shall be taken for another public use.28 Property already devoted to a public
use cannot be taken for another public use without compensation.21
3033. Streets across railways—A general grant of authority to a munic
ipality over streets carries an implied authority to extend them across a railway,
when such extension would not destroy or materially impair the railway right
of way.28

3034. Railways across streets—;\ general grant of authority to condemn
land for a railway carries an implied authority to condemn roads and streets for
that purpose." lxpress authority is given by statute.30
3035. Railways across railways-—The right of eminent domain may be ex
ercised to enable one railway to cross another.81 The subject is regulated by
statute.32 One railway company has no authority, under the general statutes
of this state, to condemn the lands of another railway company occupied or used
or necessary for the prosecution of its railway business, except for crossing
purposes."

3036. Telephone on railway right of way—Facts held not to give a tele
phone company implied authority to exercise the right of eminent domain to
enable it to string its wires over and across the right of way of a railway com
pany.“

A general authority is now given by statute.35

3037. Easements—An easement is property and may be “taken” within the
meaning of the constitution.36
_
3038. Franchises—A franchise is subject to condemnation.37
RIGHTS ACQUIRED

3039. Legislative discretion—The estate or interest to be acquired by con
demnation is a matter of which the legislature is the exclusive judge. It may
authorize the taking of the fee.38
‘-'I See §§ 3033-3036.

22 Milwaukee etc. Ry. v. Faribault, 23
167; St. Paul U. D. Co. V. St. Paul, 30
359, 15+684; Mpls. W. Ry. v. Mpls. etc.
Ry., 61-502, 63+].035; N. W. etc. Co. v.
Chi. etc. Ry., 76-334, 79+315.
2-3 Mpls. etc. Ry. v. Hartland, 85-76, 88+
423; St. Paul etc. By. v. Minneapolis, 35
141, 27+500.
2* Milwaukee etc. Ry. v. Faribault, 23
167; In re St. Paul etc. Ry., 34-227, 25+
345.

25 St. Paul U. D. Co. v. St. Paul, 30-359,
15+684.
36 Stewart V. G. N. Ry., 65-515. 68+2O8.

1'7 State v. Chi. etc. Ry., 36-402, 31+365.
28 St. Paul U. D. Co. v. St. Paul, 30-359,

15+68~1; St. Paul etc. Ry. v. Minneapolis,
35-141, 27+500; Mpls. etc. Ry. v. Hart-

land, 85-76, 88+423.
2" St. Paul U. D. Co. v. St. Paul, 30-359,
15+684.
30 R. L. 1905 § 2916.
31 In re Mpls. etc. Ry., 36-481, 32+556.
32 See § 8105.

33 Mpls. St. Ry. v. Mpls. etc. Ry., 61-502,
63+1035

3* N. W. etc. Co. v. Chi. etc. Ry., 76-334.
79+315.

35
36
37
38

R. L. 1905 § 2926.
Adams v. Chi. etc. Ry., 39-286, 394-629.
McRoberts v. Washburne, 10—23(8, 13).
Fairchild v. St. Paul, 46-540, 49+-325;

Reed v. Board, 100-167, 110+1119.
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3040. Construction of gi-ants—Upon the principle that statutes conferring
compulsory powers to take private property are to be strictly construed, it fol.
lows that when the estate or interest to be taken is not deﬁned by the legislature.
only such an estate or interest can be taken as is necessary to accomplish the
purpose in view, and, when an easement is suﬁicient, no greater estate can be
taken.30

3041. In strcets—In condemning land for streets a municipality ordinarily
acquires a mere easement.‘0 The legislature may, however, authorize the tak
ing of the fee. But the title which the municipality acquires in such cases is
what may be termed a “qualiﬁed or terminable fee” for street purposes only,
and which it holds, not as proprietor, but as an agency of the state, in trust for
the public for street purposes, and which it can neither sell nor devote to a
private use.‘1

3042. Railways-—Whether section 4 of article 10 of the constitution prevents
a railway company from acquiring the fee by condemnation is undetermined.
but at all events, it may acquire a perpetual easement for railway purposes."
The section does not limit the right to take to a right of way.“ Unless other
wise provided, the company acquires a right to the exclusive possession and use
of the property.“ In condemning a lot on a street the company takes presump
tively to the center of the street, and, subject to the public easement and control
by the proper public authorities, the company acquires the same interest in that

portion of the lot so taken lying in the street as to the remainder thereof, and
may apply it to the same uses.‘l5 A company does not acquire by implication a
right to remove the lateral support of land along its right of way.“ The rights
acquired at street crossings are deﬁned elsewhere.‘1 The lands' acquired by a
railway company for the purposes of its enterprise are, so far as the right of
property is concerned, private property.“ A railway acquiring a right of way
acquires it for railway purposes, in the manner and to the extent that rights of
way are ordinarily used by railway companies, and as the public interest may
require.“ The title acquired to lands in condemnation proceedings for right
of way purposes by the Lake Superior & Mississippi Railroad Company under
its charter (chapter 93, Laws 1857, and amendments) was in the nature of an

easement or terminable fee, and the lands reverted to the original owner when
abandoned by the railway company for the purposes acquired—the mainte

nance and operation of a railroad.“0
3043. Riparian rights-—Ripa.rian rights may be acquired as an incident of
the land without express mention in the condemnation proceedings.M
3044. Right to transfer—A party not affected cannot question the right of
a railway company to transfer its right of way to another company.M
' 39 Fairchild v. St. Paul, 46-540, 49+325;
Reed v. Board, 100-167, 110+1119; Chamhers v. G. N. P. Co., 100-214, 11O+112S.

40 See § 3041.
41Fairchild v. St. Paul, 46~540, 494323.
42 Scott v. St. P. etc. Ry., 21—322; Cotton

v. Miss. etc. Co., 22-372; Gurney v. Mpls.
U. E. Co., 6340. 65+136.
~13 Cotton v. Miss. etc. Co., 22-372.
H Lake Superior ctc. Ry. v. Greve, 17-322
(299); Hopkins v. Chi. etc. Ry., 76-70, 78+
969.
45 Witt v. St. P. etc. Ry.. 38122, 354862.

H!McCu1lough v. St. P. etc. Ry., 52-12.
53+802.
*7 Sec § 8106.

4“ State v. Chi. etc. Ry., 36-402, 31+365.
4" Miller v. Green Bay etc. Ry., 59-169.
60+1006.

50 Chambers v. G. N. P. Co., 100—214,
110+-1128.
51Hanford v. St. P. ctc. Ry., 43-104, 421
596, 44+1144.
-'-'~’ Crolley v. Mpls. etc. Ry., 30~541, 16*
422. See N. P. Ry. v. Townsend, 84452,
8611007.
.
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ABANDONMENT OF PUBLIC USE

8045. What constitutes-—A transfer of a right of way from one railway
company to another has been held not an abandonment.“ The erection and
' operation of a public warehouse or grain elevator on a railway right of way is
not a misuser or abandonment.“ An intention to abandon an easement for a
street grade is not established by the mere fact that the municipality built a re
taining wall along the street line.55 Evidence held to show an abandonment of
a railway right of way.“
COMPENSATION

3046. Necessity—In general-—-The state itself cannot take private property
for a public use without compensation and it cannot authorize another to do so.“
A statute authorizing a railway company to enter upon and hold and use land
for railway purposes before making compensation is void.“'3
3047. Constitutional provision-—Construction—The constitutional pro
vision requiring compensation, being for the protection of the citizen ought to
have a liberal construction, so as to effect its general purpose. All property,
whatever its character, comes within its protection. An easement is property
and protected accordingly." In view of the fact that the state is so much
delegating the right of eminent domain to private or quasi public corporations,
in theory for public purposes, but often practically in part for private beneﬁt,
the constitutional guaranty ought to be jealously guarded.“ It guarantees full
compensation—not only the value of the land taken, but also the damages
caused by taking it.61 The word “compensation” as used in the constitution
means an “equivalent.” ‘*2 In reading cases construing this constitutional pro
vision it is very important to keep in mind the radical change made by the
amendment of 1896.
3048. Provision for—Security—The constitution provides that property
shall not be taken without just compensation therefor ﬁrst paid or secured.63
What is adequate security within this provision? Compensation is suﬁiciently
“secured” if the amount when determined is made a charge upon the public
treasury, either of the state or of some municipal subdivision thereof.“ Where
the property is taken by the state or a municipality, the fact that payment is
postponed for a reasonable time to make an assessment and collect a tax to pay
the amount due, or to enable the legislature to decide ﬁnally, or make an appro
priation, does not invalidate the proceedings." The statutory bond given by
-73 Crolley v. Mpls. etc. Ry., 30-541, 16+

629; Winona etc. By. v.Waldron, 11-515

422.

(392, 414).

-'14 Gurney v. Mpls. U. E. Co., 63-70, 65+
136.
55 Kuschke v. St. Paul, 45-225, 47+786.
-'56 Chambers v. G. N. P. Co., 100-214, 110+

“O Weaver v. Miss. etc. Co., 28-534, 11+
114.

1128.

-‘>1 U. S. v. Minn. etc. Ry., 1—127(103);
Teick v. Carver County, 11-292(201);
Weaver v. Miss. etc. Co., 28-534, 11-+114;
State v. Chi. etc. Ry., 36-402, 31+36-'>;
State v. Isanti County, 98-89, 93, 107+730;

Vanderburgh \'. Minneapolis, 98-329, 338,
108+-180.
-'18 Hursh v. First Div. etc. Ry., 17-439
(417); Warren v. First Div. etc. Ry., 21
424; Weaver v. Miss. etc. Co., 30-477, 16+
269.
59 Adams \'. Chi. etc. Ry., 39-286, 39+

M Winona etc. Ry. v. Waldron, 11-515
(392, 414).
"2 Winona etc. Ry. v. Denman, 10-267

(208).
03 Const. art. 1 § 13; Langford v. Ram
sey County, 16-375(333, 337).
6* State v. Messenger, 27-119, 6+457;
Woodrnﬂf v. Glendale, 26-78, 1+581; State
v. Bruggerman, 31-493, 18+-154; State v.

Otis, 53-318, 55+143; Johnson v. Clon
tarf, 98-281, 108+521. See In re Lincoln
Park, 44-299, 46+355; State v. Brill, 58
152, 59-+989.
65 Commissioners v. Henry, 38-266, 36+
874; State v. Otis, 53-318, 55+143. See
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the condemnor to prevent an appeal from stopping work on an improvement is
a suﬁicient security.“ A “park fund” of a municipality has been held insuffi
cient security.“7 The mere connncm-ement of condemnation proceedings is not
a. “taking” so as to require security for compensation.'“’ \\'here property is not
actually taken, but is merely damaged, the compensation need not be paid or se
cured before the taking. The landowner has his remedy by action for dam
ages.“0 A legislative act providing for taking property for public use is not
unconstitutional merely because it does not itself provide for compensation to
be made, if there is another statute under which it must be made or secured be

fore the property can be taken, and which does secure it as a condition of the
taking.70 In some states the retention of possession by the landowner is deemed
a sufficient security, but the rule is otherwise in this state.H
3049. What constitutes a damage—A landowner may be injured by the
exercise of the right of eminent domain, and still not be entitled to compensa
tion."2 To entitle a party to compensation on the ground that his property has
been “damaged” for a public use he must have sustained special damage with
respect to his property, different in kind from that sustained by the public gen
erally, and which, by common law, would have given him a private right of ac
tion." Within this rule property has been held to be damaged by the vacation
of a street," and by a change in the grade of a street.“5
3050. What is compensation—Market va1ue~—' ‘he owner is entitled to
such sum as the property is worth in the market—that is, to persons generally.T6
The inquiry is, what is the property worth in the market, viewed not merely
with reference to the uses to which it is at the time applied, but with reference

to the uses to which it is plainly adapted, having regard to the existing business
or wants of the community, or such as may be reasonably expected in the im
mediaite future? The owner is entitled to the market value of the land for the
use to which it may be most advantageously applied, and for which it would sell
for the highest price in the market.77 In determining the value of the property
the same considerations are to be regarded as in a sale of property between pri
vate parties.78 The state simply requires the owner to sell, “and the public is
to be considered as an individual treating with an individual for an ex
change.” 1° While the adaptability of the land to the use for which it is sought
may be considered so far as it atfects marl;ct value."° the injury is not what the
land is worth to the condemnor. The necessities of the condemnor are not a
measure of market value.81
Duluth T. Ry. v. N. P. Ry., 51-218, 53+
366.
'=i‘- Weir v. St. P. etc. Ry., 18-155(139);
(‘urtis v. St. P. etc. Ry., 21-497.
“T In re Lincoln Park, 44-299, 46+355.
See State v. Brill, 58-152, 59+989.
"-“ Duluth T. Ry. v. N. P. Ry., 51-218,
53+366.
"'JVanderhurgh
IORASO.

T-1 Rochette v. Chi. etc. Ry., 32-201, 20+
140.

T*\'nmlerburgli v. Minneapolis, 98-329,
l08*-180.

T-1 llickerman v. Duluth, 88-288, 92+1l19.
7*‘-Blue Earth County v. St. P. etc. Ry.,

28-503. 11+’/'3; Winona. etc. By. v. Wal
drun, 1]-515(392).

v.

Minneapolis,

98-329,

77 King v. Mpls. U. Ry.. 32-224, 20r135:

T"State v. Shardlow, 43-524, 46+74. See
\\‘uruer v. Hennepin County, 9-l3'9(130).

(‘onan v. Ely, 91-127. 97+737; Russell v.
St. P. etc. Ry., 33-210. 224-379; Stinson
v. (‘hi. etc. Ry.. 27-284, 6+784; Cameron

11 Warren v. First Div. etc. Ry., 21-424;

Minneapolis v. Wilkin, 30-140, 14+581;
("mnnrissioners v. Henry, 38-266, 36+S74.

T2 Cameron v. Chi. etc. Ry., 42-75. 43+
785; Rochette v. Chi. etc. Ry., 32-201, 20+

H0; Carroll v. Wis. Cent. Co., 40-168.
41+G61.

v. Chi. etc. Ry., 51-153, 53%-199; Covill v.
St. P. etc. Ry., ]9—2S3(240).
TF4 (‘onan v. Ely. 91-127, 13]., 97+737.
7“ Lnugford v. Ramsey County, 16-375
(333. 338): Commissioners v. Henry. 38

266. 36+87-1.
‘O Conan v. Ely, 91- 127, 97+-737.
-=1 Stinson v. Chi. etc. Ry., 27-284, 6-‘
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3051. Measure of compensation—-The value of the land taken is not always
the measure of compensation. When necessary to make the compensation just.
fair, and equitable, as required by the constitution, the sum allowed may be
more or less than the value of the land taken.82
3052. Part of a tract taken-—General rule—\Vhen part of a tract is taken
the owner is entitled to compensation, not only for the part taken, but also for

damages to the part not taken. In other words, he is entitled to the difference
between the market value of the entire tract immediately before the taking and
the market value of what is left after the taking,83 excluding from consideration

general beneﬁts,“ and deducting special beneﬁts.as But an owner is not en
titled to receive compensation for the land actually taken, equal to its market
value for a use or purpose wholly distinct from the use to which the remainder
of the land is applied, and at the same time receive compensation for damages

to such remainder."
3053. What constitutes a single tract-—'l‘o constitute unity of property be
tween two contiguous, but prima facie distinct, parcels of land, there must be
such a connection or relation of adaptation, convenience, and actual and perma

nent use, as to make the enjoyment of the parcel taken reasonably and substan
tially necessary to the enjoyment of the parcel left, in the most advantageous

and proﬁtable manner in the business for which it is used.‘n Tracts which are
separated physically are not to be considered as a single tract merely because
they are owned by the same person and are or might be proﬁtably and appro
priately used for a single purpose." A tract may be single though it is sepa
rated by a highway or railway.” Tracts may be distinct though they are near,

owned by a single person, and used by him for a farm.°° Unoccupietl city lots
are prima facie distinct though owned by one person.91 Distinct lots or govern
mental subdivisions, joining each other and used as a single farm, may be a
single tract.” Where tracts are prima facie distinct the burden is on the owner
to show them a single tract.” Whether physically distinct tracts are substan
tially a single tract is a question for the jury, unless the evidence is conclusive.“
TS-1; 1'uion etc. Co. v. Brunswick, 31-297.
17-+626. But see Conan v. Ely, 91-127,
97+?-‘$7.
"'-' (trerc v. First Div. etc. Ry., 26-66, 1+
SI6.
.
-‘3 Winona etc. By. v. Denman, 10-267
(208); Winona etc. Ry. v. Waldron, 11

515(392); St. Paul etc. Ry. v. Matthews,
16-3-H(303); Minn. V. Ry. v. Doran, 15
23(l(179); Hursh v. First Div. etc. Ry.,

17-439(-117); Simmons v. St. P. etc. Ry.,

13-184(168); Scott v. St. P. etc. Ry., 21
322; Greve v. First Div. etc. Ry., 26-66,

1+8l6; Wilmes v. Mpls. etc. Ry., 29-242,
]3+39; Sheldon v. Mpls. etc. Ry., 29-318,
]3+l3-1; Cedar Rapids etc. R_\'. v. Ryan,
36-5-l6, 33+35; Td._ 37-38. 33+6: Redmond

v. St. P. etc. Ry., 39 -248. 40+64; Adolph
v. Mpls. etc. Ry., 42-170. 43+8-48; Haynes

MlCameron v. Chi. etc. Ry., 51-153, 53L
199.

B7 Peck v. Superior S. L. Ry., 36-3-13, 31+
217.
M1(.‘a1neron v. Chi. etc. Ry., 42-75. 43+
735.
*9 St. Paul etc. By. \'. Murphy, 19-500
(433); Sherwood v. St. P. etc. Ry., 21
127; Wilcox v. St. P. etc. Ry., 35-439, 29*
H8; Peck v. Superior S. L. Ry., 36-343.
31-+217; Cameron v. Chi. etc. Ry., 42-75,

4.'H-785; Redmond v. St. P. etc. Ry., 39
248, 404-64; Colvill v. St. P. etc. R_v.. 19
283(240).
9° Minn. V. Ry. v. Doran, 15-230(]79);
Cameron v. Chi. etc. Ry., 42 75. 43-785.
91 Wilcox v. St. P. etc. Ry., 35-139. 29+

v. Duluth, 47-458. 50+69-3; l\'remer \'. Chi.

148; Peck v. Superior S. L. Ry., 36-343.
31+217; Koerper v. St. P. etc. Ry., 42
340, 44+195.

etc. Ry., 51-15. 52+977: Duluth etc. Ry.
v. West, 51-163. 53+l97; State v. Dist.

91’ Cedar Rapids etc. Ry. v. Ryan. 36
546, 33+35; \Vilmcs \'. .\{pls. etc. R_\'., 29

(‘t.. 66-161, 68+860; Owatonna v. Chris
tianson, 83-52, 85+909; Mpls. etc. Co. v.

242, 13-H59; Kremcr \'. (lhi. etc. R_\'.. 51
15, 52+977.

llarkins. 108-478, 122+450.
‘*4 Haynes

v.

Duluth,

47-458.

State v. Dist. Ct., 66-161, 684860.
*5 See § 3056.

1‘-7 Wilcox v. St. P. etc. Ry., 35-439, 29+
50 H393;

148: Peck v. Superior S. L. Ry., 36-343,
3l+217.
94 St. Paul etc. Ry. v. Murphy, 19-500
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A tract may be single though part of it is occupied by a tenant.”

Several city

lots may be occupied and used as an entirety so as to constitute a single tract.M
3054. Elements of value-—It has been held allowable to consider, in de
termining the value of land, that it was specially suited for a manufacturing
plant and had been improved for that purpose;"T that it was specially ﬁtted
for warehouse or elevator purposes by reason of its proximity to a railway; “
that it was ﬁtted for suburban residences;"° that it had a valuable spring ﬁtted
to supply water to a near city; ‘ that provision had been made by law for bring
ing it within the limits of a city in the near future; ’ that it was valuable as a
gravel pit; 3 that a business had been long established on the land ; ‘ that a ware
house for the storage and shipment of grain possessed superior facilities over
similar warehouses in the vicinity because of its construction and nearness to
a navigable river; "’ that it afforded the only route by which the condemning
railway company could make connections with other railways at a city; ° that it
was naturally adapted for truck farming and had a suitable site for a basement
barn.1
3055. Beneﬁts from improvements—In determining the amount of com
pensation the increased value of the land which will be caused by the improve
ment cannot be considered for the purpose of increasing the damages,8 but any
increase in market value already caused in anticipation of the improvement may
be considered.’ And where a railway company constructs its road over land,
without acquiring the right to do so, the increased value of the land caused by
the construction may be considered; 1° but it has been held that in such a case
the value of the roadbed, ties, etc.. cannot be considered.11

In railway cases the

diﬁerence in the value of the land with the road running over it, and its value
with the road running near it, is an incorrect basis for the damages.12
3056. Allowance for beneﬁts—In estimating the compensation, where part
of a tract is taken, the value of special beneﬁts resulting to the tract from the
public improvement is to be deducted or set off against the damages. This de—
duction is to be made from the aggregate amount due, that is, from the compen~
sation for the land taken and from the damages to the part of the tract not
taken.‘3 It is only special beneﬁts that may be deducted, that is, those which
result directly and peculiarly to the particular tract of which a part is taken:
as, for instance, where property is made more available and valuable by open
ing a street through it, or where land is drained or otherwise directly in1
(433); Kremer v. Chi. etc. Ry., 51-15, 52+
977.
W St. Paul etc. By. v. Murphy, 19-500
(433).
M Sherwood v. St. P. etc. Ry., 21-122;
I d., 21-127.

1Mpls. etc. Co. v. Friendshuh, 108-492.
122+45l.

R(‘arli v. Stillwater etc. Ry., 16-260
(234); Union etc. Co. v. Brunswick, 31
297, 17+626; Mpls. etc. Co. v. Harkins.
108-478, 122+450; Mpls. etc. CO. V. For

97 King v. Mpls. U. Ry., 32-224. 20+135.

strom, 108-536, 122+451.

98 Russell v. St. P. ctc. Ry., 33-210, 22+

9Union
17+626.
1°Sco §
H Grevc
816. See

379.

9°Sl1ernmu v. St. P. etc. Ry., 30-227, 15+
239; Cedar Rapids etc. Ry. v. Ryan, 37

:59, sans.
1C0nan v. Ely. 91-127. 97+-737.

1":‘w1)ulutl1 etc. Ry. v. West, 51-163, 53+

etc.

Co.

v.

Brunswick, 31-297,

3060.
v. First Div. ctc. Ry., 26-66, It
14 Harv. L. Rev. 72; 20 Id. 70.

l'-’ (Zarli v. Stillwater etc. Ry., 16-260
(234): St. Paul etc. By. v. Murphy, 19
51||‘l(-133); Mpls. etc. Co. v. Harkins, 108

3Cameron
199.
4King v.
5Rippe v.
6Brisbinc

v. Chi. etc. Ry., 51-153, 53+

478, 122.L4-50; Mpls. etc. Co. v. For-strom.
108-536, 122+451.

Mpls. U. Ry., 32-224, 20+12l.'>.
Chi. etc. Ry., 23-18.
v. St. P. ctc. Ry., 23-114.

13 Winona etc. Ry. v. Waldrou, 11-515
(392): Mantorville R. & T. Co. v. Slinger
lnnd. 101-498. ll2+]03.'t; Olson \'. Albert
Lea. 107-127. .ll9+T9—l.
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proved. General beneﬁts, that is, those which the tract of which a part is taken
shares in common with all land in the vicinity, are not to be deducted.H
Special beneﬁts may be set off, in proceedings to condemn a right of way for
a railway company, against the value of the part taken and damages shown
to have accrued to the remainder. The term “special beneﬁts” as used in
relation to a condemnation of a railway right of way, has the same meaning
and is governed by the same principles as when employed in highway, drain
age, or ordinary municipal improvement proceedings, only in so far as private
property is taken for public use by such proceedings.

In other cases, the

identity of meaning and principles is to be determined with due reference
to distinctions with respect to the exaction of payment as a condition precedent
to subsequent use of railway facilities only, to the natural difference in accessi
bility to the improvement, and to the judicial nature of proceedings to con
demn, as distinguished from the administrative character of ordinary local im
provement assessments.

Such beneﬁts must be pro tanto a fair equivalent for

land parted with and the damages inﬂicted.

To that end they must be special,

not common ; direct, not consequential; substantial, not speculative; proximate,
not remote; actual, and not constructive. The usual beneﬁcial results of the

mutually advantageous arrangement between a state and a railway company
having the right to exercise the power of eminent domain are not special benc
lits. Mere increase in facilities of transportation does not amount to a special
beneﬁt.“ Remote or speculative beneﬁts, in anticipation of a rise in property
for townsite purposes, or, generally, by reason of the proposed improvement of a
water-power and the erection of mills in the vicinity, cannot be considered.“
The beneﬁts which the community enjoys from increased public facilities, and
the consequent rise in the value of realty, are not to be considered.17

There

must be a substantial basis in the evidence for deducting special beneﬁts.“
Where there is no evidence of beneﬁts the charge may omit reference thereto.‘°
\Vhether the remainder of a tract is beneﬁted by the improvement and to what
extent are questions of fact for the jury, unless the evidence is conclusive.20
3057. Elements of damage—Where part of a tract is taken for railway pur
poses, the following have been held elements of damage: that the owner will
have to build fences along the right of way, the company being under no obliga
tion to build them; 21 that buildings already erected will be subjected to an in
crease risk of ﬁre ; 22 that danger of injury to, or destruction of, a household.
will be greater; 23 the noise and inconvenience of passing trains; 2‘ the obstruc
14 Whitely v. Miss. etc. Co., 38-523, 38+
753; Winona etc. By. v. Waldron, 11-515
(392); Arbrush v. Oakdale, 28-61, 9+30;
Minn. C. By. v. McNamara, 13-508(468);
1‘arli v. Stillwater etc. Ry., 16—260(234);
Minn. V. Ry. v. Doran,
Weir v. St. P. etc. Ry.,

17-188(162);
18-155(139);

State v. Shardlow. 43-524, 46+74; Mc~
Kusick

v.

Stillwater,

44-372,

46+769;

Haynes v. Du'nth, 47-458, 50+693; State
v. Dist. Ct., 66-161, 68+860; Homer v.
Duluth. 70-378, 73+176; Swanson v. Hal

lock, 95-161, wa+s95; Mantorville R. &
T. Co. v. Slingerland, 101-488, l12+1033.
15 Mantorville R. & T. Co. v. Slingerland,
101-488, 1124-1033.

16 Whitely v. Miss. etc. Co., 38-523, 38+
753; Haynes v. Duluth, 47-458, 50+693.
1" Arbrush v. Oakdale. 28-61, 9+30; State

v. Shardlow, 43-524, 46+74.

18 Miller v. Beaver, 37-203, 33+559.
W Simmons v. St. P. etc. Ry., 18-184
(168).
20 Homer v. Duluth, 70-378, 73+176.
‘-11 Winona etc. Ry. v. Denman, 10-267
(208); Winona etc. By. v. Waldron, 11

515(392).
22Co1vil1 v. St. P. etc. Ry., 19-283(240);
Lehmicke v. St. P. etc. Ry., 19—464(406);
Curtis v. St. P. etc. Ry.. 20-28(19); Still
man v. N. P. etc. Ry., 34-420, 26+399;
Harrington v. St. P. etc. Ry., 17-215
(188); Johnson v. Chi. etc. Ry., 37-519,

35+438.
'-’-'4 Curtis v. St. P. ctc. Ry., 20-28(19).
‘H Blue Earth County v. St. P. etc. Ry.,

28-503, 11+73; Cedar Rapids etc. Ry. \'.
Raymond. 37-204, 33+704; Adams v. Chi.
etc. Ry., 39-286, 394629.
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tion of the flow of water from one part of a tract to another ; 2‘ an increase in
the rate of insurance on buildings already erected;26 the fact that land is so
near a railway station and stockyards that it will be subjected to extraordinary
use; 2’ the [act that the owner was prevented from enlarging a brickyard and

put to the inconvenience of frequently crossing the tracks in haulingr clay to the
yard; 2“ the obstruction caused by a fence along a right of way and the delay,
labor, and inconvenience of opening and shutting gates or letting down and
putting up bars; 2" an injury to a water-power.“°

3058. Commensurate with interest taken-—(‘ornpensation must be com
mensurate with the estate or interest taken.31

If only an easement is taken the

value of the easement, and not of the fee, is the measure of damages.32

But a

perpetual casement, such as a railway company acquires. has substantially the

same value as the fee and the distinction is not material.*‘8
3059. Relation to estate of owner—Where a party is shown to have merely
an undivided interest in the land it is error to allow him compensation on the
basis of a full ownership?4
3060. Valuation as of what date—Compensation is to be made with refer
ence to the value of the property at the time of the award of the coininissionei-s.“‘
This rule is not changed by the fact that a railway company has, without the
consent of the landowner, entered upon the premises and constructed its road

without appropriate legal prot'-eedings.38 If the record is silent in respect to the
matter it will be presumed that the valuation was made as of the proper time.“
3061. Effect of incumbrances-—'1‘he measure of damages is unaffected by
the fact that the land is subject to ineumbrances.as

3062. Future conditions-—Speculative values—Future conditions cannot
be considered in estimating the value of the land unless they may be reasonably
expected in the immediate future.39
on the basis of its value if it were divided into lots.‘0
3064. Street across railway-—In assessing damages for a street across a rail
way it is error to otfset supposed beneﬁts to the railway company from the open
ing of the street.‘1

3065. Reserved rights—Private crossings—Prior to Laws 1887 c. 174. i t
was held that where land is taken |§'or a railway damages must be assessed on the
'-‘-'» Pﬂegar v. Hastings & D. Ry.. 28-510.

]l+72.
ff» Cedar Rapids etc. Ry. v. Raymond, 37
204. 33+704.
1'? Id.
2-5 Sherwood v. St. P. etc. Ry., 21-127.
Bil Minn. V. Ry. v. Doran, 17~18S(162).

30 Lake Superior etc. Ry. v. Grove, 174322
(299).
31 Fairchild v. St. Paul. 46~.">40, 49+325;

Mpls. etc. Ry. v. Nicolin. 76-302, 79+.'¥04.
-‘i’-‘ Robbins v. St. P. etc. Ry., 22-286.
-1-1 Robbins v. St. P. etc. Ry., 22-286;
\\'inona etc. Ry. v. Denman, 10~267(208).
M Morin v. St. P. etc. Ry., 30-100, 14+
460.
1*-'-\Vinona etc. By. v. Dcnmau_ 10-267
(208); (‘arli v. Stillwater etc. R_v.. 16
2ti0(23-H; ‘Warren v. First Div, ete. Ry..
lR—384(345); St. Paul etc. By. v. Mur

phy. 'l9—:'i00(-433); Sherwood v. St. P. etc.

Ry.,

21-122;

Warren

v.

First

Div. etc.

Ry.. 21-424; Conter v. St. P. etc. Ry.,
342; Leber v. Mp1s. etc. Ry., 29-256,
3l; Commissioners v. Henry, 38-266,
. 74.
-'“‘- Blue Earth County v. St. Paul etc.

22—
13+
36+
Ry..

23-503, 11+T3; Winona etc. Ry. v. Den
man, 10-2fi7(208); Fish v. Chi. etc. R_v..

84-179, 87+606.
-"*7 iVhitacre v. St. P. etc. Ry., 24-311;
1\Hnncapolis v. Wilkin. 30-140. 1-H581.
~'"*Knauft v. St. P. etc. Ry.. 22-173;

Bennett v. Mpls. etc. Ry.. 42-245, 4-H-10.
-'49 Russell v. St. P. etc. Ry., 33»2]0. 22*

379; Cedar Rapids etc. Ry. v. Ryan, 37
39, 33+ti; Stinson v. Chi. etc. Ry., 27,284.
6+T8-1.
40 Blue Earth (‘ounty v. St. P. etc. R_v..
2S»503, 11+73.
“St. Paul etc. By. v. Minneapolis, 35

H1, 27+-500.
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assumption that the owner had no reserved right of private crossing unless such
right was reserved in the condemnation proceedings.42
3066. Farm crossings—In railway cases the damages are to be assessed on
the assumption that farm crossings will be maintained as required by statute.“
It has been held proper to disregard temporary crossings.“
3067. Railway on street—Damages to an abutting owner for the construc
tion and maintenance of a railway on a street are limited to those which result

from the construction and operation directly opposite his land; *5 and when the
railway is built on the opposite side of the center of the street, only such in
]l11'l€S to the property should be considered as proximately result from inter
ference with the appurtenant easement for purposes of access, light, and air
which the owner has in that part of the street.‘6
3068. Evidence of market value—Genera1 rule—Any existing fact which
would naturally inﬂuence buyers and sellers and affect the market value of the
land in general estimation is admissible.‘7 Any use for which the land is avail
able, or to which it is adapted, is an element to be taken into account in esti
mating its general value.48
3069. Evidence as to value--Evidence that there was no other route by
which the proposed railway could be built, except across the land in question has
been held inadmissable.“ So has evidence as to the intentions and expectations
of the owner in building a house long prior to the taking.‘so
3070. Prices offered—Evidence of what the landowner has been offered for
the land is inadmissible,“ and so is evidence of what other land in the vicinity
has been offered at.52
3071. Sales of similar land—Evidence of what similar lands in the vicinity
have recently sold for is inadmissible. at least if other evidence of value is avail
able."
3072. Opinion evidence—It is permissible to prove the, value of the land,
and the damages from the taking, by the opinions of qualiﬁed witnesses,“ but
the opinions of such witnesses are not conclusive upon the jury.“5
3073. Competency of witnesses—Residents in the vicinity of the land and
acquainted with it are competent to testify as to its value.“ The competency
of witnesses is for the court-.57
42 Cedar Rapids etc. Ry. v. Raymond, 37
204, 33+704; Schmidt v. Mpls. etc. Ry.,
38-491, 38+487.
*3 St. Paul etc. Ry. v. Murphy, 19-501)

(433).
M Sigafoos v. Mpls. etc. Ry., 39-8, 38+
627.
45 Adams v. Chi. etc. Ry., 39-286, 39+

629; Demneles v. St. P. etc. Ry., 44-436.
46+912.

*6 Lamm v. Chi. etc. Ry., 45-71, 47+-443:’).
47 Russell v. St. P. etc. Ry., 33-210, 22+

379; Sherman v. St. P. etc. Ry., 30-227,
15+239; King v. Mpls. U. Ry., 32-224.
20+135; Duluth etc. Ry. v. West. 51-163.
53+197; Conan v. Ely, 91-127. 9T+737.
"4 Stinson v. Chi. etc. Ry., 27-284, 291,
6+7B4.
49 Union etc. Co. v. Brunswick, 31-297,
17+626.
5° St. Paul etc. R Y . v. Mur P hY; 19-500
H33)‘

M Minn. etc. Co. v. Gluek, 45-463, 48+
194.

‘*2 Lehmickc v. St. P. etc. Ry., 19-464
(406).
5-1 Stinson v. Chi. etc. Ry., 27-284, 6+784.
-'-4 Lelnnieke v. St. P. etc. Ry., 19-464
(406); Simmons v. St. P. etc. Ry., 18

18-4(168); Sherman v. St. P. etc. Ry., 30
227, 15+239; Colvill v. St. P. etc. Ry., 19
283(2-10); Papooshek v. Winona etc. Ry.,
44-195. 46+329; State v. Ensign, 55-278,
56+1006.

55 Johnson v. Chi. etc. Ry., 37-519, 35+
438.
50 Lehmicke v. St. P. etc. Ry., 19-464
(406);

Curtis v. St. P. etc. Ry., 20-28

(19); Papooshek v. Winona etc. Ry., 44
195, 46+329. See Colvill v. St. P. etc. Ry.,

19-2s3(240).
-'-T Papooshek v. Winona etc. Ry., 44-195,

46+329.
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3074. Form of questions to witnesses—Where part of a tract of land is
taken for railway purposes a witness may be asked, what is the value of the
whole tract with the railway upon it and what is its value without the railway?
or, what is the difference between the value of the whole tract with the railway
upon it and its value without the railway? “ While either form is allowable the
former is preferable.“ It is permissible, but not commendable, practice to ask
a witness directly as to his opinion of the amount of the damages.“0 A witness
may be asked in what manner the land is injured by the railway.“1 A witness
cannot be asked, what is the value of the land for railway purposes? "2
3075. Cross-examination of witnesses—"he basis of the opinions of wit
nesses may be ascertained and tested on_cross-examination.“ It has been held
allowable on cross-examination to ask a witness as to the rental value of the
premises and the rents received from tenants; “ as to the effect of the owner
having no right to cross a railway right of way; “ as to what a portion of the
property was valuable for.66
3076. To whom payable~—'I‘he award is a substitute in money for the land
and is payable to the owner of the land, but others may have an interest in the
land entitling them to share proportio|mtcl_\' with him.07 An equitable owner
may be entitled to the award rather than the legal owner.‘"‘ A mortgagee, after
foreclosure and the expiration of the redemption period, may be an “owner”
and as such entitled to the award.“D If the title passes pending the condemna
tion proceedings the right to damages passes with the land.’0

If the award is

paid to one not entitled to it, he is liable as for money had and received to the
party entitled to it." Charters sometimes contain provisions for the proof of
title by claimants to an award.’2 When a homestead is taken the wife has no
claim to the award as against her husband.73 In actions to recover an award,
it has been held that a complaint was sullicient ; “ that a third party might in
tervene as a claimant; " and that an action was barred by the statute of limita
tions.” The statute of limitations has been held to run on a claim for an award
5“ Simmons v. St. P. etc. Ry., 18-184
(168); Grannis v. St. P. etc. Ry., 18-194
(178); Colvill v. St. P. etc. Ry., 19-283
(240); Lehmicke v. St. P. etc. Ry., 19
464(406); St. Paul etc. Ry. v. Murphy,
19-500(433) ; Curtis v. St. P. etc. Ry., 20

2S(19); Sherwood v. St. P. etc. Ry., 21
12?; Sherman v. St. P. etc. Ry., 30-227,
15+239; Cedar Rapids etc. Ry. v._ Ryan,
36-546, 33+35; Id., 37-38, 33+6; Sigafoos
\'. Mpls. etc. Ry., 39-8, 38+627; Emmons

v. Mpls. etc. Ry., 41-133, 42+789; Haynes
v. Duluth, 47-458,. 50+693.
59 Emmons v. Mp1s. etc. Ry., 41-133, 42+
789; Minn. etc. Co. v. Gluek, 45-463, 48+
194.
6° Minn. etc. Co. v. Gluek, 45-463, 48+
194; Sherman v. St. P. etc. Ry., 30-227,

l5+239.

See Simmons V. St, P. etc. Ry.,

18-184(168); St. Paul etc. Ry. v. Murphy.

19-500(433, 441).
"-l\Vin0na. etc. By. v. Waldron, 11 51';
(392).
“2 Stinson

v.

784.
'13 Haynes

\’.

(‘hi.

etc.

Duluth.

Ry.. 27-284, 6+

47-458.

50+693;

State v. Dist. (‘t., 87-268. 91+1111.
M Minn. etc. (‘o. v. Gluck. 45-463, 48+ I
194.

W Sigafoos
627.
1‘-"'(,‘olvill v.
"T Daley v.
v. Stillwater

v. Mpls. etc. Ry., 39-8, 38+
St. P. etc. Ry., 19-283(2l-0).
St. Paul, 7-390(311); Carli
etc. Ry., 16-260(234); Moritz

v. St. Paul, 52-409, 54+370; Boutelle v.
Minneapolis, 59-493, 61+55-4; Farrand \‘.
('larke, 63-181, 65+36l: Coles v. Still
water, 64-105, 66+138; Smith v. St. Paul.
65-‘.395, 68+32; Lumbermen’s Ins. Co. v.

St. Paul. 82-497, 85+525; Obst v. Covell,
93-30, 100+650.
'15 Moritz v. St. Paul, 52-409, 54-+370.
"9 Moritz v. St. Paul, 52-409, 54+370:
Boutelle v. Minneapolis, 59-493, 61+-554;
Lumbermen’s Ins. Co. v. St. Paul, 82-497.

85+525.
7" (‘arli

v.

Stillwater

etc.

Ry.,

16-260'

(234); Obst v. Covell, 93-30, 100+650.
71 Smith v. St. Paul, 65-295, 68+32.
T9 (‘o'es V. Stillwater, 64-105. 66+-138;
Stillwater etc. By. v. Stillwater, 66-174$.

68+836.
73 (‘nnty V. Latterner, 31-239, 17+385.
Hl'):1ley v. St. Paul, 7-390(311).
'1‘-'» Smith v. St. Paul. 65-295. 68+32.

7"Stillwater etc. Ry. v. Stillwater. 66

176, ssusae.
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from the passage of an ordinance appropriating money for the payment of the
award.77 A ﬁnal order, in proceedings under the Minneapolis park act, de
termining the parties entitled to an award, has been held improperly set aside
after a period of several years.78
3077. By whom payab1e—A municipality has been held liable to pay for
damages resulting from the change of grade of a street incident to the construc

tion of a viaduct over a railway.TD
3078. Waiver—The landowner may waive his right to compensation.80
PROCEDURE IN GENERAL

3079. Nature—'l‘he proceedings are not civil actions or causes within the
meaning of the constitution, but special proceedings, only quasi judicial in their
nature, whether conducted by judicial or non-judicial oﬁicers or tribunals.81
They are in rern.82
3080. Legislative discretion-—' ‘he mode in which the right of eminent do
main shall be exercised is a matter of legislative discretion, within constitutional

limitations.as
'
'
3081. Construction of statutes—So far as the proceedings are in invitum
the statutes regulating them must be strictly followed.“ When compensation
is provided for, it must be ascertained and obtained in accordance with the
course prescribed by the statute.‘*’5
.
3082. Impartial tribuna1—While the legislature has a large discretion as to
the mode of determining the compensation it must provide an impartial tribu
nal for that purpose, before which both parties may appear and discuss their
claims on equal terms.“ The tribunal need not be a jury.87 It‘is sufficient if
the landowner ﬁnds an impartial tribunal and an opportunity to be heard on

appeal.“8 The tribunal need not be a judicial tribunal. It may be a jury, a
court, a commission, or any other body, provided it is inipartial.“ The leg
islature cannot itself ﬁx the compensation."°
3083. Conditions precedent—-The ﬁling of a plat and ﬁeld notes has been
held a condition precedent to the right to condemn land for a state road under
77 Lumbermen’s Ins. Co. v. St. Paul, 82

497, s5+525.
"3 Brame v. Towne, 66-133, 68+846.

1" Dickerman v. Duluth, 88-288, 92+1119.
90 St. Paul etc. Ry. v. Murphy, 19-500

(244); Langford v. Ramsey County, 16
375(333); Weir v. St. P. etc. Ry., 18-155
(139); Warren v. First Div. etc. Ry., 1h
38-1(345); State v. Rapp, 39-65, 38+926;
St. Paul v. Nick], 42-262, 44+59; State v.

(433) (a license to enter and construct a

Dist. Ct., 83-464, 86+455.

railway held not a waiver); Leber v.
Mpls. etc. Ry., 29-256, 13+31 (mere silence
held not a waiver); McCarty v. St. P. etc.
Ry., 31-278, 17+616 (effect of deed from

84 Minneapolis v. Wilkin, 30-140, 14+
581; Teick v. Carver County, 11-292(201).

owner to trespassing. railway company);

Radke v. Mpls. etc. Ry., -41-350, 43+6
(id.); Brisbine v. St. P. etc. Ry., 23-114
(‘dedication of strip of land by riparian
owner

for

street

held

not

a

waiver);

Banse v. Clark, 69-53, 71+819 (failure to
apply for assessment of damages in high
way proceedings held a waiver).
81 State v. Rapp. 39-65, 67, 38+926. See
Minneapolis v. Wilkin, 30-140, 143, 14%

581; Warren v. First Div. etc. Ry., 18
384(345, 354).
82 Minn. V. Ry. v. Doran, 15—230(179);
St. Paul etc. Ry. v. Minneapolis, 35-141,

27+500; Lumbermen’s Ins. Co. v. St. Paul,
82-497, 85+525.
88 Wilkin v. First Div. etc. Ry., 16-271
-43

S-1 Teick v. Carver County, 11—292(201).
"0 Langford v. Ramsey County, 16-375
(333); St. Paul v. Nick], 42-262, 44-+59;
Weir v. St. P. etc. Ry., 18-155(139);
Bruggerman v. True, 25-123; State v.
Messenger, 27-119I 6+457; State v. Chi.
etc. Ry., 36-402, 31+365; Ames v. Lake

Superior etc. Ry., 21-241, 292; Paddock
v. St. Croix B. Corp., 8—277(243); Banse
v. Clark, 69-53, 71+819.
8'' See § 5233.

88 Bruggerman v. True, 25-123; State v.
Messenger, 27-119, 6+457.

9" State v. Rapp, 39-65, 38+926; St. Paul
v. Nick], 42-262, 44+59.
90 Langford v. Ramsey County, 16-37')
(333); State v. Chi. etc. Ry., 36-402, 31+
365; U. S. v. Minn. etc. Ry., 1—127(103).
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a special act.‘H Before condemning land for extensions or branches a railway
company is required by statute to comply with certain conditions precedent.”
3084. Parties—A railway company has been held authorized to complete pro
ceedings begun by its predecessor in interest.“ A railway company, seeking
to have a default opened and to be allowed to oppose the proceedings has been
held to show a suﬁicient interest in the property.“ Proceedings against part
of several cotenants do not affect those not joined.“5

3085. Notice—It is not essential to the validity of statutory provisions for
the condemnation of property for public use. or for the assessment of damages
and beneﬁts from public improvements, that the landowner have notice of the
action of the proper authorities in determining what property shall be taken,
or what property may be beneﬁted by such improvements. But, in respect to
the proceedings to ascertain the amount of compensation or damages to be paid
to the landowner for property, taken for public use, he is entitled to have the
same determined by an impartial tribunal, and to notice and opportunity to be
heard upon the matter before such tribunal.” Constructive notice is sulﬁ
cient.” Failure to give notice in conformity to the statute renders the proceed
ings void and subject to collateral attack, in the absence of a waiver. In other
words, such notice is jurisdictional."

A general appearance waives notice.”

Under G. S. 1878 c. 34 § 15 it was a condition precedent to the right to make
service by publication of the notice therein required, upon non-resident land
owners, or those whose residence was unknown, that an aﬂidavit should be ﬁled,

showing the fact of the non-residence, or that after diligent inquiry the resi
dence of such owner was unknown, or could not be ascertained.1 The mode of
service on corporations provided by G. S. 1878 c. 34 § 15 was exclusive.2 A

description in a notice of the lands sought to be acquired has been held suiti
cient.8
3086. Venue—A statute is not unconstitutional merely because it does not
provide that the proceedings shall be had in the county or judicial district where
the land is situated.‘ On appeal to the district court from the award of com
missioners the place of trial may be changed.5
3087. Amendment—Where proper notice has been served on the landowner
any indeﬁniteness in the description of the lands sought may be amended on ap
pearl." The court may allow an amendment of the petition as to the averment
of title.1 The court may allow the petitioner to amend his petition by striking
out land, at least if the owner does not object. Amendments to supply omis
"1 Teick v. Carver County, 11-292(201).
I1‘-‘ R. L. 1905 § 2918. See Mpls. etc. Ry.
v. Olson, 81-265, 83+1086, 84+101, 742.

18-174(157); Siman v. Rhoades, 24-25,
29; Mpls. etc. Ry. v. Kanne, 32-174, 19+
975; Kanne v. Mpls. etc. Ry., 33-419, 23+

93 Bradley v. N. P. Ry., 38-234, 36+345.

854; Ovcrmann v. St. Paul, 39-120, 39+

M In re Mpls. Ry. Ter. Co., 38-157, 36+
105.
95 State v. Dist. Ct., 52-283, 53+1157.
96 St. Paul v. Nick], 42-262, 44+59;

66; Lyle v. Chi. etc. Ry., 55-223, 56+820.

Langford

v.

Ramsey

County,

16-375

(333); Lyle v. Chi. etc. Ry., 55-223, 56+
820.
W St. Paul etc. Ry. v. Minneapolis, 35
141. 27+500; Miller v. Corinna, 42-391,
4-H127; Kuschke v. St. Paul, 45-225, 47+
786; Knoblauch v. Minneapolis. 56-321,

9" See § 476.

1Brown v. St. P. etc. Ry., 38-506, 38+
698.
2 In re St. Paul etc. Ry., 36-85, 30+432.
8\\'ilkin v. First Div. etc. Ry., 16-271
(244); Kuschke v. St. Paul, 45-225, 47+
7H6; Fairchild v. St. Paul, 46-540, 49+
325; Lumhermen’s Ins. Co. v. St. Paul,

85-234, ss+749.

1099; Forster v. Winona County, 84-308,

4 Weir v. St. P. etc. Ry., 18—155(139).
“Simmons v. St. P. etc. Ry., 18-184
(168); Lehmicke v. St. P. etc. Ry., 19-464

87+921.

(406); Curtis v. St. P. etc. Ry., 20-28(19).

9!‘ Rheiner v. Union etc. Co., 31-289, 294,
174623; Fletcher v. Chi. etc. Ry., 67-339,
342, 69+l085; Lohm.-tn v. St. P. etc. Ry.,

6 Siman v. Rhoades, 24-25.
7\\'ilcox v. St. P. etc. Ry., 35-439, 29+
148.

57+928; Hurst v. Martinsburg, 80-40, 82+
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sions in the petition which go to the jurisdiction of the court ought not to be
allowed.8
3088. De1ays—'l‘he landowner must submit to the inconvenience and delay
necessarily incident to condemnation proceedings.”
3089. Wa.iver—The- doctrine of waiver is sometimes applied to irregulari
ties in condemnation proceedings.10 The landowner may waive any constitu
tional or statutory provision made for his benefit.11
3090. Who may oppose--Owners of tracts not included in a petition can
not object to the proceedings.

Nor can a party, a part of whose lands are

sought to be taken, raise an issue as to other tracts of his not sought to be
taken.12 A stranger to the proceedings, not interested in la11ds taken for a
railway, cannot raise the objection that the company has no power under its
charter to acquire the speciﬁc lands sought for railway purposes.18 A union
depot company has been held not estopped from objecting to a city taking a
portion of its land for a street by the fact that it had previously petitioned for
the laying out of a street on the land.H An owner who is properly served with
notice cannot object to the sufficiency of notice to other owners.“
3091. Discontinuance or abandonment—At any time prior to judgment
the condemnor may discontinue or abandon the proceedings, but if he is already
in possession he must surrender possession as a condition of discontinuance."
It is the general rule that the condemnor must have a reasonable time after the

assessment of damages in which to abandon the proceedings,17 but he is not al
lowed more than a reasonable time.18

Where in ejectment the defendant asks

for an assessment under the statute, he may dismiss such application as of right
at any time before the ﬁnal submission of the case.19 If the condemnor exe
cutes a bond on appeal under the general statute he cannot abandon the pro
ceedings without the consent of the landlord.“ A petition may be amended,
with leave of court, by striking out land as to which the petitioner desires to dis
continue the proceedings.21 Failure of an appellant to prosecute an appeal
cannot be urged as an abandonment of the proceedings by the respondent.22
The provision of the charter of Minneapolis, as to abandonment upon failure
to pay an award, has been construed.“
8Fletcher v. Chi. etc. Ry., 67-339, 69+
1085.
1>Commi.ssioners v. Henry, 38-266, 36+
874; Duluth T. Ry. v. N. P. Ry., 51-218,

H Minneapolis v. Wilkin, 30-140, 14+581.
12 In re St. Paul etc. Ry., 34-227, 25+
345.
13 Kettle River etc. Ry. v. Eastern Ry.,

53+366; State v. Otis, 53-31s, 55+143.

41-461, 43+469.

1° Whitely v. Miss. etc. Ry., 38-523, 38+
753 (irregularity in notice as to place for
presenting petition—waiver by appearing
before commissioners and appealing from
award); Minneapolis v. Wilkin, 30-1-lb
14+581 (assessment of damages by two
instead of three commissioners); Rheiner
v. Union etc. Co., 31-289, 17+623 (want

14 St. Paul U. D. Co. v. St. Paul, 30-359,
l5+684.

15 Weir v. St. P. etc. Ry., 18-155(139).

18 Witt v. St. P. etc. Ry., 35-404, 29+
161; Wilcox v. St. P. etc. Ry., 35-439, 29+
148
17 Commissioners v. Henry, 38-266, 36+

of notice to landowner—held not waived
by license to petitioner to enter lands or

874; Duluth v. Lindbel-g, 70-132, 72+967.
See 20 Harv. L. Rev. 574.
"3 McConville v. St. Paul, 75-383, 77+
993.
19 Kremer v. Chi. etc. Ry., 51-15, 52+

by motion to vacate award);

977.

of notice—waiver by appealing); Kanne
v. Mpls. etc. Ry., 33-419, 23+854

(want

Mpls. etc.

Ry. v. Kanne, 32-174, 19+975 (want of
notice of time and place of meeting of
commissioners—hcld not waived by casual
meeting with commissioners on land);
State v. Rapp, 39-65, 38+926 (irregularity
in summons-—waiver by appearing and
contesting appeal on merits).

2° Curtis v. St. P. etc. Ry., 21-497; Witt
v. St. P. etc. Ry., 35-404, 29+161.
21 Fletcher v. Chi. etc. Ry., 67-339, 69+
1085.

22 Bradley v. N. P. Ry., 38-234, 36+345.
'18 Bartleson v. Minneapolis, 33-468, 23+
839.
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PROCEDURE BEFORE COMMISSIONERS UNDER GENERAL STATUTES

3092. ]urisdiction—How acqui:1:d—Jurisdiction of the subject-matter is
acquired by the presentation of the petition as provided by statute. Jurisdic
tion over the persons interested is acquired by the service of the statutory no
tice of the time and place of the presentation of the petition.“
3093. Petition-—The petition is jurisdictional.25 In railway cases a general
allegation of the purposes for which the land is sought is sufiicient.26 The land
sought must be described, but great precision is not required.21 It is suﬂicient
if it is all that the statute requires.”3 A petition may cover riparian rights not
mentioned.” Naming the owners in the petition is an admission of their
ownership for the purposes of the proceedings.’° An allegation of ownership
is an allegation of ownership in fee.“ A petition under Pub. St. (1849-1858),
c. 129, for a milldam, has been held suf’ficient.“2 A petition under G. S. 1894
§ 2605 by a telephone company, has been held sufficient, though it contained no
allegations as to the citizenship of its shareholders.33
3094. Hearing and order on petiti0n—'1‘he court must determine whether
the use for which the land is sought is a public use and whether the land is rea
sonably necessary therefor.“

The statute imposing this duty is not an uncon

stitutional delegation of legislative power.“ In discharging this duty the
court will take judicial notice of all facts generally known to the public.“ The
necessity of taking the land is determined by the order appointing the commis
sioners.M Under a special act similar to the general statute, it has been held
the duty of the court on the hearing to determine the persons interested in the
land and to specify their interest in the order appointing the commissioners.”
The burden of proof is on the petitioner." The order may deﬁne the extent
and duration of the interest to be acquired by the petitioner,‘° but whatever
the language of the order the petitioner cannot acquire a greater interest than

the constitution authorizes.“ The order may reserve to the owner rights and
privileges to be exercised in subordination to the public use.‘2 The order must
24 Rheiner v. Union etc. Co., 31-289, 17+
623.
25 Faribanlt v. Hulett, 10-30(15); Rhein
er v. Union etc. Co., 31-289, 294, 17+623;

Whitely v. Miss. etc. Co., 38-523, 525, 38+
753; Fletcher v. Chi. etc. Ry., 67-339, 342,

69+10S5.
26 Wilkin v. First D-iv. etc. Ry., 16-271
(244); Fletcher v. Chi. etc. Ry., 67-339,
69+1085.
=7 Lumbermen’s Ins. Co. v. St. Paul, 85

234, 88+749; Fairchild v. St. Paul, 46
540, 49+325; Kuschke v. St. Paul, 45-225,
47+786; Hanford v. St. P. etc. Ry., 43
104. 122, 42*-596, 44+11-44; Weaver v.
Miss. etc. Co., 30-477, 16+269; Siman v.
Rhoades. 24-25.
28 Wilkin v. First Div. etc. Ry., 16-271
(244); Lumbermen ‘s Ins. Co. v. St. Paul,
85-234, 8S+749.

29 Hanford v. St. P. etc. Ry., 43-104, 42+
596, 44+1144.
3° St. Paul etc. Ry. v. Matthews, 16-341

(303); Knauft v. St. P. etc. Ry., 22-173;

32 Faribault v. Hulett, 10-30(15).

-33 N. W. etc. Co. v. Chi. etc. Ry., 76-334,
79+315.

3‘In re St. Paul etc. Ry., 34-227, 25+
345; Id., 37-164, 33+701; Minn. C. & P.
CO. v. Koochiching Co., 97-429, 437, 107+
405.
3-5 McGee \'. Hennepin County, 84-472,
88+6.
BB Tn re St. Paul etc. Ry., 34-227, 25+
345.
31 Hopkins v. Chi. etc. Ry., 76-70, 78+
969.
38 St. Paul etc. Ry. v. Matthews, 16-341

(303).
3" (‘hiengo etc. Ry. v. Porter, 43-527, 46+
75; Mpls. etc. By. v. Hartland, 85-76, 88+
423.
40 Mpls. etc. Ry. v. Nicolin, 76-302, 79+
304.
41 Scott v. St. P. etc. Ry., 21—322; Gur

ney v. Mpls. U. E. Co., 63-70, 65+136;
Fletcher v. Chi. etc. Ry., 67-339, 6941085.
42 Cedar Rapids etc. Ry. v. Raymond, 37

VVilc0x v. St. P. etc. Ry., 35-439, 29+14S.

204, 33+704; Hopkins v. (‘hi. etc. Ry., 76

31St. Paul etc. Ry. v. Matthews, 16-341
(303).
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ﬁx the time and place of the ﬁrst meeting of the commissioners with particu
larity.“ The landowner may oppose the proceedings, as respects his own land,
on the ground that the proposed taking is unnecessary.“
3095. Vacation of order—An order appointing commissioners may be va
cated on motion,“ or opened to allow an owner in default to oppose condemna
tion. An appeal from the award of the commissioners is not inconsistent with
a motion to vacate the order appointing them.“
3096. Qualiﬁcations of c0mmissioners—A resident or taxpayer of the mu
nicipality seeking to condemn the land is not disqualiﬁed.‘1 It has been as
sumed that a husband is disqualiﬁe_d to act in relation to land of his wife.‘8 An
appraiser who had formerly taken part in appraising the value of the land as a
member of a real estate board has been held disqualiﬁed.“ Commissioners ap
pointed by the council under the Minneapolis charter, have been held presump
tively impartial.“o
3097. Proceedings of commissioners—In genera.l—The ﬁrst meeting of
the commissioners must be at the time and place speciﬁed in the order.“
Under a former statute the commissioners were authorized to pass on the title
of the persons named in the petition as owners,52 but they probably have no such
authority under the present statute.“ In proper cases they may reserve to the
owner a right of way ‘or other privilege in or over the land taken, or attach rea
sonable conditions to such taking in addition to the damages given, or they may

make an alternative award, conditioned upon the granting or withholding of
the right speciﬁed.“
3098. Rules of evidence-—To what extent the commissioners are bound by
the rules of evidence applicable to ordinary actions is uncertain.“
3099. Assessment and award of damages—The damages assessable are not
limited to the lands described in the petition where such land is a part of an en
tire tract,“ but damages to other distinct tracts of the same owner, not described
in the petition, are not assessable.“ Damages are to be assessed with reference

to the value and condition of the land at the time of the award.58 They may
be assessed in gross for the taking of several contiguous lots owned by the same
party.50 Past damages are not assessable.“0 An assessment of damages for
land not authorized to be taken by the order appointing the commissioners is
void.“ Error in the assessment does not render the award void, a remedy be
ing afforded by appeal."2 Damages are to be assessed according to the extent
H Mpls. etc. By. v. Kanne, 32-174, 19+
975.

H In re Mpls. Ry. Ter. Co., 38-157, 36+

-‘H R. L. 1905 § 2527; Mpls. etc. Ry. v.
St. Martin, 108-494, 122+-152.

55 See Minneapolis v. Wilkin, 30-140, 14+

105.

581.

4-" Mpls. etc. Ry. v. Olson, 81-265, 83+
1086, 84+101, 742.
M In re Mpls. Ry. Ter. Co., 38-157, 36+

M Sheldon v. Mpls. etc. Ry., 29-318, 13+
134; Wilmes v. Mpls. etc. Ry., 29-242, 13+
39; Minn. V. Ry. v. Doran, 15-230(179).
51 Minn. V. Ry. v. Doran, 15-230(179).

105. See Warren v. First Div. etc. Ry.,
18-384(345).

H Minneapolis v. Wilkin, 30-140, 14+5s1;
‘.\lcKusick v. Stillwater, 44-372, 46+769.
"9 State v. Dist. Ct., 50-14, 52+222.

58 See § 3060.
-W Sherwood v. St. P. etc. Ry., 21-122;

Id., 21-127.
60 Proetz v. St. Paul W. Co., 17-163

4» sum v. Dist. Ct., 87-268, 91+1111.

(136); Leber v. Mpls. etc. Ry., 29-256,

5° Knoblauch v. Minneapolis, 56-321, 57+

13+-31; Hempstcd v. Cargill, 46-118, 48+
558.
B1 Ramsey County v. Stees, 28-326, 9+
879; Pfaender v. Clri. etc. Ry., 86-218,

928.
51 Rheiner v. Union etc. Co., 31-289, 17+

623; Mpls. etc. Ry. v. Kannc, 32-174, 19+
975.
M Brisbine v. St. P. etc. Ry., 23-114.
-'I3 See St. Paul etc. By. v. Matthews, 16
34l(303).

9o+393, 1133.
62 St. Paul etc. Ry. v. Minneapolis, 35
141, 27+-500; Kuschke v. St. Paul, 45

225, 47+786.

678

EMINENT DOMAIN

and duration of the interest to be acquired by the petitioner in the land, as de
ﬁned by the order of the court."
_
_
3100. Deposit in court—Provision is made by statute for a deposit of the
amount of the award in certain cases.“ The deposit must be unconditiona .“
3101. Conclusiveness of award—Where jurisdiction has once attached by
due service of the requisite petition and notice upon all parties having or
claiming any estate or interest in the property thereby affected, and an award
is regularly made by the commissioners as to each claimant, the rights of the
respective parties become deﬁnitely ﬁxed, and such award until modiﬁed or
changed on appeal, is conclusive and binding, not only upon the parties to the
record, but their privies and grantees. Any person subsequently acquiring any
interest in the property takes it with full notice, and subject to the award.‘36
In collateral proceedings it is to be conclusively presumed that the commis
sioners passed upon and allowed all legitimate items or elements of damage to
the landowner, and no other." An award may be conclusive as to damages in
curred prior to the award.68
3102. Vacation of award—Reassessment-Possibly an award may be set
aside and a reassessment ordered on the ground that the commissioners were
not guided by the rules of evidence and misapprehended the principles upon
which they were bound to make the assessment, the facts being made to appear

by affidavit.“ The landowner is under no obligation to move to set aside a
void award; he may attack it collaterally. A motion to set aside an award has
been held not a waiver of objections to it.70

The court is authorized to vacate

an award on motion, for cause.71 In proceedings under a city charter to make
a local improvement, such as opening or widening a street, an objection to the
conﬁrmation of the report of the commissioners appointed to appraise damages
and beneﬁts, on the ground of the disqualiﬁcation of one of the commissioners,
is analogous to an application to have a verdict set aside because of the disquali
ﬁcation of a juror; and as a general rule a party is not entitled to have the re
port set aside from the mere fact that he did not know of the disqualiﬁcation
until after the hearing, at least where the commission was appointed on his own
application, and he had an opportunity of inquiring as to the qualiﬁcations of
those proposed as commissioners. He ought to show that he made some in
vestigation as to their qualiﬁcations, or give some excuse for not doing so."
Provisions of the Minneapolis charter respecting the payment of costs, ctc., upon
the vacation of an award, have been held constitutional."

3103. Interest on award—1nterest runs on the award from the date of its
ﬁling."
3104. Tender—An instruction as to the sut’ﬁciency of a tender of the amount
of the award has been sustained.75 A tender pending appeal has been held in
effectual.‘m
“3 Mpls. etc. Ry. v. Nicolin, 76-302, 79+

304.
64 R. L. 1905 § 2529; N. P. Ry. v. OwensI

86-188, 194, 90+371.
65 Kanne v. Mpls. etc. Ry., 30-423, 15+
871.
M Trogden v. Winona etc. Ry., 22-198.

8'' McCullough v. St. P. etc. Ry., 52-12.
5-3+802.
P-R Leber v. Mp1s. etc. Ry., 29-256, 13+31.
0" Minneapolis v. Wilkin, 30-140, 14+

581.
59.

See St. Paul V. Nickl, 42-262, 44+

T0 Kanne v. Mpls. etc. Ry.. 33-419, 23+
854.
71 In re Mpls. By. Ter. Co., 38-157, 36
105.
‘
"2 State v. Dist.
50-14. 52+222.
73 State v. Dist. Ct., 87-268, 91+1111.

H R. L. 1905 § 2535; Minneapolis v. Wil
kin, 30-145, 15+668.
"5 Scott v. St. P. etc. Ry., 21-322.
7“ (‘olvill \'. Langdon, 22-565.
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3105. ]udgment—-Prior to Revised Laws 1905, the statute provided for a
judgment on the award of commissioners." The provision seems to have been
inadvertently omitted from the revision.
PROCEDURE 1N DISTRICT COURT

3106. Jurisdiction—The jurisdiction of the district court is special and
only such as the statute grants." It is appellate."
3107. Appeal to district court—A grantee in a conveyance by an owner
after an award and before the expiration of the time to appeal may appeal.80
Under G. S. 1866 c. 34 § 22, a mortgagee was held not a necessary party to an

appeal.Bl A failure to ﬁle a notice of appeal within thirty days is fatal. The
statute provides how the appeal shall be brought and the parties cannot substi
tute a different procedure and dispense with the requirements of the statute."
A notice of appeal has been held suﬁicient though alternative in form." A
notice of appeal served after notice of the ﬁling of the report, perfected the ap
peal, though a prior notice of appeal had been served before notice of ﬁling had
been given.“ The duty to prosecute an appeal rests on the appellant. A de
lay in such prosecution does not show an abandonment of the proceedings by
the respondent.“ A description of the land in a notice of appeal has been held
not to lin1it the damages recoverable on appeal." By appealing the appellant
gives the court jurisdiction over his person." An appeal is not inconsistent
with a motion to vacate an order appointing commissioners.88 The charter of a
boom company has been held to authorize an appeal to the district court."
The charter of a railway company has been held not to provide any time for an
appeal.90
3108. Dismissal—Various unimportant objections have been held not a
ground for dismissal.91 An appeal has been held properly dismissed for failure
to ﬁle notice of appeal within thirty days."2
3109. Bond-—'l‘he statute provides that the proposed improvement may go
on notwithstanding an appeal, if the petitioner ﬁles a bond."
77 G. S. 1894 § 2615; Fletcher v. Chi. etc.

Ry., 67-339, 347, 69+1085; Duluth Tr. Ry.
v. Duluth Ter. Ry., 81-62, 83+497.

7tlltamscy County v. Stecs, 28-326, 94
879.
'19 See § 3110.
8° Carli v. Stillwater etc. Ry., 16-260
(234); Schormeely v. Stillwater etc. Ry.,
16-506(457). See Bradley v. N. P. Ry.,
38-234, 36+345.
E1 Knauft v. St. P. etc. Ry., 22-173;
Wilkin v. St. P. etc. Ry., 22-177.

-‘*2 Klein v. St. P. etc. Ry., 30-451, 16+
265. See Hempsted v. Cargill, 46-141,
48-+686.

81!St. Paul etc. Ry. v. Murphy, 19-500

(433).
84E1lering v. Mpls. etc. Ry., 107-46, 119+
507.

85 Bradley v. N. P. Ry., 38-234, 36+345.
86 Sheldon v. Mpls. etc. Ry., 29-318, 13+
134.

8'' Rheiner v. Union etc. Co., 31-289, 17+
623; Whitely v. Miss. etc. ‘Co., 38-523,
38+753.
88 In re Mpls. Ry. T. (‘o., 38-157, 36+
105.

W Paddock v. St. Croix B. Corp., 8-277

(243).
9° Peters v.

Hastings

D.

Ry.,

19-260

(220).
91 Warren v. First Div. etc. Ry., 18-384
(345) (order appointing commissioners
not on ﬁle in district court); Knauft v.
St. P. etc. Ry., 22-173 (mortgagees not
joined—that jury has not examined prem
ises); Wilkin v. St. P. etc. Ry., 22-177
(joinder of husband of landowner).
92 Klein v. St. P. etc. Ry., 30-451, 16+
265.
93 R. L. 1905 § 2532; Weir v. St. P. etc.

Ry., 18—155(139) (bond a suﬁicient se
curity for the compensation within mean
ing of constitution); Curtis v. St. P. etc.

Ry., 21-497 (provision for bond construed
with provision for judgment); Robbins v.
St. P. etc. Ry., 24-191 (id.); Rippe v.
Chi. etc. Ry., 22-44 (insuﬂiciency of bond
not a ground for dismissal in supreme
court); Mpls. etc. Ry. v. Woodworth, 32
452, 21+476 (effect of bond on liability
to pay judgment); Witt v. St. P. etc. Ry.,
35-404. 29+161 (effect of bond on right
to abandon proceedings); Wilcox v. St. P.
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3110. Issues-—The issues to be tried in the district court are the same as the
issues before the commissioners. The jurisdiction of the district court is appel
late and the whole scope of the appeal is to secure a retrial in the district court
of the same matters submitted to and passed upon by the commissioners. The
proceedings prior to the award of the commissioners, including the petition and
evidence thereon, are not before the court for review.

The sole issue before the

court is the amount of damages to be awarded." But the court may determine
whether the commissioners exceeded their authority in assessing damages for
land not authorized to be taken." A change of ownership pending the appeal
does not affect the issues to be tried.” The question of title is not in issue."
Where the appeal is from a part of the award the review on appeal is limited to
that part.”

3111. Trial—'1‘he oath to be administered the jury is the same as that in an
ordinary civil action.” The court may limit the number of witnesses to value.‘
A view of the premises by the jury is governed by the same rules as in an ordi
nary action.2 The landowner occupies the position of plaintiff and has the
right to open and close.3 The place of trial may be changed.‘ While the juris
diction of the district court is appellate the trial of the issues involved is de
novo and new evidence may be introduced in regard to matters which might
have been contested below, without reference to the question whether they were
or were not so contested.“
3112. EvidenchAdrnissibility—The award of the commissioners is not
generally admissible on the issue of damages, but it is admissible for the pur
pose of explaining the location of the line of road and the description and situ
ation of the premises.“ If for any special reason it is admissible on the issue
of damages it is the duty of counsel to call the attention of the court to the fact.7
It has been held admissible to show the amount of damages awarded to a mort
gagee not appealing.8

A question to a witness as to the use for which lots were

adapted has been held improper because it rci'errcd to the condition of the
lots at the time of trial and not at the time of the ﬁling of the report.‘
3113. Proof of ownership—An allegation of ownership in the petition dis
penses with the necessity of proof in the district court.10 Where damages are
claimed for injury to a portion of an entire tract not taken, actual possession of
that portion is prima facie evidence of title in fee, as against the company.11 _
etc. Ry., 35-439. 29+148 (id.); Hennessy

v. St. Paul, 44-306, 46+353 (necessity of

1 Sheldon v. .\[pls. etc. Ry., 29-318, 13+134.
'-‘ Knauft v. St. P. etc. Ry., 22-173, 176;

(457); Warren v. First Div. etc. Ry., 18

Gurney v. Mpls. etc. R_v.. 41-223, 43+2.
3 Minn. V. Ry. \'. Doran, 17—188(162).
4Simmons v. St. P. etc. Ry., 18-184
(166); Lehmickc v. St. P. etc. Ry., 19
4(H(-100); Curtis v. St. P. etc. Ry., 20

384(345);

2s(19).

bond under St. Paul charter to authorize

improvement pending appeal).
M Turner
v.
Holleran,
11-253(168);
Schermeely \'. Stillwater etc. Ry., 16-506
St. Paul etc. Ry. v. Murphy,

19-500(433); Rippe v. Chi.
1S7(166); Warren v. First
21-424; Trogden v. Winona.
193; Rippe v. Chi. etc. Ry.,

etc. Ry., 20
Div. etc. Ry.,
etc. Ry., 22
23-18; Whit

acre v. St. P. etc. Ry., 24-311; Ramsey
County v. Stees. 28-326. 9+879; Shaman

v. St. P. etc. R_v.. 30-227, 151239.
"5 Ramsey County \'. Stecs_ 28-326, 9+
679.
"6 Trogden \'. Winona etc. Ry., 22-196.
9'1 Rippe v. Chi. etc. R_v._ 23-18.
98 Mpls. etc. ('0. v. St. Martin, 108-494,

122+452.
MKnauft

v.

St.

I’.

etc.

Ry.,

Wilkin v. St. P. etc. Ry., 22-177.

22-173;

-'- Winona

etc.

Ry.

\'.

Denman,

10-267

(eos).
6Sherman v. St. P. etc. Ry., 30-227, 15+
239; N. P. Ry. v. Duncan, S7-91, 91+271.

'1 N. P. Ry. v. Duncan, 87-91, 914-271.
8'I‘rogden v. Winona clc. Ry., 22-198.
9 (Tonter v. St. P. etc. Ry., 22-342.
10 St. Paul etc. Ry. v. Matthews, 16-341
(303); Knauft \'. St. P. etc. Ry., 22-173;
Wilkin v. St. P. etc. Ry., 22-177; Rippc
v. Chi. etc. Ry._ 23-18; Wilcox v. St. P.

ctc. R_v.. 35-439, 29+1-l8.
1' St. Paul etc. Ry. v. Matthews, 16-341
(303); Adolph v. Mpls. etc. Ry., 42-170,
-l3+S4.‘l. Sec Rippe \'. ("hi. etc. Ry., 23-18.

EMlNE.\"l' I)().l1.1 IN

681

3114. Assessment of darnages—Damagcs are to be assessed as of the time
of the ﬁling of the award.12 They may be assessed at a greater or less amount
than the award appealed from.13 They may be assessed in gross for the taking
of several contiguous lots owned by the same party.H Where part of an entire
tract is taken the damages are not limited to the lands described in the petition
or notice of appeal.“5 It is too late after verdict to object that there was not a
separate assessment of the damages of each undivided owner." Damages suf
fered prior to the award are not assessable.1T
3115. Verdict—lf, from the petition, the case settled, and the verdict, a

judgment may be entered specifying clearly the relief granted, the verdict is
sufﬁcient.18 Where several distinct tracts are involved, the objection that the
verdict is for a gross sum for all cannot be raised for the ﬁrst time in the su
preme court." The verdict is presumed to have reference to the time of the
award, so far as the time of the assessment of damages is concerned.’0
3116. Interest—Interest runs on the damages allowed from the time of the
ﬁling of the award by the commissioners.21 But if the possession and use of
the land, between the time of ﬁling the award and the assessment by the jury,
has been of actual value to the landowner, the amount of such value should be

ascertained by the jury or court, and deducted from the interest a.llowed.22
3117. Judgrnent—The judgment is one adjudging and declaring the right of
the petitioner to take, use, and appropriate the land in controversy upon paying
the damages awarded, and also one in favor of the landowner for the amount
of the compensation awarded for such taking.23 The landowner is entitled to
a personal judgment for the amount of his damages.“ The judgment may
follow a verdict in adjudging a gross sum for several lots.'-"' If the judgment
is defective in form, the remedy is a motion in the trial court and not certio
rari.“ The judgment determines the respective rights of the parties.27 It de
termines the right of the petitioner to appropriate the land upon the payment
of the amount adjudged to be due the landowner.28 It may be amended.”
3118. Costs—The court has discretionary power to award costs to the pre
vailing party.30
3119. Payment of judgment or award—The judgment or award must be
paid within sixty days under penalty of a dismissal of the proceedings.81 When
12 Sherwood v. St. P. etc. Ry., 21-122;
Warren v. First Div. etc. Ry., 21-424;
Whitacre v. St. P. etc. Ry., 24-311; Con
ter v. St. P. etc. Ry., 22-342.

See § 3060.

18 St. Paul etc. Ry. v. Murphy, 19-500

(433).
H'Sherwood v. St. P. etc. Ry., 21-122;

Id., 21-127.
1-5 Sheldon v. Mpls. etc. Ry., 29-318, 13+
134.

1“ Knauft v. St. P. etc. Ry., 22-173.
1'' Proetz v. St. Paul ‘V. Co., 17-163
(136); Leber v. Mpls. etc. Ry., 29-256,

13-I-31; Hempsted v. Cargill, 46-118, 48+
558.
15 St. Paul etc. By. v. Matthews, 16-341
(303); Sherwood v. St. P. etc. Ry., 21-127.
19 Lake Superior etc. By. v. Grove, 17

322(299).
2° Whitaere v. St. P. etc. Ry., 24-311.
21R. L. 1905 § 2535; Warren v. First
Div. etc. Ry., 21-424; Knauft v. St. P.

etc. Ry., 22-173; Whitacre v. St. P. etc.
Ry., 24-311; Minneapolis v. Wilkin, 30

H5, 15+668; Weide v. St. Paul, 62-67,
64+65; Commissioners v. Henry, 38-266,
36+874; U. S. v. Sargent, 162 Fed.
81 (interest awardable against United
States). See 23 Harv. L. Rev. 64.
22 Warren v. First Div. etc. Ry., 21-424.
'-’3 Fletcher v. Chi. etc. Ry., 67-339, 69+
1085.

24 Curtis v. St. P. etc. Ry., 21-497; Rob
bins v. St. P. etc. Ry., 24-191.
25 Sherwood v. St. P. etc. Ry., 21-127.
'-'6 St. Paul etc. By. \'. Murphy, 19-500
(433).
'-"I St. Paul etc. Ry. v. Matthews, 16-341
(303, 315); Witt v. St. P. etc. Ry., 35

404, 29+161.
:8 Witt v. St. P. etc. Ry., 35-404, 29+
161.
29 Siman v. Rhoades, 24-25.
3° R. L. 1905 § 2533.

See, under a for

mer statute, Sherwood v. St. P. etc. Ry.,
21-122.
31R. L. 1905 § 2535; Mpls. etc. Ry. v.
Woodworth, 32-452, 21+476.
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land is taken for a street and all acts required are done, the right to the damages
awarded becomes ﬁned.M Cases are cited below involving the construction of
charter provisions.“

3120.
and the
dence,“
assessed

New tria.l—A new trial may be granted as in ordinary civil actions; "
general rules, as to setting aside a verdict because contrary to the evi
or for excessive damages,M apply. The mere fact that the damages
exceed the estimates of a majority of the witnesses does not justify a

new trial."

3121. Recovery of expenses, etc.—Provision is made by statute for the re
covery by the landowner of expenses. including attorney’s fees, under certain
conditions.”
PROCEDURE UNDER MUNICIPAL CHARTERS

3122. In general—Various cases are cited below involving questions of pro
cedure under the charters of St. Paul,” Minneapolis,‘0 Duluth “ and Still
M Daley v. St. Paul, 7—390(311).
33 Bartleson v. Minneapolis, 33-468, 23+
839 (provisions of charter of Minneapolis,
as to abandonment of proceedings for

vention); Weide v. St. Paul, 62-67, 64+
65 (interest on award); Lumbermen’s Ins.

33-524, 24+187 (provisions of Minneapo

Co. v. St. Paul, 82-497, 85+525 (descrip
tion of easement in notice—statute of
limitations against right to award—-estop
pel); Lumbermen’s Ins. Co. v. St. Paul,

lis park act, as to payment, tender or de

85-234, 88+749 (description of land—ref

failure to pay an award); State v. Board,

posit of damages); Moritz v. St. Paul,
52-409, 54+370 (provisions of St. Paul
charter as to payment of damages for
change of grade of street).
34McNamara v. Minn. C. Ry., 12-ass
(269).
M Rheiner v. Stillwater etc. Co., 29-147,

12+449; Whitely v. Miss. etc. Co., 38-523,
38+753; King v. Mpls. U. Ry., 32-224, 20+
135.
86 St. Paul etc. Ry. v. Matthews, 16-341
(303); Lindahl v. Minn. etc. Ry., 89-283,
94+1134.
8'' Colvill v. St. P. etc. Ry., 19-283(240).
38 R. L. 1905 § 2535.

See Bergman v.

St. P. etc. Ry., 21-533; Mp1s. etc. Ry. v.
Woodworth, 32-452, 21+476.
39 Daley v. St. Paul, 7-390(3l1); (when
right to award becomes ﬁxed); Gurney v.

St. Paul, 36-163, 30+661 (appeal from
award of water commissioners—Sp. Laws
1881 c. 188); Overmann v. St. Paul, 39
120, 39+66 (notices of assessment of dam
ages and conﬁrmation thereof jurisdic
tional); Henncssy v. St. Paul, 44-306, 46+

erence to record to determine suﬁiciency
of proceedings).

40 Minneapolis v. Wilkin, 30-145, 15+
668 (interest on damages—condemnation
for park); Minneapolis v. Wilkin, 30
140, 14+581 (condemnation for park—
stipulation for reassessment of damages
by two instead of three commissioners);

State v. Board, 33-524, 24+187 (condem
nation for park—conﬁrmation of award—
payment, tender, or deposit of damages);
Bartleson v. Minneapolis, 33-468, 23+S39
(failure to pay awa.rd—abandonment of
proceedings); St. Paul etc. R. v. Minne
apolis,

35-141, 27+500

(constructive

no

tice—proceedings in opening street across
railway); Keyes v. Minneapolis, 42-467,
44+529

(mistake as to tract);

State v.

Dist. Ct., 50-14, 52+222 (objection to dis
qualiﬁcation of commissioner waived by
laches);

Knoblauch

v. Minneapolis, 56

321, 57+928 (commissioners presumptively
i1npartial—-published notice suﬁcient);
Boutclle v. Minneapolis, 59-493, 61+554
(when title vests in city-right of mort

353 (necessity of bond to allow improve
ment to proceed pending an appeal);
Kuschke v. St. Paul, 45-225. 47+786 (no
tice by publication suﬂicient-—snt1iciency

gagee to award);

of description of land in notice); Fair

tion of land used as cemetery for street
consent of owner); State v. Dist. Ct., 87
263, 9l+1111
(meaning of “improve

child v. St. Paul, 46-540, 49+325 (publi

cation of notice-description of land
beneﬁts equaling damages—notice before
taking possession); Moritz v. St. Paul,
52-409, 54+370 (damages for change of
grade—to whom and when payable);
James v. St. Paul, 58-459, 60+21 (notice

of time and place of meeting of board of
public works); Smith v. St. Paul. 65-295,
68+32 (action to recover awnrd—inteI'

133, 6S+846

Brame v. Towne, 66

(setting aside order deter

mining to whom award payable); Sacks

v. Minneapolis, 75-30, 77+563 (condemna

mcnts" in an award—-disqualiﬁcation of
appraiser

who

has

formerly

appraised

land—costs etc. on reappraisements).
41.Duluth V. Lindberg, 70-132. 72+967
(condemnation for park—right to with
draw proceedings after award); Homer v.
Duluth, 70-378, 73+176 (appear from
award—questions for jury).
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In so far as these cases involve general principles they will be found

elsewhere under appropriate heads.
REMEDIES OF LANDOVVNER

3123. Appeal not exclusive—When condemnation proceedings are without
jurisdiction the landowner is not obliged to seek his remedy by appeal therein.‘3
3124. Mandamus--A railway company cannot be compelled by mandamus
to resort to condemnation proceedings.“
3125. Ejectment against railway--Statute-—Where a railway company en
ters and occupies land for railway purposes without making compensation there

for, the owner may maintain ejectment, whether the company entered with or
without his consent.“ In such an action the company may have the land con
demned and the compensation therefor determined. The action is regulated by
statute.“ The damages or compensation are to be assessed as of the date of
the trial.47 The right to take “ and the measure of compensation “’ are the

same as in regular condemnation proceedings. In determining the value of the
land without the railway upon it the general enhancement of values due to the
construction of the railway through the section of country may be considered,
but not special beneﬁts to the land in question. It is erroneous to charge the
jury to consider what the value of the tract would be if the railway were not on

it, but in the immediate neighborhood.M In addition to the damages for the
taking of the land, the plaintiff may recover the value of the use and occupation
thereof prior to the time of the trial.51 Where the company entered under a
license of the owner, which was revoked by his death, it was held proper to al

low damages for mesne proﬁts from the time of the death." The provision of
the statute authorizing the recovery of attorney’s fees is constitutional.“ Prior
to Laws 1895 c. 52, the defeated party was entitled tg a new trial as of right.“
The plaintiff may dismiss as of right before trial.“ The plaintiﬁ cannot re
cover where the company has a right to the land by contract irrespective of con
demnation proceedings.“ The statute applies where the company entered prior
to its enactment.“ The landowner’s right of action is not defeated by delay,
within the statutory time. The company may dismiss or abandon its applica
4'2 McKusick v. Stillwater, 44-372, 46+
769 (assessment of damages by commissioners who assess beneﬁts from local impro\'ement—procedure); Coles v. Still-

28-503, 11-#73; Morin v. St. P. etc.
30-100, 14-$460; Redmond v. St. P.
Ry., 39-248. 40+64; Bennett v. Mpls.
Ry., 42-245, 44+10; Kremer v. Chi.

water, 64»-105, 66+138 (right to award—
proof of title); Stillwater etc. By. v. Still-

Ry., 51-15, 52+977; Kanne v. Mpls. etc.
Ry., 30-423, 15+871.
50 Morin v. St. P. etc. Ry., 30-100, 14+

water, 66-176, 68+836 (action for award
—statute of limitations).
43 Overrnann v. St. Paul, 39-120, 39+66.
H Harrington v. St. P. etc. Ry., 17-215

(188).
4-‘I Kanne v. Mpls. etc. Ry., 33-419, 23+

854; Shoemaker v. Cedar Rapids etc. Ry.,
45-366, 48+191; VVatson v. Chi. etc. Ry.,
46-32], 48+1129; Harrington v. St. P. etc.

Ry., 17—215(188, 202).
4" R. L. 1905 §§ 2537-2540.

4" Blue Earth County v. St. P. etc. Ry.,
28-503, 11+-73; Morin v. St. P. etc. Ry.,
30-100, 14+460; Fish v. Chi. etc. Ry., 84
179, 87+606.
48 Mpls. W. Ry. v. Mpls. etc. Ry., 61
502, 63+-1035.
4° Adolph v. Mp1s. etc. Ry., 42-170, 43+
848; Blue Earth County v. St. P. etc. Ry.,

460.
M Fish v. Chi. etc. Ry.,
52 Watson v. Chi. etc.
1129.
58 Cameron v. Chi. etc.
652; Pfaender v. Chi.

Ry.,
etc.
etc.
etc.

84-179, 87+606.
Ry., 46-321, 48+
Ry., 63-384, 65+
etc. Ry., 86-218,

90+393, 1133.
54 Kremer v. Chi. etc. Ry., 54-157, 55+
928.

5-‘J Koerpe r v. St. P. etc. Ry., 40-132,
656.
-'16 See Shoemaker v. Cedar Rapids
Ry., 45-366, 48+191; Pfaender v. Chi.
Ry., 86-218, 90+393, 1133; St. Paul

41+
etc.
etc.
etc.

Ry. v. Murphy, 19—500(433).

5'1 Watson v. Chi. etc. Ry.,- 46-321. 48+
1129.
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tion for an assessment of compensation any time before the ﬁnal submission of
the case.58 It is incumbent on the defendant rather than the plaintiff to cause
incumbrancers to be made parties.59 A verdict has been held sufficient in form
as against an objection ﬁrst raised on appeal.“0

A complaint has been held

suﬁicient.‘" Evidence of an equitable title in the defendant cannot be proved
unless properly pleaded. (‘ertain condemnation proceedings have been held
properly excluded." The statute does not contemplate an assessment of com
pensation except where the plaintiff has established his right to recover the
land." An action will lie under the statute after condemnation proceedings
have been dismissed or abandoned.‘H
3126. Injunction—When land is taken for a public use without the right to
do so having been acquired by condemnation, or otherwise, the owner may

have an injunction against the trespasser if his remedy at law would not be
adequate. The writ may be granted conditionally, to give the trespasser an
opportunity to resort to condemnation proceedings.“-"

3127. Trespasy-A landowner whose land is taken for a public use without
the right to do so having been acquired by condemnation, or otherwise, may re
cover damages for the trespass.

The acts of the trespasser are a continuing

trespass every repetition of which gives a fresh cause of action.“ Possibly the
trespasser may convert the action into one for condemnation under the statute.61
A complaint in such an action has been sustained though it did not negative the
commencement of condemnation proceedings,“ and did not allege ownership to
the center of a street." Mere silence in the presence of the trespass is no de
fence.1° That the defendant constructed and maintained its boom with proper
care and skill and in the manner prescribed by its charter has been held no de
fence.11 A supplemental answer has been held to state no facts material to the
case occurring since the original answer."2 Cases are cited helow involving ques

tions as to the damages recoverable."
-'~8 Kremer v. Chi. etc. Ry., 51-15, 52+
977.
-'-9 Bennett v. Mpls. etc. Ry., 42-245, 44+
10.

00 Adolph \'. Mpls. etc. Ry.. 42-170, 43+
848.

In Hennessy v. St. P. etc. Ry., 30-55, 14+
‘J69.
a2 Pfaender v. Chi. etc. Ry., S6»218. 90+

393, 1133.
"8 Koerpcr v. St. P. etc. Ry.. 40-132, 41+
656.
"-4 Kanne v. Mpls. etc. Ry., 33-419, 23+
954.

as Harrington v. St. P. etc. Ry., 17-215
(188); Lolnnan v. St. P. etc. Ry.. 18-174
(157); Schurmeier v. St. P. etc. Ry., 10
ﬁ2(59); (lustnfson \'. Hnmm, 56-334, 57+

l0-'34; Johnson v. (‘lontarf, 98~2S1, 108+
521. See Weir v. St. P. etc. Ry., 1S—l55
(139); University v. St. P. ctc. Ry.. Illi

447, 31+93c.
GaGray v. First Div. etc. Ry.. 134315
(289); Molitor v. First Div. etc. Ry., 14—

11+]14; McKenzie v. Miss. etc. Co., 29~
298, 13+123; Leber v. Mpls. etc. Ry., 29
256, 13+31; Overmann v. St. Paul, 39
l20. 39+66; Sacks v. Minneapolis, 75-30,

77+-565%; Hueston v. Miss. etc. Co., 76
251, 79192. See McCarty v. St. P. etc.
Ry.. 31~278, ]7+6l6.
61' Blue Earth County v. St. P. etc. Ry.,
28-503, ]l+73.
68 Gray v. First Div. etc. Ry., 13-315
(289).
69 Hartz v. St. P. etc. Ry.. 21-358.
70 Lcber v. Mpls. etc. Ry., 29-256, 13+
31; Kanne v. Mpls. etc. Ry.. 33—419, 23+

854.
71 Weaver v. Miss. ctc. Ry., 28-534, 11+

114.
T“-' Hnrsh v. First Div. etc. Ry.. 17-439
(417).
T-Hlnrtz v. St. P. etc. Ry., 21-358 (dam
ages for the depreciation of property from
the lawful construction of a railway held
not recoverable); Spencer v. St. P. ctc.
Ry., 22-29 (evidence of the effect of the

285(212); Hursh v. First Div. etc. Ry.,

operation of a. railway on the use of a

17—439(417); Harrington v. St. P. etc.
Ry., 17—2l5(188); Mathews v. St. P. etc.
Ry., 18-43-H392); Kaiser v. St. P. ctc.

house and the discomfort and annoyance
to the plaintiff held admissible); Schroe

Ry., 22449; Spencer v. St. P. etc. Ry.,

ciation of rental value held admissible—
value of material added by trespasser);

2239; \\’ea\'cr v. Miss. etc. (‘o.. 2S4iZ&4,

der v. Dc Graﬂ‘. 2S—299, 9+8-57 (depre

___-I-*-wL-J'-ﬁ-?_’;'-4=_.__- u--.-_n_-—---_-——
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3128. Action for damages-—An action for damages will lie where property
is taken or damaged for a public use.“
APPEAL TO SUPREME COURT

3129. When lies—An appeal lies from the ﬁnal judgment entered in the dis
trict eourt upon appeal from the award of commissioners." An order denying
a new trial is appealable."‘

An order granting a new trial has been held not

appealable.” An order appointing commissioners under the general statute
has been held not appealable." An order denying a motion to set aside an
award by commissioners has been held not appealable.19 An order appointing
a committee in proceedings to condemn land for a cemetery under G. S. 1894
§ 3096 is not appealable.80 An order dismissing an appeal to the district court
from the award of commissioners is appealable.B1 An order denying a motion
to dismiss such an appeal is not appealable.82 Cases are cited below arising
under special acts."a
3130. Dismissal—The insuﬂiciency of a bond to secure the judgment below
is no ground for dismissing an appeal.“
3131. Scope of review-Error must be made to appear as on appeal in ordi
nary actions.85 The objection that ‘a verdict is for a gross sum for separate
tracts cannot be raised for the ﬁrst time in the supreme court.80 Objections to
the admissibility of evidence and the instructions to the jury cannot be raised
for the ﬁrst time on appeal.'37
EMPLOYER AND EMPLOYEE-—See Conspiracy, 1655; Master and
Servant; Trade Unions.
EMPLOYERS LIABILITY INSURANCE—See
Jury, 5252; Master and Servant, 6025.

Insurance, 4866;

EMS—Sce note 88.

ENDOWMENT INSURANCE—See Insurance, 4757.
ENGINEERS—See Shipping, 8764; Steam.
Weaver v. Miss etc. Co., 28-534, 11+114
(evidence of what defendant had agreed
to pay plaintiff for use of property for a
term prior to the trespass held admissi
ble); Leber v. Mpls. etc. Ry., 29-256, 13+
31 (a question to a. witness as to the dam

62, 83+497. It may now be appealable in
view of a change in the statute.
19 Fletcher v. Chi. etc. Ry., 67-339, 69+
1085. It may now be appealable in view
of a change in the statute.

age to a tract by reason of a railway cut
held proper); Hueston v. Miss. etc. Co.,

73+153.
"1 Warren v. First Div. etc. Ry., 18-384
(345).
W-’ Minn. C. By. v. Peterson, 31-42, 16+
456.
B3 Ramsey County v. Stees, 27-14, 6+401
(Sp. Laws 1878 c. 150—avenue around
Lake Phalen); Jones v. Minneapolis, 20

76-251, 79+92 (a vendee in possession
held entitled to recover the whole of the
damages from a trespass).
'
14 Adams v. Chi. etc. Ry., 39-286, 39+
629; Demueles v. St. P. etc. Ry., 44-436,
46+912; Lamm v. Chi. etc. Ry., 45-71, 47+
455; D-ickerman v. Duluth, 88-288, 92+
1119; Vanderburgh v. Minneapolis, 98
329, 108+480.
T5 Witt v. St. P. etc. Ry., 35-404, 29+
161 (overruling Conter v. St. P. etc. Ry.,

24-313).
7" Minn. V. Ry. v. Doran, 15-230(179).

'11 McNamara v. Minn. C. Ry., 12-388
(269). It would probably now be held
anpealable. See Witt v. St. P. etc. Ry.,
35-404, 29+161.
"Duluth Tr. Ry. v. Duluth Ter. Ry., 8'1

80 Forest Cem. Assn. v. Constans, 70-436,

491(444)

(Sp. Laws 1872 c. 10—Minne

apolis charter); Gurney v. St. Paul, 36
163, 30+661 (St. Paul charter—Sp. Laws
1881 c. 188—appeal from award of water
commissioners).
84 Rippe v. Chi. etc. Ry., 22-44.
85 Curtis v. St. P. etc. Ry., 20-28(19);
Knauft v. St. P. etc. Ry., 22-173; Hemp
sted v. Cargill, 46-141, 48+686.
8" Lake Superior etc. By. v. Greve, 17
322(299).
57 Knauft v. St. P. etc. Ry., 22-173.
88 Hobe v. Swift. 58-84. 59+8.'l1.

686

EQUITABLE CONVERSION

ENGROSSING—Sce Restraint of Trade, 8435.
ENTIRE CONTRACTS-—See Contracts, 1727, 1880; Insurance, 4651;
Master and Servant, 5811.
ENTIRETY-See Husband and Wife, 4253.
ENTRIES—See Evidence, 3346.

EQUAL PROTECTION OF LAWS-—See Constitutional Laws, 1700.
EQUITABLE ACTIONS-—See Trial, 9834-9874.

EQUITABLE CONVERSION
3132. Deﬁnition—Equitable conversion is a constructive change of person
alty into realty or of realty into personalty. It is based on the maxim that
equity regards that as done which ought to have been done."
3133. Power or order of sale in wi1l—Where a power of sale in a will is dis
cretionary, there is no conversion until the power is actually exercised."0
EQUITABLE DEFENCES—See Pleading, 7587.
EQUITIES—See Assignments, 572; Judgments, 5196; Pleading, 7587.

EQUITY
Cross-References

Sec Action, 95; Limitation of Actions, 5596, 5599.

3134. Deﬁnition—-Equity is that part of our law which originated in the
English Court of Chancery. The term “equity” is often used in our law in the
sense of justice or fairness in the adjustment of conflicting interests—the ap
plication of the dictates of good conscience to the settlement of controversies.
It is also used to denote an equitable right or defence.B1 It is sometimes used
in the sense of “the free constructive development of law, consciously directed
to ends of justice and convenience.” 9’
3135. Nature-—Equity is not a distinct and self-suiﬁcient system of law with
a character essentially dillerent from the rest of our law. Its function is not
to overrule or correct the rest of the law, but to supplement it. It is a collec
tion of rules additional to the common law, having no distinctive character
istics."8 Equity is sometimes spoken of as one of the sources of law, but it
seems neither desirable nor possible to differentiate “equitable” considerations
from other considerations looking to the general.weal out of which the courts
59 Brown v.

Crookston

Agr.

Assn., 34

545, 26+907; Cuilerier v. Brunelle, 37-71,
73, 33+123; Ness v. Davidson, 49-469, 52+
46.

See 18 Harv. L. Rev. 1, 83, 245; 19

Id. 1, 79, 233, 321; Langdell, Equity
Jurisdiction (2 ed.) 260.
M Ness v. Davidson, 49-469, 52+46(power
of sale in will held not to prevent attach
ment of mechanic’s lien after death of
testator and before exercise of power).
01 Century Dict.;
Gray, Nature and
Sources of Law § 654. See Baker v. Ter

rell, 8-195(165, 168) (equity is synony
mous with justice); Place v. Johnson, 20
219(198, 207) (moral jurisdiction of a.
court of equity) and § 3135.

92 Pollock, Expansion of Common Law,
135.
93 See Maitland, Equity, cc. 1, 2; Salmond,
Jurisprudence, 34-38; Spence, Equitable
Jurisdiction of the Court of Chancery;
Holmes, Early English Equity, 1 Law
Quarterly Rev. 162, 2 Select Essays Anglo
American Legal History, 709; Austin,
Lectures, 33-36; Clark, Practical Juris
prudence, c. 15; Maine, Ancient Law, c. 3;
Markby, Elements of Law, §§ 120-124;

Pollock, Expansion of Common Law, 67
79; Phelps, Falstaff and Equity; The
Decadence of Equity, Roscoe Pound, 5
Col. L. Rev. 20.

EQUITY
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frame rules.“ The separate development of law and equity was accidental, or
at least unnecessary, and the distinction between the two will no doubt gradually
disappear.”-"
3136. Equity acts in personam—Equity acts in personam." This, more
than anything else, distinguishes equity from law, and accounts for its ethical
superiority. The law regards chieﬂy the right of the plaintiﬁ, and gives judg
ment, that he recover the land, goods, or damages, because they are his. Equity
lays stress upon the duty of the defendant, and decrees that he do or refrain
from doing a certain thing because he ought to act or forbear."

3137. Adequate remedy at law—Equity will not grant relief where there
is an adequate remedy at law."8 To defeat equitable relief it is not enough that
there is a remedy at law; it must be plain and adequate—as practical and effi
cient to the ends of justice and its prompt administration as the remedy in
equity.” If the legal remedy is not reasonably available and effectual resort
may be had to equitable relief.1 The fact that the legal remedy must be pur
sued out of the jurisdiction is sometimes a ground for holding it inadequate.2
The objection that there is an adequate remedy at law cannot be raised for the

ﬁrst time after going to trial on the merits.8 A court of equity may, ex mero
motu as well as upon objection, decline to take jurisdiction of an action of equi
table cognizance, where the plaintiif has an adequate legal remedy; but where
it does take jurisdiction, and proceeds to trial, and the case is voluntarily sub
mitted by both parties, the case should be fully and ﬁnally disposed of on the
merits, and full relief granted if the facts warrant it. The basis of this rule is
that it is unjust to subject the plaintiff to the vexation and expense of a second

trial on technical grounds, provided the court is competent to grant the appro
priate relief.‘

The objection to a complaint in equity that there is an adequate

remedy at law is properly taken by demurrer.‘
3138. Equity grants full relief—When a court of equity once acquires juris
diction of a cause it will grant full relief, either legal or equitable, or both.“ It
is the practice of equity to forestall a multiplicity of actions by bringing all the
litigation into its grasp in one action for a general accounting and a complete
adjustment of all rights.7

A court of equity will not retain jurisdiction of an

action as to some of the defendants, against whom the plaintiff has no cause of
action, but is seeking auxiliary relief only, in aid of a demand claimed against

another defendant, which constitutes the groundwork of the complaint, when,
from want of jurisdiction over such other defendant, it is unable to make any
adjudication as to such demand, or to grant any effectual relief in respect
thereto.‘
94 Gray,
§ 191.

Nature and Sources of Law,

95 Dillon, Laws and Jurisprudence, 386;

Maitland, Equity, 20.
M Towne v. Campbell, 35-231, 233, 28+
254; Hawkins v. Ireland, 64-339, 344, 67+
73.
See Langdell, Equity Jurisdiction
(2 ed.) 24.
97 See 21 Harv. L. Rev. 261.

98 Gates v. Smith, 2—30(2l, 23); Miller
v.

Rouse,

8—124(97);

Barker

v.

Wal

bridge, 14-469(351); Birdsall v. Fischer,
17-100(76); Johnston v. Paul, 23-46;
Wieland v. Shillock, 23-227; Id., 24-345;

Rice v. St. P. etc. Ry., 24-464, 479; Turn
bull v. Crick, 63-91, 65+135; Barkey v.
Johnson, 90-33, 95+-583.

99 Probstﬁeld v. Czizek, 37-420, 34+896;

Brown v. Maplewood C. Assn., 85-498,
515, 89+872; Baier v. Baier, 91-165, 97+
671; Rich v. Braxton, 158 U. S. 406.
1Overmire v. Haworth, 48-372, 51+121;
Fryberger v. Berven, 88-311, 92+1125;

Slinerland v. Slingerland, 109-407, 124—l-19.
2Overrnire v. Haworth, 48-372, 51+121.

See Birdsall v. Fischer, 17—100(76).
BSt. Paul etc. By. v. Robinson, 41-394,
43+75; Newton v. Newton, 46-33, 48+450;
Lloyd v. Simons, 97-315, 105+902.

4 Crump v. Ingcrsoll, 47-179, 49+739; Al
brecht v. St. Paul, 47-531, 50+608.

5 Lloyd v. Simons, 97-315, 105-F902.
6 See § 5041.
1 McKusick v. Seymour, 48-158, 170, 50+

1114.
8 Western Ry. v. De Graff, 27-1, 6+341.
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3139. Showing to secure equitable relief—Equitable relief is not granted
as a matter of course, but only when an adequate appeal has been made to the
court, and the facts shown bring the case within a recognized head of equity
jurisdiction.’
3140. Conﬂict between legal and equitable rules—It is provided by stat
ute in England and in some of the code states of this country, that where there
is a conﬂict or variance between the rules of equity and the rules of the com1non
law, with reference to the same matter, the rules of equity shall prevail. We
have no such statute in this state, but where there is such a conﬂict or variance

our courts apply the equitable rule.“’
3141. Force of precedents—A court of equity is not a court of conscience
deciding each case according to natural justice, without regard to established
rules and principles. It is as much bound by precedents as a court of law.11
But equity will sometimes grant relief though there is no precedent.12
3142. Equitable maxims-—He who seeks equity must do equity." This
maxim is not to be applied so as to work out a result against equity and good
conscience.H He who comes into equity must come with clean hands.“
Equity aids the vigilant, not the slothful." Equity suffers no wrong without
a remedy.17 Equity regards that as done which ought to have been done."
Equity regards the substance and intent, not the form.“

Equality is equity.20

Equity follows the law.21 This maxim means merely that equity applies to
equitable titles and interests those rules of law by which legal titles are regu
lated, provided this can be done in a manner not inconsistent with the equi
table titles and interests themselves.22
.
3143. Courts of chancery—Prior to 1853 the district courts of the Terri
tory of Minnesota exercised equitable powers as district courts of chancery, and
in accordance with usual chancery practice. The same judges, however, pre
sided over the chancery and law courts. In other words the district court sat
either as a chancery court or a law court, and administered relief accordingly."
3144. P1eading—Before the adoption of the code in this state, pleadings in
an equitable action were in accordance with chancery practice."
EQUIVOCATION-—See Evidence, 3398; Wills, 10261.
ERASURES——See Alteration of Instruments, 263.
ERECT—Sce note 25.
9La_vthe v. Minn. L. & I. Co.Y 101-152,
112+65.
1° Flanigan v. Sable. 44-417, 46+85-l.
H Ilone v. Woodrntf, 1-418(303, 307).
12 Brown v. Maplewood C. Assn., S5--498,
89+872; Stillwater W. Co. v. Farmer. 89

58, 65, 93+907.
13 Bacon v. (lottrell, 13—l94(l83, 185);
Knappen v. Freeman, 47-491, 494. 5()+5-‘$3;
(larlton v. llulett. 49-308, 320, 5l+l053.

14Staughton v. Simpson, 72-536. 75+?-H.
15 Evans v. Folsom, 5-=l22(3~l2); Weed \'.
Little Falls 8.: D. Ry., 31-154. 161. lti+R5l.
See Hamilton v. \\’oud. 55-482. 571208.
10Sce § 5351.
17 Brown v. Mapletvood C. Assn.. S5-49H.

514. 890872.
18 Kiefer v. Rogers, 19-32(14); Lebanon

S. Bank v. Hollenbeck, 29-322, 3.25, 13+
145; Amcs \'. Richardson, 29-330, 333. 13+

137; Becker v. Seymour, 71-394, 398, 73+

1096.
19 St. Paul & C. Ry. v. McDonald, 34-195,
208, 25+453; Chicago etc. Ry. v. Durant,
44-361, 366, 46+6T6; Keith v. Albrecht,
89-247, 252, 94+677; Baart v. Martin, 99
197, 211, 108+945.
'-‘° Van Brunt v. Gordon, 53-227, 230, 544

1118.
'-’l Birdsall

v.

Fisher,

17—100(76,

81);

Wolf v. McKinley, 65-156, 158, 68+2.
22 \\'e]lncr \'. Eckstein, 105-444, 462, 117i
S30.
23 Gates

v.

Smith,

2—30(21);

Stone

v.

Bassctt, 4-29R(215, 220); Crombie v. Lit
tle, 47-581, 584, 50% 823.
24 (‘houteau v. Rice. 1-l06(83); Goodrich
v. Parker, 1-195(169); Perrin v. Oliver,
1, 202(176) ; Potter v. Marvin, 4—525(410).
'-‘~" Red Lake Falls M. Co. v. Thief River
Falls. 109-52, 1224872.

ESCROWS
Cross-References
See Partnership, 7353; Vendor and Purchaser, 10007, 10011.

3145. Deﬁnition—A deed or other instrument is delivered in escrow when
it is delivered to a stranger to be held by him until the performance of a speci
ﬁed condition, or the happening of a certain contingency, and then to be de
livered to the grantee or obligee.20

3146. The depositary—At common law a sealed instrument cannot be de
livered in escrow to the grantee or party to whom it runs. It is questionable
whether the rule obtains in this state since the abolition of private seals.27 It
is well settled that unsealed instruments may be so deposited.28 A deed can
not be delivered in escrow to an agent of the grantor.”
3147. Conditions may be express or irnplied—The conditions on which an
instrument is delivered in escrowmay be express or implied.“0
3148. Conditions may be oral—'l‘he conditions on which an instrument is
delivered in escrow may be oral.81
3149. When title passes-—Death of party-—De1ivery—The title does not
pass until the performance of the conditions or the happening of the contin
gency._ The title of the grantee dates only from the ﬁnal delivery of the deed
to him, unless the intention of the parties was otherwise or justice requires the
application of a different rule.82 A contract to sell land, deposited in escrow,
takes effect according to its terms on the performance of the agreed conditions
by the grantee, though not in fact physically delivered to him." If either of
the parties dies before the condition is Performed and afterwards the condition
is performed, the deed is good and takes effect from the ﬁrst delivery.34
3150. Intent of parties controls—Whether, when a deed is handed to a
stranger to be delivered to the grantee at a future time, it is to be considered the
deed of the grantor presently, or an escrow to take effect on the future delivery
to the grantee, is a question to be determined by the actual intent of the grantor,
as gathered from the evidence.“

3151. Binds both parties—Enforcement—A deposit in escrow cannot be
withdrawn at pleasure. The deposit of a deed in escrow subjects both parties
to the conditions on which it is deposited. A party refusing to comply with
the conditions may be compelled to fulﬁl them, or a delivery adjudged on ful
ﬁlme'nt by the other party.36
3152. Waiver of conditions—(‘onditions for the sole beneﬁt of one of the
parties may be waived by him.87
'-’B See Daniels v. Smith, 4-172(l17, 129);
Tharaldson v. Everts. 87-168, 170, 91+467;

Naylor v. Stene, 96-57, 10-H685; Note,
130 Am. St. Rep. 910.
21 Westman v. Krumweide, 30-313, 15+
255; Tharaldson v. Everts, 87-168, 170,
- 911467. See 16 Harv. L. Rev. 307.
28 Westman v. Krumweide, 30-313, 15+

255.
29 Van Valkenburg v. Allen, 126+l092.
See, contra, Lindley v. Groﬂ’, 37-338, 34+
26.
8“ Naylor v. Stene, 96-57, 104-+685.
-'ﬂTharaldson v. Everts, 87-168, 91+467.
See VVel1er v. Minn. etc. Co., 87-227, 229.
91+891.
—4-i

32 Daniels v.

Smith, 4—172(117, 129);

Andrews v. Farnham, 29-246, 13+161;
Lindley v. Groif, 37-338, 34-2, 34+26;
Kammrath v. Kidd, 89-380, 383, 95+213.
33 Naylor v. Stene, 96-57, 10-H685.
3* Lindley v. Groﬂ’, 37-338, 342, 34+26;

Tharaldson v. Everts, 87-168. 91+467. See
llaeg v. Hacg, 53-33, 55+1l14.
35 Andrews v. Farnham, 29-246, 13+l61;
Lindley v. Groff, 37-338, 342, 34+26.

88 Tharaldson v. Everts, 87-168, 91-+467;
Knopf v. Hansen. 37-215, 218, 33+781.
See Hill v. Webb, 43-545, 45+1133.
37 Tharaldsou v. Evcrts, 87-168, 91-+467.
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3153. Wrongful delivery-—Conversion—Where the obligee wrongfully
procurcs a delivery of the instrument. without performing the conditions, he is
liable as for a conversion.“8

ESTATES
Cross-References
See Covenants; Deeds; Landlord and Tenant; Merger; Wills.
1N GENERAL

3154. Deﬁnition-—Estate is a degree, quantity, nature, and extent of interest
which a person has in real property—the quantity of interest which a person
has, from absolute ownership down to naked possession.an
3155. Feudal tenures abolished—Lands allodia1—Feudal tenures of all
kinds are abolished by our constitution, which declares all lands within the state
to be allodial.“

A rcsermtion in mi allodial grant, of a definite sum of money,

payable annually, for any length of time, whether in the way of rent for use of
the thing granted, or as a consideration for the grant itself, does not give it a
feudal character.

Fealty was the essential and distinguishing feature of a

feudal tenure. A grant of a parcel of land, with one mill-power of water, for
manut'acturing purposes, subject to a ﬁxed, perpetual, annual rent, is not prohi
bited by the constitution.H
'
3156. Estates of freehold—Estates of freehold are estates of inheritance and
for life.‘2
3157. Estates in fee simple~—An estate of fee simple or fee is an estate of
inheritance.43 It is the largest possible estate which one can have, being an
absolute estate. without end, condition, or limitation of any kind. The word
“simple” adds no meaning to the word “fee” standing by itself. But it ex
cludes all qualiﬁcation or restriction as to the persons who may inherit it as
heirs. thus distinguishing it from a fee tail, as well as from an estate which,

though inheritablc, is subject to conditions or collateral determination.“ The
word “'heirs.” or other words of inheritance. are unnecessary to create or con
vey an estate in fee simple."‘

3158. Estates less than freehold—Chattel intenests-(.‘hattel interests are
estates or interests in land less than a freehold. Estates for years, at Will, and
by suflerance, are chattel interests.“
3159. Estates in possession and in expectancy—Estates, as respects the
time of their enjoyment, are divided into estates in possession and estates in ex
pectancy. An estate in possession is where the owner has an immediate right
to the possession of the land : an estate in expectancy is where the right to the
possession is postponed to a future period.“
11% Winona v. Minn. etc. t‘o.. 29458, 11+

228 (conversion of coupon bonds—measure
of damages).
8" Bouvier,

Law

Diet.

(Ra.wle’s

ed.);

.\linn. D. Co. v. Dean, 85473, 476. 89+848.
Wtlonst. art. 1 § 15; Baker v. Kelley, 11—
45ﬁ(35S, 384); Dutcher v. Culver. 24-584.
1517; Sabledowsky v. Arbuckle, 50-475, 481.
52+92o.
H .\lpls. M. (‘o. v. Tiffany. 22 463.
43 R. L. 1903 § 3195; Hamilton v. De
truit. 85-33. 89. RS+-H9.
41¢ H. L. 1.‘l(L'i § 3:151.

H Bouvier.'Law Diet. (Rawle’s ed.). See
Steele v. Fish, 1—153(129).

A good and

indefensible title in fee imports such own
ership of the land as enables the owner to
exercise absolute and exclusive control of
it as against all others. Finnes V. Selover,
108-331, 122+174.
'
"- R. L. 1905 § 3340. See In re Oeﬂsle.
34473, 178, 24+924.
W R. L. 1905 § 3195; Hunter v. Frost.
47-1, 49+3‘l7; Penney \'. Lynn, 58-371,
375, 59+lll43.
H R. L. 1903 § 3197; .\linn. D. Co. v.
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3160. Future estates—A future estate is deﬁned by statute as “an estate
limited to commence in possession at a future day, either without the interven
tion of a precedent estate, or on the determination, by lapse of time or otherwise,
of a precedent estate created at the same time.” ‘S

This statute abolishes the

common-law rule that a freehold estate to commence in the future cannot be
created by deed without the intervention of a precedent estate to support it."9
3161. Estates at will--Tenancies from year to year are estates at will.“
3162. Rule in Shelley's Case ab0lished—The rule in Shelley’s Case does
not prevail in this state. It is provided by statute that “when a remainder is
limited to the heirs, or heirs of the body, of a person, to whom a life estate in

the same premises is given, the persons who, on the termination of the life
estate, are the heirs or heirs of the body of such tenant for life shall be entitled
to take as purchasers, by virtue of the remainder so limited to them.” "'1
3163. Reversion—-A reversion is the residue of an estate left in the grantor,
or his heirs, or in the heirs of a testator, commencing in possession on the de

termination of a particular estate granted or devised.52

A reversion is a vested

interest or estate, and arises only by operation of law.

In the latter respect it

differs from a remainder, which arises only by deed or will.'53
LIFE ESTATES

. 3164. Deﬁnition—A life estate is a freehold estate, not of inheritance, but

which is held by the tenant for his own life or the life or lives of one or more
other persons, or for an indeﬁnite period, which may endure for the life or lives
of persons in being, and not beyond the period of a life.M
3165. Creation—An estate for life may be created by express limitation or
by a grant in general terms. If made to a person for a term of his own life, or
for that of another person, he is called a “life tenant.” But the estate may also
be created by a general grant, without deﬁning any speciﬁc interest, as where
the grant is made to a person or to a person and his assigns, without any limita
tion in point of time, it will be considered as an estate for life, and for the life
of the grantee only. Where made subject to be defeated by a particular event,
and there is no limitation in point of time, it will be ab initio a grant for an
estate for life, as much as if no such event had been contemplated.

Thus, if a

grant is made to one so long as he shall inhabit a certain place, or to a woman
during her widowhood, as there is no certainty that the estate will be terminated
by the change of habitation or by marriage of the grantee, the estate is as 1nuch
an estate for life, until the prescribed event takes place, as if it had been so
granted in express terms."‘5 If an estate is given to a person generally or in
deﬁnitely, with a power of disposition, it carries a fee, unless the testator gives
to the first taker an estate for life only, and annexes to it a power of disposition
of the reversion. In that case, the express limitation for life will control the
operation of the power, and prevent it from enlarging the estate into a fee.
Dean, 85-473. 476, 89+848; State v. Pr0hate (Tt.. 102-268, 290, 113+888.
48 R. L. 1905 § 3199; Minn. D. Co. v.

36-15, 33, 29-#352; Atwater v. Manchester
S. Bank, 45-341, 344, 48+187; State v.
Probate Ct., 102-268, 291, 113+888.

Dean, 85-473, 476, 89+848.
W Sable<lowsk,v v. Arbuekle, 50-475, 52+

58 Bouvier. Law Diet. (Rawle’s ed.):
State v. Probate Ct., 102-268, 291. 113+

920.

888.

~10 Hunter v.
§ 5378.

Frost, 47-1, 49+327.

See

54 Bouvier, Law Diet. (Rawle’s ed.). See
In re Oertle, 34-173. 24+92-1; Grueber v.

51It. L. 1905 § 3217; Whiting v. Whit-

Lindenrneier, 42-99, 43+96-1; Thompson v.

ing, 42-548, 444-1030; Rosbach v. Weiden-

bach, 95-343, 104+137.
52 R. L. 1905 § 3201; King v. Remington,

Baxter, 107-122, 119+797.

-5-’) Thompson v. Baxter. 107-122, 119+797.
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Words of im lication do not merge or destroy an express life estate, unless it
becomes abso utely necessary to uphold some manifest general intent. This was
the common-law rule, under which a devise to one generally, without words of
inheritance, or otherwise indicating an intention to grant a greater interest,
passed an estate for life only. An estate thus given generally, with a power of
disposition, by implication carried the fee. But then, and now since the stat
ute, an intention to convey a less estate, expressed or clearly implied, will con
trol."

3166. In personalty—A life estate may be created in personalty as well as
realty!’7

3167. Purchase of lien or adverse title by life tenant—A tenant for life
in possession, in the purchase of an incumbrance upon, or of an adverse title to,
the estate, will be regarded as having made the purchase for the joint beneﬁt
of himself and the reversioner or remainderman. The law will not permit him
to hold it for his own exclusive beneﬁt, if the other parties interested in the
estate will contribute their share of the amount paid for the purchase.”
3168. Renewal of leasehold by life tenant—If a life tenant of a leasehold
estate, under a renewable lease, renews the lease, the law will make him a trustee

for the reversioner or remainderman. But if, in such cases, the life tenant pays
out money which he was not required to pay, or more than his proportionate
share, he becomes, to that extent, creditor of the estate, and subrogated to the

rights of the parties whose claims he has bought or paid oﬁ. He, and thosé
claiming under him, occupy a position analogous to a mortgagee in possession
after condition broken, and cannot be evicted until all sums due them from the
estate have been repaid.“9

3169. Right to inc0me—Dividends—As between a life tenant, who is en
titled to the income from certain stock in a corporation, and a remainderman,
who will receive the corpus of the estate after the death of the life tenant, stock
dividends declared out of a surplus produced by the accumulation of earnings
after the death of the testator belong to the life tenant as a part of the earnings
of the original stock.60
3170. Duties of life tenant-It is the duty of a life tenant to pay the taxes
on the land. and to keep the premises in repair.61
REMAINDERS

3171. Deﬁniti0n—A remainder is a future estate dependent upon a prece
dent estate."
3172. Vested remainders—liemainders are vested when there is a person in
being who would have an immediate right to the possession upon the ceasing
of the intermediate or precedent estate."
3173. Contingent remainders—Remainders are contingent while the person
to whom, or the event upon which, they are limited to take eﬁect remains uncer
tain.‘H
56 In re Oertle, 34-173, 178, 24+924.
5'' State v. Probate Ct., 102-26$, 1l3+8S8.
58 \Vhitney v. Salter, 36-103, 306755. See
20 Harv. L. Rev. 639.
-"9 Whitney v. Salter, 36-103, 304-755.

‘"1 Goodwin v. McGa11ghey, 108-248, 122+6.
“1 Wilson v. Proctor, 28 -13, 8t830; Smal
lcy \'. Isaacson, 40-450, 42+3-52; St. Paul
'I‘. Co. v. Mintzer, 65'-124, 67+657.
6‘-’ R. L. 1905 § 3200; Whiting v. Whit

ing, 42-548, 44+1030; State v. Probate Ct.,
102-268, 291, 113+88R.
68 R. L. 1905 § 3202; State v. Willrich,
72-165, 75+l23; Minn. D. Co. v. Dean, 85

473, S9+S48.
63+1028.

See Cowles v. Henry, 61-459,

The law always favors vested in

preference to contingent estates or inter
ests.

Kottmann v. Gazett, 66-88, 68+732

"-‘R. L. 1905 § 3202; Armstrong v. Arm
strong. 54-248, 551971; ‘Minn. D. Co. v.
Dean, R5-473, REL-S~i.\’.
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3174. Necessity of precedent estate—Executory devises—Whatever may
be the rule as to “remainders,” properly so-called, created by deed,“ in a will a
fee may be limited on a fee in the nature of an executory devise.“
3175. Statutory changes—Object--The object of our statutes was to abol
ish the technical distinctions between contingent remainders, springing and
secondary uses, and executory devises, and to bring all these various executory
interests nearer together, and to resolve them into a few plain principles, and to
render all expectant estates equally secure from being defeated by the subtile
reﬁnements of the common law, contrary to the intention of the grantor or de
visor."
ESTATES OF DECEDENTS—Soe Descent and Distribution; Executors
and Administrators: Probate Court.

ESTOPPEL
Cross-References

See Corporations, 1983; Judgments, 5159-5210; Landlord and Tenant, 5363; Mort
gages, 6267; Partnership, 7348; Usury, 9986.
ESTOPPEL BY DEED

3176. In general—As a general rule one cannot question his own deed. He
cannot assert against his grantee that he was not the owner at the time of the
conveyance. He cannot question the title of his grantee acquired from him.“
IIe may be estopped by his covenants from subsequently acquiring a title ad
verse to his grantee."9
3177. Clothing another with apparent title-—An owner of realty, who con
veys it to a third person for the purpose of enabling such third person to mort
gage the same to procure funds with which to pay off a prior mortgage indebted
ness against the property, even though such conveyance is limited by a contract
of defeasance and thereby rendered an equitable mortgage, instead of a convey
ance of the absolute fee, is estopped from questioning the power and authority of
such third person to so mortgage such property as to the mortgagee who loans
money to such third person in good faith, without notice of such defeasance,
and in reliance on the appearance of title in him."°

-

3178. Recita1s—The general rule is, that all parties to a deed are bound by
the recitals therein, and they operate as an estoppel, working on the interests
in the land, if it be a deed of conveyance, and binding both parties and privies
in blood, in estate. and in law.71 A party may be as effectually estopped by
particular recitals in his deed as by covenants of title. where the facts recited
are material to and of the essence of the contract; that is, when. unless the

facts existed, it is to be presumed that the contract would not have been
65 See Sabledowsky v. Arbuckle, 50-475,
52+920.
60 Whiting v. Whiting, 42—548, 44+1030.
61Whiting v. Whiting, 42-548, 44+1030;

Minn. D. Co. v. Dean, 85--L73, 89+848.
<15 Gray v. Stockton, 8—529(472); Morris
v. Watson, 15-212(165); Atkins v. Little,
17-342(320, 326); Carson v. Cochran, 52
67, 5341130.

See Shillock V. Gilbert, 23

386; Thian v. Gill, 45-459, 48+193; Beede
v. Pabody, 70—174, 72+970.
69 See Allison v. Armstrong. 28-276, 9+
806; Sandwich Mfg. Co. v. Zellmer. 48
408, 51+379; Rooney v. Koenig, 80483,
83+399; Tappan v. Huntington, 97-31,
106+98 and cases under §§ 2369, 2697, 6267.

70 Esty v. Cummings, 804516. 83+420.
‘'1 Daughaday v. Paine. 6-443(304, 310).
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made ; the matter recited being presumably taken as the basis of the action of
the parties." Recitals of a general,73 or immaterial nature,“ do not estop a
party. To operate as an estoppel a recital must be certain. It must clearly
aﬂirm or deny some present or past fact, or admit a liability detinitely stated."
A grantor has been held estopped from denying a recital in his deed as to a
street.“‘
3179. Who bound—$trangers—Estoppels by deed bind only parties and
privies. They must be mutual.T7 They do not operate in favor of or against
strangers.78 An attorney executing a deed for his principal is not estopped by
its covenants." One signing his name in the place for witnesses has been held
not estopped!“ A director of a corporation has been held estopped from
proﬁting by a mistake in a mortgage of the corporation.81
3180. Gra.ntee—As a general rule a grantee in a deed poll is not estopped
by it, but may attack the title of his grantor."2 A grantee who accepts a deed
subject to a mortgage which he does not assume, is not estopped from denying
the validity of the mortgageg“ otherwise, if he assumes the mortgage.“ A
grantee of a mortgagor is not estopped by any covenants made by the latter to
the mortgagee, and may connect himself with a paramount title and set up the
same to defeat the mortgagee.’35 A grantee who gives back a mortgage for a
part of the purchase price, with a covenant of seizin, is not estopped by his
covenant from maintaining an action for a breach of the covenant of seizin in
the grantor’s deed to him.‘m
3181. Grantor in possession--A grantor remaining in possession is not
estopped by his deed from asserting against third parties any claim to the
premises which he might assert against his grantee.M
3182. Subseguently acquired title--A grantor may by covenant be estopped
from asserting against his grantee a subsequently acquired title. In other words
a subsequently acquired title will inure to the beneﬁt of his grantee and as
signs."8 The subject is more fully considered elsewhere.”
3183. Void deed—A void deed cannot give rise to an estoppel by deed.’0
3184. Estoppel against estoppel-An estoppel against an estoppel sets the
matter at large. One cannot set up an estoppel by deed against the estoppel
arising from his own grant.“
TB Holeombe v. Richards, 38-38, 45, 35+

(lalkins v. Copley. 29-471. 13%-904; Merritt

714. See St. Paul etc. Ry. v. First Div.
etc. Ry., 26-31, 49+303 (reference to plats

isen, 48-213, 50+1035; Welbon v. Webster.

and surveys).
73 First Nat.

v. Byers, 46-74, 48+417; O’Bricn v. Finde
89-177, 94+550;

Bank v. Rogers, 13-407

(376).
14 Rice v. Tavernier, 8—248(214); Wilder
v. St. Paul. 12—192(116); Ambs v. Chi.
etc. Ry.. 44-266, 46+321.
7-5 Calkins v. Copley, 29-471, 13+904.
‘'0 Dawson v. St. Paul etc. Co., 15-136
(102); Johnson v. Andengaard. 100-130,
110+369. See Wilder v. St. Paul. 12-192

(116).
T7 Horton v. Kelly, 40-193. 41+l031.
TB (‘ole v. Maxﬁeld, 13-235(220, 226);
Briggs v. Ripley, 37-78, 33+120; Horton

v. Kelly, 40-193. 41+1031.

See Groﬁ v.

Widell v. Nat. (“itizens

Bank, 104-510. 116+919.
M See § 6299.
"5 Preincr v. Meyer. 67-197. 69+887.
8" Rcsser v. Carney. 52-397. 54+89.
*7 Groff v. State Bank. 50-234. 52+651.
‘R Burke
v.
Beveridge.
15—205(160);
'l‘hiclen v. Richardson. 35-509. 29+677:

Sandwich Mfg. ('0. v. Zcllmer. 48-408, 51'
379; Rcsser v. (‘arney. 52-397. 404, 54+
89; Rooney v. Koenig, 80-483. 83+399 (see
21 Harv. L. Rev. 159); Swedish etc. Bank

v. Conn. etc. (‘o. 83-377. 383. 86+-420; Tap
pan v. Huntington. 97-31. 106+98; Brad

ley E. (‘o. v. Bradley, 97-161. 106+110.

State Bank, 50-234. 52+651; Esty v. (‘um

See Hope v. Stone. 10-l~l1(11-1); Hurlbcrt

mings, 80-516, 83+420.

v. Weaver. 24-30: Rogers v. Clark, 104
198, 222. 1l6+T39.
W -‘lee
2369. 2697. 6267.

"1
8"
81
'12
83

Kern v. Chalfant. 7—487(393).
Shillock v. Gilbert, 23-386.
Gill v. Russell. 23-362.
Gesner v. Bnrdell. 18-497 (444. 452).
Thompson v.
Morgan, 6-292(199);

"'1 Alt v. Banholzer. 39-511, 40+S30.
1" Tnppan v. Huntington. 97-31. 106+9S.
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EQUITABLE EBTOPPEL
3185. Deﬁn.ition—Equitable estoppel has been deﬁned as the effect of the
voluntary conduct of a party whereby he is absolutely precluded, both at law and
in equity, from asserting rights which might perhaps have otherwise existed,
either of property, of contract, or of remedy, as against another person, who has
in good faith relied upon such conduct, and has been led thereby to change his
position for the worse, and who on his part acquires some corresponding right
either of property, of contract, or of remedy.92 The doctrine of equitable estop
pel is of such a nature that it is not advisable to restrict its application by the
adoption of a rigid and exact deﬁnition. It should be left ﬂexible and adapt
able to the facts of particular cases as they arise.”
3186. Nature-—The doctrine of estoppel in pais is founded in justice and
good conscience,"4 and is a favorite of the law.D5

It is a flexible, equitable

doctrine, its application depending on the facts of the particular case.06 It can
only be invoked to prevent fraud and injustice,” and it is never carried further
than is necessary to prevent one person from being injured by his reliance on
the acts or declarations of another.” Its object is to prevent the unjust asser
tion of rights existing independent of estoppel, and its effect is to create rights
in the person in whose favor it operates.” It is distinguishable from waiver.1
acquiescence,2 ratiﬁcation,‘ election of remedies,‘ and assumption of risk.‘

Equitable estoppel is to be distinguished from the common-law estoppel in pais.‘
An estop el is a legal consequence--a right—arising from conduct.’
3187.
hen arises—General rule—An estoppel in pais arises where one,
by his acts or representations, or by his silence when he ought to speak, inten
tionally, or through culpable negligence, induces another to believe certain facts
to exist, and such other rightfullly acts on the belief so induced in such manner
that if the former is permitted to deny the existence of such facts it will prej
udice the latter.8 To give rise to an estoppel a declaration must be suﬂicient
' to warrant the conclusion which is drawn from it and made under such circum

stances as to justify such conclusion.” It must relate to a material fact in the
transaction.“
3188. Mutuality-Estoppels of every kind are mutual.11
92 Dimond v. Manheim, 61-178, 63+495.
See Nell v. Dayton, 43-242, 45+229.

93 Dimond v. Manheim, 61-178, 182, 63+
495.
94 Nell v. Dayton, 43-242, 245, 45+229;
Dimond v. Manheim, 61-178, 181, 63+495.
See Combs v. Cooper, 5-254(200, 210)
(“moral principle”).
M Dimond v. Manheim, 61-178, 181, 63+
495.
9' Kray v. Muggli, 77-231, 238, 79+964.
"1 Wilder v. St. Paul, 12—192(116, 124);
Rochester Ins. Co. v. Martin, 13-59(54,
57); Gesner v. Burdell, 18--197(444, 453).

"8 Wilder v. St. Paul, 12—192(116, 124);
Gesner v. Burdell, 18-497(444, 453).
"9 Dimond v. Manheim, 61-178. 63+-495.

See

Teipel v. Vanderweier, 36-443,

31+

934; Shevl-in v. Shevlin, 96-398, 105+257.
3Steﬁ’eus v. Nelson, 94-365, 102+871.

4 Pederson v. Christoﬁerson, 97-491, 106+
958.

5Rase v. Mpls. etc. Ry., 107-260, 120+
360.

0Dimond v. Manheim, 61-178, 181, 63+
495.
7Steﬂ'ens v. Nelson, 94-365, 369, 102+
871.

8 Pence v. Arbuclrle, 22-417, 420; Nell v.
Dayton, 43-242, 45+229; Dimond v. Man
heim, 61-178, 63+-495; Western L. Assn.
v. Banks, 80-317, 83+192. See, to same
general eﬂect, Combs v. Cooper, 5-254
(200); Whitacre v. Culver, 8-l33(103);

See R-ase v. Mpls. etc. Ry., 107-260, 120+
360 (“estoppel prevents the successful as
sertion of an accrued right”).

Wilder v. St. Paul, 12—192(116, 124) ; Rob
son v. Swart. 14-371(287); Mathews v. St.

lMasonic T. Assn. v. Channel], 43-353.
45+716; State v. School Dist., 85-230, 88+

9 Tyler v. Hanscom, 28-1, 8+825.
10 Western L. Assn. v. Banks, 80-317, 83+

751.
'-’Steﬂ"ens v.

Nelson, 94-305,

102+871.

P. etc. Ry., 18—434(392, 401).
192.
11 State v. School Dist., 85-230, 232, 88+
T51.
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3189. Facts equally known by both parties—There can be no estoppel as
to facts equally known to both parties," or as to facts which the party invoking
the estoppel ought in the exercise of reasonable prudence to know.“
3190. Fraudulent intent unnecessary—A misrepresentation may give rise
to an estoppel though it is not made with an actual fraudulent intent. It is
enough if the person making it knows, or ought to know, the truth; that he in

tends, or might reasonably anticipate, that the person to whom it is made, or to
whom it is to be communicated, will rely and act upon it as true; and that the
latter has relied and acted upon it, so that to permit the former to deny its
truth will operate as a fraud.“ But no estoppel can be created out of a repre
sentation made without fraudulent intent, and which, from its nature and the

circumstances under which it is made, involves no culpable negligence on the
part of the one making it." The proposition that a person is estopped from
asserting a right implies fault on his part. There can be no estoppel without
some fault of the person estopped. If the estoppel is claimed by reason of his
omission to do some act, it must appear that it was his duty in equity and good
conscience to do such act." - Estoppel by conduct might appropriately be called
estoppel by misconduct.11 A party is often estopped by his acts done with a
fraudulent, malicious or wrongful intent, when he would not be estopped by the
same acts when done innocently and without any such intent. He may also be
estopped as against one who he knew was likely to be injured, though the spe
ciﬁc intent was to injure some one else.“
3191. Reliance on act or representation—It is essential that the party
claiming an estoppel should have acted in reliance upon the conduct claimed to
give rise to an estoppel." The substance of estoppel is the inducement to an
other to act to his prejudice.20 A statement or act retracted before it is acted
upon will not give rise to an estoppel.21
8192. Necessity of prejudice-—It is essential that the party claiming an
estoppel would be materially prejudiced if the estoppel were not allowed.’2
Where the purpose of an action or defence is, and its necessary eﬁect, if sus
tained, will be, to deprive a party of property which he was induced to purchase
by the representations of the other party, it is not necessary, in order to apply
the doctrine of estoppel, for the jury to ﬁnd as a fact that to permit the party
12 Plummet v. Mold, 22-15; Shillock v.
Gilbert, 23-386, 394; James v. Wilder, 25
305; Chadbourn v. Williams, 45-294, 298,
47+812; Mpls. T. Co. v. Eastman, 47-301,
305, 50+82, 930; Mpls. M. Co. v. Mpls. etc.
Ry., 51-304, 311, 53+639; Ward v. Dean,
69-466, 72+710; Western L. Assn. v. Banks,
80-317, 83+192; Cornish v. Antrim, 82

215, 84+724; Th0mps0n'v. Borg, 90-209,
214, 95+896; Sanborn v. Van Duyne, 90
215, 227, 96+41.

Sec Combs v. Cooper, 5

254 (200).
13 Chadbourn v. Williams, 45-294, 298, 47+
912; Clarke v. Milligan, 58-413, 59+955.

See Combs v. Cooper, 5-254(200).
H Beebe v. W'ilkinson, 30-548, 16+450;
Stevens v. Ludlum, 46-160, 48+771; Wet
more v. Royal, 55-162, 56+594; Dimond v.
Manheim, 61-178, 182, 631495; Thompson
v. Borg, 90-209, 213, 954-896.

15 Sutton v. V7001], 27-362, 7+365.
16Bausman v. Faue, 45-412. 4S+13.

1'1 ’1‘ownsend v. Johnson, 34-414, 26+395.
I8 Moffett v. Parker, 71-139, 147, 73+850.
19 Chaska Co. v.

kins v. Methodist E. Church, 23-256; Mc
Abe v. Thompson, 27-134, 6+-479; O’Mul
cahy v. Holley, 28-31, 8+906; St. Anthony
Falls, etc. Co. v. Merriman, 35-42, 50, 27+

199; Hopkins v. Swensen, 41-292, 42+1062;
Stuart v. Lowry, 42-473, 44+532; Nell v.
Dayton, 43-242, 45+229; Masonic T. Assn.
v. Channel], 43-353. 355, 45+716; Stung V.

Lane, 66-94, 6S+765; Ward v. Dean, 69
466, 72+710; Bates v. Johnson, 79-354, 82L
649.

'20 Steifens v. Nelson, 94-365, 102+871.
'31 Wilder v. St. Paul, 12-192(116, 125).
22 Chaska Co. v. Carver County, 6-20%
(130); Wilder v. St. Paul. 12-192(116);

Hennepin
See

Carleton College v. McN:mght0n, 26-194,
2%-688.

Carver County, 6-204

(130); Wilder v. St. Paul, 12—192(116);
Gesner v. Burdell, 18-497(444, 453); How

County

v.

Robinson,

16-381

(340); Gesncr v. Burdell, 18-497(444.
453); Western L. Assn. v. Banks, 80-317,
321. 834192.
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to disprove the truth of his representations will operate as a fraud on or injury
to the other party.”
3193. Knowledge of facts by party to be estopped-There can be no estop
pel unless the party to be estopped had full knowledge of the facts at the time
of the representation or concealment,“ or was guilty of culpable negligence in
not knowing them.25
3194. Probability of representation being acted upon—No estoppel arises
from a representation if there is no reasonable probability that it will be acted
upon.20

3195. Fraud of other party--One is not estopped by conduct induced by the
fraud of the party claiming an estoppel.“ A party cannot lay the foundation
for an estoppel by his own wrong.“
3196. Silence where ‘duty to speak—One may be estopped if he remains
silent when he ought to speak.” Silence and acquiescence, when good faith re
quires a person to speak or act, are equivalent to express aﬂirmation in this
connection.30 There is no estoppel unless the party claiming it was inﬂuenced
by the silence.31 To base an estoppel on mere silence there must be special cir
cumstances making it a duty to speak.82
3197. Representations as to public law—As a general rule an estoppel
cannot be based on a representation as to a public law.“
3198. Preventing performance of act—One who prevents the performance
of an act cannot avail himself of the non-performance which he himself has
caused.“
3199. Leaving blanks to be ﬁlled by another—Where one leaves blanks in
an instrument to be ﬁlled out by another, he may be estopped in case such per
son ﬁlls them out improperly.35
3200. Failure to assert title to property—-One may be estopped from claim
ing property if he remains silent while another deals with it as his own, or as the
property of a third party.36
3201. Pointing out boundary lines—A person may be estopped from deny
ing that a division line between his own and adjoining land is the true boundary
line, as against a purchaser of the adjoining land, if he induces him, by his rep
resentations as to the line, to purchase with reference to such line, and up to it.37
13 Bell v. Goodnature, 50-417, 52+908.
24 Whitacre v. Culver, 8-133(103); Erick
son v. Roehm, 33-53, 21+861; Welsh V.
(‘oo1ey, 44-446, 46+908; Sharvey v. Rust,

50-97, 52+277; Reynolds v. St. Paul T. Co.,
51-236, 53-+457; Clarke v. Milligan, 58-413,
59-+955.

25 Coleman v. Pearce, 26-123, 1+846;
Bausman v. Faue, 45-412, 48+13; Dimond

Depot etc. Co., 65-508, 68+107 (failure to
assert lien); Holcomb v. Independent
School Dist., 67-321, 69+1067 (deed of
married man without wife joining—wife
failing to assert claim while grantee made
improvements).
3° Bansman v. Pane, 45-412, 418, 48+13.

20 Sutton v. Wood. 27-362, 7+365; Fitz
patrick V. Hanson, 55-195, 198, 56+S14.

310'l\/[ulcahy v. Holley. 28-31. 8+906.
-'1'-' Mathews v. St. P. etc. Ry., 18-434
(392. 401).
33 See Hennepin County v. Robinson, 16
381(340); James v. Wilder, 25-305.
34Scheerscl1midt: v. Smith, 74-224, 229.

See

77+34.

v. Manheim, 61-178, 63+495; Theobald \'.

Hopkins, 93-253, 101+170.
Tyler

v.

Hanscom.

28-1,’

8+825;

Clarke V. Milligan, 58-413. 59+955.
2'' Rochester Ins. Co. v. Martin, 13-59
(54); MeMartin v. (‘ontinental Ins. 00.,

41-198, 42+934.
28 King v. Duluth etc. Ry., 61-482, 487,
63-+1105.

See Wallace v. Hallowell, 66

473, 479, 69+466.
29 Dimond v.

Manheim, 61-178. 63+495

(failure to question illegal foreclosure):
Renville County v. Gray. 61-242. 63+63-"3
(alteration

of bond);

Brown

v.

Union

35 Pence v. Arbuckle, 22-417.
36 Caliﬁ’ v. Hillhouse, 3-311 (217) ; Combs

v. Cooper, 5-254 (200); Wilson v. Sherﬁ
billich, 30-422, 15+876; Tousley v. Board
of Ed.. 39-419, 40+509; Hopkins v. Swen
sen, 41-292, 42+1062.
KT (‘ombs v. Cooper, 5-254(200); Bell v.
Goodnature. 50-417, 52+908: Thompson v.
Borg. 90-209, 95+-896. See Ward v. Dean,
69-466, 724710.
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3202. Representations as to future-As a general rule a representation
relating to the future will not give rise to an estoppel.“
3203. Inducing one to do his legal duty---The doctrine of estoppel has no
application in cases where the re])1‘esenl2ti0I1S which are claimed to give rise
to it tend only to induce the party to do so1ne act he is already legally bound to
do.89
~
3204. Clothing another with the indicia of ownership—'1‘he owner of per
sonalty may so clothe another with the indicia of ownership that he will be es
topped from asserting his title as against a bona ﬁde purchaser.

But in order

that the real owner of personalty may be estopped from asserting his title
against a person who has dealt with the one in possession on the faith of his

apparent ownership, something more than mere possession and control is neces
sary to be shown. To work an estoppel in such case the possession of the third
person must be of such a character, or he be so clothed with the indicia of title.
to deceive those dealing with him in the belief of his ownership.‘0
3205. Distinct transactions---Statements or admissions made in one trans
action do not estop one from denying them in another distinct transaction.“
3206. Unlawful acts—'l‘he doctrine of estoppel cannot be applied so as to
enable a rson to do an unlawful act.‘2
3207. isclaimer of interest in property—One who disclaims any interest
in property may be estopped from subsequently claiming an interest.‘3
3208. In legal actions-The doctrine of equitable estoppel may be invoked
in a legal as well as an equitable action.“
3209. Application to realty—'l‘he doctrine of estoppel is applicable to realty.
The statute of frauds has not abolished the doctrine.“ But it is to be applied
to realty with great caution.“
As a general rule, when a party’s right to
realty appears of record, mere silence on his part will not work an estoppel.
Persons dealing in realty are bound to know what the record discloses as to the
title. Special circumstances may take a case out of this rule.47 One who with
out right and by trespass enters and occupies the land of another cannot claim.
by reason of anything he may do upon it, and the owner’s delay (short of the
time limited by statute) to oust him, that the owner is estopped to seek any ap
propriate legal or equitable remedy in respect to it.“
38 See St. Anthony Falls etc. Co. v. Mer
riman, 35-42, 27+-199; 22 Harv. L. Rev.
451.
-19 Western L. Assn. v. Banks, 80-317, 83+
192.
4" Greene v. Dockendorf, 13-70(66);
Warder v. Rublee, 42-23, 43+569; Baker v.

man v. St. Paul M. B. Assn., 29-275, 13+
120; Townsend v. Johnson, 34-414, 26+
395.
*2 Wolford v. Crystal L. C. Assn., 54-440.
44?. 56+56; Thomas v. Knapp, 101-432.
439. 112-+989. See State v. Young, 23-551.

Taylor, 54-71, 55+S23; Armstrong v. Frei
muth, 78-94, 80+862; Kiewel v. Tanner,

43.\'l(-..~\he v. Thompson, 27-134, 6+479;
ltarchent v. Selleck, 89-513, 95+-155. See
Easton v. Goodwin. 22-426; Tyler v. Han
scorn, 28-1, R4-R25; Beebe v. Wilkinson, 30
5-18, 16+-450; Stuart \'. Lowry, 42-473, 44+
532.
H Dimond v. Manheim, 61-178, 18]. 63+

105-50, 117+231. See Mpls. T. M. Co. v.
Davis, 40-110, 41+1026 (corporate stock);
Olson v. Swensen, 53-516, 55+596 (allowing
use of horses and wagons in a business);

Esty v. Cummings, 80-516, 83+-120 (anal
ogous rule as to realty); Wright v. Tan
ner. 92-94, 99+422 (owner of personalty
in possession of a third party not estopped

from asserting ownership as against an
attaching creditor when declarations of
title by party in possession are unknown
to owner).

41 Whitaere v. Culver, 6—29T(203); Berg

560.

495.
45 Bell v. Goodnaturc. 50-417, 52+90S.

-16 (‘ovnbs \'. Cooper, 5-254(200).
-" Ogden v. Ball, 40-94, 41+453; Dimond

\'. ;\lanheim, 61-178, 63+495.
-15 Wayzata v. G. N. Ry.. 46-505, 49+205.
See .\Iatlmws v. St. P. etc. Ry., 18-434
(392).
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3210. Who may invoke doctrine--To entitle a party to claim that another
is estopped by his representations, the representations must have been made to
him, or they must have been of such a character, and made under such circum

stances, that the party making them must be taken to have contemplated that
they would be communicated to and acted on by him.‘9 The doctrine of privity
is recognized in this connection.50 One cannot set up in his own favor an estop
pel created by his own contract for the purpose, or with the eifect, of making an
other party’s invalid agreement binding on him, unless such party has in some
way assented to this result.“
~ .
3211. Against state-To an extent not well deﬁned the doctrine of estoppel
is applicable against the state.52

It cannot, however, be based on the mere ne

glect of public oliicers.“3 The wrongful acts of the officers of a municipal cor
poration cannot create an estoppel against the corporation, the taxpayers, or the
people.“

3212. Heirs-An heir may be estopped by the conduct of his ancestor.-"5
3213. Estoppel against estoppel—An estoppel against an estoppel sets the
matter at large.“

3214. Pleading—It is unnecessary to plead an estoppel in pais, at least where
the facts giving rise to it appear upon the face of the complaint or are in evi
deuce."7 Cases are cited be ow involving the suﬂiciency of particular plead
ings.“8

3215. Evidencc—Sufﬁciency-—.The facts giving rise to an estoppel must be
clearly proved.“
3216. Law and fact—Unless the evidence is conclusive the question of estop
pel is for the jury.“°
I9 Pence v. Arbuckle, 22-417; Alexandar
v. Thompson, 42-498, 44+534; Hodge v.
Lndlnm, 45-290, 47+805; Stevens v. Lud

' lum, 46-160, 48+-771; Irish-Am. Bank v.
Lndlnm, 49-344 51+1046.
5° Irish-Am. Bank v. Ludlum, 49-344, 51+
1046.
51 Western L. Assn. v. Ready, 24-350.
~’>'-’ ‘itatc v. School Dist., 85-230, 88+751;
State v. Harris, 102-340, 113+887. See
Hennepin County v. Robinson, 16-381
(340); Olmsted County v. Barber, 31-256,

263. 17+/473; 19 Harv. L. Rev. 126.
ﬁﬂllennepin County v. Dickey, 86-331,
90+775; State v. Shevlin, 102-470, 113+
634; State v. Foster, 104-408, 116+826.
54 Ramsey ('ounty v. Nelson, 51-79, 85,
52+991.
-'-5 Bausman \'. Eads. 46-148, 48+-769.

5° Tappan v. Huntington, 97-31, 35, 106+
98;

Pederson

v.

(‘hristoﬂ’erson,

97-491,

497. 106+95S.
-'-7 Caldwell v. Auger. 4-217(l56); Cole
man \'. Pearce. 26-123, 1+8-16; Schmitt v.
Hager, 88-413, 416, 93+1l0.
See Smith

v. St. Paul. 72-472. 474. 75+708.
5* Moore v. St. Paul Ice ('o.. 59-23, 60+
816 (answer held insnﬁicient in failing to

Copley, 29-471, 13+904; Cannon River M.
Assn. v. Rogers, 51-388, 397, 53+759.
M Lowry v. Mayo, 41-388, 43+78.
01 Caldwell v. Anger, 4—217(156)

(repre

sentation by part owner to sheriff that a
certain person had an interest in the prop
erty);

Easton

v. Goodwin.

22-426

(re

ccipting for money attached); Gill v. Rus
sell, 23-362 (director in a corporation not
allowed to take advantage of a mistake in
a mortgage of the cor oration which he
took part in making); oleman v. Pearce.
26-123, 1+846 (as to consignment of
wheat); VVilson v. Sherﬁbillich, 30-422.
15+876 (silence at chattel mortgage fore
closure sale-waiver of lien for storing and
hauling grain); Teipel v. Vanderweier, 36—
443, 31+934 (long acquiescence by minors
in a family settlement); Mpls. T. M. Co.
v. Davis, 40-110, 41+1026 (subscription to
corporate stock); Lowry v. Mayo, 41-388.
43+78 (procuring an instrument to be ex
ecuted in the name of another without au
thority); St. Paul Nat. Bank v. Cannon,
46-95, 48+526 (estoppel of pledges of note
by judgment for maker in action by pledg
or); Yale v. Watson, 54-173, 55+957
(statement that one “had taken care of a

allege that :1 representation wa false);
Norman v. Eckern. 60-53]. 63+170 (com

note”) ; Wetmore v. Royal, 55-162. 56+59-1

plaint for misrepresentation as to owner
ship of land sustained).
5” Calilf v. Hillhouse, 3—31](217); North
ern L. P. Co. v. Platt, 22-413; Hawkins v.

cock v. Collins, 60-73, 61+1020 (statement

_\lethodist

Church, 23-256; Calkins v

(erroneous date in a. lien statement); Bab
of consideration in a deed);

Marvin v.

Foster, 61-154, 63+4S4 (divorce); Fitzger
ald v. State Bank, 64-469, 67+361 (deposit
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3217. Miscellaneous cases-—Cases are cited below holding a party es
topped,‘H or not estopped,‘2 under the particular circumstances.
INCONSISTENT POSITIONS

3218. In legal proceedings—It may be laid down as a general proposition
that where a party assumes a certain position in a legal proceeding, and succeeds
in maintaining that position, he may not thereafter, simply because his inter
ests have changed, assume a contrary position, especially if it be to the prejudice
-of the'party who has acquiesced in the position formerly taken by him." One
cannot at the same time contest proceedings and enjoy the fruits thereof.“ A
party to an action, seeking to sustain a title in realty derived only from the
adverse party, will not be heard to deny that such adverse party ever had any
title.“ A party cannot contest the title of the adverse party when his own title
is derived from the same source.“

ESTRAYS—Sec Animals, 277.
ET AL—See note 67.
in bank—setting off claims); Moﬂett v.
Parker, 71-139, 73+850 (as to considera

been for-med—permission of grantee—gran
tee not estopped); Sharvey v. Rust, 50-97.

tion for a mortgage); Munsch v. Stelter,

52+277

109-403. 124+14 (when, pursuant to a ver

amount of his fees) ; Mpls. M. Co. v. Mpls.
etc. Ry., 51-304, 53+639 (entry and occu
pation of land under a license); Cannon

bal contract, the owners co-operate in the
construction of a ditch for the purpose of
draining their lands, one of them will be
l-stopped from damming up the ditch to
the detriment of the other).
M Chaska Co. v. Carver County, 6-204
(130) (validity of county bonds); Whit
acre v. Culver, 6—297(203) ; Id., 8+133 (103)
(payment of note); Robson v. Swart,
14—371(287) (wheat receipt of warehouse
man—quality of wheat); Mathews v. St.
St. P. etc. Ry., 18-434(392) (failure to ob
ject to railway company using land) ; Haw

kins v. Methodist E. Church, 23-256 (as to
existence of a valid judgment); Shillock
v. Gilbert, 23-386 (signer under attesta
tion clause not estopped to deny instru

ment to be his deed) ; Sutton v. Wood, 27
362, 7+365 (as to ownership of a harness) ;
Tyler v. Hanscom, 28-1, 8+825 (as to own
ership of realty); O’Mulcahy v. Holley,
28-31, 8+906 (as to ownership of note and
mortgage); Bergman v. St. Paul M. B.

.\ssn., 29-275, 13+120 (as to surrender of
corporate stock); Erickson v. Roehm, 33
53, 214-861 (stolen note); Stuart v. Lowry,

42-473, 44+532 (owner of land induced de
fendant to purchase it from a third per
son by representations that the latter was
the owncr—bcfore purchase was eﬁected
owner conveyed the land to plaintiff
plaintiﬂ’ held not estopped from claiming

(misstatement

of

sheriﬁ

as

to

River M. Assn. v. Rogers, 51-388, 53+759

(as to acceptance of a release accepting
beneﬁts of contract); Fitzpatrick v. Han
son, 55—195, 56+814 (statement of pur
chase of grain to mortgagee of grain):
Bjork v. Bean, 56-244, 57+657 (levying
on one ’s own goods); Clarke v. Milligan.
58-413, 59+955 (mistake as to incorpora

tion—conﬂicting names—deed); Moore \'.
St. Paul Ice Co., 59-23, 60+816 (represen
tation as to ﬁnancial condition of a corpo
ration); Stong v. Lane, 66-94, 68+763
(representations as to situation of a lot for
salc); Bates v. Johnson, 79-354, 82+6-in
(failure to place deed on record); West»
cm L. Assn. v. Banks, 80-317, 83+19;’

(representations as to point to which lines
of a lot would extend when a certain rail
way was removed) ; McLaughlin v. Betcher.
87-1, 91+14 (going into possession of land
under a deed from one who was not the
true owner); Sanborn v. Van Duyne, 90»
215, 96+-11

(conveyance to city for levee

purposcs—subsequent failure of grantor to
pay taxes or assert claim to land held not
to estop him from objecting to improper
use of land); Theobald v. Hopkins, 93253, 101-H70 (broker held not estopped as
to amount of his commission); Jurries v.

Vii-gens. 104-Tl, 116-109 (ditch proceed

title) ; Alexander v. Thompson, 42-498, 44+

ings).

.'m4 (written acknowledgment of sum due

“-1 'I‘o7.er v. Ocean A. & G. Corp., 94-478.
485. lO3+509. See Whitaker v. McClung.

--maker not estopped by it as to any one
who may purchase the supposed debt) ; Ma
sonic T. Assn. v. Channel], 43-353, 45+-716

(subscription to corporate stock); Mpls.
T. ('0. v. Eastman. 47-301, 50+82 (filling

in and raising land where accretions had

lt—'l70(13l); Bovey \'. Dow. 68-273, 71‘
‘3: F'nmbe_v v. lfeland, 72-453. 75+727. '

F-4 Dccrin;_V \'. Donovan, S2-162, 84+7-15.
"'5 f'olcman v. McCormick, 37-179, 33+55G.
BuFin11egun v. Janeway, 85-384. 89+-1.
07 Berg v. Van Nest, 97-187. lll6-255.

EVIDENCE
IN GENERAL

BEST AND SECONDARY EVIDENCE‘

Deﬁnition, 3219.
Legislative control, 3220.
Same in civil and criminal cases, 3221.
Rules of evidence should be practical, 3222.

'l‘he general rule, 3263.
Nature and scope of rule, 3264.
Real or apparent exceptions, 3265.
Degrees of secondary evidence, 3266.
Relaxation of rule—Discretion of court,
3267.
Secondary evidence received without ob

Rules of evidence means and not ends,
3223.

.\.[ust be submitted in court—Knowledge of
juror, 3224.
Proof and evidence distinguished, 3225.
Prima facie evidence, 3226.

Competent evidence, 3227.
RELEVANCY AND ADMISSIBILITY
IN GENERAL
General rules of admissibility, 3228.
Deﬁnition and nature of relevancy, 3229.
Issuable facts, 3230.

Direct evidence as to motive, intent, ctc.,
3231.
Facts supporting or rebutting inferences,
3232.
Explanatory and introductory facts, 3233.
Circumstantial evidence, 3234.
Evidence of evidentiary facts must be di
rect, 3235.
Motive, 3236.

3275.
Title to realty, 3276.
Public records, 3277.

Telegrams, 3278.
Duplicate originals—Letterpress and car»
bon copies, 3279.
Photographs, 3280.

Rules of railway company, 3281.,
Copies as secondary evidence—Authentica
tion, 3282.

Whole of a conversation or document, 3237.
Negative evidence, 3238.
Evidence improperly obtained, 3239.
Unfair or misleading evidence, 3240.
Immaterial facts, 3241.
Character. 3242.
Customary practice or course of business,
3243.
Facts admissible only on proof of other
facts, 3244.
Conversations by telephone, 3245.
Experiments not in presence of jury, 3246.
Value, 3247.
Value to prove agreed price, 3248.
Identity of persons, 3249.
Cumulative evidence, 3250.
Modern tendency to admit evidence freely,

Admissions of contents of writings, 3283.
Notice to produce, 3284.
Refusal to produce primary evidence on
notice—EEect, 3285.

HEARSAY
General rule, 3236.

Scope of rule, 3287.
Received without objection, 3288.
Statements of an interpreter, 3289.
Striking out, 3290.
Exceptions, 3291.

VARIOUS EXCEPTIONS TO HEARSAY
RULE
Statements of pain or suffering, 3292.
Statements of intention or purpose, 3293.

3251.

SIMILAR AND (YOLLATERAL FACTS
Collateral facts—Discretion of trial court,

3252.
Similar facts, 3253.

Statements of friendship, hatred, etc.,
3294.
Family history——Proof by acquaintance,
3295.
Age—Date of birth. 3296.

Statements of deeedents as to pedigree,
3297.

Res inter alios acta, 3254.
REAL EVIDENCE
Deﬁnition, 3255.
Performance of physical act by
3256.

jection, 3268.

Primary evidence not. obtainable, 3269.
Primary evidence out of jurisdiction, 3270.
Contract partly oral and partly written,
3271.
On cross-examination, 3272.
Primary evidence lost or destroyed, 3273.
Requisite search for lost writing, 3274.
Proof of existence of missing document,

Statements of decedcnts against interest,
party,

lxhibition of body, 3257.
Physical objects generally. 3258.
Maps, diagrams, ctc., 3259.
Photographs, 3260.

Experiments, 3261.
Compulsory physical examination of plain
tiff, 3262.
.

3293.
Reputation, 3299.
RES GESTAE
General rule. 3300.
Time of statement, 3301.

May be part of evidentiary fact, 3302.
Must explain or characterize act, 3303.
Must be part of some act or transaction,
3304.
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.\Iust be material, 3305.
Statements of persons in possession of
property, 3306.

l‘I\'II)l-I.\'(.‘E AT FORMER TRIAL

Certiﬁed copies of public records—Form
of certiﬁcate, 3349.
Acknowledged instruments, 3350.
Attested instruments, 3351.
Certiﬁcate as to‘lost record, 3352.
Mortality tables, 3353.
Records of surveys, 3354.

Witness out of state, 3307. '

Death of witness, 3308.
Insanity of witness—-Failure of memory,

Record of recorded instruments, 3355.
Letters

3309.

tent, 3356.

Hospita register of patients, 3357.

How proved, 3310.

Books, 3353.

()PI N [ON 1-} VI DENC E—l\'ON-EXPERTS
General rule, 3311.

Comments

on

rule—Discretion

of

trial

court——Harmless error, 3312.

Laying foundation, 3313.
Received without objection, 3314.
Facts which can only be described by an
opinion, 3315.

Sanity--Mental capacity, 3316.
Intention, motive, knowledge, etc., of an

Foreign laws, 3359.
Foreign judicial records, 3360.
Foreign non-judicial records, 3361.
Ancient documents, 3362.

Authentication—Necessity, 3363.
Proof of unattested instruments—C‘ommon
law rule, 3364.

Signatures presumed true—Statute. 3365.
Signatures of indorsers presumed true—
Statute, 3366.

lndorsement of money received, 3367.
other, 3317.

Belief or opinion based on customary prac
tice, 3318.
To prove a negative, 3319.
Opinion of handwriting—Competency of
witness, 3320.
7
Performance of contract, 3321.
Value, 3322.

OPINION EVIDENC-E—-EXPE RTS
Expert deﬁned, 3323.
Not favored, 3324.

When expert testimony admissible-—Gen
eral rule, 3325.
I'pon issuable facts, 3326.
(‘ause of death-—Disease—Physical condi
tion, etc., 3327.
Insanity, 3328.
Summaries or balances of accounts, 3329.

('omparison of handwriting, 3330.
Negligence-—D11e care, etc., 3331.
Expert testimony held admissible—Miscel
laneous cases, 3332.
Expert testimony held inadmissible—Mis
cellaneous cases, 3333.

Conclusiveness of expert testimony, 3334.

PAROL EVIDENCE
General rule—Contracts, 3368.
Nature and basis of rule, 3369.

Necessity
3370.

of

valid

written

instrument.

Parties, 3371.
Date of instrument, 3372.
Consideration, 3373.

Time of performance, 3374.
.\lodiﬁcation. 3375.
Facts invalidating contract—Fraud. ille
gality, etc., 3376.
Conditional delivery, 3377.
Oral agreement referred to in writing,
3378.
Writing in part performance of oral con
tract, 3379.

To explain subsequent conduct, 3380.
Condition subsequent, 3381.
Agreement

that contract

should

binding, 3382.
Unilateral contracts, 3383.
Oral contracts subsequently

not

be

reduced

to

writing. 3384.

Competency of experts-Question for court
—-Preliminary examination, 3335.

Instrument given as security. 3385.
Terms and conditions implied by law, 3336.

On what based—In general, 3336.
Opinions based on hypothetical questions,
3337.
Opinions based on the evidence, 3338.

\\'arruut-ies, 3387.
Judgments. 3388.
Ollicial records. 3389.
Iul"ornu1l and non-contractual writings.
3390.
Receipts, 3391.
Incomplete written contracts. 3392.
Distinct collateral contract, 3393.

Opinions based on personal knowledge and
the evidence, 3339.

Opinions based on knowledge acquired out
of court, 3340.
Re-direct examination, 3341.
(‘Yross-examination, 3342.

Implied or resulting trusts-—Partnership

lmpeachrncnt, 3343.
Limiting number of experts, 3344.

property, 3394.
Facts held not to vary instrumcnt—.\Ii.~=
cellaneous cases, 3395.
Stran,r_rers, 3396.

I)O( 'UMENTARY EV] DEl\‘(‘ E
Account books, 3345.
lte,r_r_u'ar entries—l\-leu1oram.la. 3346.

PAROL EVIDENCE TO AID IN (‘ON
STRUGTION

Oﬁicial records of public officers, 3347.

Direct declarations of intention, 3397.

Olticial reports and certiﬁcates. 3348.

Cquivocation, 3393.

E VIDENOE’
Colloquium, 3399.
To show surrounding circumstances, 3400.
To identify parties, 3401.
To identify’ subject-matter, 3402.

To show object or purpose of instrument,
3403.
To explain technical terms, 3404.
To show subsequent conduct of parties,
3405.
batent and patent ambiguities, 3406.
When instrument plain on face, 3407.
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Charu:tcr--Chastity, 3439.
Sanity-—-»Intelli ence, 3440.
intention and
owledge, 3441.
Love of ]ife~Suic-ide, 3442.
Solvency, 3443.
Failure to call witness or to testify, 3444.
Recei t of mail in due course, 3445.
Juclicml proceedings, 3446.
Miscellaneous presumptions, 3447.
JUDICIAL NOTICE
Nature, 3448.

ADMISSIONS

By the jury, 3449.
Court may inform itself—Carlisle tables,
3450.
Hatters of common knowledge, 3451.
Laws and ordinances of this state, 3452.

Nature, 3408.
By party, 3409.
By agents, 3410.
By partners, 3411.

By attorneys, 3412.
By public officers, 3413.
Principal and surety, 3414.

Laws of sister states, 3453.

Legislative journals, 3454.
Judicial proceedings, 3455.
Political and governmental matters, 3456.
Population—Census, 3457.
Oflicial signatures, 3458.
Geographical facts, 3459.
Calendar—Dates and days, 3460.
Facts affecting constitutionality of statute,

By wards, 3415.
Husband and wife, 3416.

By
By
By
By

former owners, 3417.
corporate ofﬁcers, 3418.
conduct, 3419.
silence, 3420.

By stranger, 3421.

3461.

Adoption of another ’s statements, 3422.
Of legal conclusions, 3423.
In pleadings, 3424.
0ﬂ'er to compromise, 3425.

To prove execution of written instrument,
3426.
Must be considered as a whole, 3427.

\Veight, 3428.
Conclusiveness, 3429.

Elections, 3462.
Treaties and acts thereunder, 3463.
Ollicers of court, 3464.
Counsel fees, 3465.

On appeal from railroad and warehouse
commission, 3466.
Facts not judicially noticed—Miscellane
ous cases, 3467.

BURDEN OF PROOF
PRESUMPTIONS
Deﬁnitions and distinctions, 3468.
Nature and eﬂect, 3430.

Presumptions of fact, 3431.
Conclusive presumptions, 3432.
Conﬂicting presumptions, 3433.
Death—Person not heard of for seven
years, 3434.

Performance of official duty, 3435.
Legality and regularity, 3436.
Innocence and good faith, 3437.
Continuance of fact, 3438.

Burden of establishing allegations, 3469.
Burden of going forward with the evi
dence, 3470.
Burden of rendering evidence admissible,
3471.
Erroneous assumption of burden, 3472.
DEGREE OF PROOF REQUIRED

In general, 3473.
Cross~Referenoes

See Aﬁidavits; Conﬂict of Laws, 1548; Criminal Law; Depositions; Discovery; Trial.
IJ.\' (lE.\'ERAL

3219. Deﬁnition—The word “evidence,” considered in relation to law, in

eludes all the legal means. exclusive of mere argument, which tend to prove or
disprove any matter of fact, the truth of which is submitted to judicial investi

gation.‘"‘ When one oficrs “e\'i(lcn<-e." he offers, otlierwise than by reference to
65 Taylor, Ev. § 1. Evidence is any mat
ter of fact which is furnished to a legal
tribunal, otherwise than by reasoning. as

the basis of inference in ascertaining
some other matter of fact. Prof. Thayer,
3 Harv. L. Rev. 143.
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what is already known, to prove a matter of fact which is to be used as a basis
of inference to another matter of fact.”
3220. Legislative c0ntrol—A person has no vested right to have his eontro~
versies determined by existing rules of evidence. Rules of evidence pertain to
the remedy and are at all times subject to modiﬁcation by the legislature.10
The legislature has the right to prescribe, within reasonable limits, the evidence
by which a fact shall be proved.71
‘
3221. Same in civil and criminal cases-—Except that a higher degree of
conviction in the minds of the jury is required, criminal cases are tried on the
same principles of evidence as civil cases.72 A fact must be established by the
same evidence, whether it is to be followed by a criminal or a civil consequence.'fa
3222. Rules of evidence should be practical—Rules of evidence should be
practical and subject to modiﬁcation as conditions change."
3223. Rules of evidence means and not ends—Ru1es of evidence are means
and not ends in themselves. They should not be construed and enforced with
technical nicety and strictness. In their practical application much should be
left to the discretion of the trial court.“

This does not apply, however, to sub

stantive rules of law expressed in the form of rules of evidence. ‘It is coming
to be generally recognized that altogether too much importance has been at

tached by the courts to rules of evidence.Ta
3224. Must be submitted inlcourt--Knowledge of jur0r—-The theory of
jury trials is that all the evidence must be submitted to the jury in open court.
where the judge can separate the legal from the illegal evidence, and where the
parties can explain or rebut." A jury cannot decide a case on their private
knowledge of the facts. If a juror has private knowledge of the facts he should
be sworn and testify as a witness.78
3225. Proof and evidence distinguished—Proof and evidence are often
used synonymously. It has been said that “proof means anything which serves
to convince the mind of the truth or falsehood of a fact or proposition, and a
thing is said to be proved when that weight of evidence is produced which ordi
narily satisﬁes an unprejudiced mind of its existence.” '“‘ Strictly, proof is not
evidence, but the effect of evidenee.“'°

3226. Prima facie evidence-—Prima facie evidence is evidence which. stand—
ing alone and unexplained, would warrant the conclusion to support which it is
introduced. Prima facie evidence of a fact is in law sufficient to establish the
fact, unless rebutted.81 It shifts the burden of proof."2
3227. Competent evidence—ln the law of evidence “competent” and “ad
missible” are often used synonymously.“‘8
"9 Thayer, Ev. 263.

7°Burke

v.

Lacock,

41-250,

42+1016;

Straw v. Kilhournc, 80-125, S3+36.

See

§ 1616.
71 State v. Rogers. 97-322, 106+345.
‘'2 State v. Lautenschlager, 22-514, 525;

Com. v. Abbott, 130 Mass. 472.
73 29 Howell's State Trials. 763.
H Mpls. Mill Co. v. Mpls. etc. Ry., 51

304, 315, 53+639; Swedish etc. Bank v.

'18 Chute v. State, 19271(230).
1-9 Karscn v. Mil. etc. Ry., 29-12, 1l+122;
Orth v. St. P. etc. Ry., 47-384, 50+363.
See State v. Laliyer, 4—368(277) (proof
and evidence distinguished); Missouri etc.
Co.

v.

MeLaehIan,

59-468, 475,

61+560

(proof is merely that quantity of evidence
which produces a reasonable assurance of
the existence of a fact) and § 3468.

50 Perry v. Dnbuque etc. Ry., 36 Iowa, 106.

Chi. etc. Ry., 96—436. 105+69.

See ,5 3468; Culver v. Scott, 53360, 366,

75 Minn. etc. (‘o. v. Chi. etc. Ry., 108
470, 122+493.

55+552.

7" See Wigmore. Ev. § 21; Salmond,
Jririsprudence, p. 457; Thayer~ Ev. c. 12.
"Aldrich v. “'etmoreY 52—l6~ly 172. 53+
1072.

*1 State \'. Lawlor, 28-216. 9+698.

*2 Burke v. Lacoek, 41-250, 42+1016.
*3 State v. Johnson, 12—476(378).
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RELEVANCY AND ADMISSIBILITY IN GENERAL

3228. General rules of admissibility—All facts which are logically relevant
are admissible unless some speciﬁc rule forbids. No fact which is not, or is not
supposed to be, logically relevant is admissible.“ When there is a conﬂict in
the evidence any fact is admissible which tends to show that the evidence of one
party is more reasonable, and therefor more credible, than that of the other.85

It is not desirable to collect here the innumerable cases illustrating these two
fundamental rules. They will be found under speciﬁc heads.
3229. Deﬁnition and nature of relevancy-—The word “relevant” means
that any two facts to which it is applied are so related to each other that, accord
ing to the common course of events, one, either taken by itself or in connection
with other facts, proves or renders probable the past, present, or future exist
ence or non-existence of the other.”6 It is to be observed that this is a deﬁnition

of logical relevancy.”7 The law furnishes no general test of relevancy. For
this it tacitly refers to logic.88 But every decision upon a question of relevancy
becomes aprecedent, of more or less controlling influence, and these precedents
furnish legal tests of relevancy quite independent of logic. Hence the question
of relevancy is a question of law so far as it is controlled by precedent.” In
8‘ Thayer, Ev. 266; Wigmore, Ev. § 9;
16 Cyc. 1111; Cochrane v. West Duluth
etc. Co., 64-369, 67+206; Plumb v. Cur

tis, 66 Conn. 154; Platner v. Platner, 78
N. Y. 95; Prior v. Oglesby, 39 So. (Flor
ida) 593.
85 Glassberg v. Olson, 89-195, 94+-554;
Knott v. Montgomery, 75-437, 77+977;
Cochrane v. West Duluth etc. Co., 64-369,
67+206; Winslow v. Dakota L. Co., 32
237, 20+145. Sec § 3252.
96 Stephen, Ev. art. 1; Sloan v. Becker,

3]-414, 18+143; Moody v. Peirano, 88
Pac. (Cal.) 380; Plumb v. Curtis, 66
Conn. 154; Cole v. Boardman, 63 N. H.
580.

Relevancy does not depend upon the

conclusivencss of the testimony offered,
but upon its legitimate tendency to estab
lish a controvcrted fact.

Relevancy is that

quality of evidence which renders it prop
erly applicable in determining the truth
or falsity of the matter in issue between

the parties to a suit.

Interstate Com.

Com. v. Baird, 194 U. S. 25.

87 Cole v. Boardman, 63 N. H. 580.
1 Elliott, Ev. § 146.

See

83 Thayer, Ev. 265; Moody v. Peirano, 88

Pac. (Cal.) 380; Plumb v. Curtis, 66 Conn.
154, 33 Atl. 998.

The law has no man

damus to the logical faculty.
nobody to draw inferences.
verson, 103-265, 114+957.

It orders

State v. Hal

1'9 The law of evidence does not prescribe
rules of reasoning. Being a rational sys
tem it necessarily conforms to those uni
form modes of thinking which are called
laws of thought or rules of logic. It as
sumes that court and jury know how to

from which inferences may be drawn. The
law of evidence does not concern itself
with modes of reasoning or the legitimacy
of inferences—those are matters it leaves
to logic. It concerns itself with the de
termination of the facts from which in

ferences ought not be drawn in judicial
investigations for reasons of public policy

and various considerations of practical
convenience and utility, mostly growing
out of the character of the jury system.
In reasoning out of court there is no limi
tation on the number or character of the
facts from which inferences may be drawn.
In judicial investigations, on the other
hand, there are many facts from which
inferences may not be drawn and the

enumeration of such facts is the chief
function of the law of evidence. In the
determination of such facts the control
ling consideration is the character of the
jury. Our law of evidence owes its exist
ence and form to the jury system. In
those countries where no jury exists there
is no such body of law. Its chief function

is to determine what evidence is inadmis
sible, not what is admissible. It assumes
that everything is admissible which is
logically probative and concerns itself with
excluding certain portions of such logically
relevant matter.

The necessity of shorten

ing trials, the necessity of conﬁning the
minds of the jury to the matters in issue,
the exclusion of matters likely to prejudice
the minds of the jury, and the exclusion

The

of untrustworthy evidence and evidence of
facts which ought not to be made public,
have been the chief considerations in the
formation of the law of evidence. When
a given fact is sought to be introduced in
evidence two questions arise, Does it, either

only difference is in the number of facts

alone or in connection with other facts,

reason and that they will reason about the

cases submitted to them as they would
reason about any matter out of court.
—-45
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determining the relevancy of evidence much depends upon the nature of the
issue in relation to which it is oﬁered and a wide discretion is left to the trial
court in determining whether it is admissible or not.°° In determining whether
evidence is relevant, all the issues must be kept in view, as it may be admissible
It is not desirable to collect here the in

as to one though not as to another.“

numerable cases deciding questions of relevancy. They will be found under
speciﬁc heads.
3230. Issuable facts—All facts put in issue by the pleadings are admissible.
The hearsay rule has no application to such facts."2
3231. Direct evidence as to motive, intent, etc.—Whenever the motive, be

lief, knowledge, intention or understanding of a person is relevant he may test
ify directly thereto,” but one person cannot testify directly as to another per
son’s intention, motive, belief, etc.“

3232. Facts supporting or rcbutting inferences—Facts which support or
rebut an inference suggested by a fact in issue or relevant to the issue are admis
sible."
tend to prove the existence or non-existence
of any of the facts in issue’

Is there any

reason why it should not be submitted to
the jury? The ﬁrst question is answered
by logic; the second by the law of evi
dence. The question of relevancy, then,
is, in strictness, no part of the law of evi
dence. It is fundamentally a question of
logic and only a question of law in the
sense that a judicial determination of a
question of relevancy is followed by the
courts as a precedent. When a new ques
tion of relevancy arises it must necessarily
be settled by logic and not by the law of
evidence. When its relevancy has been de
termined by logic the law of evidence
comes in

to

determine its admissibility.

See Thayer, Ev. 263-276; Wigmore, Ev.
§ 27.

9" Moody v. Peirano, 88 Pac. (()al.) 380.
M Platner v. Platner, 78 N. Y. 95.

Nichols v. Gerlicb, 84-483, 87+1120; State
v. Pierce, 85-101, 88+417.
95 Stephen, Ev. art. 9; Courternier v.
Secombe, 8-299(264) (fact that defendant

claimed and took away a runaway horse
admissible to prove that he was in charge
of the horse at the time of the runaway) _;

Graves v. Moses, 13—335(307) (hiring of
horse and carriage—fact that one defend
ant went on the invitation and as a guest
of the other defendant admissible); Davis
v. Mendenball, 19-149(113) (payment
after a certain date of a sum for services
before that date is evidence of an indebt
edness of that sum at that date); Froh
reich v. Gammon, 28-476, 11+88 (breach

of warranty of harvester—fact that simi
lar harvesters performed good work ad
missible); State v. Spanlding, 34-361, 25+
793 (homicide—evidence explanatory of
possession of weapon admissible); Paul

"'-‘ See Prof. Thayer, 15 Am. L. Rev. 78.

son v. Osborne, 35-90, 27+203 (breach of

9-1 lierkey

warranty of harvester—fact that similar
harvesters performed good work admissi
blc); Macy v. St. P. & D. Ry., 35-200,

v.

Judd,

22-287;

Filley

v.

Register. 4-.'l9l(296); Garrett v. Mann
heimcr, 24-193; Scigneuret v. Fahey, 27
60, 6+-l03; .\Iarks v. Baker, 28-162, 9+678;

Macy v. St. P. 8.: D. Ry., 35-200, 28+249;
State v. Brinkhaus, 34-285, 25+6-12; Gan
ser v. Fircman’s 1". Ins. (‘o., 38-74, 35+

584; Bartlett \'. llawley, 35‘-308, 37+580;
l"0nt.aine v. Bush. 40-141, 4l+~l65; Pfetfer
korn v. Secﬁeld, 66-223, 6S+10T2; Albion
v. Maple Lake. 71-503, 74+282; Harding

v. Cantield, 73 2-H, 75+1112; Com. etc. Co.
v. Dakko. 59-386, 94+108S; State v. Ames,
90-l.‘<3. 96-51510; (lrout v. Stewart, 96+230,
l04+96b': School Dist. v. Lapping, 100
139, ]10+849; lloyt v. Duluth etc. Co.,
103-396. 1151-263; Lindstrom v. Fitzpat
rick, 105-331, 117+-4-11. See Hubachek v.
Ilazzard, 83-437, 86-426; Note, 23 L. R.

A. (N. S.) 367.
94 Bank of Com. v. Seldcn, 1—340(251);
State v. (iarvc_v. 11-15-H95); Lowry v.
Harris. 12 255(l66); Faribault v. Sater,

13~22.";(210); Berkey v. Judd, 22-287;

2.‘4+249 (action for injury to scrvant-—evi
deuce to explain his remaining in the mas
t1-r's service after the accident admissi
ble); Branch v. Dawson, 36-193, 30+545
(conduct of party inconsistent with pres

ent claim); Scgelbaum v. Segelbaum, 39
258, 39+492 (action for divorce for cruelty
—other acts of cruelty); State v. Barrett,
40-65, 41-459
(homicide—evidence ex
plaining possession of pistol); Brown v.

Kohout, 61-113, 63+2-18 (admission against
interest in a lease—fact that declarant
could not read or understand English ad
missible in rebuttal); Lynch v. Kampif,

69-448, 72+-455 (issue whether defendant
accepted a wcll—fact that he sank another
wcll admissible); Hall v. Austin, 73-134,
75+]l21 (evidence to account for absence

of witness admissible to rebut unfavorable
inference from his absence); Moratzky v.
\\'i|-th. 74-146, T6‘-1032 (malpractice—to
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3233. Explanatory and introductory facts—Facts necessary to be known
to explain or introduce a fact in issue or relevant to the issue are admissible.”
3234. Circumstantial evidence—It is not essential that the issuable facts
should be proved by direct evidence. In all cases, civil or criminal, the issuable
facts may be proved by circumstantial evidence.M
3235. Evidence of evidentiary facts must be direct-—Evidence of eviden
tiary facts must be direct. The validity of inferences depends primarily upon
the certainty of the facts from which the inferences are drawn. For this rea
son it is a well-established and important rule of evidence that you cannot prove
the facts in issue by drawing inferences respecting such facts from facts which
are themselves nothing but inferences from still other facts. In short the law
- of evidence does not permit the drawing of inferences from inferences. For
this reason legal presumptions cannot be taken as facts from which to infer the
existence or non-existence of the facts in issue not otherwise proved.98
3236. Motive--When there is a question whether an act was done by a per
son any fact which supplies a motive for such an act is admissible.”

This rule

ﬁnds its chief application in the criminal law.1
3237. Whole of a conversation or document—Where a portion of a con
versation or document is introduced the adverse party may insist upon the in
troduction of every other part of such conversation or document which tends to
qualify, explain, or rebut the statements ﬁrst introduced.’ A mere denial of a
conversation does not let in the conversation.3
3238. Negative evidence-Evidence may be admissible though it is of a
negative nature.‘

Evidence that the bell of a locomotive was not rung on a

particular occasion may be proved by witnesses who testify that they did not
hear it ring, it appearing that under the circumstances they would naturally
have heard it if it had rung.5
3239. Evidence improperly obtained-Evidence may be admissible though
it was improperly or illegally obtained.‘3
rebut evidence of defendant that before
he was called plaintiff was suffering se
vere pains in her leg and that she made
no complaints as to her leg admissible).
Mundal v. Mpls. etc. Ry., 92-26, 33, 99+
273 (to rebut inference from fact that

plaintitf waived examination before jus
tice); Lindstrom v. Fitzpatrick, 105-331,
117+441 (to rebut inference from com
mencement of a former action); Jeremy

v. Matsch, 106-543, 118+1008 (ejection
from hotel—cvidence of having been in
hotel before without trouble).
9" Stephen, Ev. art. 9; Ganser v. Fire
man’s F. Ins. Co., 38-74, 35+584.

See

Rollins v. Wibye, 40-149, 41+545.
W Lillstrom v. N. P. Ry., 53-464, 55+
624; Pfeiferkorn v. Seeﬁeld, 66-223, 68+
1072;

State v. Ames, 90-183, 191, 96+

330; Prescott v. Johnson, 91-273, 97+891.
98 U. S. v. Ross, 92 U. S. 281; Cole v.
Boardman, 63 N. H. 580; State v. Kelly,
77 Conn. 266; Philbrook v. Smith, 40-100,
41+545. See Rogers v. Clark, 104-198,
215, 116+739.
"9 Stephen, Ev. art. 7; Branch v. Daw

Ry., 34-51, 54, 24+324 (document); Fitz
gerald v. Evans, 49-541, 52+143 (conver
sation); In re Hess, 57-282, 59+-193 (con
versation). See Hathaway v. Brown, 18-414
(373)
(conversation-cross-examination);
Rouse v. Whited, 25 N. Y. 170 (conversa

tion); People v. Beach, 87 N. Y. 508 (con
versation).
3 Philips v. Mo, 91-311, 97+969.
4Babcock v. Cobb, 11-347 (247)

(silence

of record admissible to prove non-exist
ence of executor’s bond); State v. Lee,
22-407 (negative evidence of character);
Gaston v. Merriam, 33-271, 22+614 (fact
that no title in a party appears of record

admissible to prove that he has no title
in fact);

Bingham v. Bernard, 36-114,

30+404 (negative evidence of character);
Backdahl v. Grand Lodge, 46-61, 48+/454
(as to sending notices to members of a
lodge); Halvorson v. N. P. Ry., 104-525,

1161-1134 (testimony of a witness that he
did not see blocks in a certain position).
5Moran v. Eastern Ry., 48-46, 50+930;
Cotton v. Willmar etc. Ry., 99-366, 109+

son, 36-193, s0+545.

835. See Evison v. Chi. etc. Ry., 45-370,
48+6.

1 See § 2467.
2Ctuernsey v. Am. Ins. Co., 17—104(83,
89) (document); Davidson v. St. P. etc.

v. Hoyle. 98-254, 107+1130; State v. Lind
quist, 124+215.

6State v. Strait, 94-384, 102+913; State
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3240. Unfair or misleading evidence—If evidence has direct probative
force it cannot be excluded merely because it is unfair or misleading. It must
be left to be corrected by other evidence and by the intelligent judgment of the
court or jury.1
3241. Immaterial facts—Evidence of immaterial facts may be excluded in
the discretion of the court. It is not enough that facts are logically probative.
To be admissible they must be material. In reasoning out of court there is
never any limitation on the remoteness of the facts from which inferences may
be drawn. On the other hand, in judicial investigations, the range of inferen
tial reasoning is limited. In order that trials may not be unduly prolonged, the
minds of the jury confused by a multiplicity of facts and inferences of doubt
ful validity drawn, the law of evidence requires an obvious and direct connection between the facts from which inferences are drawn, and the facts in issue.

Re

mote inferences are prohibited. A fact is immaterial when it is so remote or
unimportant that the jury could not reasonably or safely draw any inferences
from it respecting the facts in issue. There is of course no general test of ma
teriality and in cases where the evidence is wholly circumstantial objections to
evidence on the ground of materiality are disfavored.8 Where the evidence is
necessarily circumstantial an objection that evidence offered is not material is
not favored.9 This is notably true in actions for fraud.10 Evidence must be
clearly relevant, and not merely slightly so; it must not barely afford a basis for
conjecture. but for real belief; it must not be merely remotely relevant, but
proximately so.11 The law affords no general test for determining whether evi
dence is too slight, conjectural or remote. It is a question which must be left
to the practical judgment of the trial court.12

3242. Character—It is the general rule that evidence of the character of par
ties to a civil action is inadmissible unless such character is directly in issue.13
3243. Customary practice or course of business-When tl1ere is a question
whether a particular act was done the existence of any course of office or busi
ness according to which it would naturally have been done is admissible.“
3244. Facts admissible only on proof of other facts—Evidence which is
material and competent only on proof of other facts may be excluded unless
such other facts are proved or offered to be proved.15
3245. Conversations by telephone—-A conversation by telephone l1as been
held admissible, where the person speaking was sufficiently identiﬁed.m
3246. Experiments not in presence of jury—The admission of evidence of
experiments rests almost wholly in the discretion of the trial court."
7Morrison v. Porter, 35-425, 29+54.

13Hein

v. l-Ioldridge, 78-468, 81+522;

B Thayer, Ev. 516; U. S. v. Ross. 92 U. S.
281; Xenia Bank v. Stewart, 114 U. S.

Schuek v. Hagar, 24-339.

231; Cole v. Boardman, 63 N. H. 580;
State v. Kelly, 77 Conn. 266; Derby v.

etc. Ry., 28 -103, 9+5?-5 (habitual speed of

Cochran

v.

Toher.

14-385(293).

Sec

14 Stephen. Ev. art. 13; Shaber v. St. P.

Gallupy 5-119(85); Thayer v. Barney, 12

trains);

502(-106); Marvin v. Duteher. 26-391, 4+
685; Fenno v. Chapin, 27-519, 81-762;
State v. Sorenson, 32-118. 19+738; Coulter
v. (loulding, 98-68, 107+823; Jungclaus

162, 67+987 (course of business of bank
as to notes); Backdahl v. Grand Lodge,
46-61y 48+454 (sending notices to mem
bers of a lodge); Keigher v. St. Paul, 73

v. G. N. Ry.. 99-515, 108-H118; State v.

21, 75+-T32 (course of dealing between par

First Nat. Bank v. Strait, 65

Alton, 105-410, 117+617 and cases under

ties-payments); Evison v. Chi. etc. Ry.,

§ 7183.

45-370, 48+6 (as to ringing bell of loco
motive).
1-"l7‘ollansbee v. Johnson. 28-311, 94882.
W Deer-ing v. Shumpik, 67-348. 69+lU8S;

0 See Branch v. Dawson, 36-193, 30+545;

State v. Barrett, 40-65, 4l+4»59.
10 See § 3838.
11 Thayer, Ev. 516.

12 'I‘ha_ver. Ev. 517.

Barrett v. l\{agner_ 105-118. ll7+‘.H5.
1T 'l‘hieI \'. Kennerl_v_ 92-142, 84+657;
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3247. Value—-' ‘l1e value of a thing is ordinarily to be proved by evidence of
its market value." A thing may have a market value at a place though it is
not kept constantly in stock there for sale.19 If it has no market value, its
value may be proved by what it cost or what it sold for in a bona ﬁde transac

tion,20 or what the owner has been offered for it by a responsible party,21 or by
what similar property has been sold for,22 or by facts affecting the supply and
demand,23 or by admissions of the owner.“

In an action for breach of war

ranty, the purchase price is prima facie the value of the article as warranted,
in the absence of other evidence.“ Upon an issue as to the value of grain on
a farm it is proper to prove what was the usual market for the grain.28 Market
value may be proved by what dealers in the article sold it for at a given time in
the ordinary course of business.“ Proof that a person refused to purchase
property offered for sale to him at a certain price does not prove that the
property was not of a greater value.28 The value of a person’s services is
not provable by what others in the same employment receive?’0

What land

was assessed for on account of local improvements, has been held inadmissible
to prove the value of the land.80 On an issue as to the market value of land,
the opinion of a geological expert, not published so as to affect public opinion,
that there is valuable stone beneath the surface, is inadmissible."1

Evidence

as to value must be limited to a reasonable time before or after the time in
issue." Cases are cited below involving tl1e admissibility of evidence as to
the value of a mercantile business," of corporate stock,“ of notes,“5 of

vouchers,36 and of an equitable interest in land.87
3248. Value to prove agreed price—Where there is a conﬂict of evidence
as to the agreed price of a thing and there is no written contract, evidence of its
actual value is admissible.38

3249. Identity of persons—Identity of names is prima facie evidence of
identity of persons.39 Circumstantial evidence is admitted freely.“
3250. Cumulative evidence—A trial court has discretionary power to ex
clude cumulative evidence.“ It may limit the number of expert witnesses.42
Beckett v. N. W. etc. Assn., 67-298, 69+
923; State v. Smith, 78-362, 81+17; State

v. Ronk, 91-419, 98+334. See § 3261.
19 Elfelt v. Smith, 1-125(101); Burger
v. N. P. Ry., 22-343, 346; Berg v. Spink,
24-138; Harrow v. St. P. & D. Ry., 43

-'11 Roussain v. Norton, 53-560, 55+747.
32 Stearns v. Johnson, 17-142(116); Goe
hel v. Hough, 26-252, 2+847; Bennett v.
Kniss. 27-49, 6+401; Stinson v. Chi. etc.
Ry., 27-284. 6+784; McLennan v. Mpls.

7], 44+881; Rcdding v. Godwin, 44-355,

etc. Co.. 57-317, 59+628.
33 Goebel v. Hough, 26-252, 2+847.

358, 46+563; Humphreys v. Minn. C. Co.,
94-469, 1034-338. See §§ 3050, 8624.

ton v. Warren, 81-259, 83+1082; Hum

19Coxe v. Anoka etc. Co., 91-50, 97+459.

'-‘" Harrow v. St. P. 8; D. Ry., 43-71, 44+
881; Hnmphreys v. Minn. C. Co., 94-469,
103+338;

Knudtson

v.

Schjelderup,

531, 107+-1134.
21 Finley v. Quirk, 9-194(179).
22 Burger v. N. P. Ry., 22-343.
Banning v. Hall, 70-89, 72+-817.
2-1 Burger v. N. P. Ry., 22-343.

98

34 Doran v. Eaton, 40-35, 41-l-244; Moul
phreys v. Minn. C. Co., 94-469, 103-P338.
35 Stearns v. Johnson, 17-142(116); Mac
Laren v. Cochran, 44-255, 46+408.

BB Drake v. Auerbach, 37-505, 35+367.
87 Rhodes v. Pray, 36-392, 32+86.
38 Kumler

See

'-’* Donlon v. Evans, 40-501, 424-472.

15 Mpls. H. Works v. Bonnallie, 29-373,
13+149.
26 Porter v. Chandler, 27-301, 7+142.
2'1 N. W. F. Co. \'. Mahler, 36-166, 30!
756.
28 Reynolds v. Franklin, 47-145, 49+648.

19 Seurer v. Horst, 31-479, 18+283.
8° Nelson v. West Duluth, 55-497, 57+
149.

v.

Ferguson,

7-442(351);

Schwerin v. De Graﬂ, 21-354; Miller v.
Lamb, 22-43; Smith v. Barringer, 37-94,

33+116;

Saunders v. Gallagher, 53-422,

55+600; Zelch v. Hirt, 59-360, 6l+20.
3" See § 6917.
40 See Pinney v. Russell, 52-443, 541-484;

Kosmerl v. Mueller, 91-196, 97+660.
41 Johnson v. Crookston L. Co., 92-393,
l00+225; 18 Harv. L. Rev. 381. See Ham
ilton v. Hulett, 51-208, 53-+364 (power to
limit cross-examination).
42 Sheldon v. Mpls. etc. Ry., 29-318, 13+
134.
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3251. Modern tendency to admit evidence freely—The modern tendency
is to give as wide a scope as possible to the investigation of facts——to admit evi
dence freely, leaving it to the jury to determine its weight.“ “People were
formerly frightened out of their wits about admitting evidence, lest juries
should go wrong. In modern times we admit the evidence and discuss its
weight.” “ Appellate courts are unwilling to reverse cases because of error ill
the admission of irrelevant evidence unless there is reason to think that practical
injustice has been caused thereby.“ If evidence offered conduces in any rea
sonable degree to establish the probability or improbability of the fact ill contl'o
versy it should go to the jury.“ If evidence has direct probative force it should
not be excluded except for substantial reasons."
SIMILAR AND COLLATERAL FACTS

3.252. Collateral facts—Discretion of trial c0urt—Evidence of collateral
facts is objectionable because it tends to raise collateral issues, to protract the
trial, to confuse the jury, and to take the adverse party by surprise. Whether
such evidence is admissible depends upon the facts of the particular case and
not upon any general, inﬂexible rule. It is admissible if it has a direct, logical
tendency to prove or disprove the facts in issue, and it would not unduly pro
tract the trial and confuse the jury. This is not a question of law, but a ques
tion of sound, practical judgment, to be determined by the trial court with ref
erence to the facts of the particular case. It is a question of where lies the bal
anoe of practical advantage, and should be left to the discretion of the trial court
except where the case is controlled by a settled rule of law.‘8 Whenever there
43 Holmes v. Goldsmith, 147 U. S. 150,
164; Williamson v. U. S., 207 U. S. 425;

46-100, 4s+sos; Rollins v. Wibye, 40-149,

Golden Reward M. Co. v. Buxton M. Co.,

793; Ames v. First Div. etc. Ry., 12-412

97 Fed. 413; Moody v. Peirano, 88 Pac.
(Cal.) 380. In modern times an eﬁort is
made to afford the triers of fact all rea
sonable means of ascertaining the truth,
instead of withholding from them all in
formation possible by the rigid application
of certain rules of exclusion. The ques
tion is not, how little, but how much,
logically competent proof is admissible.
Murray v. Boston etc. Ry., 72 N. H. 32.
The modern tendency is to enlarge rather

than to restrict the ﬁeld of evidence.
Lchmann v. Chapel, 70-496, 73+-102.

H Cockburn, C. J., Reg. v. Birmingham,
1 B. & S. 763.
45 Holmes v. Goldsmith, 147 U. S. 150;
Williamson v. U. S., 207 U. S. 425.

46 Insurance

Co.

v.

Weide,

11

Wall.

(U. S.) 438; Plumb v. Curtis, 66 Conn.

154; Moody v. Peirano, 88 Pac. (Cal.)
380.
41' Morrison v. Porter, 35-425, 29+54.
48 Thayer, Ev. 516; 12 Harv. L. Rev. 78;

17 Cyc. 274; Cochrane v. West Duluth etc.
Co., 64-369. 674206; Glassberg v. Olson,
39-195, 9-H554; Philips v. Mo. 91-311.

97+969; McKenzie v. Banks, 94-496, 103+
497; Schornak v. St. Paul etc. Ins. Co.,
96-299, 104-H087; Dalby v. Lauritzcn, 98
75, 107+826; Slillgerlalld v. Slingerland,

4l+54-5; State v. Spaulding, 34-361, 25+
(295, 303); State v. Hjerpe, 109-270 123+

474; 11 English Ruling Cases 238; l3emis
v. Temple, 162 Mass. 342; Reeve v. Den
nctt, 145 Mass. 23; Leary v. Fitchburg

Ry., 173 Mass. 373; Golden Reward M. Co.
v. Burton M. Co., 97 Fed. 413; Moody v.
Peirano, 88 Pac. (Cal.) 380; Amoskeag
Mfg. Co. v. Heard, 59 N. H. 332; May
hew v. Sullivan M. Co., 76 Me. 100; Moore
v. U. S., 150 U. S. 57.

Whenever a line of

inquiry will give rise to collateral issues
of such number or diﬂiculty that they will
be likely to confuse and distract the jury,
and unnecessarily protract the trial, it
should not be permitted. But the mere
fact that a collateral issue may be raised
is not of itself enough to justify the ex
clusion of evidence which bears upon the
issues on trial. Most circumstantial evi
deuce introduces collateral issues, and or

dinarily it is a practical question, depend
ing upon its relation to the other facts and
circumstances

in

the

case,

whether

it

should be received. It may be remote
from the real issue, or closely connected
with it. and in many cases its competency
depends upon the decision of questions of
fact aﬁ‘ect.ing the practical administration
of justice in the particular case such that
a court of review will refuse to reverse the
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is a conﬂict in the testimony of witnesses relevant to the issue, evidence of col
lateral facts, which has a direct tendency to show that the statements of the wit
nesses on one side of the issue are more reasonable, and therefore more credible.

than those on the opposite side, is admissible. Considerable discretion, how
ever, must be allowed the trial court in applying this general rule, and such evi
dence is to be admitted with caution.‘9 Collateral facts are inadmissible if no
inference could reasonably be drawn from them as to the truth of the facts in
issue.“° They should be excluded when their bearing on the issues would be so
slight or remote that it would be unjust or unreasonable to prolong and compli
cate the trial by the collateral investigation.“1
3253. Similar facts—One fact is not ordinarily admissible to prove another
merely because the two are similar. The fact that a person did a certain act at
one time is not ordinarily admissible to prove that he did a similar act at an
other time.52 So far as civil cases are concerned this rule is but a particular ap
plication of the general rule excluding collateral matters stated above. What
is said there is applicable here.“8 Various applications and limitations of the
rule will be found considered elsewhere.“ When there is a question whether a
person said or did something, the fact that he said or did something of the
same sort on a different occasion may be proved if it shows the existence on the
occasion in question of any intention, knowledge, good or bad faith, malice, or

other state of mind, or of any state of body or bodily feeling, the existence of
which is in issue or relevant to the issue; but such acts or words may not be

proved merely in order to show that the person so acting or speaking was likely
on the occasion in question to act in a similar manner.55
ruling of the presiding judge, but will
treat his ruling as a matter of discretion.
Bemis v. Temple, 162 Mass. 342.
"(llassberg v. Olson, 89-195, 94-+554;
Philips v. Mo, 91-311, 97+969; McKenzie
v. Banks, 94-496, 103+-197; Dalby v. Lau
ritzen, 98-75, 107+826; State v. Callahan,
100-63, 110+342; Peters v. Schultz, 107

29, 119.-385; Minn. etc. Co. v. Chi. etc.
Ry., 108-470, 122+493; State v. Hjerpc,
109-270, 123+-474.
50 Ashton v. Thompson, 32-25, 18+918.
51 Amoskeag Mfg. Co. v. Heard, 59 N. H.
332.
61’ Thayer, Ev. 516; Thayer, Cases on Ev.
(2 ed.) 271, note; McLonghlin v. Nat. M.

V. Bank, 139 N. Y. 523; Durkee v. India
M. Ins. Co., 159 Mass. 515; Payson v.
Everett, 12-216(137) (action to recover
amount paid for a bad bank bill—avidence
that defendant had previously passed a
bad bill and been “taken up” for it in
admissible);

Dorman

v.

Ames,

12-451

(347) (action for overﬂowing land—simi
lar effects of overﬂow in other lands in
admissible); Thayer v. Barney, 12-502
(406) (issue as to proﬁts of a business—
proﬁts of one period inadmissible to prove
proﬁtableness of business at another);
Stearns v. Johnson, 17—142(116) (value
of a thing at one time inadmissible to
prove its value at another time); Plummer
v. Mold, 22-15 (issue as to agreed price
of logs-price same parties had agreed
upon for other logs inadmissible); Roles

When the fact to be

v. Mintzer, 27-31, 6+378 (issue as to
agreed wages—am0unt for which plaintiff
had agreed to work for another inadmissi
ble); Seurer v. Horst, 31-479, 18+283 (is

sue as to value of A’s services—what B
received for his services inadmissible);
Boright v. Springﬁeld etc. Co., 34-352, 25+
796 (issue as to alteration of punctuation
of insurance policy—similar policy inad
missible); Ham v. Wheaton, 61-212, 63+
495 (issue as to nature of contract of em

ployment—terms upon which other men
were employed inadmissible); Vant Hul
v. G. N. Ry., 90-329, 96+789 (personal
injury from defective hammer-condition
of other hammers in shop inadmissible);
Hilary v. Mpls. St. Ry., 104-432, 116+933

(collision between street car and wagon
speed of car for a distance of eight or
ten blocks prior to the collision admissi
ble); Musolf v. Duluth etc. Co., 108-369,
122+499 (injury from defective electric
wires—condition of wires day after acci
dent admissible).
58 See § 3252.

54 See §§ 7051, 7052.
55 Stephen, Ev. art. 11; Payson v. Ever
ett, 12—216(137) (passing other counter
feit bills); Bcrkey v. Judd, 22-287 (an
other act of fraud); Larrabec v. Minn. 'I‘.

(.‘o., 36-141, 30+462 (other libelous publi
cations, See § 5563); Moline v. Franklin,

37-137, 33+323 (another act of fraud);
Fake v. Addicks, 45-37. 47+450 (other
attacks by vicious dog); Rowe v. Ehrmann
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proved is of a continuing nature evidence of its existence within a reasonable
time prior or subsequent to the time in controversy is not obnoxious to the gen
eral rule.“6
3254. Res inter alios acta—'1‘he phrase “res inter alios acta” is sometimes
used to justify the exclusion of evidence.“ As there is no general rule exclud
ing evidence of transaction between others the use of this phrase is misleading."
REAL EVIDENCE

3255. Deﬁnition—Real evidence is evidence addressed directly to the senses
of the court or jury without the intervention of the testimony of witnesses.“0 It
is sometimes called demonstrative evidence.“0
3256. Performance of physical act by party—In an action for personal in
juries the court has the power, in a proper case, and under proper circum
stances, to require the plaintiff to perform a physical act in the presence of the
jury that will show the nature and extent of his injuries. But the propriety of
doing so in a given case rests largely in the discretion of the trial court.“
3257. Exhibition of body—It is common practice to allow a plaintiff in a
personal injury action to exhibit his person to the jury to show the nature of in
juries.“2
3258. Physical objects genera1ly—It is always allowable to submit to the
inspection of the jury and introduce in evidence physical objects connected
with the crime, accident. or other subject-matter of iii\'c.~'tigation.n3

3259. Maps, diagrams, etc.—Plans and diagrams of premises which are the
scene of transactions under investigation, made for the purpose of the trial, may
be referred to by the witnesses to explain and render more easily intelligible
their testimony, and are proper for the consideration of the jury, so far as they
are shown to be correct, not as independent testimony, but in connection with
other evidence, to enable the jury to understand and apply such evidence.‘H
Maps, plans, or designs may be authenticated by any witness who can testify
traut, 92-17, 99+211 (other attacks by
vicious dog).
56 Finley v. Quirk, 9-194(179) (issue as
to whether horse was balky at a particular

30-506, 16+397; Casey v. Sevatson, 30
516, 16+-407; Chapman v. Bigelow, 206

time—fact that he was balky three or four

U. S. 41.
-'-8 Sec 14 Am. L. Rev. 350.
-1911 A. & E. Ency. Law (2 ed.) 536;

days afterwards admissible); In re Pin
ney, 27-280, 6+791 (issue as to testa

morc. Ev. §§ 24, 1150.

mentary capacity); Bennett v. Kniss, 27

Thaycr, Cases on Ev. (2 ed.) 720; Wig
1‘-0 Stewart v. St. P. C. Ry., 78-110, 80+

49, 6+401 (issue as to value of horse);

855.

Russell v. Chambers, 31-54, 16+458 (seduc

"1 Hatfield v. St. P. etc. Ry., 33-130, 22+
176. See Adams v. Thief River Falls, 84

tion—snbsequent conduct in

seeking to

continue illicit relation); Miller v. N. P.

Ry., 36-296, 30+892 (issue as to condition
of cattlcguard on day of the injury—de
feet-ive condition day previous admissi
ble); Osborne v. Carpenter, 37-331, 34+
163 (working of harvester during several
Scnsuns) ; S1-gMl>:|lllil \'. St'L'I‘H){]II]]l, Iii!-258‘

39~-192 (Ill‘il1>l] for ¢|i\'u|-cc for crlu~ltv—
prior acts of cruelty) ; Johnson v. St. Paul,

52-364. 54+735 (injury from decayed side
walk—subsequcnt condition of walk); Mc
Lennun \'. I\lp's. etc. ('o.. 57-I117. -"i9+ii2-8

(issue as to value of wheat—value ten days
prior admissible).
IS‘I Gates v. Thatcher, 11-204(133); Fer
ris \'. l1o\'e'l. Ill 262. 231592; lireen \'.
Moran. 51-525. 5.'l+755; \Vahl v. Walton,

30, 86+767.

“2 llatﬁeld v. St. P. & D. Ry., 33-130, 22+

176; Clay v. Chi. ctc. Ry., 104-1, 115+949.
“3 llatficld v. St. P. & D. Ry., 33-130, 22+
176 (general subject considered); State v.
Lcntz, 45-177, 47+720 (shirt worn by de

fendant at time of alleged murder); State
v. Smith, 56-78, 574325 (signs or notices
to trespasscrs); State v. Minot, 79-118,
81+’/'53 (burglnr’s tools); State v. Olson,
9-"-104. 10-'iiT27 (bottle of tanto).

M State v. Lawlor, 28-216, 9+698 (plans
or diagrams of place of murder); Rippe
v. Chi. etc. Ry., 23-18 (use of plat by wit

ness to point out property); Hall v. Conn.
ctc. Co., 76-401. 79+497 (action to deter
mine adverse claims-—map of the locality).

12’ l '1 I)I"_\'(,.'l'}
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that they are correct representations. It is unnecessary to call the person who
made them."5 They are admitted on the same principle as a photograph.°°
3260. Photographs—Photographs are frequently admitted in evidence as
either secondary or demonstrative evidence, according to the method of their use.
They are admissible as demonstrative evidence whenever it is important that
the locus in quo. or any object, person. or thing. be described to the jury.

In

such cases they serve to explain, or illustrate and apply the testimony, and are
aids to the court or jury in comprehending the questions in dispute, as affected
by the evidence. Before they can be admitted they must be shown by extrinsic
evidence to be faithful representations of the place or subject as it existed at the time involved in the controversy.67

They are admitted on the same princi

ple as a map or dia,eram.“8 They may be authenticated by any person who is
able to testify that they are correct representations.
the photographer.”

It is unnecessary to call

3261. Experiments-—The allowance of experiments in the presence of the
jury is a matterlying almost wholly in the discretion of the trial court.70
3262. Compulsory physical examination of plaintiff—In a civil action for
personal injuries, in which the plaintiff tenders an issue as to his physical con
dition the trial court has a discretionary power, under proper safeguards to
protect the rights of both parties, to order the Plaintiff to submit to a physical
examination of his person in order to ascertain the nature and extent of his in
juries; and if he refuses to submit, his action may be dismissed."1
BEST AND SECONDARY EVIDENCE

3263. The general rule—' ‘he contents of a writing can only be proved by
the writing itself, unless there is a legal excuse for not producing if?"
'1-5 Hall v. Conn. etc. Co., 76-401, 79+497.
“6 Cooper v. St. P. C. Ry., 54-379, 56+42.
0" Stewart v. St. P. C. Ry., 78-110, 80+

855 (action for personal injury—photo
graph of place of accident taken eight
months after accident held properly ex
cluded); State v. Smith, 78-362, 81+17
(murder—photograph of locus in quo ad
mitted); State v. Holden, 42-350, 44+123
(to identify a person) ; Cooper v. St. P. C.
Ry., 54-379, 56+-f2 (action for personal
injury—plaintiﬂ’ unable to attend trial
photograph of certain parts of his body
admitted—-photograph not returned on ap
peal-error not shown); Hall v. Conn. etc.

Co., 76-401, 79+-497 (action to determine
adverse claims—photographs of the local
ity held properly authenticated); Attix v.
Minn. S. Co., 85-142, 88+436 (action for
death by wrongful act—photograph of lo
cus in quo taken seven months after the
accident admitted—objoction insuﬁicient to
raise point that conditions were not the
same as at the time of the accident);

"R Cooper v. St. P. C. Ry., 54-379, 56+42.
69 Hall v. Conn. etc. Co., 76-401, 79+497.
70 Smith v. St. P. C. Ry., 32-1, 18+827;
Adams v. Thief River Falls, 84-30, 86+
767; State v. Gardner, 96-318, 104+971.
See § 3246.

'!1Wanek v. Winona, 78-98, 80+851;
Wittenberg v. Onsgard, 78-342, 81+14
(query whether a plaintiff may be rcouired

to submit to X-rays); Aske v. Duluth etc.
Ry., 83-197, 85+-1011 (query whether order

is admissible in evidence to give credit to
examiner).

72 Lowry v. Harris, 12—255(166) (testi
mony of witness based on a letter not pro
duced);

Cowley v. Davidson, 13-92

(86,

92) (wheat receipts); Steele v. Etheridge,
15-501(413) (contract entered into through
letters); Board of Ed. v. Moore, 17-412
(391) (records of a board of education);
Paine v. Sherwood. ]9—3l5(270)

(a mem

orandum, not an original document, the
absence of the original not being accounted
for); School Dist. v. Thelander, 32-476,

Blom v. Yellowstone P. Assn., 86-237, 90+

2l+554 (revocation of license to teach);

397

Ortt v.

(action for personal injury—photo

graph of machinery admitted); Seeley v.

Grimes, 93-331, 101+1134 (action by real
estate broker for commission—photograph
of premises admitted); Sumner v. North
ﬁeld, 96-107, 104+686 (action for personal
injury).

Mpls.

etc.

Ry.,

36-396,

31+519

(contract for carriage of live stock);
Nichols v. Howe, 43-181, 45+-14 (tele
gram); Dade v. Aetna. Ins. Co., 54-336,

56+-18 (compliance with the conditions of
an insurance policy); Cullman v. Bottcher,
58-381, 59+971

(will);

Hurley

v.

West
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3264. Nature and scope of rule—The broad statement is sometimes found
in the cases tl1at a party must produce the best evidence of which the case is
susceptible.73 This is true only in regard to the contents of writings. The
so-called best evidence rule, at the present time, is merely a name for the rule

which requires the contents of a writing to be proved by the writing itself, if it
is available. It is not a broad, general principle applicable throughout the law
of evidence.H A party is not required to produce the best, in the sense of the
most credible and trustworthy, evidence at his command. He may prove his
case by weak and inconclusive circumstantial evidence, though he may have in
his power clear, direct, and conclusive evidence. He may, for example, prove
marriage by circumstantial evidence, though he may have in his possession the
marriage certiﬁcate or might produce witnesses who were at the ceremony. He
may have two witnesses to the same fact; one, thoroughly untrustworthy, the
other of unimpeaehable probity. No rule of evidence requires him to produce
the latter. A party is compelled to produce the best evidence at his command
only in one class of cases. If he wishes to prove the contents of a writing he
must do so by producing the writing itself.
3265. Real or apparent exceptions—When a writing comes into an action
incidentally or collaterally and is not made the foundation of the rights and
liabilities of the parties its contents may be proved by oral evidence." When
the object sought is to prove the existence of a writing and not its contents the

fact of its existence may be proved without producing the writing." The best
evidence rule has been held not to prevent the use of oral evidence to prove the
existence of a partnership; " the existence of a corporation; 1‘ the ownership of
a boat; 1” the fact that a party was interested in a townsite; 8° the fact of a
survey of logs and its results; '“ the fact of a payment; 8’ the amount of a pay
ment ; B“ the ﬁnancial condition of a decedent; 8‘ the ownership of a horse; '5 the

oﬁicers of a corporation ; “ the fact that a person was holding land as the tenant
of another under a written lease ; “ the acts of a corporation."
3266. Degrees of secondary evidence—In this state it seems that there are
no degrees of secondary evidence. If the original writing cannot be produced
oral evidence is admissible though a copy of the writing is available.89
3267. Relaxation of rule-—Discretion of court—The rule requiring the
best evidence is not inﬂexible, but may, under proper circumstances, be relaxed
St. Paul, 83-401, 864427 (proceedings to
establish highway) ; Jordan v. Nicolin, 84
370, 87+915 (liquor license); Dwyer v.
Whiteman, 92-55, 99+362 (promissory
note).
"Chapman v. Dodd, 10—350(277, 284);
Firkins v. Chi. etc. Ry., 61-31. 33, 63+172.

‘'4 Thayer, Ev. 484; Thayer, Cases on Ev.
(2 ed.) 778; Wigmors, Ev. § 1177, et seq.;
17 Cyc. 471.
15 Cedar Rapids etc. By. v. Raymond, 37204, 33+704; Webring v. Modern Wood
men, 107-25, 119+245. See Barg v. Bons
ﬁeld, 65-355, 68+45; State v. Bourne, 86
432, 90+-1108; 17 Harv. L. Rev. 560.
16 Barg v. Bousﬁeld, 65-355, 68+-45;

Holyoke v. Hadley, 174 Mass. 424.
‘'7 McEvoy v. Bock, 37-402, 344-740; Gates
v. Manny, 14-21(13); Rosenbaum v. How

ard, 69-41, 71+823.
'18 Johnson v. Okerstrom, 70-303, 73+147.
See First Nat. Bank v. Schmitz, 90-45,
95+577.

7" McMahon v. Davidson, 12-357(232);
Fay v. Davidson, 13-523 (491).
80 Cooper v. Breckenridge, 11-341(241).

81 Antill v. Potter, 69-192, 71+935.
82 Barron v. I/icdlotf, 95-474, 104+289.
93 Le May v. Brett, 81-506, 84+339.
84 Phelps v. Winona etc. Ry., 37-485, 35+
273.

85 Cogley v. Cushman, 16-397(354).
80 State v. Bourne, 86-432, 90+110S.
8'' Minn. Deb. Co. v. Johnson, 96-91, 104+
1149. 107+’/'40.

88 Flakne v. Minn. etc. Co., 105-479, 117+

785. See State v. Guertin, 106-248, 119
43.
-‘ﬂ1\{agie

v.

Herman,

50-424,

524-909;

Mpls. Times Co. v. Nimocks, 53-381, 55+
546; State v. Spaulding, 34-361, 254-793;
Smith v. Valentine. 19-452(393). But
see, Winona v. Huff, 11—119(75); Estes
v. Farnham, 11—423(312); Windom v.
Brown, 65-394, 398, 67+1028.
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by the trial court. It is proper to admit secondary evidence where it is not feas
ible to produce primary evidence.9°
3268. Secondary evidence received without objection—A fact may be
proved by secondary evidence admitted without objection.91
3269. Primary evidence not obtainable-It is a general rule that second
ary or less satisfactory evidence is admissible when better evidence is not obtain
able."2 This rule applies even where a party’s inability to produce primary evi
dence is due to his own negligence.“l
3270. Primary evidence out of jurisdiction—It seems that it is suiiicient
to justify secondary evidence of the contents of a writing that it is out of the
state and not in the control or custody of the party.“
3271. Contract partly oral and partly written—The law allows a contract
to rest partly in writing and partly in parol. In such a case so much of the
contract as is in writing must be proved by the writing.°"'
3272. On cross-examination—-It is improper, on cross-examination, to ask
a witness as to the contents of a written instrument not in evidence. If the
party cross-examining desires to show the contents, and cross-examine upon
them, he should, if the instrument is admitted, introduce it, and make it part
of his cross-examination.°°

3273. Primary evidence lost or destroyed—Where a writing is satisfac
torily shown to have been lost or destroyed secondary evidence of its contents is
admissible, in the absence of any showing that the loss or destruction occurred
through the fraud of the party offering the secondary evidence.” This rule
applies to public records as well as to private documents.” A party prima
facie in possession of a document cannot prove its contents without showing its
loss or destruction without his fault.99
3274. Requisite search for lost writing—A party seeking to introduce
secondary evidence of the contents of a missing document must prove that a
diligent and bona ﬁde but unsuccessful search has been made for the document

in the place where it is most likely to be found and that all accessible sources
of information and means of discovery have been exhausted in a reasonable de
gree. Positive and direct evidence of the loss or destruction is not required.
It is sufficient if the evidence would justify a reasonable inference of loss or
"“ Mattson v. Minn. etc. Ry., 98-296, 108+
517.
91 State

v.

Mims,

26-183,

2+494,

683;

who, after being sworn as a witness for
the purpose of taking his deposition, re
fused, upon request, to produce it.

It was

Webb v. O’Donnell, 28-369, 10!-140; Cull
man v. Bottcher, 58-381, 59+971; Goodall

not held, however, that such a foundation
was “necessary.” See Wehring v. Mod

v.

ern Woodmen, 107-25, 119+245.

Norton,

88-1,

92+445;

Lindquist

v.

Dickson, 98-369, 107+958.
92 Coleman v. Retail L. Ins. Assn., 77--31,
79+588 (oral evidence of the amount and

quality of lumber in cars that were
burned); Cooper v. St. P. C. Ry., 54-379,
56+42 (person too sick to be present at
trial—photograph of part of body admis
sible); Mattson v. Minn. etc. Ry., 98-296,
108+517 (oral evidence of marks on wrap
pers of sticks of dynamite).
‘)3 State v. Taunt, 16—109(99).
B4 Kleeberg v. Schrader, 69-136, 72+59.
This case seems to overrule, in part at

least, Wood v. Cullen, 13-394(365).

In

Thomson v. Palmer. 52-174. 53+ll37 it
was held that secondary evidence was ad

missible when the original writing was in
possession of a stranger out of the state,

W Horn v. Hansen, 56-43, 57+315.
MO’Riley v.

Clampet, 53-539, 55%-740;

McDonald v. Campbell, 96-87, 104+760.
See Clark v. Butts, 78-373, 81+11; Wig
more, Ev. § 1263.

M Winona v. Huﬁ, 11—119(75); Estes v.
Farnham, 11-423(312); Brown v. Eaton,
21-409; Molm v. Barton, 27-530, 8+765;
Wilson v. Mpls. etc. Ry., 31-481, 18+291;
Gaston v. Merriam, 33-271, 22+614; Ma
gie v. Herman, 50-424, 52+909; Styer v.

Sprague, 63-414, 65+659; Danvers etc. Co.
v. .Tohnson, 93-323, 101+492.
08 Estes v. Farnham, 11—423(312) ; Smith
v. Valentine, 19—452(393); Hurley v. West
St. Paul, 83-401, 86+427.

09\Vinona v. Huﬂ’, 11-119(75).
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destruction. Whether suﬁicient search has been made depends upon the nature
and importance of the document and all the circumstances of the case. Where
the circumstances suggest fraud an exhaustive search may properly be re
quired.1 Whether sutiicient search has been shown is a question for the deter
mination of the trial court and its action will not be reversed on appeal except
for a clear abuse of discretion.2 In reviewing the question the supreme court
will consider all the evidence and not limit itself to the evidence introduced
prior to the admission of the secondary evidence.3 Very much less diligence is
required where the document belongs to the adverse party than where it be
longs to the party seeking to introduce secondary evidence.‘

3275. Proof of existence of missing document—A party seeking to intro
duce secondary evidence of the contents of a document claimed to be lost or de
stroyed must prove its former existence. The degree of proof required depends
upon the facts of the particular case, but ordinarily slight proof is sutiieient.5
When the former existence of a deed claimed to be lost is denied proof of its
former existence must be clear and strong and it must be shown that it was
properly executed.“
3276. Title to rea1ty—Whcn the title to realty is directly in issue it is ordi
narily not permissible to prove it by oral evidence. but the muniments of title
must be produced.’
3277. Public records-—Rec0rds of public ottieers are the best evidence of
their contents and secondary evidence thereof is admissible only upon proper
showing that the originals cannot be produced. This rule applies as well to
ancient otlicial records as to those of recent date.8 Provision is made by statute
for the proof of public records by certiﬁed copy.9
3278. Telegrams—When one commences a correspondence with another by
telegraph he makes the telegraph company his agent for the transmission and
delivery of his communication and the transcribed message actually delivered
is primary evidence, and, if lost or destroyed, its contents may be proved by
parol.‘° But telegrams are inadmissible until it is proved, by other evidence
than the transcribed message, that they were sent by the persons whose names
are signed to them.11

3279. Duplicate originals-—Letterpress and carbon copies—Where a
writing is executed in duplicate or multiplicate each copy is primary evidence.12
1 Phoenix Ins. Co. v. Taylor, 5-492 (393);

v.

Bracy,

65-100, 67+843;

Windom

v.

Guerin v. Hunt, 6—375(260); Thayer v.
Barney, 12—502(406); Board of Ed. v.

Brown, 65-394, 67+1028: Hurley v. West
Ht. Paul, 83-401, 86+427.
In Board of

Moore, 17-412(391); Groﬂ’ v. Ramsey, 19
-44(24); Gaston v. Merriam, 33-271, 22+
614; State v. Spaulding, 34-361, 25t793;
Nelson v. Central L. Co., 35-408, 29+121;
Baker v. Thompson, 36-314, 31+51; Stock

oral evidence cannot be substituted for any
writing, the existence of which is disputed,
and which is material to the issue.
GW'akcﬁel¢l v. Da_v, 41-344, 43+71. Sec

ing v. St. Paul T. Co., 39-410, 404-365;
Filebeck v. Bean, 45-307, 47+969; Slocum
v. Bracy, 65-100, 67+843; \Vindom v.

Towle v. Shcrer, 70-312, 73+-180.
T Moe v. Chesrown. 54-118, 55+-832. See
(‘oopcr v. Breckenridge, 11-341(241).

Brown, 65 304, 67+1028; Hargreaves v.
Reese, 66-434.

694223;

Hurley v.

West

St. Paul, S3-401, 86%-427; State v. Salver
son, 87-40, 91+1; Wehring v. Modern
Woodmen, 107-25, 119+245.
2 Phoenix Ins. Co. v. Taylor, 5-492(393);
Molm v. Barton, 27-530, St’/65; State v.

Salverson, 87-40, 91+1; \Vehring v. Mod
ern Woodmen, 107-25, 119+245. Sec Wig
more, Ev. § 1194.

8Groff v. Ramsey, 19—44(24, 39).
4Desnoyer v. McDonald, 4-515(402).
-'1Groff v. Ramsey, 19-44(24); Stocking
v. St. Paul T. Co., 39-410, 40+365; Slocum

Ed. v. Moore, 17-412(391) it is said that

‘>‘llurlc_v v. ‘Vest St. Paul, 83-401, 86+

427; School Dist. v. Thelander, 32-476,
21+554.
9 See § 3349.
1" Wilson v. Mpls. etc. Ry., 31-481, 18+
‘J91; Magic v. Herman, 50-424, 52+909.
See l\'ichols v. Howe, 43-181, 45+-I4.

l1Burt v. Winona etc. Ry., 31-472, 18+
285; Adams v. Mille Lacs L. Co., 32-216,
l9+735.
12 Anderson v. Johnson, 74-171, 77+26;
International H. Co. v. Elfstrom, 101-263,
1124-252.
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'1‘he different numbers or impressions of a writing produced by placing carbon
paper between sheets of paper and writing upon the exposed surface are dupli
cate originals, and either may be introduced in evidence without accounting
for the non-production of the other. But letterpress copies are not primary
evidence.13
3280. Photographs—Photographs are sometimes used as secondary evi
dence.H
3281. Rules of railway company-Where it does not appear that the rules
of a railway company are written or printed they may be proved by parol.“
3282. Copies as secondary evidence—Authentication—A copy of a docu
ment cannot be admitted as secondary evidence without being properly authen
ticated." Ordinarily it must be shown to have been compared with the orig
inal.17 A letterpress copy, the handwriting of which is veriﬁed as his by the
person who wrote the paper copied, is suﬁiciently authenticated.“
3283. Admissions of contents of writings—It seems to be an open question

in this state whether the contents of a writing can be proved by the admissions
of a party in disregard of the best evidence rule.19
3284. Notice to produce-—As a general rule a party cannot give secondary
evidence of the contents of a document in the possession or control of the ad
verse party without ﬁrst giving him due notice to produce it at the trial.20
The sufficiency of a notice is a question for the determination of the trial court
and its action will not be reversed on appeal except for a clear abuse of discre
tion.21 An admission by the adverse party of the loss of a document will ren
der a notice to produce unnecessary, but a denial that a document ever existed
will not.22 When the fact of the service of a notice is admitted by the adverse
party it is unnecessary to produce the notice on the trial?’3 A notice to pro
duce may be submitted to the court, but it cannot be introduced in evidence
for the consideration of the jury.“ Upon the trial of an action to recover for
a loss by ﬁre under an insurance policy, notice at the trial to the defendant’s
attorneys to produce proofs of loss, sent by plaintiff to the company in a dis
tant state, it not appearing that they were within reach of its attorneys at that
time, is insuﬁ-icient to lay the foundation for secondary evidence.“
3285. Refusal to produce primary evidence on notice-—Eﬁ'ect—Where a
party to an action refuses, after due notice, to produce a writing in his posses
sion, which is required to be used as evidence by the adverse party upon the
trial and secondary evidence tending to establish the contents thereof is intro
duced by the latter, every reasonable intendment and presumption will be
against the party who withholds the writing which might deﬁnitely establish
13 International H. Co. v. Elfstrom, 101
263, 1124252. See 19 Harv. L. Rev. 123.
14 Cooper v. St. P. C. Ry., 54-379, 56+
42; Stewart v. St. P. C. Ry., 78-110, 80+

18 Smith v. Moorhead Mfg. Co., 23-141.
10 Minn. Deb. Co. v. Johnson, 96-91, 104+
1149, 107+740. But see, Horton v. Chad
bourn, 31-322, 17+865.

855.

20 Desnoyer v. McDonald, 4-515(402);
Wood v. Cullen, 13-394(365); Board of

15 Sobieski v. St. P. & D. Ry., 41-169,
42+863.
.
1" Estes v. Farnham, 11-423(312)

(copy

of pleading in another action—requisite
authentication); Groﬁ v. Ramsey, 19-44
(24) (copy of letter); Mpls. Times Co. v.

Nimocks, 53-381, 55+546 (copy of notice
to stockholders). See Lindahl v. Supreme
Court I. O. F., 100-87, 98, 110+358 (copy
of copy published in newspaper).
1" In

re

Gazett,

35-532.

29+347.

See

Mpls. Times Co. v. Nimocks, 53-381, 55;
546.

Ed. v. Moore, 17-412 (391, 402); Smith v.
Moorhead Mfg. Co., 23-141; Dade v.
Aetna Ins. Co., 54-336, 56+48.
21 Winona v. Huﬁ, 11—119(75); Mc
Namara v. Pengilly, 64-543, 67+661.

22 Clary v. O’Shea, 72405, 75+115.
23 Rosemond v. N. W. etc. Co., 62-374.
64+925.
24 McNamara v. Pengilly, 64-543, 67
661.
2-5 Dade v. Aetna Ins. Co., 54-336, 56+4S.
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the matter in controversy. The party withholding the writing will not after
wards be permitted to introduce it as evidence in his own behalf on his side of
the case.“ Where it appears with reasonable certainty that a written instru
ment was delivered to the assignee therein, who is a party to the action on trial.
it is for him to account for or produce it upon due notice; and, if he does not,

the adverse party may introduce parol evidence of its contents.27 Secondary
evidence is admissible if the primary evidence is in the possession of the adverse
party and he refuses or neglects to produce it on due notice."
HEARSAY

3286. General ru1c—As a general rule 2” evidence of statements, oral or
written, made by a person not a Witness, is inadmissible to prove the facts
stated.80 The chief objections to hearsay evidence are the want of the sanction
of an oath and of an opportunity for cross-examination.~‘‘1
2'1 McGuiness v. School Dist., 39-499, 41+
103; First Nat. Bank v. St. Anthony etc.
Co., 103-82, 114+265.
'-‘T Lovejoy v. Howe, 5-3-5353, 5T+57;
Hobe v. Swift, 58-84, 59+831.
28 First Nat. Bank v. St. Anthony etc.
Co., 103-82, 114-+265.
29 See, for history and basis of rule,
Thayer, Ev. 498-501, 518-528; Wigmore,
Ev. § 1360.
80 Payson v. Everett, 12-216(137) (bank
note detectors—medical books); Faribault
v. Sater, 13-223(210) (issue as to fraud
in sale of mil1—statements of third party
as to amount mill would grind); State v.
Shettleworth, 18-208(191) (rape—admis
sions of prosecutrix); Chute v. State, 19
271(230) (indictment for maintaining a
nuisance-resolution of city council of
which defendant was a member, declaring
the building a nuisance); Marvin v.
Dutcher, 26-391, 4+685 (statements in a
casual conversation as to the interest of
another in a hotel); Keller v. Sioux City
etc. Ry., 27-178, 6+-486

(a narrative ac

csunt of a railway accident); Opsahl v.
Judd, 30-126, 14+575 (action for death
by wrongful act—statement of employee
of defendant that “that rope had nearly
drowned two or three other men before”);

Conlan v. Grace, 36-276, 30+880 (state
ment in relation to the signing of a deed) ;

Griﬂin v. Bristle, 39-456, 40+523 (state
ments of plaintiﬂ’ to third party as to mat
ter in controversy); Heartz v. Klink
hammer, 39-488, 40+826 (receipt); Red
ding v. Godwin, 44-355, 46+-563

(resolu

tions adopted at a corporate meeting);
State

v.

Lentz,

45-177,

47+720

(state

ments of a member of decedent ’s family
expressing the opinion that he committed

balance collected-—letters to agency from
its correspondents); Bedding v. Wright,
49-322, 51+1056 (statenfents as to em
barrassed condition of corporation); Gran
ning v. Swenson, 49-381, 52+30 (schedule
of property); King v. Pillsbury, 50-48,
52+131 (recital in a power of attorney);
Houlton v. Manteuﬂel, 51-185, 531-541
(statement of child ’s age in certiﬁcate of
baptisni); Little v. Cook, 55-265, 56+-750
(statement that A held the title to prop
erty for the beneﬁt of B); Hahn v. Pen
ney, 60-487, 62+1129 (statements of a
third party as to delivery of a note to a
bank); Wyatt v. Quinby, 65-537, 68+109
(statement in allidavit of costs and dis

bursements in foreclosure proceedings);
State v. Shevlin, 66-217, 68+973 (plat of
land with statement of amount, quantity
and value of timber on the land); Paget
v. Electrical E. & S. Co., 67-31, 69-+475

(issue as to execution and acceptance of a
lease—statements of third party as to such
execution and acceptance); Williams v. G.
N. Ry., 68-55, 70+860 (statement of pa
tient to his physician that he has lost his
sexual powers); State v. Spencer, 73-101,
75+893 (statements of a woman that the
defendant was the father of her bastard
child); Church v. Church C. Co., 75-85,
77+548 (action for wages—conversation of
plaintiff with his wife as to the amount of
wages he was to receive) ; Hanson v. Swen
son, 78-18, 80+833 (statements of widow

of decedent as to disposition of estate by
administrator); Bathke v. Krassin, 82
226, 84+796 (action for alienation of
wife ’s afEection—statements of wife as to
her reasons for leaving her husband);
Hagerty v. Evans, 87-435, 92+399 (master

the rules of a railway company); Gardner

and servant-action for injury to servant
—letter of plaintiff’s attorney to defend
ant stating attorney’s version of acci
dent); Lloyd v. Simone, 90-237, 95+903

v. Minea, 47-295, 501-199 (conversion
statements of defendant to witness day

tions with third parties-entries in grant

after taking); Peck v. Snow, 47-398, 50+

or ’s and grantce’s reception books kept in

470 (action against collection agency for

the register of deeds’ oﬂice); Price v.

suicide); James v. N. P. Ry., 46-168, 48+
783 (what an engineer tohl :1 \\‘lh‘1‘<\‘ .-as to

(action to establish lost deed—conversa
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3287. Scope of rule-It is to be observed that the rule against hearsay ap
plies only to such statements as are sought to be introduced to prove the facts
stated. The hearsay rule does not apply where the fact that a person not a
witness has made a statement is relevant, and the statement is introduced

merely to prove the fact of its being made, and not to prove the facts stated.
And of course if the fact that a person not a witness made a statement is in is
sue the statement is admissible. All facts in issue are admissible regardless of
rules of evidence."
3288. Received without objection—Hearsay evidence has probative force
when received without objection.“
3289. Statements of an interpreter—When two persons, not speaking a
common language, voluntarily agree on a third to interpret between them, the
latter is to be regarded as the agent of each to translate and communicate what
he says to the other, and such communication by the interpreter is not hearsay,
and the party to whom it is made may testify to it.“
3290. Striking out-—Where testimony is given on direct examination, as
though upon personal knowledge, and the cross-examination shows that it was
upon hearsay, it should be stricken out on motion.85
3291. Exceptions—Most of the rules of evidence are classiﬁed as exceptions
to the hearsay rule.

It is to be observed, however, that some of the so-called

exceptions antedate the hearsay rule and were developed independently. A
true analysis would probably restate the law so as to make what we call the hear
say rule the exception, and make our main rule this, namely,- that whatsoever
is relevant is admissible.“ The modern tendency is to enlarge the admissibil
ity of hearsay.37
VARIOUS EXCEPTIONS TO HEARSAY RULE

3292. Statements of pain or suﬁ'ering—Whenever a person’s bodily feel
ings are relevant his statements, expressive of existing pain or suffering, are ad

missible, and may be proved by any person in whose presence they were uttered.
But statements which are mere narratives of past pain, suffering, or symptoms
are not admissible.as A distinction is made in this state between descriptive
statements of existing pain or suffering and those exclamations or complaints
Standard etc. Co., 90-264, 95%-1118 (regis
ter of patients kept at a hospital—stato
ments as to nature of disease); Met. Mu
sic Co. v. Shirley, 98-292, 108+271 (aili
davit forming a part of a. mortgage and
stating that aﬂiant is the owner of the
property covered by the mortgage) ; Harms

v. Proehl, 104-303, 116+587 (record of a
church trial).

31Mpls. Mill Co. v. Mpls. etc. Ry., 51
304, 315, 53+639.
32 Elliott, Ev. § 322; 16 Cyc. 1146; Prof.
Thayer, 15 Am. L. Rev. 79; Brown v.
Grant, 39-404, 40+268 (statements admis
sible to charge person to whom they were
made with notice or knowledge); Peet v.

Sherwood, 47-347, 50+241, 929 (letter ac
cepting application for a loan); Mer
chants Nat. Bank v. Stanton, 62-204, 64+
390 (statements admissible to show knowl
edge and the relation of parties); Fredin
v. Richards, 66-46, 68+-102 (conversations

and correspondence admissible to show re

lation between parties); Riggs v. Thorpe,
67-217, 69+891 (statements admissible to
charge person to whom they they were

made with notice or knowledge); First
Nat. Bank v. St. Anthony etc. Co., 103
82. 114+265 (instructions to an agent ad
missible to prove the agency).
31* Met. Music Co. v. Shirley, 98-292, 108+
271; Crozier v. Mpls. St. Ry., 106-77, 118+
256; Schlemmer v. Buffalo etc. Ry., 205
U. S. 1.
84 Miller v. Lathrop, 50-91, 52+274.
85 Wilford v. Farnham, 44-159, 46+295.
30 Thayer, Ev. 519, 522.
81 Fourth Nat. Bank v. Albaugh, 188 U.
S. 734. See Lehmann v. Chapel, 70-496,
499, 73+402; Swedish etc. Bank v. Chi. ctc.
Ry., 96-436, 105+69.
88 Williams v. G. N. Ry., 68-55, 70+860;
Firkins v. Chi. etc. Ry., 61-31, 63+172;

Holly v. Bennett, 46-386, 49+-189; White
v. Standard etc. Co., 100-541, 110+1134;
N. P. Ry. v. Urlin, 158 U. S. 271.
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which are the spontaneous manifestations of distress, and it is held ‘that the
former are only admissible when made to a medical attendant for the purpose
of medical treatment." This distinction has been very justly characterized
as “utterly pedantic and impracticable.” ‘° A physician may give an opinion
of the condition of a person after an examination of him and may, in connec
tion with such opinion, testify as to statements made to him by such person in
regard to his present condition, suffering, or symptoms, though such statements

are called out by the physician in the examination,“ but he cannot testify as to
statements of past conditions, suffering or symptoms.‘2 Statements of pain
and suffering are commonly treated as admissible under the res gcstae rule,"
but it seems better to treat them as an independent exception to the hearsay
rule.
3293. Statements of intention or purp0se—Whcn it is a question whether
a person did a certain thing, or with what purpose he did it, his statements,
made about the time in question, in a natural manner. and without circum
stances of suspicion, indicating his then existing -intention or purpose, are ad
missible.“

And in general, whenever a person’s intention is relevant, his state

ments about the time in question, indicating his intention, are admissible.“

A statement indicative of intention may be too remote in point of time to be
admissible.“
3294. Statements of friendship, hatred, etc.—-When a person’s feelings
toward another are relevant his statements indicative of such feelings are ad
missible.“
3295. Family history—Proof by acquaintance-—A witness whose knowl
edge of the subject is derived from an intimate acquaintance with a family may
testify as to such facts of family history as marriage, kinship, name, and
death‘8

3296. Age—Date of birth—A person’s age or date of birth may be testified
to by himself, or by members of his family, though they know the fact only by
hearsay based on family tradition.“’ Declarations and admissions of a person,
since deceased, made ante litem motam, respecting the date of his birth, are
39 Williams v. G. N. Ry., 68-55, 70+860.
4° Wigmore, Ev. § 1719.
41 Jones v. Chi. etc. Ry., 43-279, 45+4-14;
Johnson v. N. P. Ry., 47-430, 50+473;

98-248, 108+808 (statement of prospective
bankrupt of intention to take care of a cred

itor). See Wigmore, Ev. § 1725, et seq.;
7 Harv. L. Rev. 117; State v. Kelly, 77

Brusch v. St. P. C. Ry., 52-512, 55+57;

Conn. 266; Nordan v. State, 143 Ala. 13;

Cooper v. St. P. C. Ry., 54-379, 56+42;
Firkins v. Chi. etc. Ry., 61-31, 63+172;
Miller v. St. P. C. Ry., 62-216, 64+554;
Weber v. St. P. C. Ry., 67-155, 69+716;
Williams v. G. N. Ry., 68-55, 70+860; Ed
lund v. St. P. C. Ry., 7&434, 81+2l4.
42 Williams v. G. N. Ry., 68-55, 70+860;

Clemens v. Royal Neighbors (N. D.), 103+
402; People v. Barker, 144 Cal. 705.
45 King v. McCarthy, 54-190, 55+960
(statements as to domicil); Hill v. Win
ston, 73-80, 75+1030 (id.); Downer v. St.
P. etc. Ry., 23-271 (statements as to dedi
cation
of land);
Boye v. Albert Lea,
93
121, l00+642
(id.).
v

Johnson v. N. P. Ry., 47-430, 50+473.
*3 Fir-kins v. Chi. etc. Ry., 61-31, 634-172.
-H State v. Hayward, 62-474, 497, 65463
(murder-statement of dcccdent that she
had an engagement with the accused for

"Chapman v. Dodd, 10-350(277) (ma
licious prosecution—statements indicating
nmlice); Bartlett v. Hawley, 38-308, 37+

the evening of the murder); Hale v. Life
I.
1. Co., 65 548, 68+l82 (statement of

580; Skeﬁington v. Eylward, 97-244, 105+
638 (ill); l.oek\vnml v. l.ock\voo'l_ 67-476,

intention to commit suicide); Mathews v.
G. N. Ry., 81-363, S4+101 (statements in

dicating

purpose

of

boarding

train);

State v. Ilcnn, 39-476, 40+572 (threats to
commit crime); Woodcock v. Johnson, 36

217, 30l894 (statements indicating inten
[ion to execute a will) ; Pearsall v. 'I‘abour.

4“ State v. Kelly, 77 Conn. 266.

7(H7S4 (action for alienation of husband ’s
atl"ecthms—st:1tcmvnt of lmsh:1nrl that he
had decided to leave his wife).

4-'1 lloyt v. I/ightbody, 98-189, 108+843;
liuckdal1l v. (1-r:u|d Lodge, 46-61, 48+4-54.
H'1lonlton v. .\l:1ntcnl't'el, 51-185. 534-541;
'l‘;|ylor v. Grand lAlll;I(‘, 101-72, 111+-919.
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admissible in evidence against his beneﬁciary in an action to recover upon a
mutual beneﬁt certiﬁcate issued to him in his lifetime, in which action the de

fence interposed is that a false date of birth was given in the application for
membership, the basis for the insurance.M A statement as to a child’s age in
the certiﬁcate or registry of his baptism is, alone, no proof of the date of his
birth."1
3297. Statements of decedents as to pedigree—A statement, oral or writ
ten, made by a person since deceased and who was a relative of the family in
regard to which it was made, relating to matters of pedigree, including descent
and relationship, births, marriages, and deaths, and the times when such events

occurred, is admissible between third parties, when relevant.“2 This rule is
classiﬁed as an exception to the hearsay rule, but it is worthy of note that it is
older than the hearsay rule.53 The statement must have been made ante litem
motam.“
3298. Statements of deccdents against interest-—A statement, oral or
written, made by a person since deceased is admissible between third parties.
when relevant, if it appears that he had personal knowledge of the fact stated,
that he had no apparent motive to misrepresent the fact, and it was against
his pecuniary or proprietary interest.“ Such statements are admissible though
made post litem motam.“ The rule owes its adoption to the desire of courts
to prevent a failure of justice where perhaps the facts could not otherwise be
shown. It rests upon the improbability of falsehood in the statement, it being
considered that the regard which men have for their own interest will be suﬂ‘i
eient security for the truthfulness of such statements.In While this rule is
classiﬁed as an exception to the hearsay rule it is vvorthy of note that it is older
than the hearsay rule, at least as regards written statements.”
3299. Reputation—Beputation in the community has been held admissible
to prove solvency and insolvency; 5“ the character of a house of prostitution; °°
boundaries; ‘“ and the fact that a man was unmarried.62

It has been held in

admissible to prove the quality of slate taken from a quarry; °“' the residence
of a pauper; 6‘ and the fact of agency.“ It has been said that reputation is
not mere hearsay," but the prevailing practice is to treat it as hearsay and ad
mit it only in excepted cases.67
50 Taylor v. Grand Lodge, 101-72, 111+
919.
-'*1 lloulton v. Manteuﬁel, 51-185, 53+541.
52- Dawson v. Mayall, 45-408, 48+12;
Houlton v. Manteuffel, 51-185, 53+541;
Taylor v. Grand Lodge, 101-72, 11l+919.

gence); 1 Elliott. liv. § 434; 2 Wigmore,
Ev. § 1455.

M Halvorsen v. Moon, 87-18, 91+28.
57 Baker v. Taylor, 54-71, 55+823.
-‘$8 Thayer, Ev. 521.
59 Nininger v. Knox, 8-140(110);

Burr

Sec Wigmore. Ev. § 1480; 1 Elliott, Ev. 360.
-'-B Thayer, Ev. 520.

v. Willson, 22-206; West v. St. Paul Nat.
Bank, 54-466, 56+54; Hahn v. Penney, 60

-H Halvorsen v. Moon, 87-18, 91+28; Tay

487, 62+1129; Birum v. Johnson, 87-362,

lor v. Grand Lodge, 101-72, 111+919.
55 Halvorsen v. Moon, 87-18, 91+28 (state
ment that the declarant was the cause of
a fire); Hosford v. Rowe, 41-245, 421-1018
(statement by husband that an antenuptial
contract had been annulled); Zimmerman

92+1 (ﬁnancial standing). To prove no
tice or want of notice of insolvency, or
cause, or want of cause, to believe party
insolvent, Hahn v. Penney, 62-116, 63+843.
"0 State v. Smith, 29-193, 12+524; State

v. Bloom. 43-163, -t5+l0 (statcnu-nt as to

dan, 65-505, 68-+103.
til Thoen v. Roche, 57-135, 58+686.
"2 Holcomb v. Independent School Dist.,
67-321, 69+1067.

receipt of interest and the receipt of a note
in payment); Baker v. Taylor, 54-71, 55+
823 (statement of the purchaser of a mare

v. Bresland, 59-281, 6l+450; Egan v. Gor

that the seller reserved an unborn colt);

"3 Chalmers v. Whittemorc. 22-305.

Dixon v. Union Ironworks, 90-492, 97+
375 (statements of an employee as to the
cause of his death tending to exculpate
his employer from a charge of negli

64 Albion v. Maple Lake, 71-503, 74+282.

-46

“5 Graves v. Horton, 38-66, 35+568.

66 State v. Bresland, 59-281. 61+450.
“7 See Wigmore. Ev. § 1580; 16 Cyc. 1209.
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3300. General rule—Whenever any act, transaction, or occurrence may be

proved, statements accompanying or forming a part thereof are admissible, if
they tend to explain or characterize it.” This is an exception to the hearsay
rule.“ The modern tendency is to extend it." It is commonly called the res
gestae rule. The term res gestae, however, is often used to denote all the cir
eumstanccs of an occurrence.11 The singular form “res gesta” is in good
usage in this connection,” but the plural form is the original."
3301. Time of statement—The statement must be contemporaneous with
the act or transaction of which it is a part. It is suﬁicient if it is substantially
contemporaneous-if it was made so soon after the act or transaction that it
may fairly be regarded as a part or incident thereof.“ Whether a statement
constitutes a part of an act or transaction depends upon the facts of the par
" Stephen. Ev. arts. 3, 8; Prof. Thayer,

sonal injury—fall of skip in mining shaft

14 Am. L. Rev. 817; 15 Id. 1 (these arti
cles are republished in Thayer, Legal Es
says); 19 L. R. A. 733; 3 Columbia L.

—-statement of engineer, twenty or twenty
ﬁve minutes after accident and within

Rev. 351; 19 Law Quarterly Rev. 435;
Waldcle v. N. Y. etc. Ry., 95 N. Y. 274;

Murray v. Boston etc. Ry., 72 N. H. 32;
Vicksburg etc. Ry. v. O’Brien, 119 U. S.
99;

Phoenix

v.

Gardner,

13—430(396)

(transmission of deed of grantor to gran
tee—accompanying letter explaining pur
pose of deed admissible); Madigan v. De
Graft, 17-52(34) (memoranda used by
parties in settling an account); State v.
.\{ims, 26-183, 2+494 (settlement between
county auditor and county treasurer—pa

pers used in settlement admissible);
O’Connor v. Chi. etc. Ry., 27-166, 6+-481
(railway accident—statements of engineer

to conductor made shortly after accident
in relation to its circumstances); State v.

lloran, 32-394, 20+905 (highway robbery
-—statements of person robbed made short
ly after the robbery to policemen describ
ing the robbers); Jones v. Rigby, 41-530,
-l3+390 (statements made when surrender
ing property); State v. Hayward, 62-474,

65+63 (homicide—statement of decedent
a few hours before homicide that she had
an engagement with the accused for the
evening); State v. Williams, 96-351, 105+
265 (homicide—-statement that the accused
shot the declarant and another who died);
O’Brien v. N. W. etc. Co., 82-136, 841-735
(statements made in connection with the
mmmgciiient of a dam); Shelley v. Lash,
14-498(373) (statements of person mak

ing :1 payment as to the account on which

five minutes after injured men were
brought to surface, as to the cause of the
accident); State v. Alton, 105-410, 117+
617 (rape—statements made by the woman

about half an hour after the assault as to
identity of assailant held admissib1e—
other statements made by her about an
hour after the assault held inadmissible).

When a fact is offered in evidence the
whole transaction. if it consists of many

particulars, may and ought to be proved.
Every additional circumstance proved may
vary the effect of the evidence—may neu
tralize it or give it point. What is then
said by the parties, and what is said by
others to them, relative to the subject of
the transaction, is a part of the transaction
itself. It is admissible on the same prin
ciple that every other part of it is, that
the whole matter may be seen by the jury.
Wiggin v. Plumer, 31 N. H. 251, 267.
as Firkins v. Chi. etc. Ry., 61-31, 33, 63+

lT2; Waldele v. N. Y. C. etc. Ry., 95 N. Y.
274; 15 Am. Law Rev. 76; Wigmore, Ev.
§ 1745 et seq.
T°Lehmann v. Chapel, 70-496, 73+402;
Jack v. Life Assn., 113 Fed. 49; Murray

\'. Boston etc. Ry., 72 N. H. 32.
71 See State v. Dumpbey, 4—438(340);
ﬁpsahl v. Judd, 30-126, 14%-575; Albitz
v. Mpls. etc. Ry., 40-476, 42+394; State
v. Minot, 79-118, 81+753; Hjelm v. West
crn G. C‘. Co., 98-222, 108+803.

72 See O’Connell v. Cox. 179 Mass. 250.
'13 21 Harv. L. Rev. 158.

it was made); Namyst v. Batz, 85-366,
88-99]
(personal injury—statement of

"O’Connor v. (‘hi. etc. Ry., 27-166, 61
J8]; State v. Horan, 32-394, 20+905;

plaintiff that a plank on which he stepped
tipped); Bcrkey v. Judd, 22-287 (fraud—

State v. “lilliams, 96-351. 105+265; Hy
\-onen v. Hector I. Co., 103-331, 115+167;

statements forming part of general scheme
of fraud); Lockwood v. Lockwood, 67-476,
70+78~t (action for alienation of husband ‘s
aﬁ’ections—statement of husband that he
had decided to leave his wife); Hyvonen

State v. Alton, 105-410, 117+617. See
(‘onlan v. Grace, 36-276, 30-P880; Vicks

\'. Hector T. Co.. 103-331, 115+167 (per

burg etc. Ry. v. O’Brien, 119 U. S. 99;
.\lurray v. Boston etc. Ry., 72 N. H. 32;

Prof. 'l‘ha_vcr. 15 Am. Law Rev. 91; 19 L.
ll. A. 733.
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ticular case and ought to be left almost wholly to the discretion of the trial
Statements which are mere narratives of past transactions are not

court.’5

admissible," but of course the fact that a statement is in a narrative form does
not exclude it."

3302. May be part of evidentiary fact—The general rule is sometimes so
stated as to suggest that a statement is not admissible unless it is a part of the
act or tran.~'ac-tion in issue.“ It is admissible if it is a part of an evidentiar_v
fact.’9

3303. Must explain or characterize act—The statement must explain or
characterize the act or transaction of which it is a part.80
3304. Must be part of some act or transaction—The statement must be
a part of some act or transaction which is in issue or relevant to the issue. Its
admissibility depends, not upon its own logical relevancy to the issue, but upon
the admissibility of the act or transaction of which it is a part.81
3305. Must be materia1—A statement is inadmissible if it is immaterial,
though it is a part of the res gcstae.52
3306. Statements of persons in possession of property—Statemcnts of a
person in possession of property tending to characterize his possession are ad
missible when the character of his possession is relevant.83 Formerly a less
liberal rule prevailed in this state.‘H The declarations of a person alleged to
15 O’Connor v. Chi. etc. Ry., 27-166, 173,
6+481; State v. Horan, 32-394, 20+905;
State v. Bly, 99-74, 86, 108-+833. See
State

v.

Alton,

105-410,

117+617

(the

lan v.

Grace, 36-276, 30+880;

Jones

v.

Rigby, 41-530, 43+390; State v. Bly, 99
74, 108+833.
B3 Furman v. Tenny, 28-77, 9+172 (state

statements held inadmissible in this case
were such that their admissibility might
well have been left to the discretion of
the trial court—to grant a new trial be

ment of husband living with his wife and
accustomed to use and care for a horse
—question of fraud upon creditors);

cause of their admission seems a. clear de

ments of vendor remaining in possession
question of fraud upon creditors); Mer

parture from the sensible rule as to new
trials laid down in State v. Ne'son, 91

143, 97+652) ; Wigrnore, Ev. § 1750.
T0 Keller v. Sioux City etc. Ry., 27-178,
6#486; Opsahl v. Judd, 30-126, 14+575;
Gardner v. Minea, 47-295, 50+199; State
v. Gallehugh, 89-212, 94+723. See Korby
v. Chesser, 98-509, 108+520; Hyvonen v.

Hector I. Co., 103-331, 115+167.

;\[urch v. Swensen, 40-421, 42+290 (state

riam v. Swensen, 42-383, 45+960

(state

ments of vendor remaining in possession);
Rosenberg v. Burnstein, 60-18, 61+684
(statement of person in possession of prop
erty that another person owned it);
Brown v. Kohout, 61-113,. 63+248 (state

ment of person in possession of land that
he owned it—adverse possession); Elwood

" See Wigmore, Ev. § 1756.

v. Saterlie, 68-173, 71+13 (statements of

75 See Conlan \'. Grace, 36-276, 304-880.
79 Elmer v. Fessenden, 151 Mass. 361; 15

third party in possession as to the party
for whom he was holding it) ; Lehmann v.
(‘hapel, 70-496, 73+402 (statements of
vendor remaining in possession—question

Am. Law Rev. 96.
8° Finch v. Green, 16-355(315); Opsahl

v. Judd, 30-126, 14+575; Conlan v. Grace,
36-276, 30+880; Reem v. St. P. C. Ry., 77
503, 80-+638; State v. Kelly, 77 Conn. 266.

81 Marvin v. Dutcher, 26-391, 406, 4+685;
Conlan v. Grace, 36-276, 30-+880; Hulett
v. Carey, 66-327, 69+31; Paget v. Electrical
E. & S. Co., 67-31, 69+475; Reem v. St. P.
C. Ry., 77-503, 80+638; State v. Bly, 99
74, 108+833; Wright v. Tatham, 4 Bing.

N. C. 489; State v. Kelly, 77 Conn. 266.

of

fraud upon creditors);

Rollofson v.

Nash, 75-237, 77+954 (proof of title by
statements of prior owner in possession);
McDonald v. Bayha, 93-139, 100+679
(statements of person holding property for
another—question of conversion).
See
Adler v. Apt, 30-45, 14+63; Dailey v. Lin

nchan, 42-277, 44+59; Miller v. Lathrop,
50-91, 52+274; Paget v. Electrical E. 8: S.
(10., 67-31. 65+475; Enneking v. Woebken

The case of State v. Hayward, 62-474, 65+
63 violates this rule and is unsound. The
statements therein were properly admitted

Johnson, 96-91, 104+1149, 107+740.

on the ground stated in theaconcurring opin
ion of Chief Justice Start. See Wigmore,
Ev. § 1726.
82O'Connor \'. Chi. etc. Ry., 27-166, 6+

sen, 53-516, 55+596. These cases are dis
approved in Lehmann \'. Chapel. 70-496,

48l; Opsahl \'. Judd. 30-126, 14+575; Con

berg, 88-259, 92+932; Minn. Deb. Co. v.
"4 King v. Frost, 28-417. 10+-I23; Living
ston v. Tvcs, 35-55. 27+74; Olson v. Swen

73+-i()2.
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have been in possession of property at a given time as to his title thereto, or as
to the character of his possession, are not admissible in an action to which he is
not a party, unless the fact of his possession is ﬁrst established by evidence in
dependent of his declarations.85
EVIDENCE AT FORMER TRIAL

3307. Witness out of state-—The fact that a witness is out of the state is a
sufficient ground for admitting his testimony at a former trial. If his testi
'mony at the former trial was taken down in full by an oﬁicial court stenog
rapher it is unnecessary to attempt to secure his deposition.“ It is not essen
tial to show that he is actually domiciled out of the state, yet the fact that he is
a resident is pertinent and may be shown by his declarations." The party offer
ing such evidence must show that he could not, with the exercise of due dili
ge-nee, procure the attendance of the witness at the second trial.88 When a party
has taken the deposition of a witness the absence of the witness from the state
is not a ground for admitting his testimony at a former trial.“19
3308. Death of witness—The fact that a witness is dead is a suﬁicient
ground for admitting his testimony at a former trial.°° The testimony of a
witness for the state given on a preliminary examination of the defendant, who
was present and had a reasonable opportunity to cross-examine the witness, is
competent against the defendant on his subsequent trial for the same charge.
the witness having died after the preliminary examination, and before the
trial.91
3309. Insanity of witness—Failure of memory—'1‘he fact that a witness
is insane is a sufficient ground for admitting his testimony at a former trial."2
but failure of memory short of imbecility is not.03
3310. How proved-The testimony of a witness on a former trial may be
shown by the stenographer who took it, who may use his original notes to re
fresh his memory, and read the testimony therefrom in cases where he cannot
speak from memory as to the facts, or from a transcript of his notes. on proof
being made accounting for the non-production of the original and showing the
correctness of the transcript.‘H

It may also be proved by a settled case.”" or the

report of a referee.“'
OPINION EVI DENCE—NON-EXPERTS

3311. General rule—The fact that any person is of opinion that a fact in
issue or relevant to the issue does or does not exist is generally inadmissible to
prove the existence or non-existence of such fact.97 It is not the function of
a witness to draw inferences. It is the function of a witness to submit facts
to the jury from which they may draw inferences pertinent to the issues. It
is not generally permissible for a witness to give his impressions, opinions, or
inferences to the jury. He must limit himself to matters of fact within his
Ht Whitney \'. Wagener, 84-211, 87+ 602.

91 State v. George, 60-503, 63+100.

M! Mpls. M. Co. v. Mpls. etc. Ry., 51-304,
53+639; King v. McCarthy, 54-190, 55+960;

92 Mpls. M. Co. v. Mpls. etc. Ry., 51-304.
315. 53+639.

Hill v. Winston, 73-80, 75+10.'-l0.
87 King v. McCarthy, 54-190. 55+960;
Hill v. Winston, 73-80. 75+1()30.

"3 Stein v. Swensen, 46-360, 4955.
N Amer v. Stoeckele, 76-180, 78+1046;
Stahl v. Duluth, 71-341, 74+143; State v.

85 Wilder v. St. Paul, ]2—192(116).
59 Stein v. Swensen, 46-360, 49+-55.
90S1inge1-land v. Slingerlam], 46-100, 48+
605; Mpls. M. Co. v. Mpls. etc. Ry., 51-304,

315, 53+639; State v. George, 60-503, 63+
100.

George, 60-503, 63+100.
95 Slingerland Y. Slingcrland, 46-100, 48+
605.
96 Brown v. Eaton, 21-409.

"7 See Stephen, Ev. art. 48.
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own knowledge.” While it is hot generally permissible for a witness to give
his impressions he may do so, if he swears to them as a matter of recollection.”
He may testify “to the best of his recollection.” 1 Cases are cited below hold
ing various questions and answers either obnoxious 2 or not obnoxious 3 to the

general‘ rule.
"8 Thayer, Ev. 524; 17 Cyc. 25; Bank of
Com. v. Selden, 1-340(251); Selden v.
Bank of Com., 3-166(108); Sowers v.
Dukes, 8—23(6) ; Hathaway v. Brown, 22
214; Lovejoy v. Howe, 55-353, 57+57;
Conn. etc. Co. v. Lath'rop. 111 U. S. 612,
618.
W Lovejoy v. Howe, 55-353, 57+-57.
1 McGrath v. G. N. Ry., 80-450, 83+4l3.

2Bank of Com. v. Sclden, 1-340(251)
(impression of witness as to knowledge of
another); Selden v. Bank of Com., 3-166
(108) (impressions of witness—opinion as

to liability of another); Roehl v. Baasen,
8—26(9) (question to witness, did you
know the instrument was a mortgage when
you signed it?); Nininger v. Knox. 8-140
(110)- (opinion of witness as to his sol
vency at a certain time); Payson v. Ev

erett, 12-216(137) (opinion as to genuine
ncss of bank note); Lowry v. Harris, 12

255(166) (supposition of a witness as to a
fact);

Faribault

v.

Sater,

13-—223(210)

that A appeared to be afraid of or under
the inﬂuence of B); Traders’ Ins. Co. v.
Herber, 67-106, 69+-701 (statement of wit
ness as to existence of fact, not presump
tively within his knowledge, but the exist
ence of which is susceptible of direct
proof); Carlson v. Marston, 68-400, 71+

398 (whether it was possible to faten a
grab hook in a swamp chain otherwise
than was done); Anderson v. G. N. Ry.,
74-432, 77+240 (opinion of witness that it
was neither practicable nor possible to
work with safety in repairing the track in
the manner he did except by a warning
from the man who held the lever of the
track jack); Moore v. Townsend, 76-64,

78+880 (opinion that a ladder standing
against a building was dangerous and lia
blc to blow down); Robbins v. Legg, 80
419, 83+379 (inference of witness from
conversation with deceased person); Mol
denhaner v. Mpls. St. Ry., 80-426, 83+381
(opinion as to strength of headlights);

(as to effect of representations on the mind
of another); Hathaway v. Brown, 22-214
(inference of witness—questi0n to witness,
could J. B. and H. have sat down by the
stove, and had a conversation, without you
having known it ?—this is an absurdly tech
uical case. See Fonda v. St. P. C. Ry., 77
336, 79+1043); Wilson v. Reedy, 33-503,
24+191 (question to witness, was the trou
ble with the machine, or the incompetency
of these men to run it!) Peck v. Small, 35
465, 29+69 (question as to what was the
“inﬂuence” of the defendant in the com
munity) ; Gribble v. Pioneer Press Co., 37
277, 34+30 (as to meaning and application
of an alleged libel) ; Hannem v. Pence, 40
127, 414-657 (question to witness whether
A heard B call to A to get out of the
way); State v. Lentz, 45-177, 47+720
(murder—opinion of witness that decedent

Conrad v. Swanke, 80-438, 83+383 (ques
tions to witness, I will ask you if you
would have sold these goods if you had un
derstood that he was out of the business!
which was the responsible partner in the
ﬁrmi); Hubachek v. Hazzard, 83-437, 86+
426 (question to witness, had you had in
mind " * ' the purchasing of ' " ‘
the premises in question, in case they could
be obtained by you at the ﬁgures you de
sired to pay for themi'—held to call for a
conclusion of the witness—this seems clear
ly wrong—if a witness’ intention is rele
vant it is certainly proper for him to
testify directly thereto.
See § 3231);
Swanson v. Andrus, 84-168, 87+363, 88+
252 (testimony of witness that “we hadn’t
deﬁnitely settled”-held a conclusion);
Steinbaner \-'. Stone, 85-274, 88+754 (opin

committed

certain work); Davis v. Hamilton, 88-64,
924-512 (libel—testimony of defendant as
to truth of charges); Veum v. Sheeran,
88-257, 92-L965 (inference of witness from
conversation with deceased person); Lake
v. Lund, 92-280, 99+884 (question to a

suicide

and accused was not

guilty); \Villiams v. Clark. 47-53, 49+398
(opinion as to date of instrument based
only on its appearance); Larson v. Lom
bard 1. Co., 51-141, 53+179 (opinion as to

ion or conclusion of witness as to cost of

an agency); Lovejoy v. Howe. 55-353, 57+
57 (impression of a conversation); Hahn
v. Penney. 60-487. 62+1l29 (opinion as to
solvency or insolvency); Peerless M. Co.
v. Gates, 61-124. 63+260 (question to wit

a contract); State v. Minck, 94-50, 102+
207 (question to witness as to whether he
thought any cement had ever been stolen

ness, state whether your father agreed to
keep the machine, and did keep it, under

from a certain place) ; McKenzie v. Banks,
94-496, 1034497 (question to witness,

this agreement) ; People ’s Bank v. Howes,
64-457, 67+355 (question to witness, you

that you would have seen Mrs. A touch

may state in what capacity or who he rep
resented or claimed to represent); Mana
han v. Halloran, 66-483. 69+619 (evidence

witness as to whether he_ ever disaﬁirmed

were you or were you not in such a position
Mrs. B if she had done soi'—held to call
for a. conclusion-this seems unduly tech
nical. See Fonda v. St. P. C. Ry., 77-336,
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3312. Comments on t‘tllbDiSC!'¢tiOl1 of trial court—I-iarmless error
There is great confusion in the cases in regard to the theory and scope of the
opinion evidence rule.‘ The modern tendency is to break away from the rule—
to multiply exceptions.‘ A leading court has held that “there is, in truth, no
general rule requiring the rejection of opinions as evitlcut-c."' “

The profound

t-st student of our law of evidence has said that “there is ground for saying that.
in the main, any rule excluding opinion evidence is limited to cases where, in
the judgment of the court, it will not be helpful to the jury. Whether accepted
in terms or not, this view largely governs the administration of the rule.

It is

obvious that such a principle must allow a very great range of permissible
difference in judgment; and that conclusions of that character ought not, usu
ally, to be regarded as subject to review by higher courts.

Unluckily the mat

ter is often treated by the courts with much too heavy a hand; and the quantity
of decisions on the subject is most unreasonably swollen.” 7 Our own court
has grievously sinned in this regard, especially in some of the earlier cases.8
In the later cases it has shown a commendable tendency to hold error in this
connection harmless.” Here, more than anywhere in the law of evidence courts
should “cease to be pedantic and endeavor to be practical.” 1°
79+10-13) ; Anderson v. San Francisco, 104
320, 116+-173 (question to witness as to
utility of highway) ; Phillips v. Menomonie
H. P. B. Co., 109-55, 122+874 (question to
witness as to performance of a contract).
1‘Gates v. Manny, 14-21(13) (testimony
of partner as to members of ﬁrm); Mar
t-otte v. Beaupre, 15-152(117) (question
to witness, state whether the agreement of

$150 for a $9,000 house had anything to
do with the plans for the new house);
Cogley v. Cushman, 16-397(354) (witness
may be asked whether he is the owner of
personalty); Goodell v. Ward, 17-17(1)
(question to witness, what damage, if any,

have you sustained by reason of the taking
and withholding of the wagon’); Derosia
v. Winona ctc. Ry., 1S—133(119) (plaintiﬁ

61, 48+454 (id.); Beardsley v. Mpls. St.
Ry., 54-504, 56+176 (effect of weak ﬁelds
in burning out armatures) ; Yanish v. Tar

box, 57-245, 59+300 (question as to wheth
er a plat confonned to the recollection of
the witness); Peerless 11. Co. v. Gates, 61

124. 63+26O (question to witness, state
whether or not any person or persons act
-ing for you, as your agent or otherwise.
had the right or authority to make the
sale of a thrcsher, or any piece of machin
cry, to G, without ﬁrst having submitted a
printed order for the samei); Rosenbaum
v. Howard, 69-i1, 71-L823 (testimony of

partner as to members of ﬁrm); Burnett
v. G. N. Ry., 76-461, 79+-523 (as to ﬁowage
of water); Fonda v. St. P. C. Ry., 77-336.

79+l043 (question to witness, do you think

tcstiﬁed that he called for his goods, and
was asked, why did you not get themf);

you would have seen a team if there was
one therei—Scc McKenzie v. Banks, 94

Schwerin v. De Graff, 19-414(359) (esti

496, 103+-K17): Mcﬁrath v. G. N. Ry., 80
450, 83+4]3 (question to witness, do you
know whether or not the whistle was about
the time the train started oﬂ’i—answer of
witness, I should judge it was about the

mate as to number of yards excavated);
Kronschnablc v. Knoblauch. 21-56 (wit
ness may testify as to relative value of two

articles though ignorant of the actual value
of either); State v. Lee. 22-407 (question

time); (larvcr \'. Crookston L. Co.. 84-79.

to witness, what was defendant ’s character
as to peace and quietness?): Kelly v.
Southern l\linn. Ry., 28 99. 9+5.“ (tes

86+871 (estimate as to the number of logs

timony as to how planks at railway cross
ings are usuall_v laid): Blakcman \'. Blake
man, 31-396, l8+103 (slander-testimony

524.
5 Sec 3 Wigmorc. Ev. 1929.

as to meaning and application of slander
ous words): Kolsti v. Mpls. etc. Ry., 32
133, l9+655 (question to witness, would it
be pr:1cticnldc to lock or fence turn
tables?-lield to call for a fact); State v.
Tlolden, 42 350, 44-+123 (testimony to the
vﬂ'cct that certain statcnlcnts of an accused
person wcrc voluntary) : l‘l\‘i!~'<\u v. Phi. etc.
h’y.. 45'-370. 43-L6 (testimony that a wit

ness did rm act based on his customary
practice): Bnckdahl v. Grand Tmdgc. 46

in a boom).

_4 See 3 Wigmorc, l'I\'. § 1917; Thayer, Ev.
In Sowcrs v.

Dukes, 8 23(6). it is said that courts have
uniformly and stri(:tl_\' adhered to the rule
which excludes the opinions of witnesses.
unless they fall within the exceptions to
the general rule.

tillm-d_v v. Merrill. 56 N. H. 227. 241.
7 'l‘ha_vcr. E\'. 525.
“See. for exmnplc. llathaw:i}' v. Brown.
22-214.
"Larson v. lionilvard l. 00.. 51-141, 53+

l79; People’s Bank v. Howes. 64-457, 67+
335; .\innahan v. linlloran, 66-493, 69+
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3313. Laying foundation—Before opinion evidence can be admitted a
foundation must be laid by showing that the witness is qualiﬁed to give an
opinion. The matter rests in the discretion of the trial court.11
3314. Received without objection—lnadmissible opinion c\'i(lcl1ce has pro~
bative force if it is received without objection.12
3315. Facts which can only be described by an opinion--Facts may be
submitted to a jury in the form of an opinion when they cannot otherwise be
adequately or easily described.13 The following facts fall within this rule:
drunkenness, joy, grief, fear, hope, despondency, friendliness, hostility, fright,

jest or earnest, offensive or insulting manner, appearance of being sane or in
sane; 1‘ sounds; 1* the health or physical condition of a person—appearance of
being well, ill, or in pain.“

3316. Sanity—Mental capacity—A witness, though not an expert, may
give an opinion as to the sanity or mental capacity of a person whom he has
observed, after testifying as to the facts within his observation upon which his

opinion is basec.17 He may testify as to whether such person acts like a sane
or an insane person.Us The attesting witnesses to a will are competent to test
ify as to the testamentary capacity of the testator.”
3317. Intention, motive, knowledge, etc., of another—A witness cannot
testify as to the intention, motive, knowledge, belief, etc. of another.20

3318. Belief or opinion based on customary practicc—A witness may
testify that he believes that he did a certain act on a particular occasion, though
he has no distinct recollection of doing it, if it was his customary practice to
do it.21
3319. To prove a negative—Qften the only way to prove a negative is to
ask a witness a question which calls for his conclusion.22
3320. Opinion of handwriting—Competency of witness—To render a
witness competent to testify as to the genuineness of the signature of another,
as one having personal acquaintance with his handwriting, it is unnecessary
that he should have seen the party write. Such personal acquaintance may be
acquired by having seen papers, purporting to be the handwriting of the party,
and which he has acknowledged or acquiesced in as being genuine.“
3321. Performance of c0ntract—Where the performance of a contract is in
issue, the trial court, in its discretion. may allow a party to be asked whether or
not he has performed the same, if the answer amounts to no more than a mere
619; Finley v. Chi. etc. Ry., 71-471, 74+
174; Fonda v. St. P. C. Ry., 77-336, 79+
1043; Nichols v. Gerlich, 84-483, 874-1120;
McKenzie v. Banks, 94-496, 103+497.

1° See Swedish etc. Bank v. Chi. etc. Ry.,
96-436, 105+69.
11 Clarke v. Phil. etc. Co., 92-418, 100+
231. See § 3335.
12 Cameron

v. Duluth

etc.

Co., 94-104.

Jenkins, 87-388, 92+230; Morris v. St. P.
C. Ry., 105-276, 117+50O.
1'! In re Pinney, 27-280, 6+-791, 7+144;
Cannady v. Lynch, 27-435, 8+164; Wood
cock v. Johnson. 36-217, 30+894; Scott v.
Hay, 90-304, 97+106; Conn. M. L. Ins. Co.
v. Lathrop, 111 U. S. 612.
18 Cannady v. Lynch, 27-435, 8+164.
1° Geraghty v. Kilroy, 103-286, 114+838.

102+208.
18 State v. Lucy, 41-60, 42+697; McKil

‘-’° Bank of Com. v. Selden, 1-340(251);
State v. Garvey, 11-154(95): Lowry v.

lop v. Duluth St. Ry., 53-532, 55+739.

Harris. 12-255(166); Faribault v. Sater.
13-223(210); Berkey v. Judd, 22-287;
Nichols v. Gerlich, 84-483, 87+1120; State
v. Pierce, 85-101, 88+417.
21 Evison v. Chi. etc. Ry., 45-370, 48+6:
Backdahl v. Grand Lodge, 46-61, 48+454.

HMcKillop v. Duluth St. Ry., 53-532.
55+739; Manahan v. Halloran, 66-483, 69+
619; Myhre v. Tromanhauser, 64-541, 67+
660; Clarke v. Philadelphia etc. Co., 92
418, 100+231.
"5 State v. Lucy, 41-60, 42+697.
1" Cannady v. Lynch, 27-435, 8+164; Tier
ney v. Mpls. etc. Ry., 33-311, 23+229; Hall
v. Austin, 73-134, 75+1121; lsherwood v.

22' Peerless M. ('0. v. Gates, 61-124. 63+
260.
'
28 Berg v. Peterson, 49-420, 52+37.
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shorthand rendering of the facts. If the terms of the contract are indeﬁnite.
the witness should be required to state the facts constituting compliance, and
not his conclusions or opinions."
3322. Value—-’ ‘he value of anything having a market value may be proved
by the opinion of any one acquainted with the market value of such things. It
is unnecessary that the witness should be an expert. Market value is a fact and
testimony as to the value of a thing is not regarded as an invasion of the
opinion evidence rule.“ The opinions of witnesses as to value are resorted to
from necessity. The admissibility of such evidence does not necessarily rest
'upon the ground that the opinions are based upon facts or information pos
sessed by the witnesses which would themselves be competent primary evidence
to prove value, but because the experience or knowledge of the witness is such
that he is able to estimate values more intelligently and accurately than those

persons who have no special qualiﬁcations in that regard. Without such evi
dence it would often be impossible to inform a jury as to the value of real prop
erty, which depends upon such a variety of circumstances that no mere descrip
tion of the property, or statement of facts regarding it, could enable the jury
to intelligently estimate its value.“ A witness cannot give an opinion of the
value of a thing having a market value unless he shows himself acquainted with
the market value of things of that class.21 A person whose business is such
that, by commercial reports or other like’ means, he is familiar with the market
value of an article which is a common subject of sale, is competent to testify as
to its value, though he has no personal knowledge of any particular sales."
The owner of property, either real or personal, is presumptively acquainted with
its value, and may testify thereto.2° A person may testify as to the value of his
own services.80 A farmer is presumptively acquainted with the value of crops
such as he raises and sells, and may testify thereto without showing a familiar
ity with the market.“ Though a thing has no market value its value may be
proved by opinion evidence.‘2

A witness may testify as to the diﬁerence in

the value of property as described by witnesses and its value if sound." A wit
ness may testify as to the relative value of two articles though ignorant of the
actual value of either.“ A witness has been allowed to testify as to the value
of plaintiff’s services though he did not hear all of the plaintiﬁ’s testimony as
to the character of the services rendered.” There is no inﬂexible rule of law
deﬁning how much a witness must know of the subject to qualify him to give an
24 Phillips v. Menomonie H. P. B. Co..
109-55, 1224-874.
25 Elfelt v. Smith, 1—125(101) (value of
services); Simmons v. St. P. etc. Ry., 18

184(168, 177)

(value of land); Lomme

land \'. St. P. etc. Ry.. 35-412, 29+1l9

(value of growing crops); Irontou L. Co.
v. Butchart, 73-39, 75+749 (what the value
of land would have been if a contract to

maintain a steel plant had been fully per
formed). Sec 3 Wigmore. Ev. § 1940.
'10 Barnett v. St. Anthony etc. Co.. 321-265.

22+5.'15.
'11 Berg v.

Spink,

Marks, 33-56, 22+1;

24-138;

Osborne v.

Russell v. Hayden,

40-88, 41+456.
25 Cleveland v.

Rowe. 99-444.

109+817;

Hoxsie v. Empire L. (‘o._ 41-548_ 431476.
See Brackott v.

Edgerton.

14-174(134);

Smith v. Library Board. 58-108, 59+979.
29 Derby v. Gallup. 5-11‘.l(85); Hayden v.
Albee, 20—150(142l); 11_vrne v. Mpls. etc.

Ry., 29-200, 12+698: Crich v. Williamsburg
etc. Co., 45-441, 48+198; McLennan v.
Mp1s. etc. Co., 57-317, 59+628; Smith v.

Library Board, 58-108, 59+979; Paterson
v. (‘h1'. etc. Ry., 95-57, 103+621; 17 Cyc.
114. 115.
3° Loucks v. Chi. etc. Ry.. 31-526, 18‘
651.
31T\lcLennan v. Mpls. etc. Co., 57-317,
5%-028; Linde v. Gatfke, 81-304, 84+41.

-‘*2 Allis v. Day, 14-516(388) (legal serv
ices); Burger v. N. P. Ry.. 22-343; Deane
v. Hodge, 35-146, 27+917 (value of a pat~
out right); Stevens v. Minneapolis, 42
136, 434942. See First Nat. Bank v. St.
"loud, 73-219, 75+10-54 (opinion evidence

held inadmissible as to damages for fail
ure of water eompan_v to render services).
33 Marsh v. “’ebhcr, 10-4l8(.'*l75).
M Kronschnablc v. Knoblauch, 21-56.

3-5 Swanson v. Mellon, 66-486, 69+620.
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opinion of the value of property. It is a matter resting almost wholly in the
discretion of the trial court. The court may require the competency of a wit
ness to be fully disclosed on the preliminary examination or it may leave the
matter largely for the cross-examination.30 The testimony of an expert in the
business of negotiating securities has been held admissible to show that the dis
honor of a note by the maker would depreciate the market value of other notes
of the same maker, given for the same consideration, but not yet mature.M
The rule as to the eonclusiveness of opinion evidence to value is stated else
where.“
OPINION EVIDENCE——EXPERTS

3323. Expert deﬁned—An expert is a person of superior experience or
knowledge or skill in any science, art, trade or business.”

3324. Not favored—Our supreme court has frequently expressed distrust
of experts.‘0 It has been said that experts usually merit by their loyalty as
advocates and by their lack of candor as witnesses their current appellation of
“associate counsel,” or “ancillary counselors.” “
3325. When expert testimony admissible—-General rule—The opinions
of witnesses possessing peculiar skill are admissible whenever the subject of in
quiry is such that inexperienced persons are unlikely to prove capable of form
ing a correct judgment upon it without such assistance." In the application
of this rule wide latitude of discretion is given the trial court."
3326. Upon issuable facts—Expert or opinion evidence is not to be excluded
merely because it bears directly upon the issues to be determined by the jury.“
Often expert testimony necessarily goes directly to the main issue and is the
-only form of evidence by which it can be determined.‘ls
3327. Cause of death—Disease—Physical condition, etc.—Medical ex
perts are allowed to give their opinion, upon proper foundation, as to the cause
of death : “‘ the cause of bodily ailments or injuries; " the probability of recov
ery; ‘” the nature, probable course, and duration of a disease or injury; " the

sanity of a person; 5° and whether a person is feigning an injury.“
30 Papooshek v. Winona etc. Ry., 44-195,
~16+329; Crich v. Williamsburg etc. 00.,
45-441, 48+198; Stevens v. Minneapolis,
42-136, 43+842; Burger v. N. P. Ry., 22
343, 347; Berg v. Spink, 24-138; Barnett
v. St. Anthony etc. 00., 33-265, 22+535 and

derson v. Fielding, 92-42, 99+357.
48 Beardsley v. Mpls. St. Ry., 54-504, 56+
176. See 17 Cyc. 28.
H Donnelly v. St. P. C. Ry., 70-278, 73+

157; Sieber v. G. N. Ry., 76-269, 79+95.
See Winona v. Minn. etc. Co., 27-415, 6+

31MacLaren v. Cochran, 44-255, 46-l-408.

795. 8+148; Wilson v. Reedy, 33-503, 24+
191; Briggs v. Mpls. St. Ry., 52-36. 53+

33 See § 3334.
39 See Le More v. McHale. 30-410, 15+

1019 (see comments on this case in Don
nelly v. St. P. C. Ry., 70-278, 73+157).

cases under § 3335.

682; Davidson v. St. P. etc. Ry., 34-51,
2-H324; Sneda v. Libera, 65-337. 68+36.
4° See Peterson v. Chi. etc. Ry., 38-511,
515, 39+485; Briggs v. Mpls. St. Ry., 52
36. 40, 53+]019 (see, for a qualiﬁcation of
the language used in this case. Donnelly v.
v. Mpls. St. Ry., 54-504, 506, 564-176; Mar

45 See Getchell v. Lindley, 24-265 (mal
pr-actice).
W Donnelly v. St. P. C. Ry., 70-278, 73+
157; Gilbert v. Duluth G. E. Co., 93-99.
100+653.
*7 Brazil v. Peterson, 44-212, 46+-331:
Cooper v. St. P. C. Ry., 54-379, 56+42;
Donnelly v. St. P. C. Ry., 70-278, 73+157;

tin

77+813;

Joyce v. St. P. C. Ry., 70-339, 73+15s;

Mageau v. G. N. Ry., 106-375, 119+200;

Decker v. Chi. etc. Ry., 102-99, 112+901;
Ahern v. Mpls. St. Ry., 102-435, 113+1019;
Crozier v. Mpls. St. Ry., 106-77, 118+256.

St. P. C. Ry., 70-278, 731-157); Beardsley
\'.

Courtney.

75-255,

261,

Johnson v. G. N. Ry., 107-285, 119-l-1061.

41 Continental Ins. Co. v. Chi. etc. Ry.,
97-467, 477, 107+548.
42 Krippner v. Biebl, 28-139, 9+671;
Davidson v. St. P. etc. Ry., 34-51, 24+
324; Armstrong v. Chi. etc. Ry., 45-85, 47+
459; Sneda v. Libera. 65-337. 68+36; An

48 Kelly v. Erie etc. Co., 34-321, 25+706;
Peterson v. Chi. etc. Ry., 38-511, 39+485;
Cooper v. St. P. C. Ry.. 54-379, 56+42;
Donnelly v. St. P. C. Ry., 70-278, 73+157.
H? Jones v. Chi. etc. Ry., 43-279, 45+444;
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332§. Insanity—-An ordinary physician who has not given special study to
insanity may nevertheless give an opinion of the sanity of a person. If the
opinion is not given on a hypothetical question, or upon the evidence in the
case, it must be preceded by a statement of the facts upon which it is based.Ml
3329. Summaries or balances of acc0unts—-\\"hen books of account are
in evidence, an expert may be permitted to testify as to balances or summaries
of the accounts, based on his examination of them."3

3330. Comparison of handwriting—Upon the trial of an issue as to the
genuineness of a certain handwriting, other instruments admitted to be
genuine, but not otherwise relevant, may be received in evidence for the pur
pose of comparison.“
3331. Negligence—-Due care, etc.—It is sometimes laid down broadly that
whether this or that act of a person was negligent, or whether due care re
quired this or that to be done are not questions for expert testimony.“ This is
true if the jury can pass on the question intelligently without the aid of expert
testimony; otherwise not.“
3332. Expert testimony held admissible—Miscellaneous cases—Exper1
testimony has been held admissible upon the following questions: the age of
sheep; "7 whether a place where a raft was moored was a safe place; ‘'8 whether
a certain mode of packing marble slabs for transportation was proper; 5” the
meaning of “raceway ;” ““ how long the eye requires, after looking at a bright
light, to recover its natural power of sight; ‘“ how far a ﬁre in stubble land is
likely to “jump” a ﬁre break; ‘*2 whether the foreman of a crew of carpenters
engaged in certain work should be a practical carpenter; " how long sparks
emited from a locomotive engine will keep alive and at what distance ﬁre may
be communicated by them; ‘“ the effect of the dishonor of a note by the maker
upon the market value of other notes of the same maker; “ whether a stable
was a proper and suitable one in which to house horses; ““ whether a person was
feigning an injury to his arm; '" whether the disease of “bog spavin” in horses
may be transmitted; °“ within what distance an electric street car, going at a
certain speed, can be stopped; “” the proper manner of constructing large ice
tongs; 7° the suﬁiciency of material in the construction of a derrick platform; 7‘
the meaning of the word “breeder” as applied to a stallion; " the sutﬁciency of
a cistern wall; 7‘ the effect of operating a bolting-saw without a carriage at
Brazil v. Peterson, 44-212, 46+331; John
son v. N. P. Ry., 47-430, 50+473; Skelton

v. St. P. C. Ry., 88-192, 92+96O.
5" Scott v. Hay, 90-304, 97+106.
M Harrold v. Winona etc. Ry., 47-17 , 49L
H89.

52 Scott v. Hay, 90-304, 97+106.
-'-3 Wolford v. Farnham, 47-95, 49+528
(books not in evidence but in court and ac

cessible to all the parties—no objection
nuulc that they were not in evidence);

"“ Wilder v. De Cou, 26-10, 1-+48.
M Shaber v. St. P. etc. Ry., 28-103, 9+
575.
"'-’ Krippner v. Biebl, 28-139, 9+671.
"3 Bunnell v. St. P. etc. Ry., 29-305, 13+
129.
"4 Davidson v. St. P. etc. Ry., 34-51, 24+
324.
"5 .\iacLaren v. Cochran, 44-255, 464-408.

M Armstrong v. Chi. etc. Ry., 45-85, 47+

-’-~'- .\Tantel v. Chi. ctc. Ry.. 33-62, 21+853;

459.
M Harrold v. Winona ctc. Ry., 47-17, 49+
389.
“--“ Fitzgerald v. Evans, 49-541, 52+143.
69 Watson v. Mpls. St. Ry., 53-551, 55+

(lomlsell v. Taylor, 41-207, 42+873; Berg
quist v. Chandler. 49-511. 52+136. See
3 Wigmore, Ev. § 1949 for a criticism of
an over-cautious attitude on this question.

742.
10 Neubaucr v. N. P. Ry., 60-130, 6l+912.
71 Blomquist v. (‘hi. etc. Ry., 60-426, 62-.
818.

State v. Clements, 82-434, 851229; State
v. Snlverson, 87-40, 91+1.

-'-4 Morrison v. Porter, 35-425, 29+54.

Y-“ See cases under §§ 3332, 3333.
-'-T ('lague v. Hodgson, 16—329(291).

*8 Hayward v. Knapp, 23-430.
5'-‘Shriver v. Sioux City etc. Ry., 24-506.

72 St. Paul ctc. Co. v. Harrison, 64-300.

66+980.
T3 Sneda v. Libera, 65-337, 68+36.
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tachment, as to the safety of tlie operator; 7‘ the etfect of running a street car
around a sharp curve; 75 the purpose of using blinkers on racehorses; 7“ whether
it was practicable to put a guard around machinery; " the proper and prudent
method of “bucking” snow with locomotive engines; "3 the manner of operating
an hydraulic pressure elevator, and the training, skill, and experience needed by
the operator; " the character and use of tools used by robbers; 8° the construc
tion and use of a belt shifter; 81 the sufficiency of scaffolding; ‘*2 that a pile of
stone was of a character naturally calculated to frighten horses of ordinary
gentleness; 8” whether a freight and passenger elevator was properly con
structed; 8* whether bananas transported from southern points to Minnesota
would decay during the journey and to what extent; *5 whether a block and
hook, constituting a part of a painter’s apparatus for supporting himself when
working on high structures, was reasonably safe; 8° the number of men neces
sary to do certain work with safety; 87 whether machinery was working prop
erly ; as the proper and customary way of putting covers on rollers of a laundry
mangle and whether a mangle may reasonably be equipped with a guard for the
protection of operators; 8” the cause of a building falling; 9° the proper means
to relieve live stock suffering from heat while being transported by railway; 9‘
whether a bundle carrier was an approved appliance; "2 how long before the
plaintiffs injury the defect in the insulation of the wires occurred;”3 what
caused a street car to buck; ‘“ the distance within which a street car going at a
certain speed can be stopped; 95 the durability of wood.96
3333. Expert testimony held inadmissible—Miscellaneous cases—Ex
pert testimony has been held inadmissible upon the following questions:
whether a fence was a proper fence to turn stock; '7 whether under a bridge was
wholly river or partly river and partly island; 98 whether a change in a testa
tor’s life-long purpose to provide for a sister, occurring on his death-bed, and
without apparent motive or reason, and unexplained, indicates any change in
his intellect; 9” whether the appearance of machinery would suggest to a

prudent man the necessity of an examination; 1 the construction of a contract ;2
solvency or insolvency; 3 the danger of threshing grain with the use of steam
power with the wind blowing in the direction of the stacks; ‘ what transactions
are in the regular course of business; 5 whether a certain quantity of goods in a
room could have burned without destroying the ﬂoor; ‘‘ what produced a ﬂood
" Olmscheid v. Nelson, 66-61, 68+605.
‘"5 Blondcl v. St. P. C. Ry., 66-284, 68+
1079.

10 Lane v. Minn. etc. Soc., 67-65, 69+
463.
" Peterson v. Johnson, 70-538, 73+510.
"8 Sieber v. G. N. Ry., 76-269, 79+95.

‘"1 Nntzmann v. Germania L. Ins. Co., 78504, 81+-518.
F" State v. Minot, 79-118, 81+753.
M Thiel v. Kennedy, 82-142, 84+657.

92 Hagorty v. Evans, 87-435, 924-399.
$3 Nye v. Dibley, 88-465, 93+524.
1" Craig v. Benedictine etc. Assn., 88-535.
93+669.
"5 Fruit Dispatch Co. v. Murphy. 90-286,
96-1-83.
56 Anderson v. Fielding, 92-42, 99+357.
"1 Dell v. McGrath, 92-187. 99+629.
-‘"3 Scarlotta V. Ash, 95-240, 103+1025.

8" Carlin v. Kennedy, 97-141. 106+340.
9" Bast v. Leonard, 15-3O4(235).
"1 Lindsley v. Chi. etc. Ry., 36-539, 33+7.

92 Byard v. Palace C. H. Co., 85-363, 88+
998.
9-3 Bcrnier v. St. Paul G. Co., 92-214, 99+

788.
"4 Beardsley v. Mpls. St. Ry., 54-504, 56+
176.
95 VVatson v. Mpls. Flt. Ry., 53-551, 55+

742.
9" Holden v. Gary, 109-59, 122+1018.
W Sowers v. Dukes, 8-23(6).
98 Winona v. Minn. etc. Co., 27-415, 6+

795.
99 In re Nelson, 39-204, 394-143.
1 Goodsell v. Taylor. 41-207,‘42+873.

2 Cargill v. Thompson, 57-534, 59+638.
3 Hahn v. Penney. 60-187. 62+1129.
-1 Morris v. Farmers etc. lns. (‘o.. 63-420,
65+655.
-‘Merchants etc. Bank v. Cross, 65-154,
67+1147.
0 Hamberg v. St. P. etc. Co., 68-335, 71+
388.
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ing or overflow; T the condition of a ﬂogging-hammer and its suitability for a
certain purpose; 8 the safety of a railing; ° whether a certain arrangement of
machinery was dangerous; “’ whether the trouble was with a machine or the incompetency of the men operating it; " whether a ladder standing against a
building was dangerous or liable to blow down; " the amount of damages for a
tort; '3 whether it was possible to fasten a “grab-hook” in a “swamp-chain”
otherwise than was done; 1‘ as to the effect of the pendency of an action or the
recovery of a verdict upon a plaintiff in a personal injury action who is suffer
ing from neurasthenia; “‘ as to the safety and reliability of railway telltales.“
3334. Conclusiveness of expert test.imony—The ordinary function of ex
perts is to assist the jury, by their superior knowledge in reaching a correct con
clusion from the facts in evidence. Their opinions are not ordinarily conclu
sive upon the jury, but are mere items of evidence to be considered by the jury
along with the other evidence in the case. It is only where the evidence, and
the facts to be deduced therefrom, are undisputed, and the case concerns a mat

ter of science or specialized art, or other matter of which a juror must be pre
sumed to have no knowledge, that a jury must accept the opinions of experts
as conclusive." The opinions of experts as to the value of services or anything
not having a ﬁxed and known market value are not conclusive, but it is the
province of the jury to weigh such testimony by reference to all the other facts
and circumstances in evidence and judge of the weight and force of such
opinions by their own common sense and general knowledge of the subject of
inquiry." In determining the relative value of the testimony of experts the
jury should consider their professional knowledge and experience, freedom
from bias, and the reasons they are able to give for their conclusions." Expert
testimony must give way to physical facts.20 The opinion of a physician that
the death of a person was due to one disease, instead of another. both diseases

being caused by the action of germs and manifested by similar external symp
toms, based upon general observation, without a post mortem or microscopical
examination, is too conjectural, theoretical, and uncertain, standing alone.

to sustain a verdict.21 The value to be attached to the testimony of physicians
concerning alleged nervous disorders is to be determined, among other things.
by the extent and character of the examination actually made by them, gener
ally as to the person’s physiological condition, and especially as to the condition
of his nervous system.22
3335. Competency of experts—Question for court—Pre1iminary ex
amination—Whether a witness offered as an expert possesses the requisite
7Akin v. St. Croix L. Co., 88-119, 92+
537.

Johnson \'. Chi. etc. Ry., 37-519, 521, 351
438.

QVant Hul v. G. N. Ry.. 90-329, 96+789.

1* Stevens v. Minneapolis, 42-136, 43+
842; Johnson v. Chi. etc. Ry., 37-519, 35*
-138; Olson v. Gjertsen, 42-407, 44+306;
llarrow v. St. P. & D. Ry., 43-71, 44+881;

9McDonald v. Duluth, 93-206, 1001-1102.

10 Frcebcrg v. St. Paul P. Works, 48-99.
50+1026.
l1\Vilson v. Reedy, 33-503, 244-191.
12 Moore v. 'l‘ownscnd, 76 64, 7S+880.
13 Chaml>er1ain v. Porter. 9—260(244).
14 Carlson v. Marston, 68-400, 71+39S.
l5Ahern v. Mpls. etc. Ry., 102-435, 1131‘
1019.

1" \\'hitchcad v. Wis. C. Ry.. 103 13. 111
2.34.

17 .\Ioratzky v. Wirth, 74-146, 76-1032
(instructions sustained); Continental Ins.
Po. v. Chi. ctc. Ry., 97-467, 476, 1071-548;
Musolf v. Duluth etc. ('o.. 109-369. 122
-199.
See (lctchell \'. Hill. 21-404, 471;

Papooshck v. Winona etc. Ry., 44-195, 46+
329; Aldrich v. Grand Rapids (‘. Co., 61
531, 6341115; Poirier v. Griﬂin, 104-239,

116+5T6.
19 Rennison \'. Walbank_ 38-313, 37+-147;
llctchcll v. Hill. 21-464. 471; Gctchcll v.
l.indlc_v, 24-265.
3" Plonty v. Murphy, 82-26$, 8~1+1005.
21 Mngcnu v. G. N. Ry., 106-375, 119

200.
2'-‘Johnson v. G. N.
1061.

Ry., 107-2x5, 1l9L
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qualﬁcations is a question of fact to be decided by' the trial court and its de
termination will not be reversed on appeal unless it clearly appears that it was
not justiﬁed by the evidence or was based on an erroneous view of legal prin
ciples.23 All the evidence as to his competency should be received and con
sidered by the court before permitting him to testify.“ Though the court
may, in its discretion, allow the adverse party to cross-examine an expert wit
ness as to his qualiﬁcations before permitting him to give his opinion, such pre
liminary cross-examination is not a matter of right.2"' (‘ases are cited below
involving the _qualiﬁcation of witnesses to value *" and miscellaneous subjects."
23 Stevens v. Minneapolis, 42-136, 43+
842; Papooshek v. Winona etc. Ry., 44
195, 46+329; Blondel v. St. P. C. Ry., 66
284, 68+1079; Yorks v. Mooberg, 84-502,
87+1115; Meyers v. Mcjlllister, 94-510,
103+564; Corse v. Minn. G. Co., 94-331,
102+-728; Cleveland v. Rowe, 99-444, 109+
S17; Sprague v. Wis. C. Ry., 104-58, 116+
104; Segerstrom v. Swenson, 105-115, 117+
478.

24 Martin v. Courtney, 75-255, 77+813.
See Crich v. Williamsburg etc. Co., 45

441, 4s+19s.

V

2-'1 Finch v. Chi. etc. Ry., 46-250, 48+915.
2" Elfelt v. Smith, 1-125(101) (value of
services-witness must know usual rate of
compensation); Brackett v. Edgerton, 14
174(134) (value of wheat in certain mar
kct—-witness buying and selling in that
market competent); Allis v. Day, 14-516
(388) (value of services of attorney
practicing attorneys competent); Burke v.
Beveridge, 15—205(160) (value of realty
—witnes unacquainted with it till a year
after time in controversy incompetent);
Lehrnicke v. St. P. etc. Ry., 19—464(406)
(value of realty-—resident in vicinity com

petent); Curtis v. St. P. etc. Ry., 20-28
(19) (id.); Hayden v. Albee, 20-159
(143) (owner of ford who has habitually
used it in hauling wood and crops may tes

tify as to its value as a ford); Burger v.
N. P. Ry., 22-343 (value of hay—no mar
ket value-dealer in hay at another place
competent); Berg v. Spink, 24-138 (value
of horse—witness not showing acquaint
ance with market value of horse incom
petent); Byrne v. Mpls. etc. Ry., 29-200,
124-698 (value of growing grass—owner a
practical farmer competent); Johnston v.
Clark, 31-165, 17+111 (value of unsound
harvester—dcaler in farm machinery com
potent); Seurcr v. Horst, 31-479, 18+283

(value of services—witness not shown to
have knowledge incompetent); Loucks v.
Chi. etc. Ry., 31-526. 18+651 (value
of farmer ’s labor—plaintit’f a practical
farmer competent); Osborne v. Marks, 33
56. 22+1 (value of harvester-—witness not

acquainted with market value incompetent
though he may have worked machine or
seen it worked); Barnett v. St. Anthony

etc. Co., 33-265, 22+535 (value of land
undermined—witness acquainted with mar
ket value competent); Nichols v. Chi. etc.

Ry., 36-452, 32+176

(value of buildings

destroyed by ﬁre—carpenter competent);
Russell v. Hayden, 40-88, 41+-156 (value
of lumber—witness unacquainted with
market value incompetent); Hoxsie v. Em
pire L. Co., 41-548, 43+476 (value of saw

logs—witness acquainted with market value
competent though ignorant of any sales);
Stevens v. Minneapolis, 42-136, 43+842
(value of services in editing a city charter
—att0rney without special knowledge of
subject incompetent);
Lewis v. Wil
loughby, 43-307, 45+-439 (value of horses,

cattle and farm machines—witness held
competent); Papooshek v. Winona etc.
Ry., 44-195,

46+329

(value of realty

business men long resident in city compe
tent); MacLaren v. Cochran, 44-255, 46+
408 (value of note—dealer in mortgage
loans and paper of all kinds competent);
Crich v.

Williamsburg etc.

Co., 45-441,

48+-198 (value of buildings destroyed by
ﬁre—-owner competent); Finch v. Chi. etc.
Ry., 46-250. 48+9l:') (eﬂ‘ect on rental value

of farm of leasing it unfenced—practical
farmers competent); Redding v. Wright.
49-322, 51-+1056 (value of business—wit
ness in same line of business competent
after two hours examination of business
in question); McLennan v. Mpls. etc. Co..

57-317, 59+628 (value of farm products
—farmer who raises and sells them com
petent); Smith v. Library Board, 58-108.
59-+979 (value of rare coins—owner com

pctent); Keller v. Smith, 59-203, 60+
1102 (value of household furniture—wit
ncss who had kept house for eighteen years

and bought furniture for his own use com
petent); Backus v. Ames, 79-145, 81+766
(value of lumber); Fossum v. Chi. etc.

Ry., 80-9, 824-979 (value of land—witness
held incompetent); Linde v. Gaifke, 81
304, 84+41 (value of wheat—farmer com
petent); Curry v. Sandusky F. Co., 88

485, 93+896 (value of ﬁshing grounds-—
vvitness held incompetent); Yorks v. Moo
berg,

84-502,

87+1115

(rental

value of

1and—witnesses held competent); Beaudry
v. Duquette, 92-158, 99+635 (value of ties
and poles—witness held competent); Coch
ran v. Cochran, 93-284, 101+179 (action
for divorce—competency of wife to testify
as to value of husband ’s property);
Meyers v. McAllister, 94-510, 103+564

(value of logging outﬁt—witness held com
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3336. On what based;In general—Questions calling for the opinion of
an expert must be based upon facts testiﬁed to by him or by others, or upon an
agreed state of facts, or upon facts assumed hypothetically as true.28
3337. Opinions based on hypothetical questions-—The opinion of experts
is customarily given in response to a hypothetical question which assumes the

facts which the evidence tends to prove.20

Such a question must be based on

facts admitted, or established, or which, if controverted, might reasonably be

found by the jury from the evidence. That is, it must be framed in accordance
with some theory which the evidence reasonably tends to support. It should
embody substantially all the facts relating to the subject upon which the
opinion of the witness is asked.30 It is improper if it assumes a material fact
which is not supported by any evidence.’1 The facts are assumed only for the
purpose of the question and the opinion of the witness is based wholly on the
facts assumed. It follows that if the jury do not ﬁnd the facts assumed the
opinion of the expert is entitled to no weight," and it is the duty of the court to
instruct the jury to disregard it.“ Where a hypothetical question omits ma
terial eridence, or contains a statement of a material fact as to which there is
petent); Corse v. Minn. G. Co., 94-331,

102+728 (value of securities); Paterson v.
Chi. etc. Ry., 95-57, 103+62l (value of
automobile); Cleveland v. Rowe, 99-444.
109+817 (value of lumber—no market
value at place).
_
27 Clague v. Hodgson, 16-329(291) (age
of sheep—shepherd and owner of sheep
competent); Krippner v. Biebl, 28-139,
9+671 (question as to how far ﬁre in stub
hle will jump a ﬁre-break—practical
farmer with experience in prairie ﬁres
competent); Bunnell v. St. P. etc. Ry., 29
305, 13+129 (question whether a foreman
of a crew of carpenters should be a practi
cal carpenter-experienced carpenter com
petent); Kolsti v. Mpls. etc. Ry., 32-133,

1'.l+6-'55 (question as to practicability of
locking a turntable-—cxperienced railroad
man competent); Davidson v. St. P. etc.
Ry., 34-51, 24+324 (question as to how

long sparks from a locomotive will keep
alive and communicate ﬁre—railroad men
competent); Gilmore v. Brost, 39-190, 39+
139 (question as to negligence in handling
a

stallion-—witnesses

held

competent);

Watson v. Mpls. St. Ry., 53-551, 55+742
(conductor of electric street car cornpctent
to testify as to distance within which car
could be stopped); Beardsley v. Mpls. St.
Ry., 54-504, 56+176 (witness held compo
tcnt to testify as to bucking of street car);
Peteler v. N. W. ctc. Co., 60-127. 61+1024

at a certain speed—conductor of street
car incompetent); Beckett v. N. W. etc.
.-\ssn., 67-298, 69+923 (question as to sui
cide—young physician competent); Peter
son v. Johnson, 70-538, 73+-510 (question
as to practicability of guarding machinery
—witness held competent); Martin v.
Courtney, 75-255, 77+813

(malpractice—

physician of another school held incompe
tent); Sloniker v. G. N. Ry., 76-306, 79+
168 (question as to stopping handcar—
witness held competent); Aultman v. Mo

sloski, 77-27, 79+593 (question as to de
fccts in steam engine—farmer with license
to run a steam threshing machine outﬁt
held incompetent); Fonda v. St. P. Ry.,
77- 336, 79+1043 (question as to running
street car—witness held competent); Hag
crty \'. Evans, 87-435, 92+399 (question as
to the snﬁiciency of a scaﬂ"old—carpenters
held competent).
Q“ Webb v. Mpls. St. Ry., 107-282, 119+
55.

ﬂhloncs v. Chi. etc. Ry., 43-279, 45+444;
Cm’/.icr v. Mpls. St. Ry., 106-77, 118+256.
-'“'\Vittenberg

v.

Onsgard,

78-342,

1-1; Peterson v. Chi. ctc. Ry., 38-511.
135; Briggs v. Mpls. St. Ry., 52-36,
l0l9; Cooper v. St. P. C. Ry., 54-379,
-12; Smith v. Mpls. St. Ry., 91-239,

81+

39+
53+
56+
97+

881; Grcenwald v. Nelson, 92-531, 100+

1124; Frigstad v. G. N. Ry., 101-40, 111+

tractor for brick and stone work incompe

838; Mastcller v. G. N. Ry., 103-244, 114+
757.
31 State v. Stokely, 16—282(249); State
v. llanley, 34-430, 26+397; State v. Scott,

tent); Blomquist v. Chi. etc. Ry., 60-426,

41 -365, 43+62; Frigstad v. G. N. Ry., 101

621818 (question as to det'cctivc dcrriek—
witnesses with some experience in putting

40. 1114838; lljclm v. Western G. C. Co.,
103-514, 1l4+1l31.
32 Pt-te1's(m \'. Chi. ctc. Ry., 38-511, 39+

(question as to what caused floors and
walls to collapsc—brick mason and con

up rlcrricks competent); Snmla \~. Libera,
15-337. 68+36 (suﬁicicncy of cistern wall—

485.

witness held competent); Blondcl \'. St. P.

33 Loucks \'. Chi. ctc.
651.

C. Ry., 66-284, 68+]079 (question as to
i-lfect of running street car around curve

Ry., 31-526, 18+
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no evidence, an objection upon the ground that the question does not contain
a correct statement of the evidence is suﬁiciently speciﬁc, unless the trial judge
asks that his attention be called to the evidence which is omitted or the matter
which is improperly included. The duty of properly framing such a question
rests primarily upon the counsel by whom the question is asked, and he should
not be permitted to frame an improper question, and then cast the burden of
supplying its deﬁciencies upon the opposing counsel.“ A misleading,“ or in
deﬁnite,86 question should not be permitted. In a hypothetical question em
bodying a person’s assumed symptoms and condition it is proper to ask a
medical expert as to the probability of recovery.31 On the direct examination
it is improper to allow an expert to go into particular instances occurring in
his experience if objection is made.“8 It is not the duty of the court to assist
counsel in framing questions.”
3338. Opinions based on the evidence—A trial court may permit a ques
tion to an expert witness, calling for his opinion, to be put by referring him to
the evidence in the case, if he has heard it, instead of stating the facts which it

tends to prove. But such a question must require the witness to assume the
evidence to be true.“I Indeed, it has been said that this mode of examining an
expert is ordinarily preferable to the use of hypothetical questions,‘1 but this
is not the prevailing opinion.‘2 The question must specify the testimony.43
If the expert has not heard certain of the testimony it may be read to him.“
3339. Opinions based on personal knowledge and the evidence-The
opinion of an expert may be based in part on his own knowledge of the facts
and in part on a hypothetical presentation of other facts in evidence.“

3340. Opinions based on knowledge acquired out of c0urt—A medical
expert may give his opinion of the condition of a person whom he has examined
out of court, and such opinion may be-based in part on statements made by the

person to the witness, on an examination for treatment, concerning his feelings
and bodily states. And such statements, in so far as they relate to then exist
ing feelings and bodily states, may be testiﬁed to by the expert in connection
with his opinion.“ But on the direct examination the expert cannot be asked
M Frigstad v. G. N. Ry., 101-40, 111+s3s. as to calling for an opinion by reference
15 Briggs v. Mpls. St. Ry., 52-36,
1019.
30 State v. Scott, 41-365, 43+62.
8'1 Peterson v. Chi. etc. Ry., 38-511,
485; Cooper v. St. P. C. Ry., 54-379,
42; Donnelly v. St. P. C. Ry., 70-278,

53

to opinion evidence, Beardsley v. Mpls. St.
Ry., 54-504, 56+176.
H Beardsley v. Mpls. St. Ry., 54-504, 56+

39+
56+
73+

176.

157.

38 Holden v. Gary, 109-59, 122+1018.
39 State v. Quirk, 101-334, 112+409.
40Jones v. Chi. etc. Ry., 43-279, 45+
444;

Getchell v.

Hill, 21-464;

State v.

Lautensehlager, 22-514; In re Storer, 28
9, 8+827; Peterson v. Chi. etc. Ry., 38-511,
39-+485; Cooper v. St. P. C. Ry., 54-379.
56+42; Beardsley v. Mpls. St. Ry., 54

504, 56+176; MeGrath v. G. N. Ry., 80
450. 83+413; Gasink v. New Ulm, 92-52,
99+624; Decker v. Chi. etc. Ry., 102-99.

112+901; Ahern v. Mpls. St. Ry., 102-435.
‘l].3+1019; Masteller v. G. N. Ry., 103
244, 114+757; Crozier v. Mpls. St. Ry.,
106-77, 118+256. See, as to the necessity

of the expert hearing all the evidence,
Peterson v. Chi. etc. Ry., 38-511, 39+485;
Beardsley v. Mpls. St. Ry., 54-504, 56+
176; Swanson v. Mellen, 66-486, 69+620;

*2 Crozier v. Mpls. St. Ry., 106-77, 118+
256.
See Lawson, Expert and Opinion
Ev. (2 ed.) pp. 174, 258; Rogers, Expert

Test. § 28; MeKelvey, Ev. (2 ed.) 240;
17 Cyc. 255.
4-1 In re Storer. 28-9, 8+827.

See Mas

teller v. G. N. Ry., 103-244, 114+’/'57.
H Beardsley v. Mpls. St. Ry., 54-504, 56+
176.

-15 Masteller v. G. N. Ry., 103-244, 114+
757.
1" Jones v. Chi. etc. Ry., 43-279, 45+444;
Johnson v. N. P. Ry., 47-430, 50+473;
Brusch v. St. P. C. Ry., 52-512, 55+57;
(‘oopcr v. St. P. C. Ry., 54-379, 56+42;
Firkins v. Chi. etc. Ry., 61-31, 63+172;
Nliller v. St. P. C. Ry., 62-216, 64+554;
Weber v. St. P. C. Ry., 67-155, 69+716;
Williams v. G. N. Ry., 68-55, 70+-860; Ful
more v. St. P. C. Ry., 72-448, 75+589; Ed
lund

v. St.

P. C. Ry., 78-434, 81+214;

Skelton v. St. P. C. Ry., 88-192, 92-+960;
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to give such statements if they related, at the time they were made, to past feel
ings and bodily states," or if they related to the cause of the injury or disease.“
A medical expert cannot give an opinion based on information obtained by him
out of court from persons other than patients-—from mere hearsay.“ It may
be stated generally that an expert who has become acquainted with the facts of
the case out of court, directly and not through hearsay. may give his opinion
based on such knowledge.“
3341.‘ Re-direct examination—On re-direct examination it is discretionary
with the trial court to allow a witness to be asked if he did not, on a former
trial, testify diﬂerently."1

3342. Cros-examination—Under general rules of cross-examination an
expert may be asked any question the answer to which might tend to qualify.
explain, or render improbable the opinion expressed on the direct examina
tion.52 He may be asked hypothetical questions, pertinent to the inquiry, as
suming facts having no foundation in the evidence.“ But it seems that under
the guise of testing the professional skill and knowledge of an expert his
opinion upon the issues cannot be called out by means of hypothetical questions
unsupported by the evidence.“ The exclusion of a question on cross-examin
ation which assumes the existence of facts which the jury ﬁnd do not exist is
not prejudicial.“
3343. Impcachment—'l‘lu- usual means of impeaching an expert is by cross

examination as to his qualiﬁeations."'6 and the reasons for his opinion.“ He
may be impeached by evidence of contradictory opinions expressed out of
court." A medical expert. having in his evidence in chief diagnosed the in
jury to the plaintiff as a dislocation of the cervical vertebrae, complicated with
a fracture, and having then tcstiﬁed, without qualiﬁcation or limitation, that

the accepted treatment of a dislocation of~cervical vertebrae, as laid down by the
medical authorities, was a reduction of the dislocation, was asked on cross-ex

amination whether a certain work (admitted by him to be a standard author
ity) did not lay it down that, where the dislocation was complicated with a
fracture, no physician would be justified in attempting to reduce the disloca
tion. This was held proper cross-examination.no Facts inconsistent with the
testimony of experts are admissible.“0
3344. Limiting number of experts—A trial court has discretionary power
to limit the number of expert witm-sscs."‘
Masteller v. G. N. Ry., 103-244, 114+757:

ion Ev. (2 ed.) p. 257.

Crozicr v. Mpls. St. Ry., 106-77, 118+256.
47 Williams v. G. N. Ry., 68-55. 70+860.
See Moratzky v. Wirth, 74-146, 76+1032.
The distinction made in the Williams case
between statements as to existing feelings

pcutcr, 187 U. S. 159.
I
-'-1 Moratzky v. Wirth, 74-146, 76+-1032.
'»_2 Kelly v. Erie etc. Co., 34-321, 25+706.
S1gafoos v. Mpls. etc. Ry., 39-8, 38+627;
Minn. etc. Ry., v. Gluek, 45-463, 48+-194.
See Moratzky v. Wirth, 74-146, 764-1032.

or bodily states and statements as to past
feelings or bodily states is reactionary
and unsound. See Roosa v. Loan Co., 132
Mass. 439; Cronin v. Fitchburg etc. Co.,
181 Mass. 202; 3 Wigmore. Ev. §§ 1720.

1722.
48 Weber v. St. P. C. Ry.. 67-155. 69*
T16.
49 Miller v. St. P. C. Ry., 62-216, 64+554.

5° Hayward v. Knapp. 23-430 (safety of
place in river for mooring); Armstrong v.
('hi. etc. Ry., 45-85, 47+4-59 (suitablcness
of stable for housing horses); Fonda v.

St. P. C. Ry., 77-336, 79+10-13 (stopping
of street car); Lawson, Expert and Opin

See Raub v. Car

-'~3V\'illia1ns v. G. N. Ry., 68-55, 70%-860.
-'14 State v. Stokely, 16-282(249); State
v. Hanley, 34-430, 26+-397.

55 Hayward v. Knapp, 23-430.
-*6 See § 3342
57 See § 3334.
59 Smith v. Standard etc. Ins. Co., 80-291,
R3+342.
M)Wittenberg v. Onsgard, 78-342, 81+14.

"0 Minn. etc. Co. v. Chi. etc. Ry., 108
470. 122+-493.
1";;Sll(‘l(lOIl v. Mpls. etc. Ry., 29-318, 13*
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3345. Account bo0ks—a. Ad1ni.s's'ibi[ity under statutc—The admissibility
of a party’s account books is regulated by statute.62 The statute is not limited
to cases Where the charges made and accounts kept are between both parties, or
between all the parties, of the action. It applies to accounts between a party
and third persons.68 It does not apply, however, to the account books of a
stranger to the action.“

To render account books admissible under the statute

they must be veriﬁed as therein prescribed.“ It is unnecessary that they be
veriﬁed by the oath of the clerk or other person who made the entries. They
may be veriﬁed by the oath of the party whose account books they are, whether
he made the entries or not.

And if they are the books of a ﬁrm they may be

veriﬁed by any partner, though he did not make the entries.66 It is unnecessary
that the books be kept in a formal manner or that entries be explicitly
“charges,” but they must be “original entries” substantially contemporaneous
with the transaction. Entries made in a cash book every night, in the usual
course of business, from slips made at the time of the transaction, are original
entries. But entries made in a journal, from the stubs of a check book, several

days after the giving of the checks, are not original entries.“ The statute is so
framed as to have a very general application.

It is not limited to the account

books of business or professional men."8 As a general rule the facts entered
must be within the personal knowledge of the person making the entries," but
this is unnecessary where entries are made by bookkeepers in the ordinary
course of business from slips or memoranda n1ade by others in the perform
ance of their duties.10 An entry as to an oral contract modifying a prior con
tract has been held not within the statute. An entry must relate to money
aid, goods sold or delivered, materials furnished, services rendered, and the

ike.T1
b. Adrnissibility at common Iaw—-In an action against an insurance com
pany for the value of a stock of merchandise destroyed by ﬁre, day books, ledg
ers, and other books of account, kept in the usual course of business, showing

the amount and value of the goods, are admissible when properly veriﬁed. The
fact that some entries were made by the bookkeeper from temporary slips furn
ished by salesmen will not affect their character as original entries. Whether
such books are admissible when veriﬁed as required by the statute in the case of
ordinary account books is an open question."2 Where a witness testifes that
entries made by him in an account book are the original entries of the transac
tions; that they were made by him at the time of the transactions; that they
are just and true; and that he has no present recollection of the transactions,

the entries are admissible."

The person making the entries must have per

" R. L. 1905 § 4719; Laws 1909 c. 251.

'8 Winslow v. Dakota L. Co., 32-237, 20+
145; Coleman v. Retail etc. Assn., 77-31,
79-+588; Union etc. Co. v. Prigge, 90-370,
96+917. See Brackett v. Cunningham, 44498, 47+157.
64 Carlton v. Carey, 83-232, 86+85.

Paine

v.

Sherwood,

21-225;

Webb

v.

Michener, 32-48, 19+82; Levine v. Lan
cashire Ins. Co., 66-138, 68+855.
68 Woolsey v. Bohn, 41-235, 42+1022.
"9 Union etc. Co. v. Prigge, 90-370, 96+
917. See Carlton v. Carey, 83—232, 86+85;
18 Harv. L. Rev. 52.

65 Wirnmer v. Key, 87-402, 92+228; Pick-

10 Levine v. Lancashire Ins. Co., 66-138,

ler v. Caldwell, 86-133, 90+307; Cumbey
v. Lovett, 76-227, 79+99; Levine v. Lan-

684-855; Paine v. Sherwood, 21-225; Webb
v. Michener, 32-48, 19+82.

cashire Ins. Co., 66-138, 68+855; Johnson
v. Morstad, 63-397, 65+727.

M Webb

v.

Michener,

32-48,

19+82;

Branch v. Dawson, 36—193, 30+-545.

6" Woolsey v.

_47

'11 Deatherage v. Petruschke, 106-20, 118+
153.

Bohn, 41-235, 42+1022;

T! Levine v. Lancashire Ins. Co., 66-138,
68+855.

7BNewe1l v. Houlton, 22-19.
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sonal knowledge of the facts entered," unless he is a bookkeeper making the
entries in the ordinary course of business from slips or other temporary memo
randa made by others in the performance of their duties, and in such cases the
person making the temporary entry must be called to verify his entry.75
0. In general—Eﬁect—Upon an issue as to whether goods sold by A were
upon the credit of B or C the fact that they are charged to B on the books of A
is not conclusive.“” An account book of A, containing an account between A
and B is inadmissible in favor of A to prove a. partnership between B and C.‘n
The fact that books of account contain errors affects their credibility, but not
their admissibility, at least in the absence of fraud." The account books of
loan agents have been held admissible against their principals."
3346. Regular entries—Memoranda—Entries or memoranda made by
third parties in the regular course of business, under circumstances calculated
to insure accuracy and precluding any motive for misrepresentation, are admis
sible as prima facie evidence of the facts stated. It is unnecessary in all cases
to verify the entries by the parties who made them. Their veriﬁcation is not
regulated by any inﬂexible, general rule. The suﬂiciency of a veriﬁcation in a
particular case is a matter lying in the discretion of the trial court and its ac
tion will not be reversed on appeal if there is any evidence fairly tending to
sustain it.“ The admissibility of regular entries made by a person since de
ceased is regulated by statute.“ ‘Memoranda prepared by a witness are often
admissible in connection with his testimony. When, from the use of a memo
randum, the memory of the witness is quickened and he is able to testify fully
from actual recollection of the facts, the memorandum is inadmissible.“2 But

if, upon reading the memorandum, the witness is unable to recollect the trans
action or is only able to do so in part, but recognizes the memorandum as hav

ing been made by him and is willing to swear to its truthfulness, it may be in
troduced as substantive evidence, provided it is an original entry made at the

time of the transaction and in accordance with the customary official, business
or professional practice of the witness—that is, if it is such an entry as would
be admissible if the witness were dead or beyond the jurisdiction of the court; 8‘
and provided, further, that it is ﬁrst made to appear that the witness is unable

to speak fro1n memory or that the memorandum does not enable him to speak
freely from memory.“ According to the better view memoranda not made in
14 Carlton v. Carey, 83-232. 86+85.
'15 Paine v. Sherwood, 21-225.
'16 Culver v. Scott, 53-360, 55+552.
"Brackett v. Cunningham, 44-498, 47+
157.

2l5(172) (laying down the old rule that a
memorandum can only be admitted in con

1a Levine v. Lancashire Ins. Co., 66-138,
68+855.

train movcnents admissible).

79 General Convention v. Torkelson, 73

nection with the testimony of the person
making it); Minn. etc. Co. v. Chi. etc. Ry.,

108-470, 122.4493 (eonductor’s report of
8! R. L. 1905 § 4720.

1111.

"2 Paine v. Sherwood, 19—315(270); Nat.
Bank of Com. v. Meader, 40-325, 41+
1043; Hoﬁ'man v. Chi. etc. Ry., 40-60, 41+

*0 Swedish etc. Bank v. Chi. etc. Ry., 96
436, 105l69. This very sensible decision
lays down a more liberal rule than prevails

301; Com. v. Jeﬁs, 132 Mass. 5; Vicks
burg etc. Ry. v. O’Brien, 119 U. S. 99.
8-1l\‘ewell v. Houlton, 22-19; Singer v.

401, 76+215; Dexter v. Berge, 76-216, 78+

generally in this country and overrules or

Brockamp,

nrorlillcs some of our earlier cases.

Carey, 83-232, 86i85; Meyers v. McAllis
tor, 94-510. 103+564; Naas v. Chi. etc. Ry.,
96 S4. 104+717. See Meyer v. Berlandi,
53-59, 54l937; Coste‘]o v. Crowell, 133

It is in

harrnony with the modern tendency to ad
mit such evidence freely and to leave its

admission largely to the discretion of the
trial court.

See Strand v. G. N. Ry., 101

85, 1114958 (record of engine inspector
held not properly verified); Lamb v. Ben
son. 90 403, 97+14.‘l (T(‘t‘0llli(‘ll lumber
tickets a<lmittcd); Stickuey v. Bronson, 5

33-501,

24+189;

Carlton

V.

Mass. 355; Bates v, Preble, 151 U. S. 149.
34 Stickney
v.
Bronson,
5—215(172);
Beebe v. Wilkinson, 30-548, 16+450; Howe
v. Cochran, 47-403. 50l368; Stahl v. Du

luth, 71 -341, 349, 74+143.

This rule is not
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accordance with the customary otiicial, business, or professional practice of the
witness are not admissible as substantive evidence except as provided by stat
ute.“ The question is perhaps still an open one in this state, but our court has
gone far towards adopting tl1at view.“ All the cases agree that a memo
randum made by a witness from statements made to him'by another person,
though communicated in the course of duty, is inadmissible as substantive evi
dence.“1 Whether a memorandum was made under circumstances rendering it
admissible as substantive evidence is a preliminary question for the court and
its action will not be reversed on appeal unless clearly wrong." If entries
properly admissible are in a book with other entries bearing on the issues, but
not admissible, the pages containing the latter entries should be sealed before

the book is delivered to the jury. It is not enough to instruct the jury to dis
regard the inadmissible entries." To render a memorandum admissible as
substantive evidence it must have been made at the time of the transaction, so

as to be a part of it—substantially contemporaneous with the transaction."0
Entries made a day or two after the transaction from “slips” made at the time
are admissible.m Self-serving entries made by a party are not generally ad
missible.92
3347. Oﬂicial records of public ofﬁcers-—The original record made by any
public oﬁicer in the performance of his oﬂicial duty is prima facie evidence of
the facts required or permitted by law to be by him recorded." But unau
thorized recitals in public records are not evidence of the facts recited.M

It

is unnecessary that the record should be expressly required by law to be kept.
inﬂexible. if the items are so numerous
that it is obvious that the witness could
not testify to them from memory no for
mal proof of his inability is necessary.
Meyers v. l\{cAllister, 94-510, 103+564;
Naas v. Chi. etc. Ry., 96-84, 104+717.
8*! Bates v. Preble, 151 U. S. 149; Dono
van v. Boston etc. Ry., 158 Mass. 450;
Riley v. Boehm, 167 Mass. 183; Smith,
Leading Cases, vol. 1, pt. 1, p. 573 (8 Am.
ed. .

5°)Granning v. Swenson, 49-381, 52+30;
Carlton v. Carey, 83-232, 86+85; Hoffman
v. Chi. etc. Ry., 40-60, 41+301.
8'' Carlton v. Carey, 83-232, 86l-85; Stick

ney v. Bronson, 5—215(172); Price v.
Standard etc. Co., 90-264, 95+1118; Chi
cago L. Co. v. Hewitt, 64 Fed. 314.
88 Carlton v. Carey, 83-232, 86+85.
-"9 Bates v. Preble, 151 U. S. 149.
9° Chaffee v. U. S., 18 Wall. (U. S.) 516;
Putman V. U. S., 162 U. S. 695.
M Webb v. Michener, 32-48, 19+82,
Paine v. Sherwood, 21-225; Levine v. Lan-_

cgshire Ins. Co., 66-138, 68+855.
"2 Deatherage v. Petruschke. 106-20, 118+
153. See Gasser v. Wall, 126+284.
'8 R. L. 1905 § 4708; Winona v. Huif, 11

119(75) (entries in reception book, kept
by the register of deeds, admissible to
prove the record of a town plat, and to
whom delivered after record); Sanborn v.

13-129(122)

(record of town supervisors

as to laying out roads—recitals of juris
dictional facts); Board of Ed. v. Moore,
17-412(391) (record of board of educa
tion—-register of bonds issued); Groif v.
Ramsey, 19-44(24) (entry in reception
book of register of deeds of the reception
for record of an instrument not entitled

to record, may be part of the proof, pre
liminary to evidence of its contents);
Brown v. Eaton, 21-409 (report of ref
eree); Messerschmidt v. Baker, 2281 (re

citals of sheriff in certiﬁcate of sale on
execution); State v. Ring, 29-78, 11+233
(stub duplicates of tax receipts made by
a'county treasurer); School Dist. v. The
lander, 32-476, 21+554 (record of county
superintendent

of schools—revocation

of

license to teach); Gaston v. Merriam, 33
271, 277, 22.L614 (record of deed in recep
tion book); Whitacre v. Martin, 51-421,

53+806 (entries made in reception book of
register of deeds as to time an instrument
was received for record admissible); Por

teous v. Corn. L. Co., 80-234, 83+143 (log
scale); Fish v. Chi. etc. Ry., 82-9, 84+-158
(record of engineering department of mu
nicipality); Hurley v. West St. Paul, 83
401, 86+427 (record of laying out high
way); State v. Bollenbach, 98-480, 108l>3

School Dist., 12-17(1) (record of clerk of

(record of town clerk as to vote on li
cense).
"4 Houltou v. Manteuifel, 51-185, 53+

school district—statemcnt that meeting
was held “pursuant to notice previously
given in writing agreeably to the pro
visions of statute”); Cassidy v. Smith,

541; State v. Baldwin, 62-518, 65+80;
Lloyd v. Simons, 90-237, 954903. See
Fleckten v. Spicer, 63-454, 65+926; Preiner
v. Meyer, 67-197, 69+887.
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It is suﬂicient if it is kept in the proper discharge of a public duty.“ Nor is it
necessary that the entries should be made by the public oﬂicer himself. They
may be made by any person under his direction and authority." As a general
rule public records are not exclusive or conclusive evidence of the facts re
corded, unless expressly made so by statute.W
3343. Official reports and certiﬁcates—Oﬂicial reports and ceruﬁcates
made contemporaneously with the facts stated, and in the regular course of of

ﬁcial duty, by an officer having personal knowledge of them, are admissible for
the purpose of proving such facts.W
3349. Certiﬁed copies of public records—Form of certiﬁcate—Certiﬁed
copies of public records are admissible and have the same effect as the orig
inals.90 The statute provides that the certiﬁcate shall state that the certifying
officer has compared the copy with the original and that it is a correct tran
script therefrom.‘ This requirement is applicable to a judgment roll of a
foreign court.2 It is inapplicable to an exempliﬁcation of a judgment of a
justice court of another state,3 or to a certiﬁcation of a copy of a resolution
‘designating a newspaper for publishing a delinquent tax list.‘ The clerk of
the probate court of Ramsey county is authorized to authenticate and certify
copies of the records of that court.ls An affidavit, purporting to be made by a
public officer, but not signed by him, has been held insufficient as a certificate.‘
To render a certiﬁcate of a public officer admissible it is unnecessary to prove
his election or appointment.1
3350. Acknowledged instruments—Instruments acknowledged as provided
by statute, and having the proper certiﬁcate of acknowledgment indorsed

thereon, are admissible without other proof of their execution, even though the
execution is denied under oath.8

The statute does not render the instrument

95 Evanston v. Gunn, 99 U. S. 660; White
v. U. S., 164 U. S. 100; Chapman v. Dodd,

testamentary);

10—350(277)

(criminal docket of justice

25+628 (scale bills of surveyor general of

of peace); Cole v. Curtis, 16-182(161)l
(id.).
N Evanston v. Gunn, 99 U. S. 660. See

659 (chattel mortgage); Porteous v. Com.
L. Co., 80-234, 83+143 (log scale); Van

Nat. Bank v. Kidd, 20—234(212) (letters
Clark v. Nelson, 34-289,

logs); Ellingboe v. Brakken, 36-156, 30+

Davis v. Hudson, 29-27, 11+-136.
"Leighton
v.
Sheldon,
16—243(214)
(record of marriage); Rogers v. Steven

Dervort v. Vye, 85-35, 88+2 (chattel mort
gage—conditional sale contract); Fitz

son, 1t‘e68(56) (notary’s record of pro
test); State v. Dist. Ct., 29-62, 11+l33
(records of board of public works of St.

cree of distribution); Wilcox v. Bergman,
96-219, 223, 104+955 (statute cited as to

Paul); State v. Ring, 29-78, 11+233 (du

plicate stuh receipts of taxes); State v.
Brecht, 41-50, 42v602 (record of mar
riage); Anti‘l v. Potter, 69-192, 71+935

(record of survey of logs).
"5 U. S. V. McCoy, 193 U. S. 593.
99 R. L. 1905 § 4708; Williams v. Mc
Grade, 13-46(39) (entry of judgment);
Kelley v. Wallace, 14-236(173) (query
whether copy of letter on ﬁle in the Gen
eral Land Office is admissible); Rogers v.
Stevenson, 16-68(56) (assignment to as
signee in bankruptcy—no objection that
copy was obtained after suit begun) ; Man
kato y. Meagher, 17-26-')(243) (a trans

cript of the register of deeds of Blue
Earth county from the records of Ramsey

county, of a town p'at, recorded there
while such territory was attached to Ram

sey county for judicial purposes); First

patrick v. Simonson, 86-140, 90+378 (de

force of a certiﬁed copy).
1R. L. 1905 § 4708. Cited, Kelley v.
Wallace, 14-236(173).; In re Gazett, 35
532, 29+347.
2 Merz v. Chi. etc. Ry., 86-33, 90+7.
3Smith v. Petrie, 70-433, 73+155.
4Kipp v. Dawson, 59-82, 60+845.

l'-‘l:‘itzpatric.k v. Simonson, 86-140, 90+
378.
BCitizens State Bank v. Bonnes, 76-45,
78+875.
7 Thomas v. Hanson, 59-274, 61+135.
8 R. L. 1905 § 4710; Ferris v. Boxell, 34
262, 25+-592; Ellingboe v. Brakken, 36

156, 30-1-659; McMillan v. Edfast, 50-414.
52-907; Romer v. Contcr, 53-171, 54+
1052; Lennon v. White, 61-150, 63+620;
Conrad v. Dobmcier, 64-284, 671-5; Ben
nett v. Knowles, 66-4, 68+111; Crowley
v. Nelson, 66-400, 69t321; Tucker v. Hel
gren, 102-382, 113+912.
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competent as evidence for any purpose for which it would not otherwise be
competent."

3351. Attested instruments—An instrument attested, but not required to
be attested, has been held sufficiently authenticated by the testimony of one of
the parties to it and of a notary who took the acknowledgment of the other
party without calling one of the witnesses.10 An attested assignment of a claim
has been held insuﬂieiently authenticated where proof of the signature of a
witness was made but not of the signature of the party executing the instru
ment.11

3352. Certiﬁcate as to lost record—Provision is made by statute for a cer
tiﬁcate to the eﬁeet that a public record has been lost.12
3353. Mortality tables—The Uarlisle and other similar tables are admis
sible to show the expectation or probable duration of life.13
3354. Records of surveys-—The records of surveys made by the engineering
department of any municipality are made prima facie evidence by statute.“
3355. Record of recorded instruments—-The record of recorded instru
ments is admissible, whenever relevant, to prove the instruments,15 but it is
not conclusive.“ The record of a deed of real estate, appearing on its face to
have been properly executed and acknowledged, is evidence that the deed was
in 1'act executed as it purports to have been, notwithstanding the deed, by rea
son of extrinsic facts, is void, or voidable."

The record of an instrument is

not admissible if the instrument was not entitled to be recorded.“ The record
of a deed, purporting to have been executed by an attorney, is not evidence for
any purpose, unless the authority of the attorney is established."
3356. Letters patent—Letters patent are properly proved by the original
letters patent under the seal of the Patent Oﬂ‘ice."’°
3357. Hospital register of patients—A register of patients, kept at a hos
pital, naming or pretending to name the disease with which a patient was said
to be suffering, is inadmissible to prove the disease.21
3358. Books—Upon an issue as to the genuineness of a bank note bank
note detcctors are inadmissible.22
3359. Foreign 1aws—The authentication of foreign laws is regulated by
statute.23

3360. Foreign judicial records—A statute of this state provides that the
records and judicial proceedings of a court of any other state or of the United
States, or of any foreign country, are admissible when authenticated by the
attestation of the clerk or other officer having charge of the records of such
court, under his seal.“ A copy of the proceedings of a court of another state
cution in this connection includes delivery.

" Ferris v. Boxell, 34-262, 25+592.

Exe-

I-“Meighen v. Strong, 6-177(111); Lund
v. Rice, 9-230(215); Lowry v. Harris, 12

Tucker v. Helgren, 102-382, 113+912.
1° Conrad v. Dobmeier, 64-284, 67+5.

255(166); Lydiard v. Chute, 45-277, 47+
967. See Wilder v. St. Paul, 12-192

11 Fitzgerald v. English, 73-266, 76+27.
12 R. L. 1905 § 4714; Preiner v. Meyer,

67-197, c9+ss7.

v. Merrill, 21-336.

13 Scheﬂier v. Mpls. etc. Ry., 32-518, 21+
711; Deisen v. Chi. etc. Ry., 43-454, 454

864.
14 R. L. 1905 § 4703;
Ry., 82-9, 84+458; Id.,
H-‘R. L. 1905 § 4737;
16-457(411); Gaston v.

(116); Lamberton v. Windom, 18-506
(455) ; Groﬂ’ v. Ramsey, 19-44(24); Thorp

Fish v. Chi. etc
84-179, 87+606.
Conklin v. Hinds,
Merriam, 33-271,

22+614.

"1 Dodge v. Hollinshead, 6-25(1); Gas
ton v. Merriam, 33-271, 22+614.
1'' Clague v. Washburn, 42-371, 44+130.

19 Lowry v. Harris, 12-255(166).

2° Owsley v. Greenwood, 18-429(386).
21 Price v. Standard etc. Co., 90-264, 95+
1118.
22 Payson v. Everett, 12—216(137).
23 R. L. 1905 §§ 4698, 4701, 4702; State
v. Armstrong, 4-335(251) (proof of for

eign statutcs); Merz v. Chi. etc. Ry., 86
33, 90+7 (id.).
24 R. L. 1905 § 4697.

See Gribble v. Pio

neer Press Co., 15 Fed. 689 (certiﬁcate of
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is admissible here, if authenticated according to this statute, though not
according to the act of Congress." This statute does not apply to records of
a non-judicial nature.“ Another statute provides for the authentication of
judgments rendered by justices of the peace in other states.” A foreign
judgment may be proved by a copy thereof, duly authenticated by the duly
authenticated certiﬁcate of an otﬁcer properly authorized by law to give a copy.
The clerk or prothonotary of a court is presumed to possess authority to make
and certify copies of the records of the court in his keeping, and such copies are
duly authenticated by his certiﬁcate, over his official signature and the seal of
the court. His oﬁicial signature and the seal are duly authenticated by the
great seal of the state or government in which the court is found, aﬁixed to the
certiﬁcate of the keeper thereof. The great seal proves itself."
3361. Foreign non-judicial records—Copics of the record of deeds and
other similar private writings made in a sister state are admissible in evidence
in the courts of this state, under the provisions of R. S. U. S. § 906 (U. S.

Comp. St. 1901, 677), when properly certiﬁed and authenticated. But they
will be given such force and effect only as is given thereto by the law of the
state from which they are taken, and it must appear that the record was one

which was authorized and provided for by the statutes of that state." A copy
of the organization certiﬁcate of a national bank, certiﬁed and sealed by the
comptroller of the treasury, is suﬁicient evidence of the corporate existence of
the bank.“0 Copies of records in any of the governmental departments of the
United States, authenticated as such, so as to entitle them to be received in
the courts of the United States, are admissible in the courts of this state.ax A

certiﬁed copy of a deed, recorded in the oﬂice of register of deeds of a county in another state, is competent to prove the date on which the deed was there
recorded.M
3362. Ancient d0cuments—-Ancient documents are evidence of their own
authenticity in the absence of suspicious circumstances tending to discredit
their genuineness.“

3363. Authenticati0n—Necessity—It is the general rule that an instru
ment is not admissible in evidence without proof of its genuineness-—of its
execution by the person by whom it purports to be executed. In short, it must
be autlwntieated.“ Letters received by a person purporting to be in reply to
letters sent by him are presumptively genuine and need not be otherwise an
naturalization held admissible under this
statute); First Nat. Bank v. Kidd, 20

2.’-l4(2l2) (copy of will and probate held
admissible under this statute and also un
der act of Congress of 1790); Bryan v.
Farnsworth, 19—239(198) (exempliﬁcation
of a judgment of a justice of the peace
of another state made by another justice
held inadmissible under this statute or un
der the act of Congress of 1790); Mcrz v.

Chi. etc. Ry., 86-33, 90+? (copy of judg
ment roll of court of another state held in

admissible because not certiﬁed -as required

by R. L. 1905 § 4708).
‘-‘G In re Ellis, 55-401, 56+1056; Gribble
v. Pioneer Press Co., 15 Fed. 689.
26 \\‘ilcox v. Bergman, 96-219, 10-8955.

'-“Gunn v. Peakes, 36-177, 30+466; Bow
man v. Hekla F. Ins. Co., 53-173, 59+943.
29 Wilcox v. Bergman, 96 219, 104+955.

30 First Nat. Bank v. Kidd, 20-234(212).
Bl R. L. 1905 § 4715. Preincr v. Meyer,
67-197, 694887 (records of local land
oﬁice); Tidd v. Rimes, 26-201, 2+497 (id.).

See R. L. 1905 § 4734.
31'Sel1weigcl v. Sbakman, 78-142, 80+87l.
3-1 Hurley v. \Vcst St. Paul, 83-401, 86+
427.
739.

See Rogers v. Clark, 104-198, 116+

“'I‘urrell

v. Morgan, 7-368(290)

(in

dorsement of -payment on note); State v.
Monnier. 8-212(]82) (id.); Mower County
v. Smith, 22-97 (memorandum of receipt

2? R. L. 1905 § 4728; Smith v. Petrie, 70
433, 734-155 (compliance with this statute

gt’ It(;ajvesBma¢}e in Il2{l]liglI1250f16Z6SS((‘.SS11]tt2l1(§
oo s ' ray e_v v. e y,
—
pnn e
paper ivith printed signature); Mast v.

sullieient—unneccssary that certiﬁcate com
ply with R. L. 1905 § 4708). See Bryan
v. Farnsvvorth. 19-239(l0S).

i\latthews,1‘ 30 441,
1(i+155
(contract):
Burt v. Vhnona ctc. Ry., 31-172, 18+28o,
299 (telegram); Adams v. Millc Lacs L.
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thentieated.“ Whether suﬁicient foundation has been laid for the admission
of documentary evidence is a question addressed to the discretion of the trial
court.36

3364. Proof of unattested instruments—-Common-law ru1e—'1‘he usual
way of proving the execution of an unattested instrument is by proof of the
genuineness of the signature.37 It may be proved by the admissions of the
party." it is unnecessary to prove the genuineness of the body of the instru
ment.”

3365. Signatures presumed true—Statute—lt is provided by statute that
every written instrument purporting to have been signed or executed by any
person shall be proof that it was so signed or executed until such person shall
deny the signature or execution of the same by his oath or atﬁdavit.“ The stat
ute applies only to an instrument on which an action is brought against the
maker thereof, or to an instrument on which a counterclaim or defence against
the maker thereof is founded.‘1 It does not apply when the alleged signer is
dead or not a party to the action.‘2 It applies only to instruments which pur
port on their face to have been signed or executed by the party or his agent
against whom it is sought to enforce them.“

When an instrument purports to

be executed by an agent, the authority of the‘ agent is presumed.“ The statute
is applicable to instruments executed by corporations.“ It prescribes a rule
of evidence, not a rule of pleading. The only effect of a failure to make denial
as prescribed by the statute is on the burden of proof.“ A denial of execution
in a pleading, to be effectual, under the statute, must be speciﬁc and the plead
ing must be personally veriﬁed. A general denial is insufficient. The veriﬁ
cation must be positive and not on information and belief.‘7 The statute does
not change the effect of an acknowledgment. An acknowledged instrument is
admissible without proof of its execution, though its execution is denied under

Co.. 32-216, 19+735 (id.); Lydiard v.

141; Moore v. Holmes, 68-108, 70+s72;

Chute, 45-277, 47+967 (deed); State v.
Shevlin, 66-217, 68+973 (plat); Massillon
etc. Co. v. Holdridge, 68-393, 71+399

Massillon etc. Co. v. Holdridge, 68-393,
71+-399; Young v. Perkins, 29-173, 176,

(contract); Fitzgerald v. English, 73-266,

76+27 (assignment of claim); McGinty v.
St. Paul etc. Ry., 74-259, 77+141 (con
tract); Bull v. Clark, 109-396, 124+20
(letters).
35 Melby v. Osborne, 33-492, 24+253;
Hoxsie v. Empire L. Co., 41-548, 43+476.
Sec Banks v. Penn. Ry., 126+410.
3“ McManus v. Nichols, 109-355, 123+
1080; Bull v. Clark, 109-396, 124+20.
3'' See Lamb v. Benson, 90-403, 97+143
(strict proof of signature not made but
other evidence held suﬁicient) ; Schwartz v.
Germania L. Ins. Co., 21-215 (objection

that signature was not authenticated held
not sufficiently speciﬁc).
38 Pottgicscr v. Dorn, 16—204(180).

12+515.
44 Tarbox

v.

Gorman,

31-62,

16+466;

First Nat. Bank v. Compo etc. Co., 61
274, 63+731; Moore v. Holmes, 68-108,
70+872. See McGinty v. St. P. etc. Ry.,

74-259, 77+141.
4!‘ First Nat. Bank v. Compo etc. Co., 61
274, 634-731; London etc. Co. v. St. Paul
etc.

Co.,

84-144,

86+872;

La

Plant

v.

Pratt, 102-93, 112+ss9.
M McCormick v. Doucette, 61-40, 63+95;
Moore v. .Holmes, 68-108, 70+872;' Porter

v. Winona etc. Co., 78-210, 80+-965.
-" Schwartz v. Germania L. Ins. Co., 21
215 (denial of delivery only veriﬁed by at
torney insutﬁeicnt); Johnston v. Clark, 30
308, 15+252 (veriﬁcation by attorney in
sufficient); Cowing v. Peterson, 36-130,

39 Wilson v. Hayes, 40-531, 537, 42+467.

30+46l (general denial insutﬁcient); Baas

40 R. L. 1905 § 4730; Gardner v. United

man v. Credit G. Co., 47-377, 50+496

Surety, 125+264 (applicable to policy of

(id.); McCormick v. Doucette, 61-40, 63+
95 (veriﬁcation on information and belief

insurance found among papers of insured
after his death).
41 Must v. Matthews, 30-441, 16+155;

Lydiard v. Chute, 45-277, 47+967; Fitz
gerald v. English, 73-266, 76+27.
42 Fitzgerald v. English, 73-266, 76+27.
41* McGinty v. St. P. etc. Ry., 74-259. 77+

insuﬁic:ient—general denial insufﬁcient);
Moore v. Holmes, 68-108, 70+872 (id.),;
La Plant v. Pratt, 102-93, 112+889 (in
strument of corporation—veriﬁed denial
on information and belief by attorney in
suﬁicient).

‘
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Articles of association are within the statute.”

or entries are not.“0

Informal memorauda

The words “signer ” and “executed” in the statute are

evidently used synonymously.“l
3366. Signatures of indorsers presumed truc—Statute-—It is provided
by statute that in an action on a bill or note by an indorsee the possession of
the bill or note shall be prima facie evidence that the same was indorsed by the
person by whom it purports to be indorsed.“ The effect of the statute is that
the introduction of the bill or note makes out a prima facie case for the in
dorsee. He need not prove the indorsement.“ The statute applies to bills
and notes of corporations and the authority of officers making indorsements is
presumed.“ When the indorsement purports to be made by an agent his
authority is presumed.“ The statute applies to an indorsement guaranteeing
the payment of the note or bill.“ Checks are within the statute.“
3367. Indorscment of money receivcd—An indorsement of money re
ceived on a promissory note, which appears to have been made when it was
against the interest of the holder to make it, is prima facie evidence of the facts
therein stated.“
PARDL EVIDENCE

3368. General rule—Contracts—As a general rule the terms of a written
contract cannot be contradicted, altered, added to, or varied by parol evidence—

by evidence of a prior or contemporaneous oral agreement.“ In other words,
“parol contemporaneous evidence is inadmissible to contradict or vary the
terms of a valid written instrument.” 6“ The rule applies in equity as well as
at law.61 The law gives the character of conclusiveness to written instruments
deliberately adopted by the parties as embodying their ﬁnal agreements, and
as to the terms, conditions, and limitations thereof the written contracts must

speak for themselves."2

Cases are cited below involving an application of this

48 Rorner v. Conter, 53-171, 54-F1052;
Lennon v. White, 61-150, 63+620; Tucker
v. Helgren, 102-382, 113+-912.
49 Penn. Ins. Co. v. Murphy, 5-36(22).
M Mower County v. Smith, 22-97.
‘M Tucker v. Helgren, 102-382, 113+912.
-'-2 R. L. 1905 § 4730.
5-‘l Tarbox v. Gorman, 31-62, 16+466;
Burr v. Crichton, 51-343, 53+645; Mer
chants etc. Bank'v. Cross, 65-154, 67+

1147; Thorson v. Sauby, 68-166, 70+1083;
London etc. Co. v. St. Paul etc. Co., 84

6° Thompson v. Libby, 34-374, 26+1;
Wemple v. Knopf, 15—440(355).
01 Austin v. Wacks, 30-335, 342, 15+409.
61' Lewis v. Traders’ Bank, 30-134, 14+
587; Bell v. Mendenhall, 78-57, 80+843.
03 Pierse v. Irvine, 1-369(272); McComb
v. Thompson, 2-139(114); Levering v.
Washington, 3—323(227); Walters v. Arm

strong, 5—448(364); Borup v. Nininger,
5-523(417); Kern v. Von Phul, 7-426
(341); Peckham v. Gilman, 7-446(355);

144, 86+872; Huntley v. Hutchinson, 91

Butler v. Paine. 8-324(284); Schurmeier
v. .Tohnson, 10-319(250); First Nat. Bank

244, 97+971.
N First Nat. Bank v. Loyhed, 28-396,
10+421; Nat. Bank v. Malian, 37-404, 34+
901.

('0. Nat. Bank v. Hollistcr, 21-385; Esch
\'. llardy, 22-65; Barnard v. Gaslin, 23
192; Third Nat. Bank v. Clark, 23-263;

5-'1 Tarbox \'. Gorman, 31-62. 16+466.

-16 London etc. Co. v. St. Paul etc. Co..
84-144, 86+872; Mullen v. Jones, 102-72.
]12+1048.
-'17 Estes v. Lovering. 59 504, 61+674.
-'15 R. L. 1905 § 4731; Gocucn v. Schroe
der, 18—66(51, 60); Young v. Perkins, 29

173, 12l-515; Atwood v. Lnnnners. 97-214.
106+310. See. prior to statute, Turrell v.
Morgan. 7-36S(290); State v. Monnier, 8

v. Nat. Marine Bank, 20-63(49); Rock

Merriam v. Pine City L. Co., 23-314; Coon
v. Prudcn. 25-105: Sears v. Wempner, 27
351, 7+362; Knoblauch v. Foglesong, 38

352, 37+586; Curticc v. Hokanson, 38-510.
38+69-1-; Harrison v. Morrison, 39-319, 4.0+
66: Farwcll V. St. Paul T. 00., 45-495,

484326; Ruglnnd v. Thompson, 48-539, 51+
604; Youngbcrg \'. Nelson, 51-172, 53+
629; Dennis \'. Jackson, 57-286, 59+198;
Singer Mfg. Co. v. Potts, 59-240, 61+23;

2l2(]82).

Pcople’s Bank v. Rockwood. 59-420, 61+

59 Harrison v. Morrison, 39-319, 404-66;
Winona v. Thompson, 24-199, 207; Hills

457; lioberls v. \Vold_ 61-291, 634-739;
Northern T. Co. v. Hiltgeu, 62-361, 64+
909; Bowler \'. Braun, 63-32, 654-124;

v. Rix, 43-543, 46+297.
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rule to bills and notes,“3 deeds,‘H mortgages,°“ leases,"6 contracts or bonds for
deeds,“7 sales of personalty,"8 powers of attorney,“ insurance policies,70 articles
of incorporation,71 plats,” chattel mortgages,’3 bills of lading,'“ stock subscrip
tions,75 and miscellaneous co.ntracts."‘

3369. Nature and basis of ru1e—'I‘he modern tendency is to regard the
rule against admit-ting parol evidence to vary or contradict a written instru
ment as a rule of substantive law rather than a rule of evidence."7 The theory
of the rule is that the parties have determined that a particular document shall
be made the sole embodiment of their legal act for certain legal purposes. The
writing is the net result of all prior negotiations. It alone expresses and rep
resents the terms of the legal act. The scattered facts have been brought to
gether, the undesirable and ineifectual discarded, and the desirable and ac
cepted welded into ﬁnal form and embodied in the writing. What was said
during the negotiation of the contract, or at the time of its execution, must be
Phelps v. Sargent, 73-260, 76+25; Porter
v. Winona etc. Co., 78-210, 80+965; North
west T. Co. v. Hulburt, 103-276, 115+159;
Nat. Citizens Bank v. Bowen, 109-473,
l24+241; Nat. Citizens’ Bank v. Thro,
124+965. See Germania Bank v. Osborne,
81-272, 831-1084; Shove v. Martine, 85
29, 88+254, 412; McCaffery v. Burkhardt,

97-1, 105+971; Kaufman v. Barbour, 98
158, 107+1128.

M MeKusick v. Washington County, 16
151(135); McMurphy v. \Valker, 20-382
(334); Follansbee v. Johnson, 28-311, 9+

882; Bruns v. Schreiber, 43-468, 454-861;
Beardsley v. Crane, 52-537, 54+740; Castle
v. Elder, 57-289, 59+197; Security Bank
v.

Holmes,

68-538,

71+699;

Rooney

v.

Koenig, 80-483, 83+399.
85 Berthold v. Fox, 13—501(-462); Morri
son v. Mendenhall, 18—232(212); Security
Bank v. Holmes, 68-538, 71+699; Swedish
etc. Bank v. Germania. Bank, 76-409, 79+
399.
M Stewart v. Murray, 13-426(393); Mc
Lean v. Nicol, 43-169, 451-15; St. Paul etc.
Ry. v. St. Paul etc. Co., 44-325, 46%-566;
Haycock v. Johnston, 81-49, 83+494, 1118;

Kausal v. Minn. etc. Assn., 31-17, 16+430.
"1 Oswald v. Mpls. T. Co., 65-249, 68+15;
Craig v. Benedictine etc. Assn., 88-535,
93+669.

12 Wayzata v. G. N. Ry., 46-505, 49+205.
13 Montgomery v. Chase, 30-132, 14+586.
'14 Mpls. etc. By. v. Home Ins. Co., 55
236, 56+815. See Security Bank v. Lutt
gen, 29-363, 13+151; Leuthold v. Fair
child, 35-99, 27+503, 28+218; Minn. etc.
Co. v. Chi. etc. Ry., 108-470, 122+493.
'15 Mpls. T. M. Co. v. Davis, 40-110, 41+
1026 ; Masonic T. Assn. v. Channel], 43

353, 45+716.

-

T6 Morrison v. Lovejoy, 6—319(224) (con

tract for operation of lumber mills); Nel
son v. Robson, 17-284(260) (delivery of
wheat as security for advances—evidence
to show a sale inadmissible); Stees v.
Leonard, 20-494(448) (building contract
—oral contract to drain land inadmissi
ble); Winona v. Thompson, 24-199 (con
tract for construction of railway); Cowel
v. Anderson, 33-374, 23+542 (bond of in
demnity); Norris v. Clark, 33-476, 24+
128 (contract for exclusive agency to sell

61 Russell v. Schurmeier, 9-28(16); Aus

brick); King v. Merriman, 38-47, 35+570
(contract granting right to cut timber);
Aultman v. Brown, 39-323, 401-159 (ac
ceptance of orders); Masonic T. Assn. v.

tin v. Wacks, 30-335, 15+-409.
88 Day v. Raguct, 14-273(203); Wemple

Channel], 43-353, 45+716 (stock subscrip
tion); Peet v. Sherwood, 47-347, 50+2-11,

v. Knopf, 15-440(355) ; Cole v. Curtis, 16

414, 55-+559; Justus v. Myers, 68-481, 71+
667; Morse v. Johnson. 86-9, 89+1l30;
Northwest '1‘. Co. v. Hulbnrt, 103-276,

929 (contract to pay agent commission for
securing a loan); Mueller v. Barge, 54
314, 56+36 (assignment of corporate stock
as security); Tarbox v. Cruzen, 68-44,
70+860 (contract of agency); Phelps v.
Sargent, 73-260, 76+25 (guaranty of a
note); Bell v. Mendenhall, 78-57, 804-843
(contract for the payment of “all of the
outstanding indebtedness” of others);
Baylor v. Butterfass, 82-21, 84+640 (ae
ceptance of order by debtor-assignment

115+159.

of debt).

69 Gilbert v. Thompson, 14-544(414).
1° Frost ’s Detroit etc. Works v. Millers’
etc. Co., 37-300, 34+35; Boak v. Manches
ter etc. Co., 84-419, 87+932; Calmenson
v. Equitable etc. Co., 92390, 100+88. See

7'1 Pitcairn v. Philip Hiss Co., 125 Fed.
110; Current v. Muir, 99-1, 108+870 (in
ferentially); Thayer, Ev. 390; 4 Wig

Trainer v. Schutz, 98-213, 107+812; Erik

son v. Propp, 106-238, 119+390.

182(161); Jones v. Alley, 17—292(269);
Cook v. Finch, 19-407(350); Kessler v.
Smith, 42-494, 4-H794; Hills v. Rix, 43
543, 46+297; Winslow v. Ilerzog, 46-452,
49%-234; Am. Mfg. Co. v. Klarquist, 47

344, 50+2-13; Nat. G. & F. (10. v. Bixby,
48-323, 51%-217; Gasper \'. Ileimbach, 53

more, Ev. § 2400; 1 Elliott, Ev. § 569;

17 Cyc. 570; 17 Harv. L. Rev. 271.
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excluded from consideration, because the parties have made the writing the
only depository and memorial of the truth, and whatever is not found in the

writing must be understood to have been waived or abandoned. The document
is not, properly speaking, the evidence of the contract; it is the contract itself.
As the document in the eye of the law is the contract between the parties, it
must be accepted as ﬁnal for the measurement and adjustment of all rights
and obligations which rise out of it.78 The rule is founded on the obvious in
convenience and injustice that would result if matters in writing, made with
consideration and deliberation, and intended to embody the entire agreement
of the parties, were liable to be controlled by what Lord Coke expressively calls
“the uncertain testimony of slippery memory.” Hence, where the parties have
deliberately put their engagement into writing in such terms as to import a
legal obligation, without any uncertainty as to the object or extent of such en
gagement, it is conclusively presumed that the whole engagement of the par
ties, and the manner and extent of their undertaking was reduced to writing.
Parol evidence is inadmissible to add another term to the agreement, though
the writing contains nothing on the particular one to which the parol evidence
is directed. The rule forbids to add by parol where the writing is silent, as
well as to vary where it speaks. The law controlling the operation of a written
contract becomes a part of it, and cannot be varied by parol any more than
what is written."
3370. Necessity of valid written instrument—-Before the parol evidence
rule can be appealed to, or have force, there must be a valid written instru
ment. There must exist a writing, containing the terms of a contract between
the parties, and designed to be the repository and evidence of their ﬁnal in
tentionsf’0
3371. Parties-Parol evidence is admissible to show an undisclosed princi
pal.“1 When an instrument is signed by a person and there is aﬁixcd to his
name “agent,” “trustee,” “secretary,” etc., parol evidence is admissible to show

that he contracted in a representative capacit_vﬁ2 If the true owner conveys by
any name, the conveyance, as between the grantor and grantee, will transfer
title, and parol evidence is admissible to identify the actual grantor.83 That
parties to an instrument bear the relation of principal and surety may be shown
'18 Current v. Muir, 99-1, 108+870; Union
'Selling Co. v. Jones, 128 Fed. 672.
"Thompson v. Libby, 34-374, 26+1;
Hone

v.

Woodruﬁ,

1-418(303,

308);

Schurmeier v. Johnson, 10-319(250); Bcr
thold v. Fox, 13-501(462); Jones v. Alley,
17—292(269); Bradford v. Neill, 46-347,
49+193; Beycrstedt v. Winona M. Co., 49
1, 51+619; Wheaton v. Noye, 66-156, 68+
854; Morse v. Johnson, 86-9, 89+1130;
Seitz v. Brewers’ R. Co., 141 U. S. 510;

Union Selling Co. v. Jones, 128 Fed. 672.
The rule that prior negotiations are merged
in the contract is general in its nature.
U. S. v. Bethlehem 8. Co.. 205 U. S. 105.
Parol evidence is excluded. not because it
is lacking in cvidentiary value, but because
‘the law for some substantive reason de

the statute of frauds. it is readily under
stood that it is the writing alone that is to
speak; but this is equally true of con
tracts which hy the convention of the par
ties have assumed a similar form. The
writing is the contractual act, of which
that which is extrinsic, whether resting in
parol or other writings, forms no part.
Pitcairn v. Philip Hiss Co., 125 Fed. 110.
Sec Graham v. Savage, 126+394 (exceptions
to rule-—nature and object of rule dis
cussed).
\‘"lie\'erstcdt

v.

Winona

M.

Co., 49-],

51+619.
R1 Linrlckc v. Levy, 76-364, 794-314 (over
ruling Rowell v. Oleson, 32-238, 204-227;
Williams v. Journal P. (‘o.. 43-537, 45+
1133); Strceter v. Jann, 90 393, 96+1128;
Hunter v. Cobe, 84-187, 874-612; Goss v.

clares that what is sought to be proved by
it, being outside the writing by which the

Stevens, 32-472, 21+549; Pleins v. Wach—

parties have undertaken to be bound, shall
not be shown. When, by statute, a writ

cnhcimcr. 103-342, 122+1(i6. See § 216.
*2 Souhegan Nat. Bank v. Boardman, 46

ing is required either to create an obliga
tion or to effect a result, as in the case
of deeds and wills, or of contracts within

293, 48+-1116; Kranigcr v. People’s B.
Soc., 60-94, 61+904.
"3 Wakefield v. Brown, 38-361, 37+788.
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by parol.“ The parties to an instrument may always be identiﬁed by parol
evidence.85
3372. Date of instrument—The real date upon which an instrument was
delivered and became operative may generally be shown, regardless of the date
recited in the instrument.“
3373. Considera.tion—As a general rule the statement in a deed or other
written contract of the consideration is not conclusive. Parol evidence is ad
missible to show the real consideration. It may be shown to be greater or less,
or diﬂferent, or additional to the one expressed."

Where an aggregate sum is

named as the consideration for the sale of several items of property the actual
consideration for each of them may be shown.*18 A want or failure of consider
ation may be shown.80

Where no consideration is expressed, the consideration

may be shown by parol unless the contract is within the statute of frauds.9° It
may be shown by parol that the consideration was not to be paid until a certain
event.91 Under the guise of showing the real consideration a party cannot
prove a prior or contemporaneous oral agreement that would change the legal
effect and operation of the instrument.” Where the consideration is con
tractual, and stated in the instrument, parol evidence is inadmissible to vary

or contradict it.98 Some statements in our cases with reference to invalidating
instruments and raising a resulting trust are to be read with reference to the

fact that private seals have since been abolished in this state.“ It is some
times said that an additional consideration cannot be shown unless it is con
sistent with the one stated 95 but this is probably not true at the present time.
3374. Time of performance-—When a contract is silent as to the time of
performance the law implies that it is to be performed within a reasonable
time, and if the contract is in writing parol evidence is inadmissible to vary
.84 Kaufman v. Barbour, 98-158, 107+
1128; Metzner v. Baldwin, 11-—150(92).
85 Wakeﬁeld v. Brown, 38-361, 37+788.
80 Pigott v. O’Halloran, 37-415, 35+4;
Dennis v. Jackson, 57-286, 59-+198; State
v. Young, 23-551; Schwab v. Rigby, 38
395, 38+101; Swedish etc. Bank v. Ger
mania Bank, 76-409, 79+399. See Almich
v. Downcy, 45-460, 48+197 (note post
dated or antedated); Wilson v. Schnell,
20-40(33) (instrument not dated).
8'1 Hone v. Woodruif, 1-418(303‘, 308);
Kumler v. Ferguson, 7—442(351); Dayton

v. Warren, 10—233(185); Jordan v. White,
20-91(77); Dole v. Wilson, 20—356(308);
Minor v. Sheehan, 30-419, 15+687; Keith
v. Briggs, 32-185, 20+91; McMillan v.
Ames, 33-257, 22+612; Harrington v. Sam
ples, 36-200, 30+671; Bolles v. Sachs, 37
315, 33+862; Devine v. Lewis, 38-24, 35+
711; Nazro v. Ware, 38-443, 38+359;
Donlon v. Evans, 40-501, 42+-472; Pray v.

Rhodes, 42-93, 43+838; Sayre v. Burdick,
47-367, 50+245; Board of Trustees v.

88 Mulcahy v. Dieudonne, 103-352, 115+
636.
8° Ruggles v. Swanwick, 6—526(365);
Lamprey v. Lamprey, 29-151, 12+514;
Pray v. Rhodes, 42-93, 431-838; Slater v.
Foster, 62-150 64+160; Warner v. Schulz,
74-252, 77+25; N. W. C. Co. v. Lanning,

83-19, 85+823; Nat. Citizens Bank v.
Bowen, 109-473, 124+241. See MeKusick
v. Washington County, 16—151(135)

(de

cided before the abolition of private seals).
90 Horn v. Hansen, 56-43, 57+315; Albert
Lea College v. Brown, 88-524, 93+672.
"1 Johnson v. McClure, 92-257, 99+893.
92 Bruns v. Schreiber, 43-468, 45+861;
Sayre v. Burdick, 47-367, 50+245; Security
Bank v. Holmes, 68-538, 71+699; Bell v.

Mendenhall, 78-57, 80+843; Rooney v.
Koenig, 80-483, 83+399; Jensen v. Crosby,
80-158, 83+43; Kammrath v. Kidd, 89
380, 95+213; Kramer v. Gardner, 104-370,
116+925; 17 Cyc. 659.
‘J3 Sayre v. Burdiek, 47-367, 50+245; An
derman

v.

Meier,

91-413, 415, 98+327;

Brown, 66-179, 68+837; Langan v. Iver
son, 78-299, 80+1051; Jensen v. Crosby,

Kramer v. Gardner, 104-370, 116+925; 17

80-158, 83+43; Le May v. Brett, 81-506,
84+339; N. W. C. Co. v. Lanning, 83-19,
85+823; Witzel v. Zuel, 90-340, 96-+1124;
Anderman v. Meier, 91-413, 9S+327; John
son v. McClure, 92-257, 99+893.

94 See McKusick v. Washington County,
16—151(135); McMillan v. Ames, 33-257.
260, 22+612; Pray v. Rhodes, 42-93, 96,
43+838.

Cyc. 661; 1 Elliott, Ev. § 582.

95 Dole v. Vliilson, 20—356(308); Keith v.

Briggs, 32-185, 20+91.
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this implication.” When time is not expressly or impliedly essential, parol
evidence is inadmissible to prove that at the time of the execution of the con
tract it was understood or agreed that it should be so.M Where the time of
performance in a written contract is material and expressed, parol evidence

of a different time agreed on by the parties is inadmissible.“
3375. Modiﬁcation-—A written contract, not within the statute of frauds,

may be modiﬁed by a subsequent oral agreement based on a sufﬁcient consid
eration.” Prior to the abolition of private seals a sealed instrument could not
be modiﬁed by parol, but it was held that a parol modiﬁcation was valid, if
executed, or so acted upon that it would be inequitable to enforce the original
instrument.1 lt has been held that a statutory warehouse receipt cannot be
subsequently modiﬁed by parol.2
3376. Facts invalidating contract-—Fraud, illegality, etc.—The parol
evidence rule does not exclude evidence to invalidate an instrument.“ Thus
parol evidence is admissible to prove fraud; ‘ illegality; ‘ unfairness; ° duress; 7
want of due execution; ‘‘ want or failure of consideration ; ‘ or mistake."

3377. Conditional delivery—Parol evidence is admissible to show that an
instrument was delivered to take eﬁect and become operative only on the hap
pening of a certain contingent future event.11 The limitation of this rule to
unsealed instruments, noted in some of our cases, has doubtless been removed

in this state by the abolition of private seals.12
3378. Oral agreement referred to in writing-—Where there is a direct ref
erence in a writing to an oral agreement the latter may be proved though the
effect is to add material terms and conditions to the writing.18
3379. Writing in part performance of oral contract—A writing given in
part performance of an oral agreement does not exclude proof of the oral
agreement.H
=10 Stone v. Harmon, 31-512, 19+88; Lil
jengren v. Mead, 42-420, 44+306.
W Austin v. Wacks, 30-335, 15+409.
98 Morrison v. Lovejoy, 6-319(224).
"9 Hewitt v. Brown, 21-163; Liljengren

peachment of acknowledgment); Annan v.
Folsom, 6-500(347) (id.); Baze v. Arper,
6-220(142) (id.); Edgerton v. Jones 10
427(341) (id.) ; Ruggles v. Swanwiclt, 6
526(365) (non-delivery); Comer v. Bald

v.

win, 16-172(151) (id.); Pigott v. O'Hal

Mead, 42-420,

44+306;

Thompson

v.

'l‘h'ompson, 78-379, 81+204, 543 (reversed
on reargumcnt); Van Santvoord v. Smith,
79-316, 82+6-42; Youngberg v. Lamberton,
91-100, 97+57l; Steidl v. Mpls. etc. Ry.,

loran, 37-415, 3-5+4 (id.).

94-233, 102+701; Craven v. Skobba, 108

Minn. etc. Assn., 31-.17, 16+430; Gaston v.
Merriam, 33-271, 22+614; Almieh v. Dow
ney, 45-460, 48+197; Northwest T. Co. v.

165, 121+625.
1Sriebert v. Leonard, 17-433 (410); Stees
v. Leonard, 20-494(448) ; l\lcClay v. Gluck,
41-193, 42+S75.
I-"I‘hompson

v.

Thompson,

78-379,

I‘ See § 3373.
10 Smith v. Jordan, 13-264 (246); Conger
v. Nesbitt, 30- 436, 15+875; Kausal v.

Hulburt, 103-276, 115+159.
11\\'estman \'. Krumvveidc, 30-313, 15+

81+

255; Skaaraas v. Finnegan, 31-48, 16+

204, 543. This case is criticised in 13
Harv. L. Rev. 681.
3 Cooper v. Finke, 38 2, 35+469.
4Kerrick v. Van Duscn, 32-317, 20+228;
Cooper v. Finke, 38-2, 35+-469; Lewis v.
Willoughby, 43-307, 45+439; Vilctt v.
Moler, 82-12, 8-H-4523; O’Malley v. G. N.

456; Merchants’ Exch. Bank v. Luekow,
37-542, 35+43-4; Smith v. Mussetter, 58

Ry., 86-380, 90+974.

\\'ilson. 39-467. -i0+571; Mpls. T. M. Co.
v. Davis, 40-110, 41+1026; Ward V. John

5 Cooper v. ]~‘inkc, 38-2, 35+469; Lewis v.

Willoughby,

43-307,

4-‘H439;

Stein

V.

Swensen, 46-360, 49-55; Mohr v. Miessen,
47-228, 49+S(i2.
6O’Mallcy v. G. N. Ry., 86-380, 90+974.
7 Tapley v. Tapley, 10--i48(360); (lraharn

v. Burch, 44-33, 46+14S.
5Dodge v. llolliushcad,

6-25(1)

(im

159, 591995; German-Am. Nat. Bank v.
People's G. & E. Co., 63-12, 65+90; Shove
v. Martins, 85-29, 88+254; Mendenhall v.

I'll-ich, 9-1-100, 10l+l057; Burke v. Du~
lancy, 153 U. S. 223. See McCormick v.

son, 57-301, 59+189; Slocum v. Bracy, 55

249, 56+2~‘26.
12 Sec Blewitt v. Boorum, 142 N. Y. 357.

13 Ruggles v. Swanwick, 6-526(365).
14.1ord.-tn v. ‘Vhitc, 20-91(77); Healy v.
Young, 21-389; lammon v. Ganﬁeld, 42
368, 44+125; (lermania Bank v. Osborne,
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3380. To explain subsequent conduct—A contemporaneous oral agree
ment may be admitted, not to vary the terms of a written contract, but to ex
plain subsequent conduct claimed to be in accordance with such oral agree
ment.us

3381. Condition subsequent—Parol evidence is admissible to prove a
condition subsequent which would have the effect of defeating or modifying
the contract.“
3382. Agreement that contract should not be binding—Parol evidence
is inadmissible to prove that a written instrument was executed with_ the un
derstanding that it was not to be binding according to its terms."
3383. Unilateral contracts—The parol evidence rule applies to unilateral
contracts.18

,

3384. Oral contracts subsequently reduced to writing—Parol evidence
of a valid and completed oral agreement is not excluded by the fact that the
agreement is subsequently reduced to writing.“’ But when an oral agreement
is reduced to writing before it is fully performed, the writing presumptively

embodies the ﬁnal contract of the parties and excludes parol evidence of its
terms.20

'

3385. Instrument given as security—-Parol evidence is admissible to show
that an instrument absolute on its face was intended merely as security.21 It
may be shown that a chattel mortgage in terms securing the contemporary note
of the mortgagor was in fact given as collateral security for a pre-existing debt
which has been paid.22
3386. Terms and conditions implied by law-The terms or conditions
which the law reads into the contracts of parties are no more subject to varia
tion by parol than the terms used by the parties themselves.”
3387. Warranties—On a sale of personalty a warranty is not a distinct,
collateral contract, but one of the terms of the sale, and if the sale is embodied

in a writing complete in itself, but silent on the subject of warranty, parol
evidence is inadmissible to prove a warranty.“ Where the writing contains
81-272, 83+1084. See Wilson v. Hentges,
29-102, 12+-151; Thompson v. Libby, 34
374, 26+1; Harrison v. Morrison, 39-319,
40+66; Bretto v. Levine, 50-168, 52+525;
McNaughton

v.

Wahl,

99-92,

108+467;

Rines v. Ferrell, 107-251, 1]9+10-55.
15 Levering v. Langley, 8—107(82); Rug
land v. Thompson, 48-539, 51+604.
1" Wemple v. Knopf, 15-440(355); Cur
tics v. Hokanson, 38-510, 38+694; Harri
son v. Morrison, 39-319, 40+66; Kessler v.
Smith, 42-494, 44+794; Masonic T. Assn.
v.

Channell,

43-353,

45+-716.

See

Ger

mania Bank v. Osborne, 81-272, 83+1084;
Lilienthal v. Suﬂ'olk B. Co., 154 Mass. 185;
17 Cyc. 643.
1" McCormick v. Wilson. 39-467, 40-P571;

Cowel v. Anderson, 33-374, 23+542; Graham
v. Savage. 126+394. See Lebanbn Sav.
Bank v. Penney, 44-214, 46+331; Esch r.
Hardy, 22-65.
18 Horn v. Hansen, 56-43, 57+315.
1° Conrad v. Marcotte, 23-55; Aultman v.
Kennedy, 33-339, 23+528.
See Kelly v.
Clow etc. Co., 20-88(74); Frohreich v.
Gammon, 28-476, 11+88; Salisbury v. Hek
la F‘. Ins. Co., 32-458, 21-L552; (lanser v.

Fireman's F. Ins. Co., 34-372, 25+943.
2° Blondel v. Le Vesconte, 41-35, 42+544;

Cable v. Foley, 45-421, 47-1-1135; Pearce
v. McGowan, 35-507, 29+176; Mueller v.

Barge, 54-314, 56+36. See Aultman v.
Falkum, 51-562, 53+875.
21 Jones v. Rahilly, 16—320(283); Davis
v. Crookston etc. Co., 57-402, 59+-482;
Pound v. Pound, 64-428. 67+200.

See Rus

sell v. Schurmeier, 9+28(16); Schurmeier
v. Johnson, 10—319(250); Northern T. Co.

v. Hiltgen, 62-361, 64+909.
22 Harrington v. Samples, 36-200, 30+671.
28 Stone v. Harmon, 31-512, 19+88;
Thompson v. Libby, 34-374, 26+-1; Liljen
gren v. Mead, 42-420, 44+306; Alexander
v. Thompson 42-498, 44+534; Am. Mfg.
Co. v. Klarquist, 47-344, 50+243; Oswald
Mpls. T. Co., 65-249, 68+15; McAlpine v.

Millen, 104-289, 301, 116%-583; Am; B. Co.
v. Am. etc. Co., 107-140, 119+783; Union
Selling Co. v. Jones, 128 Fed. 672.
24 Jones v. Alley, 17-292(269); Thomp
son v. Libby, 34-374, 264-1; Goulds v.
Brophy, 42-109, 43+834; McCormick v.
Thompson, 46-15, 48-+415; Bradford v.
Neill, 46-347, 49+193; Wisconsin etc. Co.
v. Hood, 54-543, 56+165; Wheaten v. Noye,

66-156, 68+854; Shaw v. Maybell, 86-241,
90+392; Osborne v. Josselyn, 92-266. 99+
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warranties other warranties cannot be proved by parol.25 Evidence of an oral
warranty of the quality of land conveyed by deed is inadmissible to vary or
contradict the deed.“

3388. ]udgments—'1‘ho parol evidence rule applies to judgments and judi
cial proceedings.27
3389. Oﬁicial records-—Whether the official records of administrative offi
cers and boards may be contradicted, varied, or supplemented by parol, depends
upon the particular statute under which they are made.“ As a general rule,
such records cannot be contradicted, varied, or supplemented by parol evidence.
unless the statute otherwise provides.”

3390. Informal and non-contractual writings-—The parol evidence rule
does not apply to informal and non-contractual instruments. On this ground
parol evidence has been held admissible to vary or contradict a written ad
mission;’° an entry by a bank in a depositor’s pass-book;“ an order for
goods; 3’ an acknowledgment of a sum due; 33 a memorandum of a contract; 3‘
an agreement lacking some essential element of a valid contract.-""
3391. Receipts—'l‘he parol evidence rule does not apply to receipts unless
they are of a contractual nature.“ If a part of a receipt is contractual and a
890;
467;
510;
672;

McNaughton v. Wahl, 99-92, 108+
Seitz v. Brewer ’s etc. Co., 141 U. S.
Union Selling Co. v. Jones, 128 Fed.
21 Harv. L. Rev. 565. See Kelly v.

Clow, 20-88(74)

(oral warranty not ex

173 (record of county board in tax proceed
ings).
30 Bingham v. Bernard, 36-114, 301404.
31 Branch v. Dawson, 36-193, 30+545.
32 Boynton v. Clark, 42-335, 44-+121;

cluded by the fact that after the sale an
agent of the seller gave the purchaser his
written warranty); Aultman v. Falkum,
47-414, 50-471 (sale of harvester with
written warranty—defence of prior oral
warranty); Aultman v. Clifford, 55-159,
56+593 (writing incomplete—evidence of
oral condition that article ordered should
be of a certain quality) ; Potter v. Easton,

Head v. Miller, 45-446, 48+192; McCor
mick \'. Thompson, 46-15, 48+415; Tufts
Hunter, 63-464, 65+922; Becker v. Calmen

82-247, 84+]011 (writing incomplete).

$6 Beyerstedt v. Winona M. Co., 49-1, 51+
619.

2-5 Humphrey v. Merriam, 46-413, 49+199.
26l\Icl\1urphy v. Walker, 20-382(334).

'-‘Y Stcc‘e v. Ethcridge, 15-501 (413) ; State
v. Macdonald, 24-48; Long v. Webb, 24
380; Ferguson v. Kumler. 25-183; Schmitt

v. Schmitt. 32-130, 19+6-49; Leftwich v.
Day, 32-512. 21+731. See Mareck v. Mpls.
T. Co., 74-533, 77+428 (parol evidence ad
missible to show that action was prosecuted
for beneﬁt of cestuis que trust).
28 See State v. Gut, 13-341(315) (certiﬁ

son, 102-406, 113+1014.

See Kessler v.

Smith, 42-494, 44-+794; Am. Mfg. Co. v.
Klarquist, 47-344, 50+243.
5-” Alexander v.

Thompson, 42-498,

44+

34.
3* Vaughan v. McCarthy, 63-221, 65+249.

30 Seuccrbox v. McGrade, 6-484(334) (re
ceipt in the nature of a contract of sale);

Wykoﬁ v. Irvine, 6-496(344) (receipt of
money to be loaned) ; Robson v. Swart, 14
371(287) (warehouseman ’s wheat receipt) ;
Knoblauch v. Kronschnabel, 18-300(272)
(contractual receipt—sale of ﬂour); Mor
ris v. St. P. etc. Ry., 21-91 (non-contract
ual receipt of payment of money); Sears

cate of clerk as to drawing of jurors—not

v. Wempner, 27-351, 7+362 (non-contract
ual receipt indorsed on note); Branch-v.

conclusive); St. Louis County v. Nettleton,
22-356 (record of county board as to

Dawson, 36-193, 30+545 (entry by a bank
in depositor’s pass-book non-contractual);

taxes—parol evidence admissible to show
a certain item included) ; State v. Dist. Ct.,

Cummings v. Baars, 36-350, 31+-449 (re

29-62, 11+133 (records of board of public

ceipt “in full of all demands") McKinney
.v. Harvie, 38-18, 35+668 (receipt of money

works of St. Paul only prima facie evi

in part payment for land held non-c0u

dence—may he supplerneuted by parol);

tractual); Burke v. Ray, 40-34, 414-240

Keycs v. l\Ipls. etc. Ry., 36-290, 30/r888
(order for vacation of highway—defccts
of order cannot be supplied by parol);
Rud v. Pope County, 66-358, 68+1062 (or

der changing location of highway-—-extrin
sic evidence inadmissible to aid descrip
tion of highway).
29 State v. Crookston L. Co., 85-405, 89+

(receipt of money held non-contractual);

Thompson v. Layman, 41-295, 421-1061
(satisfaction of mortgage held non-con
tractual) ; Elsbarg v. Myrman, 41-541, 43+
572 (receipt of money held non-contract
ual); Tarbell v. Farmers’ M. El. Co., 44

471, 47+152 (warel¢ouseman’s receipt for
grain held contractual in part); Theopold

-
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part non-contractual, the parol evidence rule applies to the former but not to
the latter.87
3392. Incomplete written contracts—Where it is apparent that a written
contract is not a complete and ﬁnal statement of the whole of the transaction

between the parties, parol evidence is admissible to prove the existence of any
separate oral agreement as to any matter on which the written contract is
silent, and which is not inconsistent therewith. The only criterion of its com
pleteness or incompleteness is the writing itself. It cannot be proved to be
incomplete by going outside of the writing, and proving that there was an oral
stipulation entered into not contained in the written agreement. But, while
the writing itself is the only criterion, it is unnecessary that its incompleteness
should appear on its face, from mere inspection. It is to be construed, as in
any other case, in the light of its subject-matter, and the circumstances in

which, and the purposes for which, it was executed." The omitted portions
of a contract which does not appear to be complete may be proved by parol,
but so much of the contract as is in writing must be proved by the writing.89

3393. Distinct collateral contract—A complete written contract does not
exclude proof of a prior or contemporaneous oral contract between the same
parties, which is distinct and collateral, and does not qualify the written con
tract, and is not inconsistent therewith, though it may relate to the same sub
ject-matter, and be a part of the same transaction.‘0 It has been said that to
justify the admission of an oral contract as “collateral” it must relate to a
subject distinct from that to which the writing relates,H but a more liberal rule
now prevails.42 Proof is admissible of any independent fact, which is not in
consistent with, or does not qualify, any of the terms of the written contract,

even though it may relate to the same subject-matter, and it is immaterial
v. Deike, 76-121, 78+977 (indorsement of
payment on a note) Thompson v. Thomp
son, 78-379, 81+204, 543 (warehouseman's

receipt for grain held contractual); Jor
dan v. G. N. Ry., 80-405, 83+391 (receipt

in full of all claims and demands); Cappis
v. Weidemann, 86-156, 90+368 (receipt in
full for services of entire family held not
a settlement but open to explanation);
McCaﬁ‘ery

v.

Burkhardt,

97-1,

105+971

(indorsement of payment on note).
3'1 Tarbell v. Farmers’ M. El. Co., 44-471,
47+152.

38 Wheaton v. Noye, 66-156, 68+854; Pot
ter v.

Easton, 82-247,

84+1011;

South

wick v. Herring, 82-302, 84+1013; Ruther
ford v. Selover, 87-495, 92+413; McNaugh
ton v. Wahl, 99-92, 108+467; Hand v.
Ryan, 63-539, 65+1081; Vaughan v. Mc
Carthy, 63—221, 65+249; Horn v. Hansen,
56-43, 57+315; Staples v. Edwards, 56
16, 57+220; Aultman v. Clitford, 55-159,

v. McNitt, 6-513(357).
See Wilson v.
Hentges, 29-102, 12+-151; Am. Mfg. Co. v.
Klarquist, 47-344, 50+2-13; Bankers’ etc.

Co. v. Rogers, 73-12, 75+747; Becker v.
Calmenson, 102-406, 113+1014; St. An
thony etc. Co. v. Princeton R. M. Co., 104
401, 116+935; Kessler v. Parelius, 107
224, 1]9+1069; Rines v. Ferrell, 107-251,
119+1055; Minn. T. Co. v. Penn. 0. & 3.
Co., 108-221, 121+907; Reliable M. Co. v.

Price, 108-502, 122+-461; 13 Harv. L. Rev.
139; Browne, Parol Ev. 125.
8° Horn v. Hansen, 56-43, 57+315.
4° Backus v. Sternberg, 59-403, 61+335;

Keough v. McNitt, 6-513(357); Levering
v. Langley, 8-107(82); Mctzner v. Bald

win, 11-150(92); Healy v. Young, 21-389;
Wilson v. Hentges, 29-102, 12+151; Thomp

son v. Libby, 34-374, 379, 26t1; Bretto v.
Levine, 50-168, 52 r525; Am. B. & L. Assn.

Winona M. Co., 49-1, 51+619; McCormick

v. Dahl, 54-355, 56+47;_ Lynch v. Curfman,
65-170, 68+5; King v. Dahl, 82-240, 84+
737; McNaughton v. Wahl, 99-92, 95, 108+
467; Fink v. United etc. Co., 109-422,
12-4+7. See Rugland v. Thompson, 48-539,

v. Thompson, 46-15, 48+415; Thompson v.

514-604; Oswald v. Mpls. T. Co., 65-249,

56+593;

Phoenix

Pub.

Co.

v.

River

side C. Co., 54-205, 55+912; Beyerstedt v.

Libby, 34-374, 26-l-1;

Boynton v. Clark,

253, 68+15; 1 Elliott, Ev. § 578; 21 A. &

42-335, 337, 44+121; Gammon v. Ganﬁe'd,
42-368, 44-+125; Domestic S. M. Co. v. An
derson, 23—57; Wallrich v. Hall, 19-383

E. Ency. Law 1094; 21 Harv. L. Rev. 565.

(329); Wemple v. Knopf, 15—440(355);

41 Thompson v. Libby, 34-374, 26+1.
42 Backus v. Sternberg, 59-403, 61+335;
King v. Duh], 82-240, 84+’/'37, 21 A. & E.

Buggies v. Swanwick, 6-526(365) ; Keough

Ency. Law 1096.
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whether such fact occurred, contemporaneously with or was preliminary to, the
written contract.43

3394. Implied or resulting trusts—Par-tnership property—Parol evidence
is admissible to prove that land held by a partner is held in trust for the ﬁrm.“
It is admissible to prove that the consideration for a deed proceeded from a
third party, and that the grantee took the title in his own name for the beneﬁt
of such third party.“
3395. Facts held not to vary instrument—Misce1laneous cases—Parol
evidence has been held admissible to prove that a contract has been discharged
or fully performed;‘° facts giving rise to an estoppel; “ admissions;“ non
payment; “ that a deed was not accepted as performance of a contract or only
accepted as such conditionally; "° an agreement as to an application of pay
ments; ‘“ facts relating to the division of a crop; "'2 that parties did not intend
a writing to be the ﬁnal contract between them; 53 that a claim was a claim
against a ﬁrm; ‘"4 the duration of a policy of insurance; ‘*5 priority between dif
ferent instruments.“
3396. Strangers—The parol evidence rule does not ordinarily apply between
strangers to the instrument, or between a party and a stranger.“ But it ap
plies to a stranger who seeks to enforce rights based on the instrument.“ it
applies between privies of the parties.“
PAROL EVTDENCE TO AID IN CONSTRUCTION

3397. Direct declarations of intention—Parol evidence is inadmissible to
prove prior or contemporaneous statements of the parties, expressing directly
their intentions respecting the subject-matter of the instrument, or their un

derstanding of its purpose, meaning, or ell’ect.“° There is an exception to this
general rule in the case of equivocation.“
3398. Equivocation—Where the language of an instrument applies equally
well to more than one object direct statements of intention may be proved by
parol.“2 r]‘he reason for this cxcepion to the general rule is historical."
8399. Co1loquium—-The prior conversations or negotiations of the parties
concerning the subject-matter of an instrument are admissible to show the
sense in which the parties used terms, to identify the subject-matter, and to
48 Backus v. Sternberg, 59-403, 61+-335.

44 Arnold v. Wainwright, 6-358(241);
Sherwood v. St. P. etc. Ry., 21-127; Brown
v. Morrill, 45-483, 48+328.
45 First Nat. Bank v. Kidd, 20-234(212).

46 Harrington v. Samples, 36-200, 30+671.
See Shaw v. Maybell, 86-241, 90+392.

125, 51l-657; N. W. Railroader v. Cyclone
etc. Co., 49-133, 51+658; Buxton v. Beal,
49-230, 51+918; Clerihew v. West Side
Bank, 50-538, 52+967; Horn v. Hansen,
56-43, 5'/‘+315; Pfeifer v. Nat. L. S. Ins.

Co., 62-536, 64+1018.
58 Sayre

v.

Burdick,

47-367,

50+245;

"Kausa1 v. Minn. etc. An., 31-17, 16+

Mpls. etc. Ry. v. Home Ins. Co., 55-236,

430; Thian v. Gill, 45-459, 48+193; Marcck
v. Mpls. T. Co., 74-538, 77+428; Thompson
v. Borg, 90-209, 95+896.
48 Fitzgerald v. Evans, 49-541, 52l143.

353, 57+1061; Current v. Muir, 99-1, 108+
870.

#9 Clossen v. Whitney’, 39-50, 38+759.

"0 Slocum v. Braey, 55-249, 56+-826.
51 Rugland v. '1‘ho1npson, 48-539, 51+604.
52 Smith \". Roberts, 43-342, 46.L336.
"3 Rutherford v. Sclover. 37-495, 92+4l3.

M Cannon v. Moody, 78-69, S0+R42.
H Bankers’ etc. Co. v. Rogers, 73-12, 75.L
747.
56 Minor v. Sheehan, 30-419, 15+687.
51 Van Eman v. Stanchﬁeld. 10-25-‘3(197) ;
Sanborn v. Sturtevant, 17—200(174); Nat.
C. 8:. L. Builder v. Cyclone etc. Co.. 49

56!-815; Lawton v. St. Paul P. L. Co., 56

5" Horn v. Hansen, 56-43, 57+315.
6° Winona v. Thompson, 24-199, 208;
Austin v. Wacks. 30-335, 342, 15+409;

Stone v. Harmon, 31-512. 515, 19+88; King
v.

Merriman, 38-47, 54, 35l»570;

Union

Selling Co. v. Jones, 128 Fed. 672.
"1 See § 3398.
62 Stephen, Ev. art. 91;

1 Elliott, Ev.

§ 600; 4 Wigmore, Ev. § 2472; Pfeifer v.
Nat. etc. Ins. Co.. 62-536, 64+1018. See
Slosson v. Hall, 17-95(71).
6-1 Thayer, Ev. 441.
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disclose the relation of the parties to each other and the subject-matter.“ They
are also admissible to show that material facts bearing on the time of perform
ance were known to parties.05
3400. To show surrounding circumstances-—It is often said that in con
struing tin instrument the court is to place itself, as near as possible, in the
situation of the parties at the time it was executed—-that it is entitled to the
same light that they had.“ To this end parol evidence is admissible to show

the situation and relation of the parties and all the circumstances surrounding
the execution of the instrument.“7 The range of the inquiry must be limited.
of course, to facts that have some relevancy.“S Whatever be the nature of the
document under review, the object is to discover the intention of the writer as
evidenced by the words he has used; and, in order to do this the judge must
put himself in the writer’s place, and then see how the terms of the instrument

affect the property or subject-matter.

With this view, extrinsic evidence is ad

missible of all the circumstances surrounding the author of the instrument.

It

may, and indeed it often does, happen, that, in consequence of the surrounding
circumstances being proved in evidence, the courts give to the instrument, thus
relatively considered, an interpretation very different from what it would have
received had it been considered in the abstract. But this is only just and
proper, since the effect of the evidence is not to vary the language employed,
but merely to explain the sense in which the writer understood it. Though a
written agreement cannot be varied (by addition or subtraction) by proof of
the circumstances out of which it grew and which surrounded its adoption, yet
such circumstances are constantly resorted to for the purpose of ascertaining
M Kelly v. Bronson, 26-359, 4+607 ; Boak
v. Manchester etc. Co., 84-419, 87+932;
Lowrey v. Hawaii, 206 U. S. 206; U. S. v.
Bethlehem S. Co., 205 U. S. 105; Simpson
v. U. S., 199 U. S. 397; Stoops v. Smith,
100 Mass. 63; Smith v. Vose, 80 N. E.
(Mass.) 527 and cases cited; White ’s Bank
v. Myles, 73 N. Y. 335; Manchester P. Co.
v. Moore, 104 N. Y. 680; N. Y. Sprinkler
Co. v. Andrews, 38 N. Y. App. Div. 56;
Brawley v. U. S., 96 U. S. 168; In re Cur

nclly v. Simonton, 13-301(278, 281); Miss.

R. Co. v. Ankeny, 18-17(1, 7); Morrison
v. Mendenhall, 18-232(212, 222); Wilson

v. Schnell, 20-40(33); St. Anthony Falls
etc. Co. v. Eastman, 20-277 (249, 256);
Evans v. Stanton, 23-368; Winona v.
Thompson, 24-199, 208; Kelly v. Bronson,
26-359, 4+607; Austin v. Wacks, 30-335.
342, 15+-109; Bedford v. Small, 31-1, 16+
452;

Judd

Stone v.

v.

Harmon, 31-512,

Skidmore,

33-140,

19+88;

22+183;

tis, 64 Conn. 501; Mason v. Ryus, 26 Kane.

Thompson v. Libby, 34-374, 378, 264-1:

464. See Union Selling Co. v. Jones, 128
Fed. 672 (a border case which might better
have been decided the other way).
6-" Austin v. Wacks, 30-335, 15+409; Stone
v. Harmon, 31-512, 19+88; Judd v. Skid—

King v. Merriman, 38-47, 54, 35+570;
Witt v. St. P. etc. Ry., 38-122, 127, 35+

more, 33-140, 22+183;

356; St. P. etc. Ry. v. St. P. U. D. Co..
44-325, 46+566; Ham v. Johnson, 51-105,
52+1080; Longfellow v. McGregor, 56
312, 57+926; Board of Trustees v. Brown,
66-179, 184, 68+837; Wheaten v. Noye.
66-156, 160, 68+854; Landquist v. Swan

Palmer v. Breen,

34-39, 24+322; Liljengren v. Mead, 42
420, 44+306.
66 Walker v. Barron, 6—508(353, 356);
Morrison v. Mendenhall, 18-232(212, 222) ;

Evans v. Stanton, 23-368; King v. Merri
man, 38-47, 54, 35+570; Beaupre v. Dwyer,
43-485, 45-+1094; Cannon v. Emmans, 44
294, 46+356; Ham v. Johnson, 51-105, 52+
1080; Wheaten v. Noye, 66-156, 160, 63+
854; Merriam v. U. S., 107 U. S. 437. It

862; Grueber r. Lindenmeier, 42-99, 101,

43+964; Beaupre v. Dwyer, 43-485, 45+
1094;

Cannon

v.

Emmans, 44-294, 46+

son, 78-444, 8]+l; Potter v. Easton, 82

247, 250, 8441011; Shaw v. Maybell, 86
241, 244, 90+392; Brandt v. Edwards, 91
505. 509, 98-+647; Callan v. Hause, 91
270, 97+973; Lawton v. Joesting, 96-163,

is not strictly true that the court is enti~
tled to the same light that the parties en

167, 104+830; Hamel v. Mpls. etc. Ry., 97
334, 338, 107-139; Reed v. Ins. Co., 95

joyed, for it cannot use the prior or con
temporaneous statements of the parties

U. S. 23; West v. Smith, 101 U. S. 263;

showing their contractual or dispositive in
tent. See § 3397.
6'' Sanborn v. Neal. 4—126(83, 89); Don
-—48

French v. Carhart, 1 N. Y. 96; White’!
Bank v. Myles, 73 N. Y. 335; Stoops v.
Smith, 100 Mass. 63.

"8 Winona v. Thompson, 24-199, 208.
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the subject-matter and the standpoint of the parties in relation thereto. With
out some knowledge derived from such evidence, it would be impossible to com
prehend the meaning of an instrument or the ellect to be given to the words of
which it is composed. This preliminary knowledge is as indispensable as that
of the language in which the instrument is written. A reference to the actual
condition of things at the time, as they appeared to the parties themselves, is
often necessary to prevent the court, in construing their language, from falling

into mistakes and even absurdities.“ The surrounding circumstances, within
this rule, are not to be taken as including the prior representations, proposals,
and negotiations of a promissory character leading up to, and superseded by.
the written agreement.To

3401. To identify parties-Parol evidence is admissible to identify the
parties to an instrument.“

3402. To identify subject-matter—Parol evidence is admissible to identify
the subject-matter of an instrument 72-—i11 other words, to apply the terms of
an instrument to the subject-matter." In every case the words used must be
translated into things and facts by parol evidence." The rule which allows the
use of parol evidence to apply the terms of an instrument to the subject-matter
also allows its use for the purpose of explaining any uncertainty arising from
such application."
3403. To show object or purpose of instrurncnt—-Parol evidence is ad
missible to show the object or purpose of the instrument."

3404. To explain technical terms—-Parol evidence is admissible to explain
technical terms, abbreviations, etc.77

3405. To show subsequent conduct of parties-—Parol evidence is admis
sible to show the subsequent conduct of the parties indicating the practical con
struction which they put upon an instrument.78
3406. Latent and patent ambiguities-—In determining the_admissibilit_v
of parol evidence to ‘aid in construction courts sometimes employ the distinc
“9 Reed v. Ins. Co., 95 U. S. 23. In all
enses the object is to see what is the in
tention expressed by the words used. But,
from the imperfection of language, it is
impossible to know what that intention is
without inquiring farther, and seeing what
the circumstances were with reference to
which the words were used, and what was

the object, appearing from those circum
stances, which the person using them had
in view.
Lord Blackburn, River Wear
(‘omrs. v. Adamson, 2 App. Cases, 743, 763.

Manchester etc. Co., 84-419, 87+932; Sor
enson v. Carey, 96-202, 104+958.
73 Kelly v. Bronson, 26-359, 4+607; Re
mans v. Langevin, 34-312, 25+638; Thomp
son v. Libby, 34-374, 378, 26+1; Adamson
v. Petersen, 35-529, 29+-321; Nippolt v.
Kammon, 39-372, 40+266; Eastman v. St.
Anthony etc. Co., 43-60, 44+S82; Borer v.
Lange, 44-281, 46+358; Sergeant v. Dwyer,
44-309, 46+4-44; Merchant v. Howell, 53
295, 55+131; Shaw v. Maybell, 86-241,
90+392.
'14 Holmes, J., Doherty v. Hill, 144 Mass.

70 Union Selling Co. v. Jones, 128 Fed.
672; Inglis v. Buttery, 3 App. Cases, 552,

465, 468.

577; Winona v. Thompson, 24-199, 208.
See § 3397.

Stoops v. Smith, 100 Mass. 63.

TI Wakeﬁeld v. Brown, 38-361, 37+788.
T2 Baldwin v. VVinslow, 2-213(174); Case
v. Young, 3—209(140); Eddy v. Caldwell,
7-225(166); Ames v. First Div. etc. Ry.,
12-412(295); Slosson v. Hall, 17-95(71);

Kelly v. Bronson, 26-359, 4+607; Tice v.
Freeman, 30-389, 15+674; Ames v. Lowry,
30-283, ]5+2-17; Stewart v. (.‘oltcr, 31

385, 18+98; Romans v. Langevin, 34-312.
251-638; Bcauprc v. Dwyer, 43-485, 45+
1094;

Russell v. Davis, 51-482, 53+766;

(‘annon \'. hloody. 78-68, 80+842; Boak v.

T-'* Kelly

v.

Bronson,

26-359,

4-+607;

‘H! Longfellow v. McGregor, 56-312, 57+

926; Wheaten v. Noyc, 66-156, 68+854;
Landquist v. Swanson, 78-444, 81+]; Cal
lan v. Hause, 91-270, 97+973; Lawton v.
Joesting, 96-163, 104+830.
T1 Cogan v. Cook, 22-137, 141; Winona
v. Thompson, 24-199, 208; Wilder v. De
(‘ou, 26-10, 14-48; Merchant v. Howell, 53

295, 55+131; St. Paul etc. Co. v. Harrison,
64-300, 66%-980; Maurin v. Lyon, 69-257,
72+72; Reeves v. Cress. 80-466, 83+-443. ,

T"E11gel v. Scott. 60-39, 61+825.
§ 1820.

See
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lion made by Lord Bacon between latent and patent ambiguities." The mis
leading character of these terms has been pointed out again and again and
their use ought to be discontinued."0 A patent ambiguity is that which remains uncertain after all the evidence of surrounding circumstances and col
lateral facts, admissible under proper rules of evidence, is exhausted.‘u
3407. When instrument plain on face-—It is sometimes said that extrinsic
evidence is inadmissible in aid of construction when the instrument is plain
and unambiguous on its face 82—in other words, that it is inadmissible unless
there is an ambiguity appearing on the face of the instrument.“3 Such
expressions are a survival of primitive methods of construction.“ They are
simply not true, taken literally. To arrive' at a just construction it is often
necessary to resort to extrinsic evidence, though the instrument is plain on its

face.“ In the words of Lord Justice Bowen the rule against disturbing a
plain meaning should be treated “not so much as a canon of construction as a
counsel of caution, to warn you in dealing with such cases not to give way to
guesses or mere speculation as to the probabilities or an intention, but to act
only on such evidence as can lead_a reasonable man to a distinct conclusion.” 8"
In other words, a court is not justiﬁed in refusing to consider extrinsic evi
dence simply because the instrument is apparently plain, but only when the
extrinsic evidence offered could not reasonably affect the construction.
ADMISSIONS

3408. Nature—An admission is generally regarded as evidence." It is
often rather a substitute for evidence-—what the Romans called a levamen pro
bationis. This, either in virtue of the direct consent and waiver of the party,
as in the case of explicit and solemn admissions, or on grounds of public policy
and convenience, as in the case of those implied from assumed character, ac
quiescence, or conduct.“ The primary use and effect of an admission is to dis
credit a party’s claim by exhibiting his inconsistency in other utterances. It
is therefore immaterial whether these other utterances would have been inde
pendently receivable as the testimony of a qualiﬁed witness. It is their incon
sistentency with the party’s present claim that gives them logical force. and
not their testimonial credit. An admission is nothing but a piece of evidence,
discrediting the party’s present claim, and tending to prove the fact of its in
Correctness. It is therefore to be distinguished from those statements of the
party which become in themselves the foundation of independent rights for
other persons by virtue of some doctrine of substantive law; in other words.

from binding estoppels, warranties, and representations.89
"Baldwin v. Winslow, 2-213(174); Mc

Nair v. Toler, 5-435(356); Van Eman v.
Stanehﬁeld, 10—255(197); Slosson v. Hall,
17-95(71); St. Anthony Falls etc. Co. v.
Eastman.

20-277 (249,

256);

McRoberts

v. McArthur, 62-310, 64-+903; Board of
Trustees v. Brown, 66-179, 184, 68+837;
Sorenson v. Carey, 96-202, 206, 104+958.
8° Thayer, Ev. 422; 4 Wigmore, Ev.
§ 2472; 1 Elliott, Ev. § 599; Browne,
Parol Ev. § 116; Jones, Construction, Con

_ tracts, § 46; 28 Am. L. Rev. 321.
81l\IcRoberts v. McArthur. 62-310, 64+
903; 17 Cyc. 682.
82 Winona v. Thompson, 24-199; St. P.
etc. By. v. Blaekmar. 44-514, 47+172; Nat.

G. & F. Co. v. Bixby, 48-323, 51+217;
Haycock \-. Johnston, 81-49, 83+494;

Minn. T. Co. v. Penn. 0. & S. Co., 108-221,

121+907.

See Norris v. Clark, 33-476, 24+

128.

R-8 King v. Merriman, 38-47, 54, 35+570.
*4 See 4 Wigmore, Ev. § 2462; Prof.
Thayer, 6 Harv.
Rev. 434.
"5 See, for example, Kelly v. Bronson, 26
359, 4+607; St. Anthony Falls etc. 00. v.

Eastman, 20—277(249); Board of Trustees

\-. Brown, er-179, os+ss7.

.

86 Re Jodrel], L. R. 44 Ch. Div. 590.
P" Burke v. Ray, 40-34. 41+240; McManus
v. Nichols, 105-144, 1174-223.
"9 1 (treenleaf, Ev. § 169; Thayer, Cases

on Ev. (2 ed.) 111.

See 2 Vlligmore, Ev.

§ 1048; 1 Elliott, Ev. § 220.

F9 Binewicz v. Haglin, 103-297, 115+271.
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3409. By party—An admission made by a party to an action in relation to
a relevant matter is admissible against him,“0 whenever made,M _and without

laying any foundation therefor.” All admissions by a party made outside the
record, if relevant to the issue, are admissible in evidence as tending to prove
the fact in issue to which the admissions relate, and, where they contradict the
testimony of the party, to discredit him. Such evidence tends to prove the fact
admitted and to discredit the party; but it is not necessarily conclusive as to
either.” The admissions of a party against his interest are admissible against
him though his interest is contingent or uncertain." Where an agent is a party
admissions made by him are admissible against him whenever made, though
they might not have been admissible against his principal if the latter had
brought the action.” A memorandum of a transaction made by A in a book
of B, in his presence and at his request, is evidence in behalf of A against B.”
An admission is not admissible in favor of the party making it." And an ad
mission of a party against his interest, at one time, cannot be rebutted by proof
of a statement made by him in his own favor at another time.“ Written ad
missions must be properly authenticated.“
3410. By agents-—As a general rule statements of an agent are admissible
against his principal, as admissions, only when made as a part of an authorized
act or transaction.‘ It is often said that they must be a part- of the res gestae,'-’
"0 Cooper v. Breckenridge, 11—341(241)
(admission of interest in property of town
site association); Baldwin v. Blanchard.
15-489(403)

(issue as to whether A had

agreed with B to do a certain act—state
ment of A that he was going to do the act
admissible); Weide v. Davidson, 15-327
(258) (unsigned bill of lading—admissiou
of condition of goods); Sullivan v. Mur
phy, 23-6

(as to partnership); State v.

Mims, 26-183, 2+494 (admission by ac
cused before commission of offence);
Stariha v. Greenwood, 28-521, 11+76 (ad
mission of debt by promisor); W'eavcr v.
Miss. etc. Co., 28-534, 11+114 (issue as to

ments made while negotiating a sale);
Olson v. Swensen, 53-516, 55+596 (state

ments as to the ownership of property);
'l‘owle v. Sherer, 70-312, 73+180 (action
to establish a lost deed); Person v. Bowe,

79-233, 82+-180 (action for wages—oﬁ‘er
to pay claim if other party “would throw
olf ﬁve dollars”); Davis v. Hamilton, 88
6-1. 92+-512 (action for libel—statements
of party libeled tending to show the truth
of the charges); White v. Collins, 90-165,
95-+765 (action by real estate broker for
commission); Pearsall v. Tabour, 98-248,

value of use of property—what party had

1(l8+808 (issue as to new promise af
ter bankruptcy-statement by prospective
bankrupt of his intention to take care of

agreed to pay for use admissible) ; Weaver
v. Miss. etc. Co., 28-542. l1+113 (i(l.);

the plaintiff); Jenning \'. Rohde, 99-335,
109+-597 (action for recovery of money

Wilson v. Hentges, 29-102, 12+151 (for
nzal admission on a trial by a party that
he was not a bona ﬁde purchaser—admis

loaned-—statcmcnts characterizing nature
of pa_vn1ents); .\Ic1\ianus \'. Nichols, 105

siblc on a second trial); Griswold v. Ed

son. 32-436, 21+-175 (letters showing an

144, 1l7+223 (statements out of court in
consistent with testimony).

‘"1 Presley \'.

Lowry, 25-11-1.

It may

intention to pay a note and making no
reference to a counterclaim); Orth v.
Bauer, 39-31, 38+758 (admission of party

have been made at so remote a time as
not to be material. Stearns \‘. Johnson,

that he had sold property to another);

"'1 White v. Collins, 90-165. 95+765; Mc
Menus v. Nichols, 105-144. 117+223.
"3 McManus v. Nichols, 105-144, 117+

Donlon v. Evans, 40-501, 42+472

(state

ments as to value of land made during
negotiations for its transfer); Potter v.
Mellon, 41-487, 43+375 (fraud in the sale

of a business—-statements as to the losing
character of the business); Redding v.
Godwin, 44-355, 46+563 (admissions as to

insolvent

condition

of

a

corporation);

Minn. etc. Soc. v. Swanson. 48-231, 51+
117 (action for rent—staternents as to

whom a room was let) ; Irish Am. Bank v.
Ludlum, 49-255, 514-1047 (statements re
garding the conduct of a business); Fitz
gerald \'. lvans, 49-541, 52+]43 (state

17—142(116).

223.
M Towle v. Sherer, 70-312, 73+180.
95 Wilson v. Reedy, 33-503, 24+191.
M Snyder v. Wolford, 33-175, 22+254.
1" Marvin v. Dutcher, 26-391, 4-+685:
Griﬂin v. Bristle, 39-456, 40+523.
98 Marvin v. Dutcher, 26-391, 4+685. See
Houde v. Tolman, 42-522. 4-H879.

"9 Mower County v. Smith, 22-97.
I First Nat. Bank v. St. Anthony etc. Co..
103-82, 114-F265; Trainor v. Schutz, 98
213, 10Tt8l2; Whitney v. Wngener, 84
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but this adds nothing and breeds confusion.B It is important to distinguish
statements which are admissible as admissions from statements which are ad
missible under the res gestae rule. The former are admissible only against the
principal, while the latter are admissible both for and against him.‘ An agent’s
declarations can be received against his principal only when the agent had
authority to make them; or where, though made without authority, they were
brought home to the principal and he assented to or acquiesced in them, or re
mained silent when it was his duty to speak, so that the party offering them
was misled.5 The general rule applies to general as well as special agents.“
The fact of the agency and the fact that the statements were made as a part
of an authorized act or transaction should be proved prima facie before the
statements are admitted.7 but it is discretionary with the court to allow these
facts to be proved after the admission of the statements.“ The ruling of the
court admitting the statements does not relieve the party offering them from
the burden of proving the agency to the satisfaction of the jury. The court
simply decides that there is sutlicient evidence of agency to submit the question
to the jury.” The statements of an agent are inadmissible, in an action in
which he is not a party, to prove that he and not his principal is the owner of
the property in controversy.10 An authority to make an admission is not nec
essarily to be implied fro1n an authority previously given in respect to the
thing to which the admission relates.11 It has been said that the modern
tendency is to limit the admissibility of evidence of admissions of agents against
their principals. and to keep it strictly within the limits of the rules as settled
by the cases.12 When an agent is himself a party to an action different rules
apply.18
3411. By partners-—During the continuance of a partnership each member
thereof is an agent of the others as regards admissions concerning ﬁrm mat
ters.“ A partner’s admissions cannot bring a matter within the scope of ﬁrm
business which has no proper place there.15 Statements of one member of an
alleged partnership. made in the absence of the other members, are inadmis
sible against them to prove the partnership, but they are admissible against the
declarant."‘ After the termination of a partnership the admissions of a part
ner are not binding on his copartners. even as to matters occurring during the
continuance of the partnership, unless assented to or authorized by them.17
I
211, 874602; Parker v. Winona etc. Ry.,

illustration of confusion resulting from

S3-212, 86+2; Jackson v. Mut. B. L. Ins.
Go; 79-43, 81+545; Reem v. St. P. C. Ry.,
77-503, 80+638; Cumbey v. Lovett, 76-227,
79+99; Rested v. G. N. Ry., 76-123, 78+
971; Dexter v. Berge, 76-216, 78+1111;

this misuse of terms, O'Connor v. Chi. etc.

General ‘Convention v. Torkelson, 73-401,

Ry., 27-166, 169, 6+481.
4Sce Wigmore, Ev. § 1078.
5 Greene v. Dockendorf, 13-70(66).
0Van Dorcn v. Bailey, 48-305, 51+375.
7 Lowry v. Harris, 12-255(166); Minster

76+215; Colby v. Life 1. & 1. Co., 57-510,

v. 1{olbert, aasaa, 21+71s.

59+539; Halvorson v. (‘hi. etc. Ry., 57
142, 5S+871; Rodes v. St. Anthony etc.

v. Mpls. etc. Ry., 108-1, 121+123 (error in

Co., 49-370. 52+27; Browning v. Hinkle,
48-544, 51+605; Van Doren \~. Bailey, 48
305, 51+375; Doyle v. St. P. etc. Ry., 4279, 43+787; Presley v. Lowry, 25-114;
Winona \'. Thompson, 24-199; Lawrence
v. Winona etc. Ry., 15-390(313); Greene
v. Dockendorf, 13-70(66): Lowry v. Har

ris, 12—255(166).
ZPresley v. Lowry. 25-114 and cases su
]-F8.

3Prof. Thayer, 15 Am. Law Rev. 80;

Wigmore, Ev. § 1078; Huﬂ'cut, Agency,
§ 139: Tiffany, Agency. 249. See, for an

See Brown

rejecting proof of agency).

8Woodbury v. Larned, 5-339(271).
9GB.l'.BS v. Manny, 14-21(13).

1° Whitney v. Wagener, 84-211, 87+602.
ll Rested v. G. N. Ry., 76-123, 78+971.
12 Vogel v. Osborne, 32-167, 20+129.

1: Wilson v. Reedy, 33-503, 24+191.
14 Coleman v. Pearce, 26-123, 1+846;
Lindhjen v. Mueller, 42-307, 44+203.
ll1Slipp v. Hartley, 50-118, 52+386.
16 Sullivan v. Murphy, 23-6; McNamara
v. Eustis, 46-311, 48+1123; Boosalis v.
Stevenson, 62-193, 64+380.
1'! Nat. Bank of Com. \'. Meader, 40-325,
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But a partial payment of a partnership debt, made by one partner after dis
solution of the ﬁrm, will prevent the bar of the statute of limitations as to the
other partners, in favor of a creditor who has had dealings with the partner

ship, and has had no notice of its dissolution.“
3412. By attorneys—The admissions of attorneys in relation to the con
duct of civil actions are binding on their clients." A statement made by an
attorney in his opening to the jury is not a binding admission, dispensing with
proof of the fact by the adverse party.20 An admission by an attorney of an
issuable or relevant fact is admissible on the second trial of an action, unless
it is apparent that it was made only for the occasion.21

3413. By public ofﬁcers-—The state has been held not bound by admissions
made by county commissioners in tax proceedings.22
3414. Principal and surety—Statements of a principal, made as a part of
an act or transaction for which the surety held himself liable, are admissible
as admissions against the surety.”
3415. By wards—The question whether a ward can make an admission
that will bind his estate has been raised but not determined.“
3416. Husband and wife—'l‘he mere relation of husband and wife does not
authorize one to make admissions for the other.“
3417. By former owners—Statements of a former owner of either real 2"

or personal property,’-’7 made while he held the title and in disparagement
thereof, are admissible as admissions against his successors in interest. Such
statements. made after the declarant has parted with the title are not admis
sible, as admissions, against his successors in interest.”5

But they are some

times admissible on other grounds. If the declarant becomes a witness they
are admissible for purposes of impeachment, if inconsistent with his testi
mony.29 If the declarant is in possession and his statements cl1aracterize his
possession they are admissible under the res gestae rule.30 They are also ad
missible in case of a conspiracy.81
-.t1+1043; First Nat. Bank v. Strait, 65
162, 67+987. See Whitney v. Reese, 11
138(87); Beatty v. Ambs, 11—331(234).
18 Davison v. Sherburne, 57-355, 59+316.
See Whitney v. Reese, 11-138(87).
1° Rogers v. Greenwood, 14-333(256);
Bingham v. Winona County, 8—441(390).

See Gray v. Minn. T. Co., 81-333, 84+113.
goFerson v. Wilcox, 19-449(388).

21 Merchants Nat. Bank v. Stanton, 62
204, 64+390. See Wilson v. Hentges, 29
102, 12+151.
22 State v. Olson, 55-118. 56+585.
29 Prosser v. Hartley, 35-340, 29+l56
(ﬁnal account of assignee in insolvency);
Lancashire Ins. Co. v. Callahan, 68-277,
7l+26l (statements made in connection
with the examination of books, accounts,
etc.-bond of insurance agent); (‘ayvital F.
Ins. Co. v. \\'atson, 76387, 79+601 (bond
of insurance agent—rcports of agent to

‘-‘G See Hosford v. Rowe, 41-245, 42+101S;
23 Harv. L. Rev. 397.

27 Taylor v. Hess, 57-96, 58+824; Nicker
son v. Wells, 71-230, 73+959; Anderson v.
Lee, 73-397, 76+2-1; 23 Harv. L. Rev. 397.
Negotiable paper is an exception to this
rule. See Wigmore, Ev. § 1084.
28 Burt v. McKinstry, -t—204(146); Derby
v. Gallup, 5-1l9(85); Zimmerman '\'.
Lamb, 7-42l(336); Scott v. King. 7-494

(-101);

I-Iowland

v.

Fuller,

8-50(30):

Shaw v. Robertson. 12—445(334); Black

man v. Wheaten, 13—326(299); Hathaway
v. Brown, 18—414(373); Groﬁ v. Ramsey.

19-44(24); Adler v. Apt, 30-45, 1-1-+63;
Beard v. First Nat. Bank, 4=1—153~ -13+7:

Little v. Cook, 55-265, 56+750; Kurtz v.
St. P. & D. Ry., 61-18, 63+1; Glaucke v.
(lerlich, 91-282, 98+94.
See Allen v.

company); Hall v. United States F. & G.
('30.. 77-24, 79+590 (ﬁdelity insurance—
statements of principal in connection with

Knutson, 96-340, 10-H963.
'-'D Scott v. King. 7--l91(-£01, 405); Zim
merman v. Lamb. 7-421(336); Hicks v.
Stone, 13-43-1(39S); Tunell v. Larson, 37
258. 344.29.

the examination of his books).
24Johanson v. Hoff. 67-148. 69+705.

-"-°1'lurch v. Swensen, 40 -421, -l2+290;
Cortland v. Sharvy, 52-216, 53+1147. See

25 Keller v. Sioux (lity etc. Ry., 27-178,
M486; Miller v. Lathrop, 50-91, 521274;

Tovvle \~. Sherer, 70-312. 73+1a0. '

§ 3306.
-11 Carson v. I-Iawlcy, 82-204. 84%"-l6.
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3418. By corporate oﬂicers—The rules which govern admissions of agents 5‘-'
govern admissions of officers of private corporations.3d
3419. By conduct—Conduet is sometimes treated in the cases as an ad
mission,“ when, strictly speaking, it is merely circumstantial evidence.“"’
3420. By silence-—When a statement is made in the presence of a party
regarding a relevant matter concerning him, under such circumstances that

he would naturally reply, if he did not assent, and he is at liberty to do so, his
failure to reply is admissible as an admission of the truth of the facts stated.“
It is for the jury to determine, from all the circumstances, whether the party
by his silence assented to the truth of the facts stated.S7
3421. By stranger—'l‘he statement of one person is not admissible against
another as an admission unless there is a special relation between the two which
renders the statement admissible." An admission made “either by a party to
the action or else by a stranger” is not admissible.39
3422. Adoption of another’s statements—A person may so adopt the state
ments of another as to render them admissible as his own admissions.40
3423. Of legal conclusions—An admission of a mere legal conclusion is
not binding.‘1
3424. In pleadings-—Where a pleading is amended the original is admis
sible as an admission, if it was signed or veriﬁed by the party, or was made
with his knowledge or under his direction, but it is not conclusive.‘2 An ad
mission by a party in his pleading in an action is admissible against him in an
other action, but it is not conclusive. It is unnecessary that the parties or
issues in the two actions should be the same.‘3 Admissions in an unauthorized
pleading ﬁled in a justice court may be treated by the court as formal admis
32’ See § 3410.
88 Whitney v. Wagener, 84-211, 87+602;
State v. Northern T. Co., 73-70, 75+754;
Cannon River etc. Assn. v. Rogers, 51
388, 53+759; Browning v. Hinkle, 48-544,
51+605; Woodham v. First Nat. Bank, 48

67, 50+1015.
3-lStariha v. Greenwood, 28-521, 11+76
(promise to pay to third party as admis
sion of debt); Hulett v. Carey, 66-327,
69+31 (question at issue whether A and B

were married—A wrote a letter to her sis
ter describing B as her husband and your
brother and handed it to B—B read it, in

closed it in an envelope addressed to the
sister and put it in his pocket apparently
for the purpose of posting it—letter held
admissible as an admission of B).
35 See Wigmore, Ev. § 1052.
30 State v. Quirk, 101-334, 112+409 (man
slaughter—question asked wife of defend
ant in his presence as to why he shot the
decedent); Bathke v. Krassin, 82-226, 84+
796 (action for alienation of wife’s af
fection—statement made by wife in pres
ence of defendant that she was leaving her
husband because the defendant would not
allow her to remain—whether defendant
heard statement held a question for the

jury); Powers v. Imperial F. Ins. Co., 48
380, 51-I-123 (several insurance agents ne

gotiating in adjustment of loss—whether
the failure of defendant’s agent to dis
sent to statements made constituted an ad
mission held a question for the jury);

State v. Plym, 43-385, 45+848 (bigamy—
statement as to existence of another wife) ;

State v. Sauer, 42-258, 44+115 -(conversa
tion between wife of accused and police
oﬂicer immediately before the arrest of the
accused—whether it was in the presence of
the accused held a question for the jury) ;
Keller v. Sioux City etc. Ry., 27-178, 6+
486 (evidence held not to show that state

ment was made in the presence of the
party or under circumstances calling for a
reply); Marvin v. Dutcher, 26-391, 4+
685 (evidence held not to show a duty to
reply); Greene v. Dockendorf, 13-70(66)
(statements of agent brought home to
principal—silence of principal). See Sparf
v. U. S., 156 U. S. 51; Com. v. Trefethen,
157 Mass. 180; People v. Koerner, 154 N.
Y. 355.
81 State v. Quirk, 101-334, 112+-109.
38 Bedding v. Wright, 49-322, 51%-1056;
Reisan v. Mott, 42-49, 43+691; Beard v.

First Nat. Bank, 41-153, 43+7; Lundberg
v. N. W. E]. Co., 42-37, 43+685; Smith v.
Crane, 33-144, 22+633; Minster v. Hol
bert, 32-533, 21+718; Faribault v. Sater,

13—223(210).
89 Bedding v. Godwin. 44-355, 46+563.
4° Hulett v. Carey, 66-327, 69+31.
41Binewicz v. Haglin, 103-297, 1151-271.
42 Vogel v. Osborne, 32-167, 20+129;

Reeves v. Cress, 80-466, 83+443; Stearns
v. Kennedy, 94-439, 103+212.
48 Siebert v. Leonard. 21-442;

Minneapolis, 40-82, 41+455;

Rich

v.

0 ’Rile_v v.
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sions made by the party upon the trial of the cause.“ If a fact is admitted
by the pleadings one party cannot claim that the other is estopped from prov
ing it.“
3425. Offer to compromise—An unaccepted offer by way of compromise
is not admissible against the party making it as an admission.“
3426. To prove execution of written instrument-—A party’s admissions
are competent to prove that an instrument was signed by him."
3427. Must be considered as a whole-—Where a party proves an admis
sion of the adverse party the whole of such admission must be considerel,"
and the entire conversation in which the admission was made may be shown."

3428. Weight—It is not error to refuse to charge that admissions are the
lowest class of proof and should be received and considered by the jury with
great caution, and to charge instead that, “with respect to verbal admissions
they ought to be received with great caution.” “° It is always for the court to
consider what weight, if any, is to be given to an admission, or any other evi
dence. It is not conclusive merely because it is legally, admissible. In deter
mining what weight shall be given to admissions, courts consider two circum
stances in particular--the extent of personal knowledge, and the character of
the admission, whether concerning law or fact. An admission not based on
personal knowledge may be admissible. But an admission evidently made with
out personal knowledge of the facts admitted, or a statement inconsistent and
contradictory, indeﬁnite or equivocal, and not elucidated by further proof, may
have little or no weight as evidence. An admission of a 1nere legal conclusion
is not binding. Slight credit will be given to the unsupported evidence of a
witness who testiﬁes to admissions obtained by him from a party for the pur
pose of charging him thereby. Testimony as to naked admissions, given by
witnesses who, though not parties to the record, are in close sympathy and
interest with the party calling them, is one of the most untrustworthy kinds
of evidence.‘1

Admissions of a person, since deceased, tending to establish a

1-ontroverted fact in litigation, are scrutinized closely, and their weight and
effect as substantive evidence are for the trial court.

Though uncontradicted

they are not necessarily conclusive.52
3429. C0nclusiveness—Extrajudicial admissions are not conclusive, in the
absence of elements of a11 estoppel, but may he explained, limited, qualiﬁed,
or contradicted; 5” and this may be done by oral evidence where the admission

is in writing:"‘ Judicial admissions stand on a different t'o0ting:"5
PRESUMPTIONS

3430. Nature and effect—.\ presumption of law is a rule of law that a
given fact shall be assumed until the contrary is sufﬁciently proved. It is not
(‘lampet, 53-539, 55+7-10; Stoakes v. Lar

~'11Binewicz v. Haglin, 103-297, 115+27l.

son, 108-234, 121+1112.
Sec. as to the
necessary foundation, Burns v. Maltby,

51' Powers v. Johnson, 107-476, 120+102l.
58 Beatty v. Ambs, 11—331(234); Allis v.

13-161, 454-3; Gray v. Minn. '1‘. Co.. 81—

Day, 14—516(3S8); VVeaver v. Miss. etc.

233, s4+113.

00., 28-542, 11+113; Weaver v. Miss. etc.

H Warder v. Willyard, 46-531, 49+300.
45 Ryan v. Peacock, 40-470, 42+298.
W Melby v. Osborne. 35-387, 29+-58;
State v. Mpls. etc. Ry., 9(l—Q8, 9-‘H581.
See Person v. Bowc, 79-238, 82+480.
‘'1 Pottgieser v. Dorn, 16-20v-1(1S0). See

§ 3364.
4" Searles v. Thompson, ]8—316(285).
49 Fitzgerald v. Evans. 49-541. 52-H43.
5“ Tozer v. Hershey. 15-2-')7(197).

Co.. 28-534, 11+114; State v. Mims, 26183, 2+6R3; Salisbury v. Hckla F. Ins. 00..
32-458, 21+552; Rich v. Minneapolis, 40
82, 41+4-55; Brown v. hohout, 61-113, 631

248; Binewicz v. Haglin, 103-297, 115+_
271; McManus v. Nichols, 105-144, 117+
223.
MBin,\'_|;han1 v. Bernard, 36—114, 30+404.

-'-5 Greengard

\'.

Fretz,

64—10,

65%-949.

See Wilson v. Hentges, 29-102, 12+-151.
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itself evidence, but has the effect of evidence.
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It is a substitute for evidenc&

what the Romans called a levamen probationis. It operates to relieve the party
in whose favor it works from going forward in argument or evidence. It
serves, therefore, the purposes of a prima facie case, and in that sense it is,
temporarily or provisionally, the substitute or equivalent for evidence. It
serves this purpose until the adversary has gone forward with his evidence.
How much evidence is required from the adversary to meet the presumption,
or, as it is variously expressed, to overcome or destroy it, is determined by no
general rule. It may be merely enough to make it reasonable to require the
other side to answer; it may be enough to make out a prima facie case, and it
may be a great weight of evidence, excluding all reasonable doubt.56 When
the presumption is overcome it disappears as a rule of law and the case is in
the hands of the jury free from any rule.“ A presumption is not the fact
itself but the legal conclusion attached to it."8 Most presumptions of law are
based upon the experienced course of human conduct and affairs, and are but
the result of the general experience of a connection between certain facts; the
one being usually found to be the companion or effect of the other.“
3431. Presumptions of fact—So-called presumptions of fact are not “rules
of law” at all, but are mere logical inferences which a court or jury may draw,
but is not bound to draw. They do not make out a prima facie case or shift
the burden of proof, as presumptions of law do.“ It is not to be overlooked.
however, that courts often call a presumption one of fact when it is in truth
one of law.“1 And the word “presumption” is constantly being used to denote a
permissible inference. If a presumption operates to make out a prima facie
case and shifts the burden of proof it is a presumption of law, and not a pre
sumption of fact. This is the true test, but courts use language in this con
nection so loosely that the subject is involved in great uncertainty.
M '1‘hayer, Ev. 313, 314, 381, 563, 575; 4 was the ﬁrst to make clear the nature of
Wigmore, Ev. §§ 2490, 2491; 1 Elliott, Ev.
§§ 83-93; Hammon, Ev. p. 45; 9 Ency.
Ev. 872; Bragg v. Chi. etc. Ry., 81-130,
83+511 (discriminating evidence and pre
sumption); Philbrook v. Smith, 40-100,
41+545 (holding a presumption not evi
dance of an essential fact);

Karsen v.

presumptions. The general subject is well
treated, in harmony with Prof. Thayer’s
views, in 1 Elliott, Ev. §§ 76-127; Ham

mon, Ev. pp. 45-373; 9 Ency. Ev. 872.
-"4 Wigrnoro, Ev. § 2491; 9 Ency. Ev.
S85.
58 Bragg v. Chi. etc. Ry., 81-130, 132,

Mil. etc. Ry., 29-12, 11+122 (effect of pre
sumption in making prima facie case and

83+511.

shifting

‘W Thayer, Ev. 339, 546; 1 Greenleaf, Ev.
(16 ed.) 14y; 4 Wigmore, Ev. § 2491; 1

burden

of

proof);

State

v.

Brecht, 41-50, 54, 42+602 (id.); Lotto v.
Davenport, 50-99, 52+13O (id.) ; Vincent v.
.\Iutual etc. Assn., 77 Conn. 281 (nature of
presumptions

discussed);

Lisbon

v.

Ly

man, 49 N. H. 553 (id.). There is high
authority for the view that a presumption
is itself evidence. Cofﬁn v. U. S., 156 U. S.
432.
For :1 criticism of this case see
Thayer, Ev. 551; 4 Wigmore. Ev. § 2511.

Doubt is thrown on the Cotﬁn case by
Agnew v. U. S., 165 U. S. 36, 51. It has
been said that a presumption of law is
“where the law itself, without the aid of
a jury, infers one fact from the proved
existence of another fact, in the absence of

all opposing evidence.” Karsen v. Mil.
etc. Ry., 29-12, 11+122. This is mislead
ing. A presumption is an assumption and
not an inference. Thayer, Ev. 317; Ham~
mon. Ev. 45. Tn Lotto v. Davenport, 50
99, 52%-130 it is said that presumptions
concern matters of proof. Prof. Thayer

5” Wilson v. Hayes, 40-531, 536, 42+467.

Elliott, Ev. §§ 78-83; Hammon, Ev. p. 48;
9 Eney. Ev. 882; Wilson v. Hayes, 40
531, 536. 42+467; Bragg v. Chi. etc. Ry..
81-130, S3+511; State v. Quackenbush, 98
515, 10S+953; Leighton v. Morrill, 159
Mass. 271, 278.

61 See, for example, Plath v. Minn. eta
Assn., 23-479; Benedict v. Grand Lodge.
48-471, 51+371. This error runs through
the article in 16 Cyc. 1050. A presump
tion is the expression of a process of rea
soning, and most, if not all, the rules of
indirect evidence may be expressed as such.
We cannot go far in the investigation of
any controversy without ﬁnding ourselves
compelled to infer one fact from another.
but we would not therefore be justiﬁed in
declaring such inferences legal axioms.
lllinois etc. By. v. I. C. Com.. 206 U. S.
441. 459.
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3432. Conclusive presumptions—A conclusive presumption is a contra
diction in terms. So-called conclusive presumptions are not presumptions at
all, though they may have been in their origin. but are rules of substantive law

stated in terms of presumption.“2 A corn-lusive presumption dispenses alto
gether with evidence as to the fact presumed.63 Whenever it is said that a cer
tain thing is essential to liability, but that it is conclusively presumed from
something else, there is always ground for suspicion that the essential element
is to be found in that something else, and not in what is said to be presumed
from it.“
3433. Conﬂicting presumptions-—Presumptions are used in the adminis
1ration of the law as weapons of defence, not of assault; and, in cases where

they are conﬂicting, effect will be given. in the absence of evidence on the sub
ject-matter thereof, to that which negatives, rather than to that which implies

bad faith.“
'
3434. ‘Death-Person not heard of for seven years—.-\ person shown not
' to have been heard of for seven years by those. if any, who, if he had been alive,

would naturally have heard of him, is presumed to be dead. unless the circum
stances of the case are such as to account for his not being heard of without as
suming his death: but there is no presumption as to the time when he died.
and the burden of proving his death at any particular time is upon the person
who asserts it. There is no presumption as to the age at which a person died
who is shown to have been alive at a given time. or as to the order in which two
or more persons died who are shown to have died in the same accident. ship
wreck, or battle.“

Where one, steady in his habits. successful in his profession

or business, contented and respected, having a ﬁxed residence and pleasant
domestic relations, suddenly disappears, and no tidings of him are received,
such circumstances, if satisfactory to the jury, may warrant them in ﬁnding
his death at or about the time of his disappearance."
3435. Performance of official duty—Public oilicers are presumed to have
done their duty and acted within the limits of their powers." Where a publc
olﬁcer is required to perform a ministerial duty in one of two ways. according
to circumstances, and he performs it in one of them. it is presumed that the
“'-‘4 Wigmore, Ev. § 2492; Hammon, Ev.
p. 51; 16 Cyc. 1080; 9 Ency. Ev. 884.

"-3 Lotto v. Davenport, 50-99, 52+130.
M Holmes. Common Law, 134.
‘l-'- Coﬁ'man v. Christenson, 102-460, 113+
1064.

50, 3S+759 (sheriﬂ"—-judicial sale); Lamm

'1“ Stephen, Ev. art. 99; State v. Plym,
43 385. 45+848; Waite v. Coaracy, 45
159. 47+537; Spahr v. Mutual etc. Co., 98
471, 108+4; Bchhner v. Grand Lodge. 109

205, 123l-1071.
Rep. 198.

treasurcr—depositing money in name of
county); Goener v. Woll, 26-154, 21-163
(service of summons); Herrick v. Ammer
man, 32-544. 21+836 (clerk of court--is
suing execution); Clossen v. Whitney, 39

See Note. 104 An. St.

v. Chi. etc. Ry., 45-71, 47+-155 (judge—
deed as trustee); Blinn v. Chessman, 49
110. 51+666 (sl1eriff—service of summons
--return); Nelson v. MeKinnon, 61-219,
G.‘l+630 (sheriﬁ‘-levy of distress warrant
for taxes); Bradley v. Sandilands, 66-40,

6? Spahr v. Mutual etc. Co.. 98-471, 108*-1.
'1“ Bidwcll v. Coleman. 11-78(45) (sher
ift‘—ﬁling duplicate); Payson \'. Everett,

691321 (shcrill’—executi0n); Gillette v.
Aitkin County, 69-297. 72+123 (county
hoard-bridge contract); Webb v. School

12 216(137_) (justice of the pcacc—return

Dist... 83-111. S5+932

on certiorari); Sweet v. (‘arver County.
lti-l06(96) (county treasurcr—pnymcnt of
urdcrs); Young v. Young, 18-90(72)

district— purchase of site for school
house); Hurley v. West St. Paul, 83-101.
SW42? (clerk of county hoard-—-preserva

(notary public); Merrill v. Nelson, 19-366
(335) (shcriﬂ"-—foreclosurc sale); Slate v.
Lime. 23-521 (town clerk-—posting notices

tion of records); Reed v. Anoka. 85-294.
884981 (city eouncil—coutract for water

of election); llowes
(county auditor—tax

v. Gillctt, 23 231
duplicates); Knox

v. Randall, 24-479 (sheriff-—execution);
Meeker County v. Butler, 25-363 (county

(trustees of school

and light); Hook v. Northwest T. Co.. 91
482. 98+463

(shcriﬂ‘-selection

of home

stead exemption): Martin v. Common
School Dist., 93-409. 101+-952 (officers of
school district).
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mode of performance was that which the circumstances authorized.°" While
acting within the scope of their oﬁicial duties, upon any subject-matter over
which they have control and are empowered to act, the presumption is that pub
lic oliicials obey the law when entering into contracts, and that they do not act
in a different mode from that prescribed. So all contracts made by public
officials, if within the scope of their power and authority, are presumed to be

made in view of and in conformity to the law making them valid.70 It is not
presumed that public oilicers have complied with an unconstitutional statute."1
The presumption of performance of official duty cannot be used to supply the
essential facts in the derivation of title," or to prove jurisdictional facts.13 It
has not been applied rigidly to tax sales.H It is not to be presumed that a
licensed engineer of a vessel would, in disregard of his oath and duty, obey the
illegal orders of the captain.75 It will be presumed that officials know their
duties.M
3436. Legality and regularity—The presumption is that all things are done
legally and regularly—onmia rite acta presumuntur. Illegality will not be
presumed."
3437. Innocence and good faith—The presumption of innocence and good
faith is one of the strongest, and always prevails over one giving rise to an in
ference of guilt or bad faith." The mere fact that a person is indicted by a
grand jury, or prosecuted on the complaint of an individual is no evidence that
he is guilty of the offence charged. The presumption is that he is innocent
until he is duly convicted.79
3438. Continuance of fact—When a fact of a continuous nature is shown
to exist at a certain time there is a presumption of law that it continues to
exist, at least for a reasonable time. This presumption has been applied to
ownership; 8° possession; 8‘ status of person as a guest at an inn; 8’ an illicit
relation; "3 agency;M membership in an association;85 statutes; 8“ condition

of goods in hands of carrier; 8’ habitual insanity."‘B
"9 Goener v. Woll, 26-154, 2+163.
?" Gillette v. Aitkin County, 69-297, 72+
123; Webb v. School Dist., 83-111, 85+
932;

Reed

v.

Anoka,

85-294,

88+981;

Bayne v. Wright County, 90-1, 95+456;
Brown v. Fitcher, 91-41, 97-+416.
71Deering v. Peterson, 75-118, 77+568.
"2 Philbrook v. Smith, 40-100, 41+545.

It is not a presumption

v. Garding. 74-325, 7l+207 (that a for
cign corporation has complied with our
laws); Jones v. G. N. Ry., 100-56, 110+
‘.26O (location of building on land of an
othcr—presumption of authority).
78 Coﬂ'mnn v. Christensen, 102-460, 113+
1064.

7'-1 Davis v. Hamilton. 88-64. 92+512.

73 Howes v. Gillett, 23-231.
14 Sterling v. Urquhart, 88-495, 93+898.

8° Rhone v. Gale. 12-54(25); Jaeger v.
Hartman. 13-55(50); Mueller v. Jackson,

75McMal1on v. Davidson, 12-357 (232).
"1 Cochran v. Toher, 14—385(293, 299).

3!)-431, 40+565; Lind v. Lind. 53-48, 54+

"Wiley v. Board of Ed., 11-371(268)
(issuance of bonds by board of educa
tion);

Thayer

v.

Barney,

12—502(406)

(that.a lost receipt was stamped); First
Nat. Bank v. Kidd, 20-234(212) (un
authorized taking of real estate mortgage
by national bank); State v. Smith, 22-218

934;

Pound

v.

Pound,

60-214,

62+264;

Smith v. St. Paul, 72-472. 75#708. Con
tra, Armstrong v. Hinds, 8—254(221);
Miller v. Hoberg. 22-249.
81 Davis

v.

Woodward,

19—1T4(l3T):

Combs v. Tuchelt, 24-423, 428; Ware v.
Squyer, 81-388. 84+126.
8'-’ Lusk v. Belote, 22-468; Ross v. Mellin,

(meeting of city council); Heintzelman v.
Druids’ Relief Assn., 38-1387 36+100 (as

36-421, 32+172.

to vote of corporation meeting); Drake v.

(held a presumption of fact); In re Terry,
58-268. 59+1O13.
8* Dartt v. Sonnesyn. S6 55, 90+ll-"1.
$5 Cornﬁeld \-'. Order B. A.. 64-261, 66*
970.

Sigafoos, 39-367, 40+257 (that an execu
tor was regularly appointed by a clerk of

court); State v. Russell, 69-502. 72+832
(vote of county board in selecting grand
jury); In re Nunn, 73-292, 76+38 (that
unauthorized erasures in public records
were not made by oﬁicers): Langworthy

‘*3 State

v.

‘Vortl1inghntn.

23-528,

536

86 State v. Armstrong. 4—335(251).
'" Shriver v. Sioux City etc. Ry., 24-506.

*8 State v. Hayward, 62-474, 65+63.
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of universal application.” It has been held inapplicable to infancy;°° to a
safe condition of machinery; ‘'1 money in hands of sheriff ; " money in a treas
ury; "3 life; 9‘ and temporary insanity.” It does not ordinarily operate retro
actively." it has been said that the presumption is a rule of evidence and not
of pleading,M but this is not always true."
3439. Character-—Chastity—-A person is presumed to be of good character
and reputation.” A woman is presmned to be chaste.‘
3440. Sanity—Inte1ligence—'I‘he presumption is that a person is sane,2
and of ordinary intelligence.3
3441. Intention and 1mowledge—It is presumed that a person knows and
intends his voluntary acts;‘ that he knows the contents5 and legal effect
of an instrument which he signs; “ that he knows the contents of a deed which
he accepts and retains; 7 that he intends his interest; 8 that he knows the law; °

that he knows what it is his duty to know; 1“ that he contemplates the probable
consequences of his acts.11
3442. Love of life-—Suicide-Ordinarily the love of life is a suﬂicient in
ducement for its preservation, and, in the absence of proof that death resulted
from other than natural causes, suicide will not be presumed.12 So the pre
sumption is that a person killed or injured was in the exercise of ordinary
care.13

3443. Solvency—'1‘he presumption is that a person is solvent.H
3444. Failure to call witness or to testify—When a party fails to call an
available witness possessing peculiar knowledge of the facts of his case a pre
sumption arises that if the witness had been called his testimony would be un
favorable to such party.“ Of course this is a presumption of fact rather than
of law—an inference which the jury may or may not draw as it sees fit.10 The
same is true of the failure of a party to testify in his own behalf.17
3445. Receipt of mail in due course-—Mail matter properly directed and
mailed, with the postage prepaid, ispresumed to reach the addressee in the due
course of the mails." This is rebuttable by proof that the matter was in fact
89 Shriver v. Sioux City etc. Ry., 24-506,
512.
9° Germain v. Sheehan, 25-338.
91 Goodsell v. Taylor, 41-207, 42+873.
92 Northern C. Co. v. Munro, 83-37, 85+
919.

93 Clayton v. Bennington, 24-14.
"4 State v. Plym, 43-385, 45+848.

1: See § 7032.
14 (loss v. Broom, 31-484, l8+290; Crevicr

95 State v. Hayward, 62-474, 65+63.

9° State v. Armstrong, 4-335(251) (stat
ute); Bedding v. Godwin, 44-355, 46+-563
(insolvency).
"Clayton v. Bennington, 24-14.

"8 Sec cases under 80 supra.

213onfanti v. State. 2-123(99):

“Temple v. Norris.

v. Stephen, 40-288, 41+1039; Grosse v.
Cooley, 43--188. 45+]-5; Fort Dearborn

Nat. Bank v. Security Bank. 87-81, 91+
257.
15 Fonda v. St. P. C. R_v., 71-438. 74+166;

"9 Cochran v. Toher. 14-385(293); Lotto
v. Davenport. 50-99. .'3‘2+13(l.
1 See .8 R720.
Layman. 40-371. 421286.
Hayward. 62--174. 65+6Zl.

0 Mankato v. Meagher, 17-265(2-13, 259).
10 State v. Quackenbush, 98-515. 108!
953.
11 Anderson v. Settergren, 100-294, 299.
11]+279.
1‘-’ Hale v. Life ctc. Co.. 61-516, 63+1108.
See § 481].

See

In re

State

v.

286, 55t133.

Hall v. Austin, 73-134, 75+112l (party
may account for absence of witness to pro~
vent presumption); Nat. G. A. Bank v.
Lawrence. 77-282, 79+1016 (fact that one
spouse objects to the examination of other
spouse does not give rise to the presump
tion); Lemon v. De “"011", 89 465. 95+

‘State v. 1Velch. 21-22.

316.

“St. Paul v. Chi. etc. Ry.. 621 330, 367.

1"-.\‘ec 11:11] v. Austin. 73-134. 7-")+l12l.
I7 \Vilson v. N. W. ctc. (‘u.. 103-35. 114L
251.
15 Plath v. Minn. etc. Assn.. 23-179;
Pratt v. Tinkcom. 21-1-12; .\lelh_v v. Os
borne. 33-492, 24+253; Benedict v. Grand
lclge. -'18-471. 511371; Dude v. .\ctna

113-1267.

"Jaggar v. \\'inslow, 30-263, 15842.
7Blinn v. Chessman, 49-140. 51+666.
‘Baker v. Terrell, 8-195(]65); Davis v.
Pierce. 16-376(302); Horton v. I\1at’ﬁtt.

14—289(2l6_); McArthur v. Martin. 23-7-1.
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not reeeived.“‘ There is no presumption as to the particular time of receipt.
in the absence of evidence as to the time of mailing, the frequency of the mails,
etc?‘

3446. Judicial proceedings—There is a general presumption in favor of
the correctness of judicial proceedings,’1 including proceedings before a justice
of the peace,“ or a referee,23 and in the probate court.“

3447. Miscellaneous presumptions—It will be presumed that a person did
not consent to an injury to his person or property; 25 that two instruments exe
cuted on the same day were executed contemporaneously; 2“ that the older of

two persons will die ﬁrst.27
JUDICIAL NOTICE

3448. Nature—'l‘hough judicial notice is generally classiﬁed under the head
of evidence it is not strictly evidence. But, like admissions, stipulations, and
presumptious, it dispenses with the necessity of evidence.”3 Its application is
not limited to the region of evidence." In very many cases, taking judicial
notice of a fact is merely assuming it until there shall be reason to think other
wise. A court may judicially notice much which it cannot be required to no
tice. Practical convenience and good sense demand an increase rather than a
lessening of the number of instances in which courts shorten trials, by making
prima facie assumptions, not likely, on the one hand, to be successfully denied,
and, on the other, if they be denied, admitting readily of veriﬁcation or dis

proof.”0
3449. By the jury-A jury, as well as a court, may take judicial notice of
facts of common kn0\vledge.31 ln considering evidence it uses its common
sense and general knowledge of the subject-matter.82 When damages are to be
assessed with reference to the value of an article a jury cannot act upon its own
knowledge of the value when the value is not a matter of common knowledge.'~“‘

3450. Court may inform itself—Carlisle tables—-As to any fact of which
it is bound to take notice a court may inform itself by reference to books or
other sources of information which it may deem trustworthy,34 including the
Carlisle and similar tables showing the expectation or probable duration of

life.“>
'
3451. Matters of common know1edge—C0urts will take judicial notice of
whatever is generally known within the limits of their jurisdiction.38 “Judges
are entitled and bound to take judicial notice of that which _is the common
Ins.

Co.,

54-336,

56+48;

McDonald

V.

3° Thayer, Ev. 300, 309.

See, upon the

Smith, 99-42, 108+290.

general subject, Note, 124 Am. St. Rep. 20.

W Plath v. Minn. etc. Assn., 23-479.
1'°Boon v. State Ins. Co., 37-426, 34+
902.

whisky or brandy is intoxicating); Arm

21 Brakken v. Mpls. etc. Ry., 32-425, 21+
414 (assessment of damages); State v.
Beebe, 17—241(2]8) (presentment to court
of indictment).
Other speciﬁc applica

tions of this general presumption will be
found under speciﬁc heads.
2'2 Clague v. Hodgson, 16-329(291).

31 State v. Lewis, 86-174, 90+318 (that
strong v. Chi. etc. Ry., 45-85. 87, 47+459
(due care); Thayer, Ev. 296.

32 See § 3334.
83 Osborne v. Huntington, 37 275, 33+7S9

(value of harvester).
34 Schefﬂer v. Mpls. etc. Ry., 32-518, 21+
711; State v. Stearns, 72-200. 219, 75+

210; Brown v. Piper, 91 U. S. 37; Jones

23 Leyde v. Martin. 16-33(24).

v. U. S., 137 U. S. 202; Nix v. Hedden,

24 See § 7774.

149 U. S. 304; Lochner v. N. Y.. 198 U. S.
45, 70.

25 Faribault v. Hulett, 10—30(15, 21).
26 Sheldon v. Brown, 72-496, 75+709.
1'! Hosford v. Rowe, 41-245, 42+1018.
18 State v. Mann, 69 (‘onn. 123; 16 Cyc.

S50.
'19 Thayer, Ev. 272.

35 Scheﬁler v. Mpls. etc. Ry., 32-518, 21+

711.
36 State v. Stearns, 72-200, 218, 7.>+210;
Gurney v. Mpls. etc. Co., 63-70, 73, 65+
136; Tn re St. P. etc. Ry., 34-227, 230, 25+

345.
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knowledge of the great majority of mankind and of the great majority of men
of business." 3" '1‘he following facts have been judicially noticed within this
rule: methods of transportation of goods by connecting carriers;as the fact
that the sale of goods by sample is a useful and legitimate one; 3” the general
development of commercial interests and the increase of trade and travel : “’
the manner of storing wheat in elevators; “ the fact that the business of in
specting and keeping in repair the fences along a railway is within the usual
and ordinary duties of a section foreman; " the customary manner of selling
farm machinery “extras ;” “ the stock and grain gambling carried on at the
exchanges in the commercial centers of the country; “ that brandy is a spiritu
ous and intoxicating liquor; “" the practice of carriers to deliver certain kinds
of goods from a freight house rather than from cars; “‘ the period of gestation
in the human species; " the fact that it is not unusual or extraordinary for
the ground to be frozen on the Missabe Range in February; “‘ the fact that the
handling and transportation of grain is an important part of the railway busi
ness in this state and that grain elevators are a necessary adjunct of such busi~
ness; “~' the fact that crushed stone is usually prepared for a speciﬁc purpose

or on a particular order or contract; "'° that the decay of wood is a gradual
process; "'1 that in setting ﬁres on a right of way sectionmen were acting within
the scope of their employment ; 5“ the hours which employees in barber shops
customarily work ; 5“ the purchase and sale of logs according to a scale; -"‘ that
the storage of ﬁreworks in a. building increases the risk of loss from ﬁre; 5“ the
custom of carriers to carry the sample trunks of drummers as baggage; 5° that
a crop of wheat or oats cannot be raised in this state between August and
“arch; “ the practice of conductors on railways in taking up the tickets of

passengers and giving them a substitute as evidence of the payment of fare; 5*“
that cream and milk may be mixed and sold to the inexperienced as pure
cream; ‘"9 that whisky and brandy are intoxicating liquors; "° that many of the
lakes of this state are gradually receding and drying up; ‘“ that the Mississippi
river is a navigable stream; “'2 that no bank in this state has issued bank notes
since the establishment of the national banking system;63 the custom of in
surance companies to require. as a condition precedent to the issuance of an
insurance policy, a properly signed and executed application therefor, with an

authenticated medical examination of the applicant ; “ that a township has no
37 Queen v. Aspipall, 2 L. R. Q. B. D. 62.
Judges cannot denude themselves of knowl
edge which is common to all. Braun v. N.
P. Ry., 79-404, 412, 824675, 984.
39 Irish v. Mil. etc. Ry., l9—376(323, 327).
39 Darling v. St. Paul, 19—3S9(336).
W In re St. P. etc. Ry., 34-227, 230, 25+

345.
M Davis \'. Kobe. 36-214. 30+662.

42 Keyes v. Mpls. etc. Ry., 36-290, 3m
hS8.
43 Warder v. Rublee, 42-23. 43+-569.
-H Mohr \'. Miesen, 47-228. 232, 49+862.
4-'1 State v. Tisdale, 54-105, 55t903.

4“ Kirk v. Chi. etc. Ry., 59-161, 164, 60+
1094.
47 State v. Allrick. 61-415, 6.'l+l08.-'7.
4-“ king \'. Duluth etc. Ry., 61482.‘. 489,
fiIl+llU;').

Hi Gurney v. Mpls. etc. Co., 63-70, 6:'i+136.
50 Duhy v. Jackson, 69 342. 72L5ﬁ~&.
'-1IIall v. Austin. 73*l34_ 75+1lL’l.

-"2 Baxter v. G. N. Ry., 73-189, 75+1114.
bl! State v. Petit, 74-376, 77+225; State

v. Justus, 91-447, 98+325.
5* Watts v. Howard, 70-122, 72+840.
-'--'- Betcher v. Capital 1". Ins. Co., 78-240,
.‘-(H971.

~'-".\leKibbin v. G. N. Ry., 78-232, 80+
1052.
7'? Abrahamson

v.

Lamberson,

79-135,

9l+768.
1‘ Braun \'. N. P. Ry., T9 404. 412,

2+

GTS, 984.
-W State v. Crescent (‘. Co.. 83—2R4,. 86+

107.
“"St:1tc \'. Lewis, 86-174, 90+318.
M Hanson v. Rice, 88-273, 92+9S2.
M Viebahn \'. (‘row Wing (‘ounty, 96~276,

104+1089.
"3 Seymour

v.

Bank of Minn., 79-211,

222. 81+1059.
M 'l‘a_vlor v. Grand Lodge. 101-72, 111+

919.
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subdivisions known as blocks; ‘*5 the extensive commerce and shipping interests
at Duluth; °° the general business depression prevailing in 1894; ‘" that citizens
have acted on commissions to draft home rule charters without compensation; "
what constitutes a glass of beer, as to quantity; ‘*9 that day is just breaking at
about seven o’eloek on December 20 ; 7° of the custom of farmers during winter
to lay up for the succeeding year a supply of fuel.’1
3452. Laws and ordinances of this state-Our courts take judicial notice
of the public statutes of this state and of the federal government,T2 including
the time when they go into effect,73 the meaning of words used therein,“ and
the duties created thereby.75 While they do not generally take judicial notice of
private acts they will do so if such acts are recognized by a public act." They
do not take judicial notice of city ordinances,” unless they are expressly re- I
quired -to do so." If municipal charters are public acts they are judicially
noticed; 7” but if they are adopted under a general law they are not judicially
noticed.80
.
3453. Laws of sister states—Our courts do not take judicial notice of the
statutory 8‘ or common law 52 of a sister state.
3454. Legislative journa1s—Judicial notice is taken of the legislative
journals.“

3455. Judicial proceedings—Judicial notice is taken of prior proceedings
in the same cause; 8‘ of a dismissal of record of a former action between the

same parties; 85 of notorious facts spread upon the records of the supreme court
and forming a part of the judicial history of the state.“
3456. Political and governmental matters—J udicial notice is taken of
the political and municipal subdivisions of the state; 8’ of the territorial extent
65 Herrick v. Morrill, 37-250, 33-+849.
M Miller v. Mendenhall, 43-95, 44+1l-11.

80 State v. Nolan, 37-16, 33+36.
8‘ Townserul v. Kendall, 4—412(315, 323);

or Steenerson v. G. N. Ry., 69-353, 411,

Bccht v. Harris, 4-504(394); Brimhall v.

72+713.
'18 Young v. Mankato, 97-4, 105+969.
69 State v. Stroschein, 99-248, 109+235.
7'1 Miller v. Mpls. etc. Ry., 106-499, 119+
218.
11 Prudoehl v. Randall, 108-185, 121+913.
T’-’ Brimhall v. Van Campen, 8-13(1);

Van (‘ampen. 8-13(1); Hoyt v. McNeil,
13-390(362); Thomson v. Palmer, 52-174,

Dole v.

Wilson,

Stearns,

72-200,

16—525(472);

75+210

State

v.

(constitutional

amendment) ; Sanborn v. People 's Ice Co.,

82-43, 84+641; Kingsley v. Anderson,
103-510, 116+112.
'13 Duncan v. Cobb, 32-460, 21+714.
‘'4 Hobe v. Swift, 58-84, 59+831.
"Peterson v. Cokato, 84-205, 87+615.
‘'6 Webb v. Bidwell. 15-479(394); Albion
v. Maple Lake, 71-503, 74+282. See Bur
lington Mfg. Co. v. Board etc. Comrs., 67

327, 69+].091.
1'1 Winona v. Burke, 23-254; State v.
Oleson, 26-507, 5+959.
"4 State v. Schoenig, 72-528, 75+711;
State v. Gill, 89-502. 95+449. If the trial
court takes notice of an ordinance the su
preme court will do so. Steenerson v. G.
N. Ry., 69-353, 377, 72+713; State v.
Schoenig, 72-528, 75+711.
70 State v. Tosney, 26-262, 3+3-15; Bur

fenning v. Chi. etc. Ry., 46-20, 484-444;
:ll3au4mann v. Granite etc. Co., 66-227, 68+

07 .

53+ll37; Way v. Colyer, 54-14, 17, 55+
744; Myers v. Chi. etc. Ry., 69-476, 72+
694; Wilcox v. Bergman, 96-219, 104+
955; Swing v. Red River L. Co., 101-428,
112+-393; Stewart v. G. N. Ry., 103-156,
114-+953. See Kern V. Field, 68-317, 319,

7l+393 (for purpose of giving full faith
and credit to judgment of a sister state).
~‘12Crandall v. G. N. Ry., 83-190, 86+10.
See Myers v. Chi. etc. Ry., 69-476, 480,
T'2+694.
‘'3 Miesen v. Canﬁeld, 64-513, 67+632
(overruling Burt v. Winona etc. Ry., 31
472, 18+285, 289).

$4 In re Rees, 39-401, 40+370; Rippe v.
Chi. etc. Ry., 23-18; Hospes v. N. W. etc.
Co.. 41-256, 261, 43+180; Olson v. Brady,
76-8, 78+-864.
*5 Thornton v. Webb, 13-498(457).

-‘B Mankato v. Meagher, 17-265(2-43,
252).
W State v. Lake City, 25-404, 412; Her
rick v. Morrill, 37-250, 253, 331-849; Bau

mann v. Granite etc. Co., 66-227, 229, 68+
1074;

I-Iankey v. Bowman. 82-328. 335.

.s4+1002; State v. Dist. cs. 90-11s, 95+
591.
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3469. Burden of establishing allcgations—Whoever desires any court to
give judgment as to any legal right or liability dependent on the existence or
non-existence of facts which he asserts or denies to exist, must prove that those

facts do or do not exist.22 He must prove a negative fact when it is an essential
fact.23 This burden never shifts.“
3470. Burden of going forward with the evidence—The burden of proof
in any proceeding lies at ﬁrst on that party against whom the judgment of the
court would be given if no evidence at all were produced on either side, regard

being had to any presumption which may appear upon the pleadings.’5 As
the proceeding goes on, the burden of proof may be shifted from the party on
whom it rested at ﬁrst by his proving facts which raise a presumption in his
favor.”6 When there are conﬂicting presumptions the case is the same as if
there were conﬂicting evidence.21

“The test, therefore, as to the burden .of

proof or onus of proof, whichever term is used, is simply this: To ask oneself
which party will be successful if no evidence is given, or if no more evidence is
given than has been given at a particular point of the case, for it is obvious that
as the controversy involved in the litigation travels on, the parties from moment
to moment may reach points at which the onus of proof shifts, and at which the
tribunal will have to say that if the case stops there, it must be decided in a par
ticular manner. The test being such as I have stated, it is not a burden that
goes on forever resting on the shoulders of the person upon whom it is ﬁrst
cast. As soon as he brings evidence which, until it is answered. rebuts the evi
dence against which he is contending, then the balance descends on the other

side and the burden rolls over until again there is evidence which once more
turns the scale. That being so, the question as to onus of proof is only a rule
for deciding on whom the obligation rests of going further if he wishes to
win.” 2“
3471. Burden of rendering evidence admissib1e—'l‘he burden of proving
any fact necessary to he proved in order to enable any person to give evidence
of any other fact is on the person who wishes to give such evidence.”
3472. Erroneous assumption of burden—Where a party erroneously as
sumes the burden of proof as to a particular fact, he cannot complain of the
error on appeal.‘m
DEGREE OF PROOF REQUIRED

3473. In geneta1—l’roof is made out in ordinary civil cases by a fair pre
ponderance of the evidence.31 This rule applies to civil actions involving a
Heincmann v. Heard, 62 N. Y. 455; Fann

crs etc. Co. v. Siefke, 144 N. Y. 354;
Stokes v. Stokes, 155 X. Y. 581; Thaycr,
l-Iv. c. 9.
'-'B Stephen, Ev. art. 93; Day \'. Raguet,
1~1—273(203); Stearns v. Johnson, 17-142

(116); Karsen v. Mil. etc. Ry., 29-12, 11+
122; Chicago etc. Ry. v. Porter, 43-527.
-l6+75; Yonn v. Lamont. 56-216, 57+47.‘~‘;
Brown v. l“arnlmm, 58-499, 6U+3-14; Dietel
v. Home ctc. Assn., 59-211, 6l)+110();
>lwi11g \'. Akoloy, 62-169. 6~l+97; St. Bar

nabas llospilal \'. Mpls. etc. Co.. 68--254-.
70+l12ﬁ; Sartcll \'. Royal I\'eighhors. 85
369, SS+985; lfarlllulll v. Lindholm. 86-16,
89+-1129; Peterson v. .\Tpls. St. R_v.. 90-52,
66, 95+751; \'\‘illett \'. Rich. 142 Mass. 356.
‘33 Brown \'. l-‘urnham. 58 -199. 60+?»-l4.

See l\‘IcMahon v. Davidson, 12-357(232,
243).
'14 See § 3468.
'-’-'- Stephen, Ev. art. 95; Karsen v. Mil.
ctc. Ry., 29-12, 11+l22; Paine v. Smith,

33-495, 24+305.
‘-‘“ Tyner v. Varicn, 97-181, 184, 106+893.
ET Mills v. Barber, 1 M. & W. 425.
'-‘-“‘ Bowen, L. J. Abrath v. N. E. Ry., 11 L.

R. Q. B. D. 456; Tyner \'. Varien, 97-181,

I34, 106+898.
'-W Stephen, Ev. art. 97.
-'10 Bnrgraf v. Byrnes, 104-343. 1l6+83S.
-11Fairchild

v. Rogers, 32-269, 20+-191;

Lindsley v. (‘hi. etc. Ry., 36-539, 33-l-7;
Martin v. Hill, 41-337, 43+337;

v. N. ‘\'. El. (‘n.. 97-44. 106+S6.
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charge of crime,32 to usury cases," and to controversies between a wife and her
husband’s creditors.“ A thing is said to be proved when that weight of evi
dence is produced which ordinarily satisﬁes an unprejudiced mind of its exist
ence 35—which gives a reasonable assurance of the existence or non-existence
of the fact in issue.“ It is suﬂicient if the evidence, on the whole, agrees with
and supports the hypothesis which it is adduced to prove; and it is the duty
of the jury to decide according to the reasonable probability of the truth.‘1
Something more than a fair preponderance of evidence is necessary in actions
to set aside written instruments; 3‘ to reform written instruments; *9 to have

a deed absolute on its face declared a mortgage; ‘° to set aside a judgment for
want of service of summons; “ to overcome the statutory authentication by
which proof of deeds is established.“
EXAMINATION OF OFFENDERS-See Criminal Law, 2438, 2439.
EXAMINATION OF PLAINTIFF-—See Evidence, 3262.
EXCEPTIONS—See Cases and Bills of Exceptions, 1367; Deeds, 2671
2674; Trial. 9723-9749.
EXCESSIVE DAMAGES-—See Damages, 2595; New Trial, 7132.

EXCHANGE OF PROPERTY
3474. Deﬁnition—An exchange of property is a reciprocal transfer of prop
erty 1“or property without a ﬁxed price or valuation.‘8 If property is exchanged
for property at a ﬁxed price or valuation the transaction is a sale. An exchange

of goods is a barter. An exchange of property is substantially a sale and is
governed by the rules applicable to sales.
3475. Oﬁer to exchange—A mere offer to exchange property is to be dis
tinguished from an exchange.H '
3476. Particular contracts const_rued—Cases are cited below involving

the construction of particular contracts relating to the exchange of property.“
3477. Implied warranty of title—In an exchange of goods there is an im
plied warranty of title.‘m
3478. Excuse for non-perfor-mance—Thc fact that it was necessary in
order to secure possession of goods exchanged to execute a bond to a third party
who claimed a lien thereon, has been held not to excuse non-performance of a
contract of exchange." A party has been held not excused for non-performance

because he had not been reimbursed for certain taxes that he had paid, or be
cause there was an incumbrance on the land which he had agreed to accept in
32 Burr v. Wilson, 22-206;

Thoreson v.

N. W. etc. Co., 29-107, 12+-154; State v.
Nichols, 29-357, 13+l53; Lahr v. Kraemer,

91-26, 97+4l8.

42 See § 78.

43 Century Diet.
'4 Storch v. Duhnke, 76-521,
Newlin v. Hoyt, 91-409, 98-+323.

79+533;

83 See § 9996.
34 Laib \'. Brandenburg, 34-367, 25+803.

45 Brown v. O’Brien, 39-13, 38+637 (ex
change of realty); Rollins v. Wibye, 40

35 Karsen v. Mil. etc. Ry., 29-12, 11+122.
3“ Missouri ctc. Co. v. McLachlan, 59-468,
475, 61+56ﬁ.

olds v. Franklin, 41-279, 43+53 (exchange
of household goods for realty); Storch v.

37 Lillstrom v. N. P. Ry., 53-464, 55+
624; Rogers v. Mpls. etc. Ry., 99-34, 108+
868; Hawkins v. G. N. Ry., 107-245, 249,

1l9+1070. Sec § 7047.
38 See § 1202.
39 See § 8347.
40 See § 6157.

41 Vanlc v. Miller, 69-440, 72+452.

149, 41+545 (exchange of horses); Reyn

Duhnke, 76-521, 79+533 (exchange of real

ty-held a mere offer to exchange); New
lin v. Hoyt, 91-409, 98+323 (i(l.); Todd
v. Bettingcn, 98-170, 107+1049 (stock in
elevator company).
46 Close v. (lrossland, 47-500. 50+694.
47 Reynolds v. Franklin, 41-279, 43+53.
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IN GENERAL

3489. Means of enforcing judgments—An execution is the regular means
for enforcing a judgment.“ 'l‘he issuing of an execution on a judgment for
money only is the ﬁrst step to enforce the judgment, and when this is done the

party has proceeded to enforce his judgment.“
3490. Kinds-Alias writ—Writ of restitution—The general form of exe
cution is sufﬁcient where jurisdiction is obtained against a non-resident by
publishing summons and attaching his property.M An alias execution may
issue under our practice as at common law.M A writ of assistance may issue
in an action to foreclose a mortgage.us

3491. Form and contents of writ—'l‘he writ must be dated as of the day
on which it is issued from the clerk’s oﬁice and not as of the day upon which
it is delivered to the sl1eriff."° A writ not under the seal of the court is prob
ably void,’0 The fact that a writ does not run in the name of the state does
not render it void.71 A misrecital of the date of the judgment is immaterial,
if the judgment is otherwise sufficiently identiﬁed.72 If an attachment has is
sued, it is unnecessary for the execution to refer to the attachment proceedings,
but it may be in the ordinary form.73 Under an execution in which an oiﬁcer
is commanded to satisfy the same out of the property of A and B, judgment
debtors, he may seize and sell the separate property of either or the joint prop
erty of both.H
3492. Time of issuance—An execution may issue at any time within ten
years after the entry of judgment." At common law the right to sue out an
execution in a personal action was limited to a year and a day from the entry
of judgment.

After that time the party was put to his action upon the judg

ment." An execution issued more than ten years from the entry of judgment
is void and not merely voidable.H An action will not lie to enforce the lien
of a judgment where the time prescribed for enforcing it by execution has ex
pired.Hg A judgment cannot be enforced by sale after the expiration of the
statutory period, though it is based on a levy made within the period. It is not
enough to initiate proceedings in execution prior to the expiration of the statu
tory period, and complete them after that event.79 But it has been held that an
action on a judgment may be commenced at any time within the ten years and
proceed to judgment afterwards.80 In computing the period of ten years the
statutory rule of computation applies and the day upon which the judgment
M R. L. 1905 § 4288; Maki v. Maki, 106
357, 119+-51.

“ Davidson v. Gaston, 16—230(202).
M Hencke v. Twomey, 58-550, 60+-667.
W Walter v. Greenwood, 29-87, 12+145.
See also, Tillman v. Jackson, 1-183(157);
Lay v. Shaubhut, 6—273(182); Shaubhut
v. Hilton, 7-506 (412); First Nat. Bank v.
Rogers, 15—381(305); Hutchins v. Carver

County, 16-13(1); Erickson v. Johnson,
22-380; Butler v. White, 25-432; Sher
burne v. Rippe, 35-540, 29+322; Suehaneck
v. Smith, 53-96. 54+932.
6” Belknap v. Van Riper, 76-268, 79-+103.
“9 R. L. 1905 § 93; Mollison v. Eaton, 16
426(383).
70 See Wheaton v. Thompson, 20-196
(175).
71 Thompson v. Bickford. 19-17(1).
T2 Millis v. Lombard, 32-259, 20+187.

73 Hencke v. Tworney, 58-550, 60+667.
7* West Duluth L. Co. v. Bradley, 75-275,
77+964.

15 R. L. 1905 § 4287. See, as to ﬁve-year
limitation under a former statute, Entrop
v. Williams, 11-381(276); Wakeﬁeld v.
Brown, 38-36], 37+78S.
'16 Wakeﬁeld v. Brown, 38-361, 37+788.
17 Hanson v. Johnson, 20-194(172).

78 Ashton v. Slater, 19—347(300); Dole v.
Wilson. 39-330, 40+161. See Morrill \'.
Madden, 35-493, 29+193.
19 Newell v. Dart. 28-248, 9+732; Spencer
v. Hang, 45-231, 47+794. See Reed v. Sid
dall, 94-216, 102+453; Brown v. Dooley.

95-146, 103+894 ; Gaines v. Grunewald, 102

245, 113+450.
"0 Sandwich Mfg. Co. v. Ear], 56-390, 57+
938; Gaines v. Grunewald. 102-245, 113+
450.
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is entered is to be excluded,81 but of course this does not mean that execution

may not issue on that day. Under a former statute it was held that the time
during which a judgment creditor was, on motion of the judgment debtor en
joined from issuing execution, should be excluded from the statutory period.“
Execution may issue before costs are inserted in the judgment.”
may issue before the ﬁling of the judgment roll.“

Execution

3493. Issuance of writ after death of party—Provision is made by statute
for the issuance of a writ after the death of a party.85 It is applicable only to
cases where a lie11 has been acquired on real property prior to the death of the
party. It has no application to personal property. A judgment creditor who
has acquired no lien prior to the death of the debtor must proceed to establish
and collect his claim as a general creditor in the due course of administration.“
A judgment creditor may take advantage of this provision though he presented

his judgment. for payment in the course of the administration of the estate of
the decedent in the probate court."
3494. Renewal of writs—There was formerly a statutory provision for the
renewal of writs."8 This was enacted merely to avoid the necessity of issuing
an alias writ and it did not in any way affect anycommon-law rule governing
executions. It was designed to afford a simple and cumulative remedy," and
did not prevent the issue of an alias writ.”°
3495. Successive executions in action against stockholders-—In an ac
tion to enforce the statutory liability of stockholders in a corporation successive
executions may be issued.M
3496. Issuance of writ to another county—In issuing an execution to an
other county it is common practice for the clerk of the county where the judg
ment was rendered to deliver to the attorney a transcript of the original docket

and an execution with the date of the docketing in the other county left blank,
with the understanding that the attorney will have the judgment properly
docketed in the latter county and the date of the docketing inserted in the exe~
cution before it is delivered to the sheriff of such county; and if this is done an
execution so issued will be valid." And if, in such cases, the execution is de
livered to the sheriff before the judgment is dockcted in his county, the subse
quent docketing of the judgment will cure the defect as against the judgment
creditor and all who are not bona ﬁde purchasers. It is unnecessary to with
draw the writ and redeliver it to the sheriff or to issue a new writ.”
3497. What sheriff to execute writs—'1‘he general rule is that the sheriff
in ofﬁce in any county is the proper person to execute all process running to the
sheriff of such county.94 Provision is made by statute allowing an outgoing
sheriff to complete an execution begun during his term.“ But this is merely
permissive."° Where a sheriff levies an attachment in an action, an execution on
the judgment in the action. issued after such sheriff goes out of oﬁice, should
be delivered to and executed by the sheriﬂf in office when it issues." When a
sheriﬁ" dies, becomes insane, removes from the state or is in any manner unable
*1 Spencer v. Hang, 45-231, 47+794.
'12 VVa.keﬁe1d v. Brown, 38-361, 37+-788.
‘3 Richardson v. Rogers, 37-461, 3-$270.

94 See § 5053.
85 R. L. 1905 § 4292,

-"2 Dodge v. Chandler, 9—97(87); Mollison
v. Eaton, 16-426(383); Gowan v. Fountain,
50-264, 52+862.

93 Hoerr v. Meihofer. 77-228, 794-964,
"4 Beebe v. Fridley, 16-518(467); Butler

F6 Byrnes v. Sexton, 62-135. 6-H155.
37 Fowler v. hliekley, 39-28, 38+63-1.

v. White, 25-432.
‘J5 R. L. 1905 § 555.

“B G. S. 1894 § 5445.
3" Barrett v. McKenzie. 24420.

24—479.
96 Butler v. White. 25 432.

9° Walter v. Greenwood. 29-87, 12+145.
"1 Harper v. Carroll. 66 497. 69+610. 1069.

1" Id.

See Knox v. Randall.
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to act, provision is made by statute for his successor in oﬂice to complete any
execution begun by him."
'
3498. Priority—It is the duty of the sheriff to execute writs of execution
against the same debtor in the order in which they come into his hands. But
the liens of creditors upon personalty, take precedence according to the order
in which the executions are actually levied and not in the order in which they
are delivered to the sheriff."9 Where one writ is delivered to the sheriff and an
other to his deputy, the ﬁrst one actually executed takes precedence.1 In the
case of realty the rule is different. Judgment liens on realty take precedence
in accordance with the docketing of the judgments and no advantage is obtained
by diligence in execution.2
3499. Effect of creditors’ bill—The pendency of an action in the nature of
a creditors’ bill to enforce a judgment does not prevent the issuance of an exe
cution upon the same judgment and a sale. The execution creditor has cumu
lative remedies and he may pursue them concurrently.3
3500. Execution against several-—Under an execution in which an ofﬁcer
is commanded to satisfy the same out of the property of A and B, judgment
debtors, he may seize and sell the separate property of either or the joint prop
erty of both.‘
3501. Amendment of writ—A writ of execution may be amended as to
matters of form even after a sale of realty under it.“
3502. Collateral attack-An execution cannot be collaterally attacked for
irregularity.

An execution which is not absolutely void is good until set aside

by the court which issued it in a direct proceeding.6
3503. Sheriff acts as oﬁicer of the law—A sheriff, in making a levy and
sale, acts not as the agent of the execution creditor but as the oﬂicer of the law.7
Notice to the sheriff is not notice to the creditor.“
3504. Authority of attor-ney—Substitution—Lien—An attorney in the
action for a judgment creditor may issue execution and receive the money
collected on it within two years after the judgment.“ But a judgment creditor

may employ a new attorney to enforce his judgment without any formal sub
stitution or notice.‘° If an assignee of a judgment acquiesces in the acts of an
attorney of the judgment creditor he is bound by them. As against such
assignee the sheriff may withhold the amount of the attorney’s lien out of the
proceeds of an execution sale.11 An attorney has no implied authority to stipu
late for a private sale.12
3505. Effect of misnomer—Where a party is sued under a wrong name the
judgment is not absolutely void, but may be amended. A sheriff levying on
such a judgment cannot justify under the execution until it and the judgment
"8 R. L. 1905 § 555.
"9 Albrecht v. Long, 25-163.
1 Albrecht v. Long, 27-81, 6+420.
2Jackson v. Holbrook, 36-494. 32+8-'32.

8 Kumler v. Ferguson, 22-117. See Jack
son v. Holbrook, 36-494, 32+852.
4West Duluth L. Co. v. Bradley, 75-275,

77+964. See Daly v. Bradbury, 46-396,
49+190.
5l\tIollison v. Eaton, 16—426(383) Thomp
son v. Bickford, 19-17(1) ; Casper v. Klip
pen, 61-353, 63+737.
°Thompson v. Bickford, 19-17(1).
1 Armstrong v. Vroman, 11—220(142);
Horton v. Maﬂitt, 14-—289(216); Davis v.

Seymour, 16—210(184) ; Nopson, v. Horton,

20—268(239); Tinkcom v. Lewis, 21-132;
McCarthy v. Grace, 23--182; Schroeder v.
Lahrman, 28-75, 9+173; Hall v. Swensen.

65-391, 67+1024.
9 McCarthy v. Grace, 23-182.
9R. L. 1905 § 2283; Berthold v. Fox,
21-51; Sheldon v. Risedorph, 23-518;
Schoregge v. Gordon, 29-367 , 13+194; Gill
v. Truelsen, 39-373, 40+254.
1° Hinkley v. St. Anthony Falls etc. Co..
9—55(44); Berthold v. Fox, 21-51; Knox
v. Randall, 24-479; Gill v. Truelsen, 39
373, 40+254.
11 Gill v. Truelsen, 39-373. 40+254.
12Kronschnable v. Knoblauch. 21-56.
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and all proceedings in the action are amended in a direct proceeding for that
purpose.18

3506. Execution on satisﬁed judgment—Sa1e void—As to an execution
creditor a sale on a judgment which has been satisﬁed is absolutely void. lie
is charged with notice and is not a bona ﬁde purchaser. The plaintiff in exe
cution is deemed to have notice of vices or irregularities affecting the validity

of the proceedings; and defects affecting a sale to a purchaser with actual notice
of them will also affect a sale to the plaintiff in the writ, wliether he had actual
notice or not.“
3507. Execution on judgment void on face-Sale void—An execution
sale on a judgment void for want of jurisdiction appearing on its face is abso

lutely void and the purchaser acquires no title though he purchased in good
faith.“
PROPERTY SUBJECT TO EXECUTION

3508. Growing cr0ps—Statute—A levy on growing crops is authorized by
statute.1° Growing grain may be levied on at any period of its growth, whether
the growth is going on below or above the surface of the soil.17

rl‘he word

“crops” had, long before this statute, acquired in law a meaning synonymous
with or equivalent to the common-law term “emblements,” and neither of them
included fruits or perennial trees or shrubs, and it is to be presumed that the
term “crops” is used in the statute in this same sense. The only change
effected by the statute as to the kinds of products of the earth which may be
levied on while still attached to the soil is, perhaps, to include perennial grasses.
The main purpose of the statute was, while permitting immature growing crops
to be levied on, to prohibit their sale until they were ripe and ﬁt to be harvested.
Blackberries, while growing on the bushes, are not subject to levy as personalty.
It is only annual crops, that is, crops requiring fresh planting or sowing each
year, that are subject to levy as personalty.“

Where after judgment recovered ,.

the judgment debtor conveyed away exempt realty, with growing crops thereon..
which were subject to levy, with intent to defraud his creditors, it was held that
the crops might be reached and subjected to process in the hands of the fraudu
lent grantee. The severable character of the property is not changed by the
conveyance and may be levied upon though the land may remain exempt.“
Whether crops growing on a homestead are exempt is an open question in this
state.20

3509. Interest of pledgor or mortgagor of persona1ty—A levy on the in
terest of a pledgor or mortgagor of personalty is authorized by statute.21 Upon
a levy after default, but before possession has been taken by the mortgagee, the
otﬁcer may take the chattels into his actual possession, and, as against the

mortgagee, detain them for the purposes of the sale under the writ.22

But in

the absence of a showing that the mortgagee has been prejudiced, a levy will

not be set aside for the failure of the sheriff to seize all the mortgaged prop
erty.23 A railroad, with its rolling stock, and personal propcrt_v belonging to
1-3 Casper v. Klippen, 61-353, 6.‘i+'/'37.

1'1‘ Gillitt v. "[‘ruax, 27-528, 8+767.

H Plnmmcr v. Whitney, 33-427, 23+3-ll;

19 Sparrow v. Pond, 49-412, 52+36.

.\Torgrcn v. Edson, 51-567, 53+876.

See

Frankl'in v. Warden, 9-12-4(1l-4); Gunz v.

Heffncr, 33-215, 22+386; Herrick v. Morrill, 37-250, 33+8-49.
15 Barber v. Morris, 37-194, 33+-559.
1“ R. L. 1905 § 4303. Statute cited argu-

cndo, Kirkeby v. Erickson, 90-299, 96-I~
705.

19 Erickson v. Paterson, 47-525, 50-I-699.
2" Sparrow v. Pond. 49-412, 52+-36.

2\R. L. 1905 § 4302.
§ 3474.

See R. L. 1905

21 Barber v. Amumlson, 52-358, 54+733.
See (‘hophard v. Bayard, 4-533(418).

'-’-'* Galde v. Forsyth, 72-248, 75+-219.
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the road and appertaining thereto, is, in favor of mortgagees, one property, and
the different items cannot, as to such mortgagees, be levied on separately.24

The levy must in all cases be conﬁned to the “right and interest” of the
inortgagor.25 If a mortgagee or pledgee takes possession of the mortgaged or
pledged chattels before any other lien attaches thereto, his title is valid as
against subsequent attachment or execution creditors, there being no fraud in

fact, though the mortgage was not ﬁled or the chattels delivered when the con
tract of pledge was made.” In case of a contract, for work and payment there
fore, between employer and employee secured by the former by chattel mort
gage, the right of the employee to go on under the contract and hold and enforce
the mortgage as security therefor, is not affected by a levy by a creditor of the
mortgagor upon the mortgaged property.27

If the maker of a pledged note

pays it to the pledgee, after it has been levied on by the sheriff. with notice of
the levy, he is not thereby discharged as to the balance above the debt for which
it was pledged.28
3510. Held subject to levy—A judgment for money f" equitable interests
in land ; 3" interest of a vendor in a contract for a deed; 3‘ interest of a vendee

in a contract for a deed;32 interest of pledgor in note, if pledgee consents to
surrender possession; 3*‘ land transferred by debtor in fraud of creditors; “ in

terest of one member of ﬁrm in action against such member alone; 8“ the prop
erty of one partner to satisfy a partnership debt; 3° the interest of a beneﬁciary
in an unauthorized trust who takes the legal title by virtue of the statute of
uses : 3’ an unpublished book ; 38 interest of judgment debtor during the period

of redemption from the sale of his land on execution; 3“ the interest of a pur
chaser at an execution sale even before period of redemption expires; 4° a right
to cut timber on land; “ a vested interest of a legatee ; ‘2 corporate stock.43

3511. Held not subject to levy—'l‘he interest of a mortgagee in either real
or personal property so long, at least, as he holds it in good faith as security and
has not applied it to the satisfaction of the debt by foreclosure or otherwise, and

it is immaterial whether there has been a breach in the conditions of the mort
gage or not; “ interest of agent holding property for sale on commission; *5 in»
tercst of bailee; *" interest of partner in proﬁts only; ‘T a claim for unliqnidated
'14 Central T. Co. v. Moran, 56-188, 57+

471.
25 Appleton M. Co. v. Warder, 42-117, 43+
791.
3" Prouty v. Barlow, 74-130, 76+946.
2'' Minor v. Sheehan, 30-419, 15+687.
'-‘B Mower v. Stiekney, 5 -397(321).
29 Henry v. Traynor, 42-234, 44+11;
Wheaten v. Spoon_er, 52-417, 54+372.

30 Reynolds v. Fleming, 43-513, 45+1099;
Atwatcr v. Manchester S. Bank, 45-341,
48+187; Hook v. Northwest T. Co., 91-482.

984463. See Fryberger v. Berven, 88-311.
92+1125.
81 Steele v. Taylor, 1—274(210); Mpls.
etc. Ry. v. Wilson, 25-382; Welles v. Bald
win, 28-408, 10+427; Coolbaugh v. Roemer,

71+29; Brasie v. Mpls. B. Co., 87-456, 92+
340.
8" Caldwell v. Auger, 4—217(1-56); Allis

v. Day, 13-]99(189); Day v. McQuil.lan,
13-205(192); Barrett v. McKenzie, 24
20; Wickham v. Davis, 24-167; Hankey v.
Becht, 25-212; Lane v. Lenfest, 40-375.

42+84; Moquist v. Chapel, 62-258, 64+567.
3"Da.ly v. Bradbury, 46-396, 49+190.
31 Farmers’ Nat. Bank v. Moran, 30-165,

14+805.
-‘*8 Banker v. Caldwell, 3—94(46).
3" Parke v. Hush, 29-434, 13+668.

40 R. L. 1905 § 4309; Lindley v. (‘roml>ie.
31-232, 17+372.
41 Pine County v. Tozer. 56-288, 57+796.

4-‘-’ Watkins v. Bigelow, 93-361, 101+-497.

30-424, 15+S69; Berryhill v. Potter. 42
279, 44-#251.

914, 97+127.

32 Reynolds v. Fleming, 43-513, 45+1099;
Hook v. Northwest '1‘. Co., 91-482. 9S+463.

v. Root, 116 Mass. 410; Jackson v. Willard,

H3 Mower v. Stickney, 5-397(321).
3* Arper v. Baze, 9-108 (98); Campbell v.
Jones. 25-155; Jackson v. Holbrook. 36

494, 32+852; Kugath v. Meyers, 62-399,
644-1138;

Fisher

v.

Utendorfcr,

68-226,

4-1 Fowler v. Jenks, 90-74. 87, 95+887, 96+
H Butman v. James, 34-547, 27+66: Prout
4 Johns. (N. Y.) 41.
4-5 Vose v. Stickncy. 53-75(51);
Geissell, 24-169.

46 Williams

v.

McGrade.

Benz v.

13-174(I65) ;.

Heberling v. Jaggar, 47-70, 49+396.
4" Hankey v. Becht. 25-212.
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damages; *8 a mortgage never recorded, not accompanied by any evidence of
personal liability, and which has been lost; “ a mere equitable lien ; 5'’ property
garnished; 5‘ property in custodia legis; ‘2 the equitable interest of 1-esiduary
legatee in trust fund; 5* money or other personal property on the debtor’s per
son and all personal property not in view; 5‘ a contingent interest in the nature
of a lien created by reservation in a deed.“
LEVY

3512. Time of levy—Diligence of oﬂicer—An otiicer who knows, or has
reasonable ground for knowing, of the existence of property out of which the
execution may be made acts at his peril in not making an immediate levy.56
Where a levy has been made before the return day, it may be completed by sale
after such day and the oﬁicer may retain the writ in his possession for that
purpose.57

3513. Rea1ty—No formal levy on realty is necessary."8 The validity of a
sale does not depend on an exact compliance with the statute as to the “minute”
to be made on the writ.“
3514. Personalty capable of manual delivery—'1‘he statute provides that
“personal property, capable of manual delivery, shall be levied upon by the
oﬁicer taking it into his custody.” °° It is not enough to take merely; he must
take into his custody, that is to say, into his keeping; or, in other words, he

must keep as well as take. This requires at least such a custody as to enable an
ollicer to retain and assert his power and control over the property, and so that
it cannot probably be withdrawn or taken by another, without his knowing it.“
It is to be observed, however, that a levy may be good as against the debtor or a
trespasser, and not good as against other creditors and bona ﬁde purchasers.M
As against the debtor and trespassers a levy may be good though the property
is left in the possession of the debtor." After the officer has taken property
into his custody he may leave it in charge of a receiptor.“ A sheriff may levy
on the interest of his execution debtor in personalty, and to make the levy ef
fectual, may take the property into his custody. But if he levies on property
in which such debtor has no leviable interest, his taking is wrongful, though he
assumes to levy only on such debtor’s interest.“5
3515. Bulky articles—The statute provides for a levy on bulky articles.
or other articles incapable of immediate removal, by filing a certiﬁed copy of
48 Stromberg v. Lindberg, 25-513; Paine
v. Gunniss, 60-257, 62+280.
49 Gale v. Battin, 16-14S(133). See Fry
berger v. Berven, 88-311, 921-1125.
'0 Kugath v. Meyers, 62-399, 64+1138.
M Langdon v. Thompson, 25-509.
52 Buck v. Colbath, 7-310(238); Davis v.
‘Seymour, 16—210(184); Lord v. Meaehem,
32-66, 19-346; Noyes v. Beaupre, 32-496,
21+72S; North Star ctc. Co. v. Lovejoy,
-‘~‘-3-229, 22+38R: Watkins v. Minn. T. M.
(‘o., 41-150, 42+ 862; Strong \'. Brown, 41
304, 43+6T: Second Nat. Bank v. Schranck,

43-38, 44+5‘.l4; \Vheat0n v. Spooner, 52
417, 54+372; Wright v. Robinson, 79-272.
32+632; Kelso v. Youngren. 86-177, 91H
316.

-'-3 Merriam v. Wagener, 74-215, 77+44.
M Caldwell v. Sibley, 3-406(300).
-’-5 Frvberger v. Berven, 88-311, 92+1125.
M Guiterman v. Sharvey, 46-193, 48+780.

!" Barrett v. McKenzie, 24-20; Knox v.
Randall, 24-479; Spencer v. Hang, 45-231.
471-794; Bradley v. Sandilands, 66-40, 68.L
321.

5* Tullis v. Brawley, 3-277(191); Rohrer
v. Turrill, 4-407(309) ; Folsom v. Carli, 5
333(264); Bidwell v. Coleman, 11-78(45);
Lockwood v. Bigelow, 11-113(70); Hutch
ins v. Carver County, 16-13(1); Knox v.
Randall, 2-£479.
-’-9 R. L. 1905 § 4297; Hutchins v. Carver
County. 16-13(1).

60 R. L. 1905 § 4298.
M Wilson v. Powers, 21-193; Barber v.
.-\n1undson, 52-358, 54+733.

"2 Horgan v. Lyons, 59-217, 60+1099.
"'3 Horgan v. Lyons. 59-217, 60+1099.
See Bennett v. McGrade, 155-132(09).
‘H Easton v. Goodwin, 22-426: Holcomb

v.

Nelson,

39-342, 40+354:

llorgan

v.

Lyons, 59-217, 60+1099.
3-'~ Leonard v. Maginnis. 34 506. ‘.Z6+733.
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the execution and return.66 The statute applies to a levy on growing crops.‘"
A wrongful levy under the statute constitutesa conversion for which an action
will lie against the oiticer.68
3516. Other persona1ty—Debts—Book accounts—Stock, etc.—The stat
ute provides for a levy on other forms of personalty by the service of a certiﬁed
copy of the execution and a notice.“9 This is the mode of levying on all debts
except those which pass by delivery of the instruments upon which they rest,
such as notes, bills of exchange, and negotiable bonds. Book accounts cannot
be levied upon by the otlicer merely taking the books in which they are entered
into his custody. For the purpose of a levy they stand just as debts of which
there is no written evidence and must be levied on under this prov-ision.T" A
judgment may be levied on without serving a copy of the execution with the
clerk of the court where the judgment is docketed.T1
3517. Partnership property—In levying on the interest of one partner in
partnership property the officer may take actual possession of the property to
the exclusion of the other partners and retain the same while the levy continues.
But the purchaser at the sale does not acquire a right of possession; he acquires
only the right to call the partnership to an accounting.”
3518. Property owned j0intly—Where an officer has an execution against
one part owner of a chattel, he must seize the whole chattel, though he can sell
only the interest of the judgment debtor.“

3519. Receiptor-—When personalty is levied upon by a taking into the cus
tody of the oﬂicer he need not take it from the premises but may leave it with a
receiptor.“ The liability of the receiptor depends on the special contract, but
it is ordinarily one of mere bailment, and he may excuse a non-delivery to the
sheriﬂ by proof that the property did not at the time of the levy belong to the
execution debtor but to another person into whose possession it has gone.‘“
Where a sheriff relinquishes possession of property, which has been seized and
attached by him, to a bailee, and upon the strength of a receipt for the same,
the bailee or receiptor will not be permitted to question a judgment, obtained
in the action in which the property was so seized and attached, upon the ground
that the judgment was secured by perjury and fraudulent acts and practices.7°

3520. Use of force—-For the purpose of making a levy an oﬂicer is not au
thorized to break open the outer door of the debtor’s dwelling house. Nor can
he enter against the will of the debtor even without the use of force." He is
not authorized to break into a store, if it consists of one room occupied by the
debtor both as a store and a dwelling room.78
3521. Excessive levy—While much must be left to the discretion of the
olﬁcer in determining the amount of property to be levied upon a clearly ex
cessive levy. made wilfully, renders him liable.79
3522. Care and management of property by sheriff—Threshing grain
In reference to the care and management of personal property levied on much
86 R. L. 1905 § 4299.
6? See Hossfeldt v. Dill, 28—469, 10+781;
Howard v. Rugland, 35-388, 29+63; Kloos
v. Gatz, 97-167, 105+639.
“B Hossfcldt v. Dill. 28-469, 10+781;
Howard v. Rugland, 35—388. 29+63; Kloos

v. Gatz, 97-167, 105+639.
69 R. L. 1905 § 4300.

See, for a form of

copy and notice. Paine \'. Gunniss, 604257,
62+280.
10 Tullis v. Brawley, 3—277(191); Swart
v. Thomas, 26-141. 1+830; Ide v. Harwood,
30-191. 14+884;
32]. l5+309.

Lcsher v. Getman, 30

'11 Henry v. Traynor, 42-234, 44+11;
Wheaten v. Spooner, 52-417, 54+372.
7'2 See cases under § 3510.

‘'3 Caldwell v. Auger, 4—217(156).
T4 Horgan v. Lyons, 59-217, 60+1099.
15 Mason v. Aldrich, 36-283, 30+884.
76 Holcomb v. Nelson, 39—342, 40+354.
71 Welsh v. Wilson, 34-92, 24+327; Curtis
v. Hubbard, 4 Hill (N. Y.) 437; Stearns
v. Vincent, 50 Mich. 209.

19 Welsh v. Wilson, 34-92, 244327.
7" Pierce v. VVagner, 64-265, 66+977. '37-L
537; Sharvy v. (‘ash. 66-200, 68+1070.
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must be left to the judgment of the oﬂicer. There are many irregularities for
which the otlicer would be liable in damages to an aggrieved party which would

not render him a trespasser from the beginning by relation. He will not, by
reason of his disposition or management of personalty before sale, become a
trespasser from the beginning unless he has been guilty of a substantial viola

tion of the legal rights of the party and of such a character as to show a gross
or wanton disregard of duty on his part. Where a sheriﬂ‘, before sale on exe
cution, caused grain which he had previously levied on in the stack or shock,
to be threshed and placed in an elevator, it was held not to be such an abuse
of discretion as to make him a trespasser from the beginning.80
3523. Levy on personalty—How far satisfaction of judgment—A levy
on suﬁieient personalty of the execution debtor is prima facie a satisfaction of
the judgment. It may operate as a satisfaction and must be fairly tried. But
if it fails, in whole or in part, without any fault of the plaintiff he may go to his
further execution He must fairly exhaust the ﬁrst, and while that is going
on he can neither sue on the judgment or have another ﬁ. fa., or a ca. sa., or re
deem lands sold on another judgment. When a judgment debtor shows a. levy

upon sufficient of his personalty to satisfy the debt, and that it is undisposed of
after a reasonable time, the burden of proof rests on those who assert that there
has been no satisfaction.81 This presumption of satisfaction arises from the
fact that the debtor has been deprived of his property in the regular course of
execution, and that therefore he ought to be exonerated from further liability,
and the judgment creditor be compelled to look to the sheriff.

But if the

debtor has not been deprived of his property by reason of the levy; if it has
been left in his possession, and eloigned or abandoned, and returned to him, or

released from the levy and delivered to a third person upon the debtor’s request,
the presumption ceases.82

Of course a sale under the levy may operate as a

satisfaction.“3
3524. Levy on realty not a satisfaction—A levy on realty is not a satisfac
tion ot the judgment.“ But if a sale follows and the property is bid off for
the amount of the judgment. or more the judgment is thereby satisﬁed.85 The
levy, sale, and return of satisfaction may, however, be set aside for cause.“

3525. Presumption of regularity—ln the absence of evidence to the con
trary it will be presumed that in making a levy and sale the otiicer properly
discharged his duty and complied with all the requirements of the law.“
3526. Nature of sheriff's interest—A debtor loses no rights in his property
when it is levied upon except the right of possession and control. On payment
of the debt he has the right to have it returned to him in the same condition in
which it was at the time of the seizure. usual wear and tear of removal and
preservation only excepted.

The sheritt has no personal right of possession;

his possession is that of the law, whose agent he is, and he has no right to use
the property or profit by its possession. In the interval between the levy and
sale the debtor is not divested of his ownership in the property. but the incident
8° Ladd v. Nowell, 34-107. 24+366.

See

Liljengren v. Ege, 46-488, 49+250.
‘"l“irst Nat. Bank v. Rogers, 1340?
(376); Bennett v. l\{eGrade, 15-132(99).
-*2 First Nat. Bank v. Rogers. 15-381

(305); Willis v. Jelineck. 27-18, 6+373.
See Osborne v. Wilson, 37—8. 32+T86.

H3 Sec Mpls. T. M. ('0. v. Jones, S9484,
.9~l+-"151.
"4 Davidson v. Gaston, l6—2Ii(l(2U2).

85 Warren v. Fish, 7—432(347); Holmes
v. Campbell, 10—401(320).
5“ Lay v. Shaubhut, 6—2T3(182); Shaub
hut v. Hilton, 7—5l)6(-412).
37 Tullis v. Brawlcy, r &7T(191); Merrill
v_ Nelson, 18-36ti(335); Knox v. Randall,
24-479; State v. Pcnner, 27-269, 6+790;

Clossen v. Whitney, 39-50. 3H+T59; Brad
ley v. Sandilands, 6640. 6S+321; Galde V.
Forsyth, 72-248, 75+2l9.
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of title, the right to possess, use and dispose of the property, is suspended only,
which he may regain at any moment by paying the debt.“8
3527. Actions by sheriff—Motions—A sheriff may bring an action in his
own name for the collection of things in action upon which he has levied.” In
an action on a note he must allege and prove not only the execution, but a valid
judgment upon which it issued."0 A sheriff selling realty on execution may
maintain an action in his individual name against the purchaser for the amount
bid at the sale.m Where a satisfaction of judgment has been improperly en
tered of record, the sheriff may have the same vacated on motion."2 Upon a
levy good as against an assignee in insolvency under Laws 1881, it was held
that the sheriff might bring an action against the assignee to recover money
or property in his hands.” If a person unlawfully interferes with property in
the custody of the sheriff, or a reeeiptor under him, an action by the sheriﬁ
will lie.“ Things in action can only be sold if the court so orders. A judg
ment is a. thing in action within the meaning of this rule.05

A sheriff may

bring an action against a reeeiptor with whom he has left property levied upon
and who refuses to deliver it.96
CLAIMS OF THIRD PARTIES

3528. Affidavit of claim by thi.rd party—Statute—Third parties claiming
property levied upon or taken by a sheriff by virtue of an execution, writ of at
tachment, or other process, or in an action of replevin, are required by statute
to serve on the otlicer an aflidavit of their title or right to the possession of the

property, stating its value and the ground of such title or right.” The statute
is designed for the protection of the otlicer in the discharge of his duties.”
It is applicable only to cases where the property seized is found in the posses
sion of the defendant na1ned in the writ, or his agent, so as to create an ap

pearance or presumption of ownership in him.‘"’ A statement in the aﬂidavit
that the claimant is the owner of the property is a sufficient statement of the
ground of his title or right to possession, at least if he is the general owner.
The aﬂidavit should allege the claimant’s ownership as of the time of the levy,
as well as of the time of the demand.

An agent making an affidavit may state

the facts as upon information furnished to him by his principal. A substantial
compliance with the statute is sufficient.1 The aﬂidavit may be served on the
deputy sheriff who made the levy and has the property in his possession.2
*8 Banker v. Caldwell, 3-94(46).
'59 Rohrer v. Turrill, 4-407(309); Mower
v. Stickney, 5-397(321) ; Robertson v. Sib
ley, 10-323(253).
90 Mower v. Stickney, 5—397(321).
91 Armstrong v. Vroman, 1l—220(142);
Hokanson v. Gunderson, 54-499, 56+172;
Blexrud v. Kuster, 62-455, 64-H140.
92 Henry v. Traynor, 42-234, 44+11.

"3 Bean v. Schmidt, 43-505, 46+72.
94 Horgan v. Lyons, 59-217, 60+1099.
9-5 Thompson v. Sutton, 23-50; Henry v.
Traynor, 42-234, 44+11.

96 Holcomb v. Nelson, 39-342, 40+354.
"7 R. L. 1905 § 4213. See, under former
statute, Edson v. Newell, 14—228(167).

See, independent of statute, Vose v. Stick
ney, 8-75(51).

W Heberling v. Jaggar, 47-70, 491-396;
Schneider v. Anderson, 77-124. 79+603,
Kiewel v. Tanner, 105-50, 117+231. See

Gilbert v. Gonyea, 103-459, 115+640.

99 Dodge v. Chandler, 9-97(87); Barry
v. McGrade, 14—163(126); Livingstone v.
Brown, 18—308(278); Butler v. White, 25

432; Moulton v. Thompson, 26-120, 1+836;
Jones v. Town, 26-172, 24-473; Bailey v.
Chandler, 27-174, 6+480; Tyler v. Hans

com, 28-1, 8+825; Ohlson v. Manderfeld,
28-390, 10+418; Lampsen v. Brander, 28
526. 11+94; Lesher v. Getman, 30-321, 15+

309; Perkins v. Zarracher, 32-71, 19+385;
Leonard

v.

Mag-innis,

34-506,

26+733;

Johnson v. Bray, 35-248, 28+504; Hazel
tine v. Swensen, 38-424, 38+110; Granning
v. Swenson, 49-381, 52+30; Wood v. Mat
ter, 88-123, 92+523; Kiewel v. Tanner,

J05-50, 117+231. See Vose v. Stickney, 8
75(51).
1Carpenter v. Bodkin, 36-183, 30+-153;
Schneider v. Anderson, 77-124, 79+603.
2Williams v. McGra.de, 13—174(165).
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3529. Indemnifying bond—Provision is made by statute for the execution
of a bond by the plaintiff in execution, indemnifying the sheriff against the
claims of third parties.8 An attorney of a non-resident has implied authority
to execute such a bond in the name of his client.‘ In an action against the
sheriff by a claimant the plaintiﬁ in the execution and the sureties on the bond
may be impleaded ; and if judgment is obtained against the sheriff, their prop
erty is ﬁrst liable for its satisfaction.5
SALE

3530. Notice of sale-—The designation of the place of sale is an essential
requisite of the notice. A notice specifying as the place of sale “the front door
of the courthouse” in a certain village, when, in fact, there was no courthouse,
or place known as the courthouse, or front door of the courthouse, in the vil

lage, has been held insullicient.° The property should be so described that
those who are invited by the notice to attend and bid will be able to identify
it and know exactly what is being sold.7 A description of the property as “Lot
5, block 39, in the county of Morrison and state of Minnesota,” has been held

insufficient.8 The failure of the sheriff to give the proper notice of sale does not
affect the validity of the sale either as to third parties or parties to the action.9
Under a former statute it was held that a judgment creditor purchasing at the
sale was charged with notice of defects in the notice of sale.‘°
3531. Ofﬁcer acts in ministerial capacity—-Not a judicial sale—A sale
on execution is not a judicial sale. The oﬁicer making the sale acts as the
ministerial officer of the law and not as the organ of the court. He is not its
instrument or agent, as in judicial sales. and the court is not the vendor. His

authority to sell rests on the law and on the writ, and does not. as in judicial
sales, emanate from the court.

The functions of the court terminate at the

rendition of the judgment, except when its power is invoked to set the sale
aside, for cause, on motion.

The court does not direct what shall be levied on

or sold, or how the sale shall be made. The validity of the purchase does not
depend upon its sanction and approval.“
3532. Preparing property for sa1e—Within reasonable limits a sheriff has
discretionary authority to put personalty into shape for sale, as, for example.
to cause grain to be threshed.12

3533. Mode and terms of sale—-A sale of personalty in gross is ordinarily
a mere irregularity not affecting the validity of the sale." The statutory pro
vision requiring realty consisting of several known parcels to be sold separately
is directory merely. An improper sale in gross is not void but only voidable
on a showing of actual fraud or material prejudice.H Government subdivisions
3R. L. 1905 § 4213; Howe v. Friedheim,
27-294, 7+143 (what constitutes breach);
Campbell

v.

Rotering,

42-115,

43+795

(signer of bond held liable though his
name did not appear in body of bond—

Qllerrick v. Ammerman, 32-544, 21+836.
9 R. L. 1905 § 4304; McNair v. Toler, 21
175; White v. Leeds I. Co., 72-352, 75+
595, 761; Bigelow v. Chatterton, 51 Fed.
614.

when liability accrues); Sharvy v. Cash,

10 Pettingill v. Moss, 3-222(151).

66-200, 68+107O (scope of liability—ex

11 First

cessive levy).
'
4Sch0r(-gge v. Gordon, 29-367. 13+194.
5-H. L. 1905 § 4214; Lesher v. Getman,
30-321, 15l309; Richardson v. McLaugh

lin. 55-489. 57+‘2l0.
6 Bottineau \'. Aetna etc. 00., 31-125, 16+
S19.

1 llerrick v. Morrill. 37-250. 33+849. See
Hutehins v. Carver County, 16-13(1).

Nat.

Bank v.

Rogers, 22-224,

Willard v. Finnegan, 42-476, 44+985; John
son v. Laybourn, 56-332, 57+935.
12 Ladd v. Nowell. 34-107, 2-H366.
13 See Gunz v. Heffner, 33-215, 22+386.
14 R. L. 1905 § 4306; Tillman v. Jackson,

1-183(157);

Worley

v.

Naylor.

6-192

(123); Paquin \'. Braley. 10—379(3(l4);
Merrill v. Nelson, 18—36ﬁ(33-5); Lamber
tnn \'. .\lcrc-hunts‘ .\'at. Bank. ‘.24-281;
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do not alone determine whether a body of land consists of separate tracts.“‘
The sale must be for cash 1° and to the highest bidder." An attorney of the
debtor has no implied authority to stipulate that property levied upon shall
be sold at private sale and by a person other than the sheriff.18 The execution
creditor may bid off the property and so may his assignee." If one of two joint
judgment creditors bids off the property he will be held a trustee for the
other.20 A sale of realty will not be set aside because the price realized is far
below the real value of the property.21 The statute provides that no more of
the property shall be sold than necessary to satisfy the execution.22
3534. Service of papers on judgment debtor—The statute provides for
the service of a copy of the execution, inventory, and notice, on the judgment
debtor.23 A failure of the sheriff to comply with this provision does not affect

the title of the purchaser at the sale.“ Such a failure has been held to relieve
a judgment debtor from making a demand on a sheriff before bringing suit to
recover money collected on an exempt judgment.“

3535. Certiﬁcate of sale of realty—Contents—Description of property
A description which fairly identiﬁes the execution is sufficient. _ A false partic
ular in such description may be disregarded as in case of deeds and other in
stru1nen'ts.'-'0 While it is the better practice to describe the debtor’s interest
accurately, it is not absolutely essential, in ordinary execution sales, that the
sheriff should specify in his certiﬁcate the precise quantum of the debtor’s es
tate. A certiﬁcate merely describing the land sold will convey the entire inter
est of the debtor.21

But the officer must not, in his certiﬁcate, describe a dif

ferent interest or estate than the one which he was speciﬁcally directed to levy
upon.“ The property sold must be described with sufficient certainty to enable
a person of common understanding to identify it. A certiﬁcate takes effect
only as the execution of a statutory power and hence should be construed with
some strictness, so as to enable the purchaser to identify the land he is bidding
on, and the owner to ascertain what to redeem. A description sufficient to con

vey land between man and man, or which, if contained in an agreement to
convey, would authorize a decree of speciﬁc performance, might not be suffi
cient in proceedings to sell land on an execution. Extrinsic evidence is admis
sible to identify the property.29 If there is any descrepancy between the return
and the certiﬁcate the latter controls, at least, as to the purchaser.“°

When a

sale is regularly made its validity is not affected by the omission of the sheriff
to make a t-er-tiﬁeate.“ If the sale is made by a deputy sheriff the certiﬁcate
should be executed and acknowledged by him rather than by the sheriff.32 The

proper evidence of a sale on execution is the certiﬁcate and no other note or
(‘oolbaugh v. Roemer, 32-4-15, 21+472; Abbott v. Peck, 35-499, 29+194; Willard v.
Finnegan, 42-476, 44+985; Duford v.
Lewis, 43-26, 44+522; Ryder v. Hulett, 44
353, 464-559; Clark v. Kraker. 51-4-14, 53+
706; \‘Vebb v. Downes, 93-457, 461, 101+

966.
15 Worley v. Naylor, 6—192(123).

1°Kumler \'.

Brandenburg, 39-59, 38+

704; Hokanson v. Gunderson, 54-499. 56+
172; Carlson v. Headline, 100-327, 111+

259.
1’!
ls
19
2"

Tillman v. Jackson, 1- 183(157).
Kronschnablc v. Knohlauch, 21-56.
Holmes v. Campbell, 10—40l(320).
Id.

21(?oolbaugh v. Roemer, 32-445, 21+472.
See White v. Leeds I. Co., 72-352, 75595,

761.
—St)

‘-'Z R. L. 1905 § 4306.

See Johnson v.

Williams, 4-260(183).
23 R. L. 1905 § 4305.
‘-'4 Duford v. Lewis, 43-26, 44+522.

2-'> Wylie v. Grundysen, 51-360, 53+805.
'-'6 Bartleson

v.

Thompson,

30-161,

14+

795.
'-"I Reynolds v. Fleming, 43-513, 45+1099.
2" Smith v. Lytle, 27-184, 6+625.
29 Lowry v. Tilleny, 31-500, 18+-152;
Herrick v. Ammerman, 32-544, 21+836;
Smith v. Buse, 35-234, 28+220; Herrick

v. Morrill, 37-250, 33+849.
30 Spencer v. Haug, 45-231, 47+794.
-‘H Barnes v.

Kerlinger,

7-82(55).

See

Smith v. Buse, 35-234, 28+220; Hokansou
v. Gunderson, 54-499, 56+172.
31’ Herrick v. Morrill, 37-250, 33+849.
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memorandum is required by the statute of frauds to make it a valid contract.
If the certiﬁcate contains other facts than those required by the statute it
not evidence as to them.H A certiﬁcate executed by the sheriff as such is go
though it does not state that he made the sale as sheril’f.“ The provision 1
quiring the certiﬁcate to state that the property is subject to redemption
directory merely. A recital that “the above described premises are subject
redemption within the time and according to the statute in such case made a
provided” is sufficient.“ The sheriff may be compelled to execute a certiﬁcah
A sheriif cannot be required to issue his certiﬁcate of sale under an execut

issued upon a judgment until the full amount of the bid has been paid in ca
but, if the certiﬁcate is issued without such payment, the sale is valid and
remedy of the execution debtor is an action against the sheriff for the unp
purchase money.“ Under an early statute it was held that the certiﬁcate 11
not be attested by witnesses or be under seal.“ The right to apply for and h
a second certiﬁcate of sale upon execution from the officer making such
in certain cases, which was given by-Laws 1862 c. 19, survived the repea
that chapter, and was saved to the purchaser by G. S. 1866, c. 121 § 4.“

3536. Title and rights of purchaser of rea.lty—Under a former statub
the interest of the execution debtor passed to the purchaser at once upon
sale subject to the right of redemption.“ Under the present statute the ru
otherwise.42 Now, the title of the debtor does not pass until the time to re(
expires, yet the purchaser acquires by the incomplete sale a right whicl
whatever name it may be called, is assignable; and if such right is assig
the title, when it passes by lapse of time and non-redemption, vests, by v
of the statute, in the assignee of such right. This right will pass by a do
the purchaser whereby he “grants, bargains, sells, releases and quitclairr
right, title, interest, claim, or demand” in or to the land; and when the

to redeem expires without redemption. the title under the execution S311
vest in the grantee in the deed.“

This interest has been held “real e:

within the meaning of a will.“ If the execution debtor is a married I
the purchaser acquires the land free from the statutory interest of the
spouse.43

Title by execution was “unknown to the common law and see

he of American origin. It has grown out of the system of judgment
adopted by many, and probably by most of the American states, and out
enforcement of the purposes of such liens, by process of execution. Tl
of the judgment and process of execution appear to have been substitut

the old common-law writ of eligit.”“‘

The title acquired by the pm

cannot be defeated or impaired by the subsequent acts or omissions
33 Armstrong v. Vroman, 11-220(142).

84 Overing v. Foote, 43 N. Y. 290.
Messerschmidt v. Baker, 22-81.
3-5 Merrill v. Ne‘son, 18-366(335).
80 Wells v. Atkinson, 24-161.

See

1" Hokauson v. Gundersou, 54-499, 56+
172. See Barnes v. Kerlingcr, 7»82(55).
B8 Carlson v. Headline, 100~327, 111+259.
3“ B-idwell v. Coleman, 11-78(45).
40 Olcson v. Peterson, 53-522. 55l815.
-11 Dickinson
v.
Kinney,
5-409(332);
Mcsserselnnidt v. Baker, 22 81; James v.
Vtihler, 25-305; Curriden v. St. P. etc. Ry.,

50-454, 5‘.3+96(i; Morgan v. Joslyn, 91-60,
9T+4~l9.
'12 Parke v. Hush, 29-434, ]-‘N668; \Vl1it
ney v. Huntington, 34-458, 26+631.

13 Lindley v. Crombie, 31-232,
Cooper v. Finke, 38-2, 35+469; B

v. Reid, 43-172, 45+11; Holmes
Bank, 53-350, 55+555; Tuttle v.

88284, 92+1117; Morgan v. Jos
60, 97+449. See Messerschmidt \
22-81; James v. Wilder, 25-305.
H Morgan v. Joslyn, 91-60, 97+1
45 R. L. 1905 § 3648; Aretz v. R

432, 440, 9:'i+216, 769; Griswold v
102-114, ll2+1020.
Prior to L:
c. 33 the rule was otherwise, I

Corser, 51-406, 53+717.
4" Steele

v.

Taylor,

1—274(2l(

also, Whitney v. Huntington, 34
26+631.
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sheriff." It is unaffected by defects or informalities in the return of the
sheriff.“ The purchaser succeeds to all the interest of the execution debtor
though such interest is not described in the notice of sale or certiﬁcate of the
sheriff.” If the interest of the vendee in a contract for the sale of land is sold
on execution the purchaser succeeds to the interest subject to its being defeated
by laches on the part of the vendee.50 Where a sale and transfer of property is
void as to a creditor it is also void as to the purchaser upon an execution sale
based on a judgment recovered by such creditor.M The purchaser acquires the
interest of the debtor not only in the land but also in buildings and trees on
the land."2 When the period of redemption has expired without redemption
the execution debtor is a mere stranger to the property and cannot raise objec

tion to subsequent proceedings.“ The purchaser at an execution sale stands
in the shoes of the judgment debtor and acquires his title as it stood at the time
the execution creditor’s lien was acquired.“
3537. Obstruction—Action to set aside—Where, after the rendition and
docketing of a judgment against a debtor in whose name the title to certain
land stood of record, he executed a conveyance of the property in which he
fraudulently recited that he merely held the title in trust for the grantee who
had always been the beneﬁcial owner of the premises, it was held that an action
would not lie to remove the obstruction to a sale or execution created by the
recital.“
3538. Remedies of purchaser to obtain p0ssession—The purchaser at an
execution sale of realty may recover possession by an action of ejectment."
He has a more summary remedy under the unlawful detainer act.57
3539. Disposition of proceeds—The proceeds of the sale stand in the place
of the property sold. lf there is more than enough to satisfy the execution and
the costs of the sale, it is the duty of the sheriff to apply the balance to the
satisfaction of other liens on the land.“8 He is required by statute to satisfy
liens for wages under certain conditions.”
REDEMPTION FROM SALE OF REALTY

3540. Same as redemption from foreclosure sales-The rules governing
redemption from execution sales and from mortgage foreclosure sales are sub
stantially the same. They will be found under the head of mortgages.‘0
3541. By the judgment debtor, his heirs, or assigns—A grantee or suc
cessor in interest of the judgment debtor redeems on the same terms as the
judgment debtor himselt'.‘" Under a former statute it was held that the owner
or his successor might redeem without paying other liens held by the purchaser.
The present statute prescribes a different rule, where the purchaser is a cred
itor having a prior lien.62 A redemption by the judgment debtor terminates
the sale and restores the estate to its condition before the sale, except as to the
judgment under which the sale was made.“
-11 Millis v. Lombard, 32-259, 20+187;
Hokanson v. Gunderson, 54-499, 56+172.

836; Fisher v. Utendorfer, 68~226, 71+29
57 Ferguson v. Kumler, 25-183.

48 Millis v. Lombard, 32-259, 20+187.
40 Reynolds v. Fleming, 43—513, 45+1099.

5' Carlson v. Headline, 100—327, 111+259.
See Brand v. Williams, 29-238, 240, 13+

50 Id.; Smith v. Lytle, 27-184, 6+625.

42.

51Millis V. Lombard, 32-259, 20+187.

W R. L. 1905 § 3542; Kruse v. Thomp

M Whitney v. Huntington, 34-458, 26+
631.
W Mcsserschmidt v. Baker, 22-81.

‘"1 See §§ 6382-6424.

54 Steele v. Taylor, 1-274(210); Banning
v. Edes, 6—402(270).
v.

Arnmerman,

‘H Warren v. Fish, 7—432(347); Ruther
ford v. Newman, 8—47(28).

H Cornman v. Sidle, 65—84, 67+667.
M Herrick

son, 26-424, 4+814; Liljengren v. Ege, 46
488, 49+250.

32-544,

“2 R. L. 1905 § 4311.
21+

‘*3 R. L. 1905 §§ 4313, 4484; Warren v.
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3542. In general—The return of the officer is his official answer respectin
the duty enjoined upon him by the writ and is intended to inform the com
of what has been done in the premises.

Upon being made and ﬁled, it beconu

a part of the record in the action, and partakes of its nature. in that it import
absolute verity as to every statement of fact contained in it. concerning whic

it is his duty therein to speak. So long as it remains a part of the record,
cannot. as to any such statement, he controvertcd or questioned collaterally l
any of the parties thereto or their privies, for the purpose of invalidating tl
proceedings of the officer or affecting any rights dependent thereou.‘" But tl
return may be controvertcd in a direct proceeding even by the parties.“ A1
the parties may always controvert it in another action, its conclusive charact
being limited to the action in which it is made.“

As to strangers the retu

is prima facie evidence of the facts therein stated but is not conclusive. ev
collateral|_v.‘" The return of an execution “nulla bona" is evidence of the i
solvency of the judgment debtor and of no property out of which to satisfy t
judgmcnt.“" In an action against the ofliccr by any of the parties or th<

privics the officer is estopped from denying the truth of his return as to
matters material to be returned.

If his return is erroneous in respect to a

matter of fact therein stated. his remedy is to get it amended in accords]
with the facts, upon application to the court and leave grantor ."“ A retr
will never be set aside or amended to the material injury of innocent th
parties.” In reporting his acts under the writ the officer is only required
give the ultimate facts. A return which certiﬁes in general terms that
oilicer “levied" on certain property is sufficient, it not being necessary to st
the particulars of the levy.71 In construing the return it is to be presumed
the absence of a contrary showing upon its face, that the otliccr has done
that was required of him, both in the execution of the process and in the m
ing of the return thereto.72 The return need not be made within sixty d
of the issuance of the writ.73 lrrcgularities in the return will not be permit
to prejudice the purchaser at the sale or redcmptioucrs." Evidence that a
a levy on personal property the sheriff surrendered the property to the jr

ment debtor does not contradict the return.75 A return may be amended
motion. to conform to the facts.78 The court may set aside the return or
execution of satisfaction where, in fact, there has been no satisfaction.77 4
evidence not inconsistent with the return is always admissible to prove v
Fish, 7-432(347); Rutherford v. Newman,

16-13(1); llossfeldt v. Dill, 28-469,

8—47(28).

781.

64 State v. Penner, 27-269. 6+790.
W Crosby v. Farmer, 39-305, 40+71.
M Stewart v. Duncan, 47-2-‘*5. 50+2°7.
67 Tullis v. Brawlcy, 3-27T(l91); Clos
sen v. \\'hitne_v, 39-50, 38+759; Stewart
v. Duncan, 47-285, 50+227.
6" Spooncr v. Travelers Ins. Co., 76-311,
79+305; l<‘r_vbergcr v. licrvcn, 88-31], 92+
1125.
"9 State v. Pcnner, 27-209, 6+790; Ryan
Drug (‘o. v. Peacock, 40-470. 424298.

71’ '1‘ullis v. Brawley. 3-277(191); 1
v. Pcnner, 27-269. 6+790.
713 Barrett v. McKenzie, 24-20; Kn
Randall. 24-479; Spencer v. Hang,

'10 Castncr v. Symonds, 1—427(310); (‘ros
by v. l“:1rmcr. 39-305, 40+7l. Sec Lay v.
Shauhhut. 0 273(1S2); Butler v. V\'hitc.
25-432.
71 'l‘ullis v. Brawlc_v, 3-2’/'7(19l); Rohrcr
v. Turrill. 4-40T(.'109); Folsom v. (farli,
5—333(264); Hutchins v. (‘arver (.‘ount_v.

231. 47+794; Bradley v. Sandilamls
40, 68+.'l2l.
T4 llutchins v. Carver County, 16-11
Millis v. Lombard. 32-259, 20+]$l7;
ccr v. llaug, 45-231. 47+794.

7'-1 First

Nat. Bank v.

Rogers.

1

(305).
'16 llutchins v. Carver (‘ount_v_ 16-11
State v. Penncr. 27-209. GU90,
7'' Lay v. Shaubhut_ 6-‘.ZT3(1S2); F
but v. Hilton. 7-5ll6(4l;l);
()sh0r
Wilson. 37-8, 32+786; Suchancck v. :
53-9!‘, 54+932.

EXECUTION

789

was done under the writ." Where the plaintiff had levied an attachment on
personalty of the defendant and subsequently an execution was returned “no
property found” with the knowledge and consent of the plaintiff, it was held
that the return constituted a waiver of the attachment as to innocent third
parties." A return of “unsatisﬁed” is not equivalent to a return that the party
had no property, personal or real, out of which the amount speciﬁed in the ex
ecution, or any part of the same, could be collected. The reasons for the non
satisfaction of the writ ought to be stated.“0 A return may be made by an
officer after the expiration of his term of office.“1
SUPPLEMENTARY PROCEEDINGS

3543. General nature and object of proceeding—The proceedings au
thorized by the statute were intended to furnish a speedy, inexpensive, and
adequate remedy for discovering and reaching all equitable interests of the
debtor not liable to seizure and sale on execution, and also all property so liable
which an officer holding such process has been unable to ﬁnd, and to compel
the application of the same towards the satisfaction of the judgment. They
not only perform the office of a creditors’ bill, but have a somewhat enlarged
scope and purpose.“ The remedy afforded by the statute is in the nature of an
equitable execu’tion.*l3

3544. Order for disclosure~—Service—A judgment creditor is entitled, as
a matter of right, to an order requiring his debtor to appear and make dis
closure concerning his property, whenever it appears that an execution against

the property of such debtor has been issued to the sheriff of the proper county
and the same has been returned unsatisﬁed in whole or in part. These facts
alone are sufficient to sustain the jurisdiction to issue the order for a disclosure,
and to take such subsequent proceedings as the statute allows, and as may be

come necessary upon the disclosure. It is unnecessary to prove, in addition to
these facts, that any personal demand was ever made upon the debtor to pay
the judgment, or to turn out property upon the execution.“ Nor is it neces
sary to show that the debtor has property subject to execution, or facts making
it reasonably probable that property may be discovered.‘’:‘ It is unnecessary to
wait until the expiration of the sixty days within which the ofiicer may make
return on the exec-ution.8“ It is customary to make the facts justifying an
order appear by affidavit. Such an affidavit need not state the nature of the
relief sought."T The order must be personally served on the judgment debtor.”
3545. Judgment authorizing proceedings--A money judgment in the fed
eral court of this state may be the basis of proceedings.so
3546. Effect of as a lien—Priority—The commencement of supplementary
proceedings by the service of the order on the judgment debtor gives the mov
ing creditor an equitable lien on the assets subsequently discovered, if he pro
“ Millis v. Lombard, 32-259, 20+1S7.
‘"1 Butler v. White, 25-432.

debtor resides being attached to another
for judicial purposes).

R0 Sherburne v. Rippe, 35-540, 29+322.

85 Kay v. Vischers, 9—270(254).

"1 Knox v. Randall, 24-479.

$8 Tomlinson v. Shatto, 34 Fed. 380.
87 Knight v. Nash, 22-452.

'4'-’ Kay v. Vischers, 9—270(254); Flint
v. Webb, 25-263; Towne v. Campbell, 35
231, 28+254; Bean v. Heron, 65-64, 67+
805; Bradley v. Burk, 81-368, 844-123.

‘*3 Bean v. Heron, 65-64, 67+805.
*4 Kay v. Vischers, 9-270(254); Flint v.
Webb, 25-263; Tomlinson v. Shatto, 34
Fed. 380. See Beebe v. Fridley, 16-518
(467) (effect of county in which judgment

88 Billson v. Linderberg, 66-66, 681-771
(debtor absent from state—serviee on

clerk in charge of his oﬁicc held insuffi
eient—service of order appointing receiver
on debtor after his return
eient).

held

insuffi

89 Sage v. St. P. etc. Ry., 47 Fed. 3.
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coeds with proper diligence to discover and apply the same to the payment c
his judgment; that is, it gives him priority over other creditors. If the judg
ment debtor cannot be found within the state, so that service can be had 0

him, the lien may be acquired in some other way, as by the ex parte appoiu
ment of a receiver and the commencement of a suit by him against the thii
person in possession or control of the judgment debtor’s assets, or by chargir
such third person in the supplementary proceedings and ordering him to appel
and disclose."0 The lien is dissolved by an assignment for the benefit of ere
itors."1
3547. Officer's return conclusive-—'1‘hat the sheriff, in the execution and 1

turn of process has done his duty, is to be presumed and hence a return of nul
bona is itself evidence that the officer has made all reasonable search and inqui
after the debtor’s property, necessary under the circumstances to justify 1
return. If, however, through the wrongful procurement of the plaintiff in t
execution, the sheriff improperly returns it unsatisﬁed, where there is sufﬁcie
property upon which the officer ought to have levied to satisfy the debt, the (
fendant should apply directly to the court, on motion, to set aside the retu
and to vacate the order and proceedings had there0n,'on these grounds.
long as the return is suffered to remain of record in force and unimpeach
the jurisdiction dependent thereon to institute and prosecute supplement:
proceedings, in the manner prescribed by statute, cannot be affected by any
quiries into the conduct of the sheriff in executing the writ, or into the ex
ence of any property which he might and ought to have taken by virtue of
execution, but did not. No question of this character can be raised after
commencement of the proceedings, and upon the disclosure of the defends
on his examination under the order.92
3548. Order for application of property—The statute provides that
judge may order property of the debtor not exempt to he applied to the sa

faction of the judgment."3 Such an order is discretionary where propertl
disclosed on an examination which may be reached by execution. Ordina
the creditor should be left to his simple remedy of another execution. An or
should be resorted to only when it is the only effective remedy available.‘H
justify an order under the statute the evidence must be clear and convincin
The court may order the judgment debtor to convey to a receiver an inte
in realty situate in another state.96 The judgment debtor may be orderei
assign to a receiver a claim against a municipal corporation though the la
denies the indebtedness.97 In an early case—siuce overruled by statute “
order directing a judgment debtor to turn over his watch was sustained.*“‘
has been held that an oﬁicer of a municipal corporation cannot be compelle
assign to a receiver his salary.1

Where a judgment creditor let a portion

building occupied by him as a homestead it was held that he could not b4
dered to assign the lease to a receiver.” The judgment debtor cannot be ord
"0 Wolf v. McKinley, 65-156, 68+2; Billson v. Linderberg, 66-66, 68+771; Kellogg

94 Kay v. Visehers, 9-270(254); Re:
v. Henry, 82 Iowa, 134.

\'. Coller, 47 Wis. 649; Tomlinson v. Shatto,

"5 Bradley v. Burk, 81-368, 84+'123.

34 Fed. 380.

as Towne v. Campbell, 35-231,

91 Wolf v. McKinley, 65-156, 68+2; Billson v. Lardner. 67-35, 69+477.

92 Flint v. Webb, 25-263.

See Sherburue

v. Rippe, 35-540, 29+322; Spooner v. Bay
St. Louis Synd., 44-401, 46+8~f8.

"8 R. L. 1905 § 4323.

28

Tomlinson v. Shatto, 34 Fed. 380.
W Knight v. Nash. 22-452.

93 Laws 1899 e. 267.
9" Rothschild v. Boclter. 1S-361(3I
1 Roeller v. Ames, 33-132, 22+177.

R. L. 1905 § 4237.
2Umlaud v. Holcombe. 26 296,

3+1
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to pay over a speciﬁc sum of money received by him after the service of the

order for examination, but paid out by him before the disclosure.8 It has been
held that a city treasurer cannot be compelled to pay over the salary of a city
fireman.‘

3549. Receiver--The judge may appoint a receiver of the debtor’s unexempt
property, or forbid a transfer or other disposition thereof, or any interference

therewith.‘ The mere fact that the examination discloses property which may
be subjected to the satisfaction of the judgment does not make the appointment
of a receiver a matter of right. Whether a receiver shall be appointed rests in
the discretion of the court. It is a discretion to be exercised cautiously and
with reference to the facts of the particular case. Placing a person’s property
in the hands of a receiver is, at best, a drastic proceeding, usually very ex
pensive, and frequently resulting in absorbing the greater part of the estate
in expenses; and it is against the general policy of the law to permit a. creditor
to resort to it where he has other adequate remedies.“ While to require or war
rant the appointment of a receiver it is unnecessary that it should appear with
certainty that the debtor has property which should be applied on the judg
ment, it should appear that there is a reasonable ground to believe that he has.
Mere suspicion or surmise falls far short of what is required to justify the exer
cise of a power which should be sparingly used.’ A receiver should not be ap
pointed where the creditor has a mortgage amply sufficient to satisfy the whole
debt.8 ‘A receiver may be appointed though the only property disclosed is an
interest in realty situate in another state, and the debtor may be required to
convey such interest to the receiver.’ It is discretionary with the court to ap
point a receiver immediately upon granting an order for the examination of
the debtor.10 An order appointing a receiver of certain specific property of the
judgment debtor, is an adjudication that such property is not exempt property,
and protects the receiver for acts done under it and in confomity therewith.
though afterwards reversed for error in such adjudication.11

A receiver may

sue in his own name without joining the judgment creditors.12 In bringing an
action he must allege his appointment with sufficient fulness to show that he has
authority to bring the particular action.“ He may maintain an action to avoid
a fraudulent conveyance of realty by the judgment debtor although there has
been no transfer of the title to him.“ A judgment in favor of the defendant in
an action brought by a receiver is binding and conclusive upon the creditor at
whose instance and for whose beneﬁt the receiver was appointed.“
3550. Examination of debtors of judgment debt0r—-The statute author
izes the examination of persons having property of the judgment debtor or in
debted to him.10
-"- Christensen v. Tostevin, 51-230, 53+461.
See Bcnbow v. Kellom, 52-433, 54+482.
~*Sandwich Mfg. Co. v. Krake, 66-110,

6S+606. See R. L. 1905 § 4237.
6 R. L. 1905 § 4323.
0Knight v. Nash, 22-452; Flint v. Webb,
25 -263; Holcombe v. Johnson, 27-353, 7+

364; Towne v. Campbell, 35-231, 28+254;
Dunham v. Byrnes, 36-106, 30+402; Ben

bow v. Kellom, 52-433, 54-+482; Bean v.
Heron, 65-64, 67+805; Billson v. Linder
berg, 66-66, 68+771; Flint v. Zimmerman,
70-346, 73+l75; Poppitz v. Rogues, 76
109. 78+964.

1° Flint v. Webb, 25-263.
11 Holcombe v. Johnson, 27-353, 7+364.
12 See § 8260.
18 Walsh v. Byrnes,

39-527,

40+831;

Tvedt v. Mackel, .67-24, 69+475; Rossman
v. Mitchell, 73-198, 75+1053.
HFarmers’ L. & T. Co. v. Mpls. etc.
Works, 35-543, 29+349; Dunham v. Byrnes,
36-106, 30+402.
15 Dohs v. Holbert, 103-283, 114+961.
18 R. L. 1905 § 4325; Menage v. Lustﬁeld,

30-487, 16+398 (third party not appearing
in response to orrlcr—punishment for con
tempt—appeal); Billson v. Linderberg,

7 Flint v. Zimmerman, 70-346, 73+175.

66-66,

8Bean v. Heron, 65-64, 67+805.
0 Towns v. Campbell, 35-231, 28-P254.

from state—-acquiring lien on his prop
erty by proceedings against third party).

68+771

(judgment debtor absent
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3551. Remedies of owner—In genera1—The owner of personalty wrong
fully taken on execution has several remedies. He may sue the oﬂicer for a T1
eovery of the property," if he is not the defendant in the action; '8 or for cor
version “’ or trespass.20 He may sue the purchaser at the execution sale ft
conversion.21 If tl1e judgment on which the execution is based is void he ma
sue the execution creditor." If the writ is issued maliciously at the instam
of the attorney of the execution creditor the owner may sue the attorney.
If the property when taken by the officer is not in the possession of the owne
but in the possession of the execution debtor, the owner cannot sue the oi’tic<
until he has made a demand as provided by statute." A demand is also som
times necessary when the property taken is exempt.2"' The owner of real
wrongfully levied upon and sold has several alternative remedies. He 1111
sometimes enjoin the sale.” He may sometimes have the sale set aside as
cloud on his title.21 If he is in possession he can wait until the purchas
brings an action against him and then attack the sale as void.28 He may te
the sale in a statutory action to determine adverse claims,29 or for partition
He may bring an action to have the sale set aside,31 or he may achieve the sar
object by motion:“2
3552. Injunction—An injunction will sometimes be granted to restrain :
illegal levy and sale, but the legal remedies are generally adequate.33 The etfe
of an injunction of an execution sale is to stop the proceedings upon the e:
cution where they are.

But such injunction does not operate to kill the exec

tion, or to destroy or impair a levy made under it. It is therefore compete
for the sheriff holding such writ to go on after the dissolution of the injunctic
and even after the expiration of his term of office, and complete the proceedin
commenced by himM
3553. Liability of execution creditor—If a judgment creditor causes e:
cution to issue on a void judgment he is liable to the execution debtor.“5 .
17 Lynd v. Picket, 7-184(128); Caldwell
v. Arnold. 8-26-‘i(231); Dodge v. Chand
ler, 9-9T(87); Williams v. McGrade, 13
46(39); Butler v. White, 25-432; Leonard
v. Maginnis, 34-506. 26+-T33; Howard v.
Rugland, 35-338, 29+63; Hazeltine V.
Swcnsen, 38-424, 38+110; Whitney v.

Swensen.

43-337,

45+-609;

Cosgrove

v.

Kohler, 45-148. 47+539; Hanson v. Bean,

51-5-16, 53+871;

Pronty v. Barlow, 74

130, 76+!)-16; Mcl\'eal v. Rider, 79-153, 31+
830.
18 Kelso v. Youngren, 86-177, 90+316.
10 See § 8747.

'-'°Buck v. Colbath, 7-310(238); Gran
ning v. Swcnson, 49-381, 525430; Haugcn
v. Yoiiilggreii, 57-170, 58+988; Matteson
v. Munro, Ht)-340, H.‘H1-:')3.
'-'1l\'ronscl|'|:il>le v. hnohlauch, 21-56;
Hehcrling v. J:igg:11', 47 T0, 49+396.
2‘-’ (lunz v. Iletlncr, 33-EI5. 22 '.-386; Ladd
v. Newell, 34-107. 2%366; Farmer v.
(Iroslrv, 43-459, 4;')+SGti.
23l“:1rn1er v. t‘rosb_v, 455-159, 4-M866.
'-’* Sec § 3523.
1~'>'[‘ullis v. (Jrthwcin, 5-3TT(305); L_\'l1'l
v. Picket, 7—1S4(128).
2“ See § 3552.

27 Hanson
v.
Johnson,
20—194(17i
Plummer v. Whitney, 33-427, 23+S41; E

man v. James, 3-1-547, 27+66; Norgren
Edson, 51-567. 5-‘H876.
25 Herrick v. Anmicrinan, 32-544. 1
836.
2"Plummer v. Whitney, 33-427, 23$

Herrick v. Morrill, 37-250. 33t-849.
3°Barhcr \'. Morris, 37-19-i, 33t~559.
31 Jnkohscn \'. Wigcn, 52 6, 53+1(
-'t3.Takol>scn v. Wigcn, 52-6, 53+]O
t‘unningham \'. Water Power S. Co.,
52. TT+]3T.
11‘ Hart v. l\iarsha]l, 4-29-i(21l) ; Han
v. Johnson, 2t)—l!H(lT2); Wickham v.
vis, 24-167; Hamilton v. \\'ood, 55-~'
57+2t)8; (fcntral '1‘. (‘o. v. Moran, 56-‘.
57+471; li0tl1cr v. Monalmn, 60-186, I

62+263; I\'i|g:lth \'. i\lc_vcrs, 62-399,
1138; Pelican River .\I. (.‘o., \'. Maurin,
418, GQHH9; Baglc_v v. Pcmrington,
226, 7S+1113.
34 Knox \'. Randall, ‘Z4-{Tit See Pet
gill v. Moss, 3-;‘.‘l;Z(l-'11) (0vcrrulc<l

part by change in statute); \Vakcﬁeh
Brown, 38-361, 37%-T88 (elTect of injw

tion on time of issuance of writ).
"~"HIII1Z \'. lit-[Tner, lift 213. 22#3Sti; I.
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erroneous judgment is valid till reversed and protects the plaintiff in enforcing
it. Where, on an erroneous judgment, before its reversal, execution is issued,
and the defendant’s property levied on and sold, the defendant, after a reversal,

is entitled to restitution from the plaintiff of only so much as plaintiff received
on the execution; he cannot recover the full value of the property if it was sold
for less.38 Where a judgment creditor, in order to satisfy a balance due on his

judgment, legally sold a tract of land and bid it in himself for more than the
amount due on the judgment, but for less than the value of the land, it was

held that he was only liable to account for the amount of his bid in excess of
the amount due on the judgment.87 Where by mistake a judgment creditor sells
land not belonging to the judgment debtor he is liable to the latter.”8
EXECUTION, EXECUTED—See note 39.
EXECUTOR DE BONIS NON—See Executors and Administrators.
3583.
EXECUTOR DE SON TORT—See Executors and Administrators, 3582.
v.

Newell,

34-107, 24+366;

Farmer

Crosby, 43-459, 45+866.
36 Peek v. McLean, 36-228, 30+759.
-17 Henry v. Meighen, 46-548, 49+323.
" Id.

v.

30 Hayward v. Grant, 13-165(154); Ro
mans v. Langevin, 34-312, 25+638; Cable
v. Mpls. etc. Co., 47-417, 50+528; State v.
Butler, 47-483, 50+532; Tucker v. Helgren,
102-382, l13+912.
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IN GENERAL

3554. Representatives — Personal representatives — Deﬁnitions — The
terms “representatives,” “personal representatives,” and “legal representatives”
mean, in their ordinary use, executors or administrators. They are sometimes
used to denote next of kin, heirs, or any one succeeding to the rights and lia
bilities of the decedent, or, any one who, by operation of law, stands in the place
of and represents the interests of another.“’ In the statutes relating to the
probate court the word “representative” includes executors, administrators.

special administrators, administrators with the will annexed, administrators de
bonis non, and guardians.41

3555. Nature of “estates”—The estate of a decedent has no legal personal
ity that can have a status in court.42 It is the property of every kind left by
him at his death.“‘
3556. Probate law—The term “probate law” is used in this country to de
note all matters of which probate courts usually have jurisdiction, including
the administration of estates of decedents. The word “probate” originally
meant merely “relating to proof” and afterwards “relating to the proof of
wills.” '“
4° Bontiller v. St. Milwaukee, 8-97(72,
79); Jones v. Tainter, 15-512(423); At
kinson v. Duffy, 16—45(30, 36); Nash v.

Tousley, 28-5, 5+875; Walter v. Hansel,
42-204, 209, 44+-57; Ewing v. Warner, 47
446, 50+603; Schultz v. Citizens’ etc. Co.,
59-308, 313, 61+331; Willoughby v. St.
Paul etc. Co.. 80-432. 436, 83+377; Argall

v. Sullivan. 83-71, 85+931; Alford v. Con

solidated etc. Co., 88-478, 93+517; Lowry
v. Duluth, 94-95, 101+1059; Jones v. Minn.
Tr. Ry., 108-129, 121+606.
41R. L. 1905 § 3636; Jones v. Minn. Tr.

Ry., 108-129, 121+606.

.

42 Columbus v. Monti, 6—568(403) ; Ken

aston v. Lorig, 81-454, 84+323.
48 Kenaston v. Lorig, 81-454, 84+.‘-I23.
44 Johnson v. Harrison, 47-575, 50+923.
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3557. Liability of estate for acts of representative—An estate is not r
sponsible for the fraud of a representative. The mere delivery of property
one who is a representative, the estate not being entitled to it. does not maj

the estate responsible for such property to the person entitled to it, it not a
pearing that the property was treated or used as assets of the estate, or that l
estate received any beneﬁt from it.“ An estate cannot be prejudiced by t
acts of a representative in relation thereto prior to his appointment.“
ADMINISTRATION IN GENERAL

3558. Nature and object-To take charge of and manage the estate of
decedent, to settle and pay claims against the estate, and to distribute the '
mainder of the estate according to law, are the primary purposes of administ:
tion."

The existence of assets is essential to administration.‘8

The procet

ing is in rem, the res being the estate of the dct-eden_t.“‘
3559_. Necessity—Where no administration of the estate of a decedent it
died intestate is applied for, either by the next of kin or creditors, within 1
period fixed by statute, for the presentation of claims against the estate, a
no claims are filed or presented within that time. or administration had, ‘
heirs entitled to the personal estate may dispense with the appointment of
administrator and formal administration by an amicable distribution of
the same according to their respective rights. and thus acquire a valid title
such property.50
3560. Control of probate court—The whole estate of every decedent
subject to administration, whatever disposition may be made of it by w
Whenever the jurisdiction of the probate court attaches in the particular
stance to the estate, the whole of it, and more especially the personalty, cor

within the authority and control of the court. for the purpose of administrati
for distribution according to law and to the directions of the will, if there

one. This control of the property the court cxcrciscs through the executor
administrator, whose duty it is to bring it into his possession. Until it
passed to him through administration, no lcgatce, whether the bequest be
him in his own right. or as trustee. and no next of kin. has a right to the 1
session. That right is in the executor or administrator, as such. and if he ts
possession he takes it in that capacity.-"1
LETTERS OF ADMINISTRATION

3561. Who entitled to letters-'l‘hc statute defines who are entitled to
ters of administration,""~’ but much is left to the discretion of the probate cou

A creditor of the decedent may be appointed."'4
3562. Petition for letters—Notice-—'l.‘he failure to give proper notio
interested parties of the hearing on a petition for the appointment of an
ministrator. by the publication of the citation for the full time required by
statute, is an ll'l‘t‘_L!'lll1ll‘li_\‘ \\‘hit-It rcndcrs the subsequent proceedings void
M Fritz \'. .\lcGi‘l_ 31--')3(i. 1R+T52l.
46W'iswcll \'. \\'iswcll, 35-371. Qiltlljti.
See § 3566.
47 State v. Probate (‘t._ 33-94, 93. 22+-11);
Mousscau v. Mousscaii. 40-‘_’;N3_ 2Ii.-'_ 41+
977; Fit7.p=ttrick v. Simonson. 86 H". 116.
9(l+37S; Granger v. llarrimnn, S9-3ll3.
305, 94+ 969.
1'1 Hutehins v. St. I’. ctc. Ry.. ~i4—‘~'i. T. -itir
T9; Hanson v. Nygaard. 105-30. 38, llT+
235.

1" Morin v. St. P. ctc. Ry., 33-176,
hi), 2‘. 251; Hntchins v. St. P. etc.

44-5. 7. 46+79; Ladd v. Weiskopf, 6

36, 64+99.
-"-"(lrangcr v. Harriman_ 89-303. 94
='-1 In re Scheﬂ'er. 58-29. 34, 59+!)-")6.
-*3 R. L. 190:’) § 3696.
-*3 Hanson v. l\'_vga:ml. 105-30, 35,

235.
-"4 Putnain v. Pitnc_V. 45-2-12, 245, 47

(lrangcr v. Harrinmn. ‘(Q-303, 306, 94
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and subject to be set aside on motion or appeal. But the giving of such notice,
by the proper publication of the citation, is not necessary in order to confer

jurisdiction over the estate upon the court, and therefore the validity of the
subsequent proceedings cannot be questioned in a collateral proceeding.“

3563. Effect—Collateral attack—Letters of administration issued by a
court with jurisdiction are not subject to collateral attack for error or irregu
larity, and are conclusive evidence of the due appointment of the person therein
named as administrator.“6 In all cases to which an administrator, as such,

is a party, for the purpose of showing his representative capacity, and his au
thority to act for and enforce and protect the rights of the estate he assumes to

represent, the letters of administration are at least prima facie evidence of
every fact upon which such capacity and authority depend, including the death
of the person on whose estate the letters issued."
LETTERS TESTAMENTARY

3564. When granted-Effect—The statute provides that “when a will has
been duly proved and allowed, the court shall issue letters testamentary thereon
to the executor named therein, if he is legally competent, and accepts the trust
and gives bond as required by law; otherwise, such court shall grant letters of
administration with the will annexed.” "’s The statute is inapplicable to for
eign wills?" An order granting letters testamentary has been held to include
an adjudication as to the suﬁieiency of the erecutor’s bond.B0
POWERS, DUTIES, AND LIABILITIES OF REPRESENTATIVES

3565. Trust relation—-A representative is a trustee and cannot derive any
personal advantage from the management of the trust estate.61
3566. Powers before 1etters—At common law, an executor could do nearly
all acts under the will before it was proved that he could do afterwards, and,
when the will was proved, it related back and cured his acts.

Such is not the

law under our statutes, but a deed of land in this state, executed by a foreign
executor after the will had been probated at the domieil and he had qualiﬁed
there, but before the will had been probated in this state, has been sustained.”

When necessary for the protection of the estate the title of an administrator
will be held to relate back to the death of the intestate. An administrator is a
mere otlicer of the law, and his title to the assets of the estate is oﬁicial, and not

personal, and cannot be affected, to the prejudice of the estate, by any acts of
his prior to his appointment.“3

3567. Right to realty—On the death of a person the title to his realty im
mediately vests in his heirs or devisees,“ but the statute gives to his personal
representative a right to the possession for purposes of administration.‘“‘

The

representative is entitled to the possession as against heirs, devisees, or their
assigns, until the estate is settled. He may recover possession without showing
55 Hanson v. Nygaard, 10F~30, ]l7+235.
5" Moreland v. Lawrence, 23-84; Pick v.
Strong, 26»303, 3+697; O's0n v. Fish, 75
228, 77+818; Hanson v. Nygaard, 105 30,
37, 1I7+235. See Mumford v. Hall, 25

347; Davis ,v. Hudson, 29—27, 38, 11+136;
Culver v. Hardenbergh, 37-225, 33t792;
Minn. L. & T. Co. v. Beebe, 40-7, 11, 41+
232.
5" Pick v. Strong, 26 -303, 3+697. See
Morin v. St. P. etc. Ry., 33—176, 1510. 22+

251.

-'15 R. L. 1905 § 3692.

5" Babcoek v. Collins, 60-73, 61+l020;
Hardin v. Jamison, 60-112, 61+1018.
0" Mumford v. Hall, 25—347.

61 Fleming v. McCutcheon, 85-152, 155.
88+433. See § 3570.
62 Babcock v. Collins, 60-73, 61+1020.
6-3 Wiawell v. Wiswell, 35-371, 29+166.
M See § 2722.

85 R. L. 1905 § 3705.
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aiﬁrmatively that it is necessary for purposes of administration. It is not sut
cient to defeat his right, to show that there is no absolute necessity for his ta
ing possession, or to show that the personalty will probably be sufficient f
the payment of the debts of the decedent and the expenses of administratio
'l‘o defeat his recovery it must be shown that in fact the personalty is suﬁicie
for such purposes.“ The right of the representative to possession is sole a1
exclusive of the rights of the heirs. It is not dependent on the insutticien
of the personalty to pay the debts of the decedent. The representative may s
for the possession without an order of court.M He has no title or interest in t
realty, except a possessory right during administration and for the purpo:
thereof.“8

The heirs or devisees have the right to the possession as agah

every one but the representative or his tenants,69 and until he asserts his rigl
the heirs or dcvisees are unaffected by the statute."0 They may maintain eje
ment against third persons if the representative has not taken possessior
To question the right of a representative to the possession of realty ejectml
will lie.’2
3568. Right to personalty—Upon the appointment of an executor or :
ministrator he becomes invested with the title to the personalty of the decede
for the purposes of administration.’3 He has the right of possession,H 2
may sell the property without any order or license of court." His title, wl
absolute for certain purposes and greater than his title to the realty, is stil
qualiﬁed title." It is not personal. but otlieial, and is not aflected by his 2
prior to appointment. It relates back to the death of the decedent.’7 '.
title, possession, and control of the property should remain in the represer
tive until it is sold, or distributed by order of the probate court."
I
3569. Contracts—Promissory notes—It is the general rule that a re]
sentative cannot make a new contract that will bind the estate. Such a (
tract binds him personally, and it is immaterial how he describes himself
that he assumes to make it in his representative capacity. The rule is otl
wise if the contract merely binds him to do what it is his duty to do, or “
he is authorized to do.” It is held that if he borrows money for the purp
of the estate, and devotes it to the payment of debts due, or if he contr
for services which are actually rendered, valuable and important to the est
or if he executes a deed in his representative capacity, containing ('OV(‘.l'll
which fail, he is individually liable. and judgment must be against him
sonally. The estate is not bount.“U A representative cannot. bind the cs
66 Kern v. Cooper, 91-121. 974648; Id..
97-509, 106+962; Wellner v. Eekstein, 105444, 470, 117+830.

117+830.
Representatives have a
only to such funds as belong to the e

61 Miller v. Hoberg, 22-249; Jordan v.

are assets for the purposes of admin

Secombe. 33-220, 224, 22+383.
"8 Noon v. Finnegan, 29-415, 420, 13+197.
69 Mi'ler v. Hoberg, 22 2l9.

'10 Paine v. First Div. etc. Ry., 14-65

of the decedent, and which, when rec(
tion and distribution under the statu
the will. Walter v. Hensel, 42-204, 4

Nl’\litel1ell v. Mitchell, 54-301, 55H

(49); Noon v. Finnegan, 29-418, 420, 13+

Reiser v. Gigi-ich, 59-368, 377, 61+30;
v. Anderson, 61-552, 554, 64447; Gr:

197.
71 Noon v. Finnegan, 29-418, 13*197.

v. Harriman, 89-303. 94+R69.
75 Cone v. Hooper, 13—531(476,

72 Pabst v. Small, 83-445. R6l450.
73 State v. Probate Ct., 25 22. 25: Green
wood v. Murray, 26-259, 261, 2+945; Wis

State v. Probate Ct., 25-22.
7" Vail v. Anderson, 61-552, 554, GA

1

well v. \Viswell, 35-371. 29+l66; Mitchell
v. Mitchell, 54-301, 55+1134; In re Sehef

Granger v. Ilarriman, 89-303, 94+8€
7'! Wiswell v. Wiswell, 35-371, 29+“
18 Reiser v. Gigrieh, 59-368, 377, (

fer, 53-29, 59+956; Reiser v. Gigrieh, 59
368, 377, 61+30; Vail v. Anderson, 61-552,
554, 64+47; Randall v. Macbeth, 81-376,
84+119; Granger v. Harriman. R9-303, 94+
869; VVe1lner v. Eckstein, 105 -444, 470,

T9 Ness v. Wood. 42-427, 44+313; I
v. Farnham, 55-27, 56+3-52;
Gen
Bank v. Michaud. 62-459, 65t70.
Hayes v. Crane. 48-39, 45, 50+925.
8° Ness v. Wood, 42-427, 444-313.
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or make it liable in any way on any promissory note he may make. The only
effect of his making a note is to render himself personally liable thereon.81
3570. Purchase of trust property—Neither the administrator of the estate
or his attorney may, for their personal use and proﬁt by a sale thereof, pur
chase an outstanding life estate in realty of which the administrator is trustee.
In such case the administrator is chargeable with and must account to the
estate for the amount so realized.B2
3571. Investment of funds-—An investment of funds in bank certiﬁcates
of deposit has been approved, but an investment in certain certiﬁcates of de
posit issued by an executor as a trust company to itself as an executor, has been
disapproved."
3572. Lease of realty—A representative is authorized to lease the realty of
the decedent for the term of the administration, but it may be necessary for
him to obtain a license from the probate court to do so.“
3573. Sale of persona1ty—A representative may sell the personalty of the
decedent without any order of court.“5
3574. Conversion of realty into personalty—A representative has no gen
eral power to convert realty into personalty.“
3575. Funeral expenses-—'1‘he rule that an executor, if he has sufficient
assets, is liable to an undertaker who, at the request of those in charge of the
body of a decedent, renders services in and about the interment, is the same

in the case of an administrator. An administrator who, having assets in his
hands, refuses or neglects to pay the funeral expenses of his intestate, being
requested to do so, is individually liable at the suit of the undertaker.“
3576. Loss of funds—The test of the liability of a representative for the
loss of funds of the estate is whether he exercised the degree of care which men

of ordinary prudence usually exercise in their own affairs."
3577. Fraud-—'1‘he ﬁnancial condition of an estate may be the subject of
false representations by a representativef”
3578. Waiver of personal rights-By treating property as part of the es
tate a representative may waive his personal rights therein."0
3579. Trespass—A representative may be liable for trespass in forcibly tak
ing possession of the personalty of the decedent.91
3580. Bonds—Liabi1ity—Actions—The statutes require representatives
to give a bond to the probate judge conditioned for the faithful discharge of
all the duties of their trust according to law."2 Special bonds are provided for
where the representative is the sole or residuary legatee,” and upon a sale or
mortgage of realty.“ An action will not lie on a bond without leave of the pro
bate court.ms But leave of court is no part of the cause of action and need not be
alleged in a complaint."“ An administrator de bonis non is an “interested”
81Gei-mania Bank v. Michaud, 62-459,
65+70 (suﬁiciency of consideration).
82 Turner v. Fryberger, 94-433, 103+217.
88 St. Paul T. Co. v. Kittson, 62-408,
65+’/'4.
84 R. L. 1905 §§ 3705, 3752, 3753; Smith
v. Park, 31-70, 1f'H490.
85 Cone v. Hooper, 18—531(-476, 484);
State v. Probate Ct., 25-22. See Cullman
v. Bottcher, 58-381, 384, 59+971.
84’ Townshend v. Goodfellow, 40-312, 318,

41+1056.
8'! Dampier v. St. Paul T. Co., 46-526,
49+286.
8’? Harding v. Canﬁeld, 73-244, 75+-1112.

See Wood v. Myrick, 17-408(386); State

v. Germania Bank, 106-164, 118+683.
89 Winston v. Young, 47-80, 49+521; Id.,
52-1, 53+1015.
90 Lewis v. Welch, 47-193, 48+608, 49+
665.
ill Mitchell v. Mitchell, 54-301, 55+1134.
M R. L. 1905 §§ 3809, 3814. See, as to
sufficiency of condition, Lanier v. Irvine,
21-447; Mumford v. Hall, 25-347.

93 R. L. 1905 § 3810.
75-228, 77+818.
94 R. L. 1905 § 3812.

See Olson v. Fish,
See § 3622.

95 Eaton v. Gale, 96-161, 104+833.
Palmer v. Pollock, 26-433, 4+1113.

See

96 Hantzch v. Massolt, 61-361, 369, 63+
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person within the statute, and may sue on his prcdet-cssor’s bond.M Legate
cannot sue on a bond for a failure of the representative to pay legacies until t
probate court orders payment.08 A claimant whose claim has been allowed
the probate court may sue on the bond for a failure of the representative
pay it, though there has been no order of court to pay it.” The statute of ii
itations runs against an action on a bond from the time of the ﬁnal decree

distribution.1 The district court has jurisdiction of actions on bonds.2 .
action on a bond will lie for a failure or refusal to obey an order of the prob
court;3 for refusal to pay a claim ordered paid by the district court on app
from the probate court; ‘ or for a failure to account to the probate court wit
the time limited and to pay over funds to a succcssor:"' In an action on a in
an administrator has been held entitled to an accounting.“

An action agai

one of several obligors on a bond has been sustained.7 An order granting
ters testamentary has been held to include an adjudication of the suﬁicienc]
a bond.‘ Where the signatures of sureties to a bond were obtained by fraut
was held that they were estopped from asserting the defence as against credi
or other berieﬁciaries of the estate.” A surety on a bond has been held estop
from asserting an undisclosed condition as to its delivery,10 and a mistak
to the nature of the bom .“

The creditors to whom a right of action on

bond was given by a former statute, were those who had been determine
be such by an allowance of their claims against the estate, by commissioner
by the judge of probate. in the manner prescribed by statute.”
3581. Devastavit—\Vhere, at the commencement of an action against a
resentative, he had sufficient funds to satisfy any judgment that might b1

covered against him therein, and during the pendency of the action he see
a ﬁnal settlement and decree of distribution, it was held that the decree wz

defence to an action on the judgment against the representative in the n:
of devastavit.13
3582. Executor de son tort—An executor dc son tort (of his own wr
is one who, not being an executor or administrator, wrongfully intcrrne
with the personalty of a decedent. At common law such an intcrmeddl
subject to all the liabilities of an executor, and estopped by his own acts
denying that he is an executor in fact.

The common-law rules upon this

ject are abrogated by the statute which deﬁnes the liability of such an i
meddler.“
3583. Administrator de bonis non—The statute provides for the ap]
ment of an administrator or executor de bonis non, when a sole or sun
executor or administrator dies, resigns, or is removed before having full

ministered an estate.“‘

There can properly be no such appointment while

1069; Ganser v. Ganser, 83-199, 201, 86+
18.
97 Balch v. Hooper, 32-158, 20§124; Mc
Alpine v. Kratka. 98-151, 107+961. Sce
Palmer v. Pollock, 26-433, 4+1113.
1"‘ Huntsman v. Hoopcr, 32-163, 2lH12T.
"9 Johanson v. Hull‘, T0-140, T2}-965. Un
der a former statute an order of court for
payment was a prerequisite.
\‘Vood \‘.
Myrick_ 16 494(-HT); Watennan \'. ‘.\li'
lard, 22-261; l*‘orcpaugh \'. llotTman, 23
295.
1Ganser v. Ganser, 83-199. R6+13 (over
ruling Wood \'. Myrick, 16-494, 447; Lan

icr v. Irvine, 24-116).
1 ‘.VlcAlpinc v. Kratka, 98-151, 107-‘ 961.
-1 O’Gorman v. Lindcke, 26-93. 1+6-11.

4Bcrkc_v v. Judd, 31-271, 174-618.

5 McA1pine v. Kratka, 98-151, 1074
l1.-\mcs v. Slater, 27-70, 6i418.
7O'Gorm:1n v. Dindcke. 26-93, 1+!
" Mumford v. Hall, 25-347.
9Engst:-id \'. Syvcrson. 72-188, 75
1° Berkey v. Judd, 34-393, 2663.
H Olson \'. Fish, 75-223. 77+F§18.
12 First Nat. Bank v. How, 23-150.

1-'1 \\'hitnc_v v. Pinncy, 51-146, 53+
H R. L. 1905 § 4505; Noon v. ]-‘i
29-418, 13+197.
See Note, 98 A

Hop. 190.
l-'- 1?. L. 1905 § 3701; Wilkinson v.
of \Viune. 15-159(l23). See Note, 1

St. Rep. 413.
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is already a representative,“‘ but if one is made it is not void or subject to col
lateral attack.17 Such a representative has the same powers and liabilities as
the original.

He may sue on the bond of his predecessor,18 or recover money

collected thereon."
3584. Special administrators—The statute provides for the appointment of
a special administrator under certain conditions,20 and prescribes his powers
and duties.21 He is a representative of the decedent, appointed by the probate
court to care for and preserve the estate until an executor or general adminis
trator is appointed.22 His powers are strictly limited to those prescribed.23
He is entitled to the possession of the personalty of the decedent?‘ He may
maintain an action under the statute for death by wrongful act.“
3585. De facto administrators-—Whether there may be a de facto adminis
trator is an open question, though it has been strongly intimated that there
mav be.26
ASSETS

3586. What are assets-—A debt owing by an executor to the decedent is
generally regarded as an asset.” Money payable on contract to the heirs of the
decedent is not an asset.“ Land patented to the heirs of the decedent under
the federal statute is not an asset." Damages recovered in a statutory action
for death by wrongful act are not an asset."0 Land occupied by the intestate
under a contract for purchase, but in the adverse possession of the adminis
trator for over twenty years, has been held not an asset.81 The interest of a
decedent as a mortgagee is an asset.“2 It has been held that the fact that a
note was in the possession of the decedent at the time of his death made it prima
lea-ie a part of his estate.88
3587. Property fraudulently conveyed—When the estate is insuiﬁcient to
pay the claims of administration, the representative is authorized by statute to
maintain an action to set aside fraudulent conveyances of the decedent.“ The
statute is not exclusive. A creditor may proceed independently.85 It does not
authorize an action by a special administrator.“ Replevin will lie."
3588. Action for recovery—A representative may sue for the recovery of
assets of the estate until his discharge. The fact that his ﬁnal account has
w(Julver v. Hardenbergh, 37-225, 33+

24 Mitchell v. Mitchell, 54-301, 55+-1134.

792; Hamilton v. Mclndoo, 81-324, 326,

6;-’)56Jones v. Minn. Tr. Ry., 108-129, 121+

8-1+118.
17 Culver v. Hardenbergh, 37-225, 33+792.
18 Balch v. Hooper, 32-158, 20+124.
19 Palmer v. Pollock, 26-433, 4-+1113.

10 Culver v. Hardenbergh, 37-225, 33+792.
'27 Peterson v. Vanderburgh, 77-218, 79+

1'"R. L. 1905 § 3702; Dutcher v. Culver,
23-415; Foster v. Gordon, 96-142, 144,
104+765; Hanson v. Nygaard, 105-30, 34,

117+235.
21R. L. 1905 §§ 3703, 3704.
'-'2 Jones v. Minn. Tr. Ry., 108 129, 121+
606.
23 Richmond v. Campbell, 71-453, 73+
1099 (no power to avoid fraudulent con
veyances of decedent); Larson v. John
son, 72-441, 75+699

(id.);

McAlpine v.

Kratka, 92-411, 100+233 (contract with
third party to protect realty from tres
passers, sale of realty, and redemption of
land from taxes, held unauthorized);
Sheeran v. Sheeran, 96-484, 105+677 (en
titled to appeal from an order admitting
a will to probate).
—5l

828.

2l1Bomash v. Supreme Sitting, 42-241,
44+12.
1'9 Dawson v. Mayall, 45-408, 481-12.
3° See § 2608.
91 Davis v. Townsend, 45-523, 48+405.
321?. L. 1905 § 3717. See § 6323.
33 Christians \'. Christians, 108-157, 121+
633.

34 R. L. 1905 § 3720; Little v. Simonds.
46-380, 382, 49+186; Donohue v. Camp
bell, 81-107, 83+469.
35 McCord v. Knowlton, 79-299, 304, 82+
589.
80 Richmond v. Campbell, 71-153, 73+
1099.
8'! Bennett v. Schuster, 24-383.
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been allowed and an order of distribution made does not affect his authority.‘
He may sue on any cause of action which the decedent had, if it survives." H
may foreclose mortgages of the decedent.40

3589. Neglect to collect-If an executor delays to take steps for the co‘
lection of a debt until after the same is outlawed, and the delay is not in cor
sequence of any mistake of law, or of advice given by his attorney, he is liab‘,
to the estate for the loss occasioned by his negligence.“
3590. Disposal of assets by heir—Recovery by representative—A repn
sentative has been held not entitled to recover certain assets disposed of by
sole heir, it appearing that there were no claims against the estate.“2
3591. Payment of debt to heir-The bona ﬁde payment of a debt due to r
intestate, made to his sole heir before administration is granted, will, if justi

requires it and the estate is solvent, be held to discharge the debtor from liabi
ity to a subsequently appointed administrator. An action by an administrat
on such a claim may be stayed, pending administration, to determine wheth
the estate is solvent.43
CLAIMS

8592. Necessity of presenting claims to probate court—It is provided ‘
statute that all claims ex contractu. except contingent claims not becoming a
solute before ﬁnal settlement, must be presented to the probate court for allo
ance within the time limited by order of the court, or be forever barred.“ T
statute is inapplicable to claims upon which an action is pending against t
decedent at the time of his death; “" to claims ex delicto; “ to claims arisi

out of administration, including funeral expenses; " or where a guardian 1
been appointed for a mentally incompetent person.“ It applies only to oblig
tions incurred by the decedent. It does not apply to obligations incurred
his representative.‘9 Formerly it applied to taxes.50 If a claim which is ‘
quired to be presented to the probate court is not so presented, it is fore‘
barred.51 No action can be maintained thereon against representatives 5’
heirs.lsa A representative cannot waive compliance with the statute, pay a cla
himself, and then, after it has been barred, present it as a debit item in 1

account, and have it allowed by the court.“
court under the statute is exclusive.‘5

The jurisdiction of the prob

3593. Contingent claims—A contingent claim is one where the liability 1
pends on some future event, which may or may not happen, and it is thereft
uncertain whether there will ever be a. liability or not.“ A contingent cla
38 Lowry v. Tilleny, 31-500, 18+452.
39 Connolly v. Connolly, 26-350, 4+233.

-’-l R. L. 1905 § 3730; Backus v. Ar
79-145, 147, 81+766; Clark v. Gates,

40 R. L. 1905 § 3717. See § 6323.
41 State v. Germania Bank, 106-164, 171,
118+683.

381, 383, 87+941; Innis v. Flint, 106-1
119+48. See, under former statute, 1?
r. Lenthold, 39-212, 39+399.

4'-‘ Cooper v. Hayward, 71-374, 74+152.
-13 Vail v. Anderson. 61-552, 64+47.

-'-Q R. L. 1905 § 3733. See cases ur
§ 3591.
There was a similar statute

H R. L. 1905 § 3730.

force when claims were required to be ‘

‘I5 See ,8; 3603.
40 Comstock v. Matthews, 55-111, 56+583.

sented to commissioners.
Wilkinson
Estate of Winne, 15-159(123); Com!

See First Nat. Bank v. Strait, 65-162, 167,

cial Bank V. Slater, 21-172; Id., 21-]

67+9S7; Gilman v. Maxwell, 79-377, 82+

Bunnell v. Post, 25-376. 380; Curnmi

669; (‘lark v. Gates. 84-391. 383, 87+941.

\‘. Halsted, 26-151, 1+1052,

47 Dampier v. St. Paul '1‘. Co., 46-526,

49+286.
"1 Pﬂaum v. Babb, 86 —395_ 90+1051.
49 Winston V. Young, 52--1,
Smith v. Pence, 62-321, 64+S22.

53+1015;

-'-0 McAlpine \'. l\'ratk:1, 92-411, 114, 100233.

53 Hill V. Nichols, 47-382, 504-367;

bert v.
§ 2734.

Quesnel,

65-107,

67+803.

»'-*Gihnan v. Maxwell, 79-377, 82+669
55Johanson v. Hoff, 63-296, 65+464.

-16 Hantzeh v. Massolt. 61-361. 364,
1069; Fitzliiigli v. Harrison, 75-481, 1

EXEOUTORS AND ADMINISTRATORS

803

which does not become absolute and capable of liquidation during administra
tion need not be presented to the probate court and is not allowable therein.51
If such a claim becomes absolute after the time limited for the presentation of
claims to the probate court, but before ﬁnal settlement, application must be
made for leave to file it or it will be barred.58 A contingent claim, which be
comes absolute before the expiration of the time limited for the presentation of
claims must be presented or it will be barred.”
3594. Held provable in probate court—A claim against a stockholder for
unpaid stock ;"0 a claim for reimbursement in connection with a land con
tract; 6‘ a claim for breach of a contract to convey realty; “Z a claim for an as

sessment levied on a stockholder; ‘*3 a claim for a breach of warranty on a sale
of personalty;“" a claim for a deﬁciency on the foreclosure of a mortgage; 65
a claim in judgment; “ a claim for personal property taxes ; ‘" a claim for serv
ices in caring for the decedent; ‘*8 a claim for services in foreclosing a mort
gage; ‘*9 a claim on a note of the decedent; '° 21 claim for the recovery of money
received from the sale of land by one who supposed himself the owner."

3595. Held not provable in probate court-—A claim ex delicto ; ‘Z a claim
for funeral expenses; 73 a claim against a person under guardianship; “ a claim
against sureties on a guardian’s bond; 7‘ a claim for taxes and insurance pay
able by a lessee; T“ a claim for an assessment on stock; " a claim against a
surety on an assignee’s bond; "8 a claim against a stockholder on his constitu
tional liability; 7° a claim against a stockholder on bonus stock; 3° a claim

against a surety on an administrator’s bond; 81 a claim for money paid to re
lieve an estate of an incumbrance, at the request of an executor; 82 a claim
relating to an equitable mortgage and lien.”
3596. Mode of presenting—' ‘he statute requires claims to be itemized, and
to be verified by an affidavit of the claimant, or his agent or attorney, showing
the balance due, that no payments have been made thereon that are not credited,
and that there are no offsets thereto known to the aftiant.“
78+95; Jorgenson v. Larson, 85-134, 136,
88+439. See In re Harrison, 58-445, 60+
24,
57 Hantzeh v. Massolt, 61-361, 63+1069;
Oswald v. Pillsbury, 61-520, 63+1072;
State v. Probate Ct., 66-246, 68+1063;
Berryhill v. Peabody, 72-232, 75+220. See,
under former statute, McKeen v. Waldron,
25-466; Palmer v. Pollock, 26-433, 4+
1113; Hospes v. N. W. etc. Co., 48-174,

200, 50+1117.
58 Jorgenson v. Larson, 85-134, 88+439-,
Hunt v. Burns, 90-172, 95+1110; Schur

meier v. Conn. etc. Co., 137 Fed. 42.

59Fitzhugh v. Harrison, 75-481, 489, 78+
95.

0° Nolan v. Hazen, 44-478, 47+-155; State
v. Probate Ct., 66-246, 68+1063.
"1 Fitzhngh v. Harrison, 75-481, 78+95.
62 Jorgenson v. Larson, 85-134, 88+439.

‘See Berryhill v. Gasquoine, 88-281, 92+
1121.

03 Hunt v. Burns, 90-172, 95+1110; Neff
v. Lamm, 99-115, 108+849.
M Clark v. Gates, 84-381, 87+941.
05 Hill v. Townley, 45-167, 47+653.

'36 Fowler v. Mickley, 39-28, 38+634;
Byrnes v. Sexton, 62-135, 64+155. See
Martin Co. Nat. Bank v. Bird, 92-110, 99+
780,

67 In re Jeiferson, 35-215, 28+-256.
68 Fitzgerald v. English, 73-266, 76+27.
“9 Merrick v. Putnam, 73-240, 75+1047.
70 Albert Lea College v. Brown, 88-524,
93+672.
‘H Berryhill v. Gasquoine, 88-281, 92+
1121.
'I'-’ Comstock v. Matthews, 55-111, 56+
583. See Gilman v. Maxwell, 79-377, 82+

669.
TB Dampier v. St. Paul T. Co., 46-526,
49+286.

H
'15
‘"1
17

Pﬂaum v. Babb, 86-395, 9O+1051.
Hantzch v. Massolt, 61-361, 63+1069.
Oswald v. Pillsbury, 61-520, 63+1072.
Lake Phalen L. & 1. Co. v. Lindeke,

es-209, 68+974; Dent v. Matteson, 70
519, 73+416.
‘I8 Berryhill v. Peabody, 72-232, 75+220;
Id., 77-59, 79+651.
79 In re Martin, 56-420, 57+1065; ‘Vill

oughby v. St. Paul etc. Co., 80-432, 436,
83+377.
W Hospes v. N. W. etc. Co., 48-174, 200,

50+1117.
81McKeen v. Waldron, 25-466.

82 Winston v. Young, 52-1, 531-1015.
58 State v. Probate Ct., 103-325, 115+-173.

84 R. L. 1905 § 3730; Gibson v. Brenna
46-92, 4S+460.

'
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3597. Order limiting time to present claims-—'l‘he statute provides for a
order of court limiting the time for creditors to present claims against th
estate.“15 The order must be made at the time of granting letters of administra
tion.M If there are no debts the time may be limited to three months."
3598. Extension of time to present c1aims—It is provided by statute tha
“for cause shown, and upon notice to the executor or administrator, the cour
in its discretion, may receive, hear, and allow a claim when presented befor
the ﬁnal settlement of the administratofs or executor’s account, and withi

one year and six months after the time when notice of the order was given.” ‘
While the granting of relief under the statute is discretionary with the probat
court, it ought to be granted very freely where no injury can result to innocer
parties and the administration will not be materially delayed, if the applicar
makes any reasonable excuse for his delay.” The application must be mad
within one year and six months after the time when notice of the order wz
given.“0 The applicant must show cause for relief and present his claim in th
form prescribed by R. L. 1905 § 3730.‘1 The court may set aside a ﬁnal decre
to allow a creditor to ﬁle a claim after the time limited."2
3599. Proof—Admissions of representative—A claim cannot be prove
in the probate court by the admissions of the representative.93
3600. Who may contest—-Any one interested in the estate may contest tl
allowance of claims.“ But one not so interested cannot.” To vacate an allov
ance of a claim against an estate, ﬁled by an administrator on the applicatio
of one who knew of the time for hearing, but failed to appear and oppose ti
claim, his only excuse for not appearing being that he felt conﬁdent that tl
administrator would administer the estate justly and honestly, and not perm
unjust claims to be allowed, is abuse of discretion.M
3601. Hearing on claims—-Practice—I’roccedings in proof of claims not
not be formally entitled. Any description which will identify them is suli
cient.97 No provision is made for pleadings. The practice is informal.“ Tl
proceeding is not an adversary suit between litigant parties, the creditor (
one side, and the executor or administrator on the other, but is in the nature

a proceeding against the estate, which estate is, in theory, in the probate cou1
for the purpose of being administered by distribution among creditors, hei1
devisecs, legatees and next of kin. Though the proceedings on the part of t
estate are conducted in the name of the c.\c1-utor or administrator, he is on

a nominal party; the actual parties are those interested in the estate.”9
_
3602. Prior allowance in foreign state—-Collateral security—'l‘he me
fact that a claim has been allowed in another state, or that the claimant h

collateral security, is no reason why it should not he allowed in this state.‘
3603. Claims in litigation at death of decedent—It is provided by statr
that “all actions pending against a decedent at the time of his death may, if t

cause of action survives, be prosecuted to ﬁnal judgment, and the executor
M R. L. 1905 § 3727.
mlJohanson v. Hoff, 70-140, 142, 72+965.
8‘! Hunt v. Burns, 90-172, 175, 95+1110.

88 R. L. 1905 § 3729.

1069; Berryhill v. Peabody, 77-59, 61, '.
651.
91 Gibson v. Brennan, 46-92, 48+460.

91' Qtate v. Bazi]'e, 89-440, 95+211.

89 Mass. etc. Co. v. Estate of Elliot, 24134; In re Mills. 34-296, 25l63l; State

98 Johanson v. Hoff, 63-296, 65+464.
W State v. Probate Ct., 25-22, 26.

v. Probate Ct., 42-54, 43+692; Gibson v.
Brennan, 46-92, 48+460; St. (froix B.

M Scmpcr v. Coates, 93-80, 100+663.
96 In re Kidder, 53-529. 55+?-38.

Corp. v. Brown, 47-281, 50+197; State v.

9" In re Jefferson, 35-215, 284256.

Probate Ct., 67-51, 69t609, 908; State v.
Probate Ct., 79-257, 82t580; Hunt v.
Burns, 90-172. 176. 95+11I0.
90 Hantzch \-. Massolt, 61-361, 366, 63+

98 Stuart v. Stuart, 70-46, 49, 72+819.
W State v. Probate Ct., 2522, 26.
1 State v. Probate Ct., 67-51, 54, 69+t
908.
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administrator may be admitted to defend the same. If judgment be rendered
against the executor or administrator the court rendering it shall certify the
same to the probate court, and it shall be paid in the same manner as other
claims against the estate.” 2

The statute is applicable to foreign representa

tives,8 and to actions in the federal courts.‘ It is inapplicable to actions in an
other state.5
3604. Joint debts—Where the decedent was indebted on a joint contract,
or upon a judgment founded on a joint contract, his estate is liable as though
the contract had been joint and several, or the judgment had been against him
alone.“
3605. Funeral expenses—Funeral expenses incurred by a widow are a
legitimate charge on the estate. If she pays for them and is reimbursed by the
representative, the latter is entitled to reimbursement out of the estate.7
3606. Compromise—It being supposed that the estate of an intestate was
insolvent, a creditor, whose claim was reduced to judgment, accepted an amount

less than his claim in full satisfaction thereof. It was held that there was suffi
cient consideration for such accord and satisfaction, even though it turned out
that the estate was not insolvent.8
3607. Order allowing or disallowing claims-—Interest—The statute pro
vides for an order of the probate court allowing or disallowing claims.9 An
order allowing a claim has the effect of a judgment against the estate, and is
conclusive on all persons interested therein.10 It stops the running of the stat
ute of limitations on the original claim.11 It does not give the claimant a lien
on the realty of the decedent.12 There is only one order contemplated by the
statute, and though a part of a claim is disallowed the order is nevertheless an
order allowing a claim. An order must state the amount allowed or disallowed.18
A claim bears interest from the date of the order allowing it.“ The court may
vacate an order allowing a claim for the purpose of permitting a contest
thereon.15
3608. Payment—Duty of representative—It is ordinarily the duty of a
representative to pay a claim as soon as it is allowed by the court, if he has the
necessary funds. N0 order of court is necessary. All claims must be paid before
ﬁnal settlement.‘G Where a claim is allowed and adjudged to be paid by the
district court on appeal from the probate court, it is the duty of the representa
tive to pay it, if he has suﬂicient funds, as if originally allowed by the probate
court.17 At common law, except when suit was brought against him, the ad
ministrator or executor himself, and not the court, allowed or adjusted the

debts of the decedent with the creditors.
2 R. L. 1905 § 3736; Berkcy v. Judd, .27
475, 477, S1-383; Fern v. Leuthold, 39

212, 216, 39+399.
5 Commercial Bank v. Slater, 21-172.
6R. L. 1905 § 3738; Hawkins v. Maho

164, 73+-720;

Berryhill v.

Peabody, 72-232, 75+220.

1 McNall_v v. Weld, 30-209, 14+s95.
BRice v. London etc. Co.. 70-77, 72+826.
9 R. L. 1905 § 3734.
10 Barber

v.

Bowen,

47-118,

49+684;

Lewis v. Welch, 47-193, 48+608; Johanson
v.

Hoff,

70-140,

72+965;

McCord

2522; Gage v. Stimson, 26-64, 1+-806;
State v. Probate Ct., 40-296, 300, 41+1033.

11 McCord v. Knowlton, 79-299, 82+-589.
12 Whitney v. Bord, 29-203, 12+530; Nel
son v. Rogers, 65-246, 6S+18.
18 First U. Soc. v. Houliston, 96-342, 105+

3Brown v. Brown, 35-191, 28+238.
*In re Kittson, 45-197. 48+419.

ncy, 71-155.

He paid these debts without any

v.

Knowlton, 79-299, 82+589. See, for like
effect of allowance by commissioners un
der former statute, State v. Probate Ct.,

66.
H R. L. 1905 § 3734; Johanson v. Hoff,

70-140, 143, 72+965.
15 See In re Gragg, 32-142, 191-651; In
re Kidder, 53-529, 55+738.
10 Johanson v. HOE, 70-140, 72+965.
Formerly an order of court was necessary.
Wood v. Myrick, 16—494(447); Waterman
v. Millard, 22-261; Huntsman v. Hooper,
32-163, 20+127. See Lanier v. Irvine, 24
116.
" Berkey v. Judd, 31-271, 17+618.
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order of the court out of the assets of the estate, or paid them out of his ov
funds, and reimbursed himself out of the assets. He had the right, mum
creditors of equal degree, to pay one in preference to another. He might th
prefer and pay a creditor by giving his own obligation for the debt.18
3609. Payment of secured clairns—Order of court—Provision is made
statute for the payment of secured claims and the interest thereon, upon
order of the probate court.“ The statute has no application to equitable
- disputed liens. The proper meaning of the statute is that where there is
dispute, and nothing to litigate, the probate court may, as an incident to
distribution of the estate, direct the executor or administrator to pay ol
mortgage, pledge, or security in favor of a claimant.20
3610. Order of payment when estate insolvcnt—The statute prescri
the order of paying claims in case the estate is insolvent.21 Funeral expen
expenses of last sickness,’2 and taxes,“ are preferred. After preferred cla
are paid all other claims are to be paid pro rata." Secured claims are not ]
able until the creditor has ﬁrst exhausted his security; or released or suri
dered it.“
3611. Five-year 1irnitation—'1‘he statute provides that no claim again
decedent shall be a charge upon his estate unless presented to the probate c
for allowance within ﬁve years after his death." This limitation applies il1(
there is no administration.“ It is of course inapplicable to claims not al
able by the probate court.’3 An order allowing a claim not presented \\-i
ﬁve years is erroneous, but not subject to collateral attack.20

Formerly l

was no statutory limitation, and the equitable doctrine of laches was appli
3612. Action in federal courts-—After an estate is closed an action wil
lie in the federal courts on a claim which ought to have been presented It
probate court under the statute.“

A judgment obtained in a federal cou

a claim that had previously been disallowed by commissioners appointed
probate court of this state, has been held valid and bindingr on the repres
tive, though it

as deemed erroneous by our supreme <-ourt.“'-‘

3613. Allowance by cornmissioners—Obsolete statutes-—(.‘ascs are
below involving the construction of obsolete statutes providing for the :
ance of claims by commissioners.“
18Germania

Bank

v.

Michaud,

62-459,

466, 65+70.
19 R. L. 1905 § 3749.
2° State v. Probate Ct., 103-325, 330, 115+
173.
21R. L. 1905 § 3745.
22 McNally \'. VVeld, 30-209, 213, 14+895;
Dampier V. St. Paul T. Co., 46-526, 49+
286.
'18 In re J'eﬁ‘crson, 35-215, 28+256.
24 Oswald \'. Pillsbury, 61-520, 63+1072;

Byrncs v. Sexton, 62-135. 140, 64+155.
25 Rice \'. London etc. Co., 70-77. 78, 72+

R26.
261?. L. 1905 § 3733.
'-'7(‘-ranger v. llarriman, S9-3051. 306, 94+

869.
25 Berryhill v. Peabody, 72-232. 234, 75+

220.
39O’Bricu v. Larson, 71-371. 74+-148.
a°O’.\‘[ulcalie_\' \‘. (lragg, 45-112, 47-+543.
81 Security '1‘. Co. v. Black River Nat.
Bank. 187 1*. S. 211.
32 Ames v. Slater, 27-70, 6+418.

33 Wilkinson v. Estate of \Vinne.

(123) (time of appointing commis
-failure to appoint-absence of c
sioner from state—eumulative rem
Bryant v. Livermore, 20-313(27l)
of disnllowance of claim by conn

ers on right of action); Capehart
gan, 20-1-l2(395) (appeal); (‘on
Bank v. Slater, 21-172 (claim he
not presented to commissioners) ; (
cial Bank v. Slater. 21-174 (id.);
\'. Irvine, 24-116 (decree (lirectii
ment of claims allowed by commiss

presumption as to notice by com
ers); Mass. etc. Co. v. Estate

01

2-1-13-1 (application for further
present claims to comnriasi0ners—
of commission to commissioners) ;

Probate Ct.. 2-T22 (‘effect of 21
commissioncrs-nature
of
proc
Bunncll v. Post. 25-376
(payn
claims by reprcsentati\'c without. :
by commissioners): Gage V.

Stin

64, B806 (effect of allow-tincc
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SALES OF REALTY

3614. Jurisdiction of probate court exc1usive—The probate court has ex
clusive original jurisdiction to grant license to sell the realty and to determine
the necessity or expediency thereof.M But a sale may be made under a power
in a will without any license from the probate court.“
3615. Grounds for selling—The realty of a decedent may be sold when his
personalty is insutﬁcient to pay his debts, the legacies, if any, and the expenses
of administration, or if the court deems a sale to be for the best interests of the

estate and of all the persons interested therein.” Ordinarily there can be no
sale of the realty if there is sufficient personalty to pay the debts of the de
cedent. The personalty is the primary fund for the payment of such debts;
the realty a secondary fund.87 The allowance to a widow pending administra
tion may be paid out of the rents and proﬁts of the realty.” When an estate in
land cannot be equitably divided the entire estate, including the third of a sur
viving spouse, may be sold.39

3616. Within what time--Realty of a decedent can only be sold within a
reasonable time after the allowance of claims, not exceeding ten years in any
event.40 A former statute prescribed a limitation of three years.‘1 There can
be no sale after a ﬁnal decree discharging administration.“
3617. A proceeding in rem—The proceedings are in rem. There are no ad
versary parties.‘8
3618. Petition for license-—'l‘he statute provides for a petition by a repre
senative to the probate court for a license to sell, mortgage, or lease realty.H
If a representative is licensed to sell by a court with jurisdiction the absence
of a petition is not fatal to the sale.45 A petition must be made within a reason
able time after the allowance of claims.“ A general petition covers the inter
est of a surviving spouse.‘1 A petition must show the “condition” of the land;
but it need not show that there are no incumbrances, or that it is not cultivated,

improved. or built upon, or that it has no water power or other natural ad
vantages.“ The debts outstanding may be stated in gross."
3619. Notice of hearing on petition—The statute provides for a published
notice of hearing on a petition for a license."0
by commissioners); Palmer v. Pollock, 26
-133, 4+1113 (contingent claims); Ames v.

Slater, 27-70, 6+418 (claim disallowed by
commissioners—-subsequent action thereon
in federal court); Berkey v. Judd, 27
475, 8+383 (death after verdict—nnneces
sary to present claims to commissioners).
-34 Paine v. First Div. etc. Ry., 14-65
(49).
3“ Lovejoy v. McDonald, 59-393, 401, 61+
320.

W R. L. 1905 §§ 3743, 3751; Deppe v.
Ford, 89-253, 94+679 (for best interest
of estate).
81 State v. Probate Ct.. 25-22; Green
wood v. Murray, 26-259, 2+9-45.
88 Blakeman v. Blakeman, 64-315, 67+69.

-'19 Kelly v. Slack, 93-489, 101+797.
4° State v. Probate Ct., 40-296, 41-+1033.
See O’Mulcahey v. Gragg, 45-112, 47+543;
Davis v. Townsend, 45-523, 48+405; Hill
v. Nichols, 47-382, 50+367; Berkey v. St.
Paul Nat. Bank, 54-448, 56+53; Mowry
v.

McQueen,

80-385,

390,

under Wisconsin statute).

83+348

(rule

41 In re Ackerman, 33-54, 21+852; Gates
v. Shugrue, 35-392. 29+57; Culver v. Har
denbergh, 37-225, 33+792; Boltz v. Schutz,
61-444, 64+48; Harrison v. Harrison, 67
520, 70+802.

42 State v. Probate Ct., 40-296, 41+1033.
48 Spencer v. Sheehan, 19-338(292).
H R. L. 1905 § 3753.
45 R. L. 1905 § 3774; Montour v. Purdy,

11—384(278); Rumrill v. First Nat. Bank,
28-202, 9+731; Davis v. Hudson, 29-27,
]1+136; Smith v. Barr, 83-354, 86+342.
46 State v. Probate Ct.. 40-296, 41+1033

See Berkey v. St. Paul Nat. Bank, 54

448, 454, 56+53; Mowry v. McQueen, so
385, 390, 83+348.
47 Scott v. Wells, 55-274, 56+828.
*8 Spencer v. Sheehan, 19-338(292).
W State v. Probate Ct.. 19-117(85).

50 R. L. 1905 § 3754.

See Spencer v.

Sheehan, 19-338(292) (notice need not be

directed to interested parties by name or
personally served); Dayton v, Mintzer,
22-393 (suﬂiciency of publication).
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3620. License—A license to sell must describe the land with reasonable 1
tainty.“ A misdescription has been held fatal to a sale and not subjec‘
amendment.52 An informal order directing the sale of the interest of a
cedent in a contract for the purchase of the land to be sold, has been sustaine
The probate court has power to grant a second license after the expiratio
the ﬁrst.“ No license is necessary to sell under a power in a will.M
3621. Notice of sa1e—'1‘he statute provides for a published notice of st
The notice must describe the land with reasonable certainty,M and stats
particular place in a city where the sale will be had.58 An error in the r
of an attorney of a non-resident guardian in a notice has been held immater
Cases are cited below involving the suﬁiciency of publication under former

utc.°°
3622. Bond and oath of representative before sale or mortgage
statute requires a representative to give a bond and oath before selling or 1
gaging realty of the decedent.“1 Cases are cited below relating to the
ciency ‘2 and ﬁling of bonds,“ and to the liability thereon; ‘“ and to the
ciency °-‘ and ﬁling of oaths.““
3623. Adjournment of sale-—'l‘he statute provides for an adjournme
sales." A statement in a report that a sale was “legally made” covers adj
ments.“

3624. Representatives cannot purchase-—The statute forbids sales t
resentatives, directly or indirectly, and makes them roir ,‘“’ but they are nc
as against a bona ﬁde purchaser from one who purchased for the repre
tive."° The law will not infer fraud from the 1nere fact that the purchas
son of the representative.’1
3625. Form of deed—Though a guardian’s deed does not refer to ti
ceedings in the probate court, if it appears by the record of that court a
deed that the sale and deed were made pursuant to the license, it is sui
Such a deed in the name of the guardian, in his official capacity, as gra1
good.” Where a deed is made by “A. B., Executor,” and signed by him
same form, it sufﬁciently appears that it was made by him in his represe
capacity."
51 R. L. 1905 § 3758; Middleton v. Whar
ton, 41-266, 4314; Buntin v. Root, 66-454,
69+330.
52 Hanson v. Ingwaldson, 77-533. 80+702.
58 Smith v. Barr, 83-354, S6+342.

1079;
330.

Buntin v. Root,

66-454, 4

“-3 Jordan v. Secombe, 33-220, 2
:;1Tomlinson v. Simpson, 33-1

5* Harrison v. Harrison, 67-520, 70+802.

.
65 Montour v. Purdy, 11-384(278

55 Townshend v. Goodfellow, 40-312, 317,
4l+1056; Lovejoy v. McDonald, 59-393,
401, 61+320.
W R. L. 1905 § 3760.

v. Miller, 50-105, 52+381.
W West Duluth L. Co. v. Kurtz
47+1134.
"T R. L. 1905 § 3765.

-'-T Rice v. Dickennan, 47-527, 50+698;
Richardson v. Farwell, 49-210, 51+915; In

68 Dayton v. Mintzer, 22-393, 3!

re Winona Bridge Ry., 51-97, 52+1079.
5" Hartley v. Croze, 38-325. 37+-449.
1'-9 Richardson v. Farwcll. 49-210, 51+9l5.
‘W Montour v. Purdy, 11-3S4(278); Day
ton v. Mintzer, 22-393; Wilson v. 'I‘homp
son, 26-299, 3L699; Greenwood v. Murray,
28-120, 123, 9+629: llnrtloy \'. Croze, 38
325, 37+449; RiCl1{ll‘llSHll V. Fn1'wcll, 40

210, 51+915; Hugo v. Miller. 5040.-3, 52+
381.
61R. L. 1905 §§ 3759, 3312. See Bab
cock v. Cobb, 11—3l7(247).
"2 In re Winona Bri<ige Ry., 51-97, 52+

8

69 R. L. 1905 § 3764; White v. I
487, 5+359; Davis v. Hudson, 2
11+136; Brown v. Fischer, 77-1
(sale to husband of guardian).
ber V. Bowen, 47-118, 49+6S4;

Weleh, 47-193. 4S+608; Fleming
cheon, 85-152, 88-'-133;
bcrger, 94-433, 103-1217.

Turner

70 White v. lselin, 26--487.

5+

Brown v. Fischer, 77-], 794-494.
Tl Cain v. Mcﬁeenty. 41-194, 4

T2 Menage v. Jones. 40-254, 41%
7-3 Babcock v. Collins. 60—73, 6]
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3626. Partition after license—Where land held in common was partitioned
after a license of the probate court to sell an undivided interest therein was
issued, and before the sale in pursuance thereof, it was held that the license

was not invalidated by the partition, but that jurisdiction attached to the land
set off to the heirs, which the administrator might thereafter proceed to sell
upon due notice.H

3627. Conﬁrmation of sale by probate court—The statute provides for
a conﬁrmation of the sale by the probate court.75

A conﬁrmation does not ex

tend to matters anterior to the sale. It is conﬁned to the legality and fairness
of the sale and the sufliciency of the price." Regularly a conﬁrmation should
precede the execution of the deed, but a subsequent conﬁrmation is effectual."1
A conﬁrmation of a sale not made pursuant to a prior license has been held
not to make a marketable title.’8 It is unnecessary to include in an order of
conﬁrmation a description of the land sold."
3628. Waiver of statutory requirements—An instrument executed by one
interested in the estate, authorizing the administrator to sell “under the direc
tion of the court,” has been held not to dispense with the necessity for comply
ing with the statutory requirements."0
3629. Disposition of surplus-Where land is sold in proceedings in the
probate court for the payment of debts and expenses of administration, the
surplus proceeds, if any, go to the heir who would have taken the land. The
conversion of the land into money is complete only to the extent and for the
purposes for which the sale was authorized.

So far as these purposes do not

extend, the land retains its former character in respect of the rights of the
owner. Therefore any surplus must be applied to the payment of a judgment
obtained against the heir, and duly docketed after the death of the ancestor
and before the sale."
3630. Five essentials of a valid sale-—Immaterial irregularities disre
garded—Statute—It is provided by statute 52 that in case of an action relating
to any estate sold by a representative in which an heir or person claiming under
the decedent, or a ward or person claiming under him, shall contest the validity
of the same, it shall not be avoided on account of any irregularity in the pro
ceedings if it appears: that the representative was licensed to make the sale by
the probate court having jurisdiction; 8” that he gave a bond, which was ap
proved by the probate court; 8‘ that he took the oath prescribed by the stat
ute; ” that he gave notice of the time and place of sale as in the statute pre
scribed, if such notice was required by the order of license; 8‘ that the premises
were sold in the manner required by the order of license, and the sale conﬁrmed

by the court, and that they are held by one who purchased them in good faith.87
The effect of this statute is to limit the general rule that the orders and de
74 Rice v. Dickerman, 47-527, 50+698.
‘"5 R. L. 1905 § 3773.

See, as to record

ing order, Dawson v. Helmes, 30-107, 14+
462.

T6 Dawson v. Helmes, 30-107, 144-462;
Culver v. Hardenbergh, 37-225, 229, 33+
792; Burrell v. Chi. etc. Ry., 43-363, 45+
849.
See Dayton v. Mintzer, 22-393;
Hugo v. Miller, 50-105, 52+381.
T7 Dawson v. Holmes, 30-107, 14-+462.
78 Williams v. Schembri, 44-250, 46+403.

1"
R0
Bl
*2

Buntin v. Root, 66-454, 458, 69+330.
Hartley v. Croze, 38-325, 37+449.
Kolars v. Brown, 108-60, 121-+229.
R. L. 1905 § 3774.

88 Montour v. Purdy, 11-384(278); Rum

rill v. First Nat. Bank, 28-202, 9+-731;
Davis v. Hudson, 29-27, 39, 11+136; Cur
ran v. Kuby, 37-330, 33+907; West Duluth

L. Co. v. Kurtz, 45-380, 47+l134; Smith
v. Barr, 83-354, 86+-342; Deppe v. Ford,
89-253, 256, 94+679; Brown v. Pinkerton.
95-153, 103-+897.
$4 Babcock v. Cobb, 11—347(247); In re
Winona Bridge Ry., 51-97, 52+1079; Bun

tin v., Root, 66-454, 69-+330.
85 See § 3622.

86 Id.
57 White v. Iselin, 26-437, 493, 5+359.
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crecs of a probate court are not subject to collateral attack for error or he
larity or for want of jurisdiction not aﬁimatively appearing on the face oi
record. Where the records of a probate court fail to show any of the ﬁn
sentials of a valid sale, the sale may be collaterally attacked within ﬁve yes
If such records show affirmatively a compliance with the ﬁve statutory req
mcnts, they cannot be impeached collaterally, by extrinsic evidence.” A
made by a representative licensed to sell by a court with jurisdiction ca
be impeached collaterally for errors or irregularities in the proceedings v
culminated in the license."0 A sale by one not an executor, admiuistratt
guardian, is a nullity.“ A sale to a bona ﬁde purchaser, under the licer
a probate court having jurisdiction of the administration of such €StBit
record being regular on its face, cannot be impeached collaterally, or set
by showing, contrary to the petition for a license. that there were in is
debts against the estate.” The statute, and the records of probate cou1
lating to sales, are to be liberally construed. Sales are to be sustaine<
withstanding mere irregularities or technical omissions in the records as
ﬁve essentials."
3631. Limitation of actions attacking sales—The statute prescribes
itation of ﬁve years to actions attacking sales.” It is constitutional,“5 at
limited to actions of ejectment.°“ It is a statute of repose and retreat
It is inapplicable to a party in possession defending his title derived 1
ward against the affirmative attacks of one relying on a guardian’s salt
is applicable to void, as well as to irregular sales. To set the statute run

is sufficient if there is a sale in fact by a representative licensed by the
court." It is inapplicable to a sale made without a license or by 0111
guardian.‘ Formerly the statute included an exception in favor of nl
dents.2

3632. Sale of land subject to charges-Land of a decedent or ward
to a mortgage or other charge may be sold by his representative, subject
charge, but “the sale shall not be conﬁrmed by the court until the pi
executes a bond to the representative, approved by the court, conditioned

said estate and such representative harmless, or unless such charge shall
satisﬁed and released by the owner or holder thereof. The representat
sell the whole or any part of the interest of the decedent or ward in a
of land charged with any incumbrancc, and upon release of the tract so 5
apply the proceeds of such sale or sales to the payment of the incumbra1
the same is fully paid, and he shall account only for the balance rema
proceeds of the estate.” 3
85 Davis

Brown

v.

v.

Hudson,

Pinkerton,

29-27,

95-153.

11+1-36;

103+897;

Cater v. Steeves. 95-225, 103+885.

“Q Kurtz v. St. P. & D. Ry.. 61-18. 63+1.
"0 Rumrill v. First Nat.

Bank.

28-202,

9+731; Curran v. Kuby, 37-330. 33+907;
Kurtz v. St. P. & D. Ry.. 61-18. 6-3+1;

Dcppe v. Ford, 89-253, 256, 94+679.
:n(‘ulver v. Hardenbergh, 37-225. 33l
792.
1'2 (‘furran v. Kuby. 37-330. 3.'lt907.
"3 Buntin \'. Root. 66-454, 69+330; Smith
v. Barr. 83-354, 356, 86%-342.
"4 R. L. 1905 § 3776.
See Dawson \'_

Holmes. 30-107, 14-'-462 (limitation of two
_\-cars under former statute).
‘J5 Streeter v. Wilkinson, 24-288; Rico v.
Dickerman, 47-527, 50+698.

W Brown

v.

Fischer.

77-1,

7

llnuson v. Nygaard. 105-30, 38
1'1 Brown v. Pinkerton, 95-153
‘H Dawson v. Helmes. 30-107, 1

119 Spencer v. Shcehan,
19
Smith v. Swenson. 37-1, 32+7R‘
Dickerman, 47-527, 50+698',
Pinkerton, 95-153, 103-F897;

.\*ygaard, 105-30. 117+23-3.
1 Dawson v. Holmes. 30-107, 14

(‘ulver v. Ilardcuhergh, 37-225,
2.Tordan v. Sccombc.
33—22(
Brown v. Pinkerton, 95--153.

S97.
-"-R. L. 1905 § 3768; Culver
bergh. 37-225, 33+702; McG0w
win, 46-477, 494251.

son, 45-424. 48+10.

See
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3633. Court may direct a conveyance-—\Vhen a person under contract to
convey realty dies, or becomes insane or incompetent, before making the con
veyance, the.probate court is authorized by statute to direct the representative
to make a conveyance in accordance with the contract.‘ This statute does not
give the probate court jurisdiction of actions for speciﬁc performance.“
3634. Sale of whole estate when division inexpedient—Provision is 1nade
by statute for the sale of the whole estate when a sale of a part would be inex
pedient.‘I Under this statute it has been held that where it appeared that the
undivided one-third interest of the surviving husband and the other undivided
two-thirds interest of the realty could not be equitably divided, the probate
court had jurisdiction, incidental to the administration and distribution of the
estate, to cause the entire estate to be sold to pay speciﬁc legacies, if for the best
interests of the estate and all parties concerned.’
3635. Vacation—After a probate court has made an order for the sale of
realty of an estate, and it has been accordingly sold, the sale conﬁrmed by the
court, and a deed executed to the purchaser as directed by the order of con
ﬁrmation, and the administrator has been discharged, the matter is out of the

jurisdiction of the probate court, and it cannot entertain an application to re
view and set aside the sale proceedings.8
3636. Private sale-Notice—A failure to give a notice as required by a li
cense to sell at private sale, has been held fatal.D
3637. Conveyances for public uses-—Itepresentatives are authorized by
statute to convey land for public uses.10
3638. Proof and ﬁnding as to sale—In proving a sale it is necessary to
show authority therefor.11 A ﬁnding that a guardian of certain minors, having
been licensed to sell certain lands by a probate court, “did sell” the same to the
plaintiff, is not a ﬁnding of any title in the plaintiii.12
3639. Foreign representatives-—Foreign representatives are authorized by
statute to sell realty in this state, under certain conditions, upon obtaining a
license as in the case of domestic representatives.13

The probate court of a

county in this state in which there is realty of a ward residing out of this state,
under guardianship by virtue of an appointment of a guardian in another state,
is the " probate court having jurisdiction,” upon an application by the guardian
for license to sell such realty of the ward. There being realty of the ward in
the county, and the record of the probate court showing a petition by the
guardian from another state asking for license to sell the realty, and notice and
opportunity to be heard, the jurisdiction in the matter appears. 011 such hear
ing it is for the probate court to determine whether the guardian was duly ap

pointed in such other state, and whether he has complied with the law of this
state by ﬁling an authenticated copy of his appointment, and its decision, ex
cept on appeal, is ﬁnal.H
3640. Obsolete statutes—(‘ases are cited below involving the construction
of various obsolete statutes relating to sales.15
4R. L. 1905 § 3777; Mousseau v. Mousscan, 40-236, 41+977.
5 Mousseau v. Mousseau, 40-236, 41*977;
Sranburg v. Fosseen, T5-350, 7S+4.
GR. L. 1905 § 3756.

7Kclly v. Slack, 93-489, 10.l+797.
*1 State v. Probate Ct., 19—117(S5); Stats
v. Probate Ct., 33-94. 22+I0.

1’ Cater v. Stceves. 95 -225, 103+885.
‘-OR. L. 1905 § 3770; Bnrrcll v. Chi. etc.

R_v., 43-363. 45+849.

11 Dawson v. Helmes, 30-107, 112, 14+
462.
12 Myrick v. f'oursalle, 32-I53, 19+736.
13 R. L. 1905 § 3769; Townsend v. Ken
dal], 4-412(315, 324); Jordan v. Secombe,

33-220, 22+3R3.
H Menage v. Jones. 40-254, 4l-+972.
15 Montour v. Purdy, 11—3S4(278) (lien

given to purchaser at void sale); Culver v.
Hardanbergh, 37-225, 33+792

(order ex

tending time to sell—indorsement on cer
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ACCOUNTING AND DISCHARGE

3641. _]urisdiction—The jurisdiction of the probate court over the acce
ing of representatives is exclusive, and is not lost by a discharge of a n
sentative leaving an estate unadministered."
3642. Intermediate accountings-—'I‘he probate court may require a n
sentative to account at any time prior to ﬁnal settlement.11 An interme
accounting in the probate court by a representative is conclusive on all of
contesting it who were under no disability, and on all of those under disal
who were properly represented by guardians.la
3643. Final settle-ment—Petition—Notice——The statute provides :
petition by a representative for a ﬁnal settlement," and for a published 1
of the order ﬁxing the time and place of hearing.20 A decree based on a
tion by one of two representatives has been held irregular, but not void.21
fact that some of the distributees are minors is not a ground for keepin
estate open.22 Guardians ad litem need not be appointed for minor
devi.-ces, or legatees interested in the estate.23

A representative should n

tition for a ﬁnal settlement while there is an action pending against him
3644. Account—Form—Items allowable-—In settling the account
representative the court should be governed by broad principles of equity.
representative should be allowed to show the real nature of his transs
and their fairness, unimpeded by technical rules.25 The account shot
itemized and reasonably speciﬁc.2° Expenses of administration, inc?
funeral expenses, are allowable.27 A representative must be allowed all
sary expenses in the care, management, and settlement of the estate, inc
reasonable fees paid to attorneys.28 There can be no legitimate charges
ministration where there is no estate to administer.29 Expenses of hunti
heirs, or for looking after one’s own interests in an estate, are not allov

Cases are cited below involving the allowance of miscellaneous items.“1
tiﬁed copy of license); McCarthy v. Van
Der Mey, 42—189, 44+53 (sale of fee of
homestead—sale during life estate of sur

properly paid by representative
allowance by commissioners);
'
L

vivor).

representative); State v. Probate
132, 78-P1039 (attorney’s fees);
v. VVatson, 81-251, 83+989 (prop
belonging to decedent, but received
resentative as if it were, and use

1° Betcher v. Betcher, 83-215, 86+1. See
MeAlpine v. Kratka, 98-151, 107+961.
1'! R. L. 1905 § 3784.
13 Kittson v. St. Paul '1‘. Co., 78-325,
81+7.
19 R. L. 1905 § 3788.
1° R. L. 1905 § 3789. See § 3656.
21 State v. Probate Ct., 40—296', 41+1033.
22 Schmidt v. Stark, 61-91, 93, 63+255.
'23 Balch v. Hooper, 32458, 20+12-1.
'-'4 In re Kittson, 45-197, 48+419; Whit
ney v. Pinney, 51-146. 53+198.
'15 Wheziton v. Pope. 91-299, 305, 97+lO16.
See, as to the admission of evidence, Han
son v. Swenson, 78-18, 80+833.
26VVl1eaton v. Pope, 91*299. 97+-1046.
2TDa1npier v. St. Paul T. Co., 46-526,

49+286. See McNall_v v. Weld, 3()—209,
14+895 (funeral expenses advanced by
Widow—rcin1bursemcnt of widow by rcp
resentativc) .

28 R. L. 1905 § 3707.
29 In re Thompson, 57-109. 58+682.
30 In re Gl_v1m, 57~21, 58+684.
31 Bnnncll v. Post, 25-376 (debts

Flaherty, 29-295, 13+131

(costs

ministration); Wheaton v. Pope.
97+l046 (life tenant under a last
testament, who is also the executrf

therein, may anticipate and (H51
pecuniary obligation, to mature :
death, to a renmindcrman, and t1
accepting and retaining the payrr
not be permitted to insist that t‘

trix shall again account for tlu
when making a ﬁnal settlement c
tatc); McAlpine \'. Kratka, 92-1
233 (money paid to rodcmn ls

taxes); Ryan v. \Villiams,

92-5

380 (note payable to order of
trnust’nrrod
by
rcprcsentat-i\"0
father); Turner v. 1"r_\'l)ergor
l03+217 (administrator held
(

with proﬁts of his attorney in I
and selling a life estate in Hip
which the administrator was tru‘
im
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3645. Who may contest—Any person interested in the estate may contest
the allowance of any item in the account of a representative.32
3646. Compensation of representatives-—The compensation of representa
tires is regulated by statute.“ A representative who is not guilty of wilful de
fault, misconduct, or gross negligence in the management of his trust, is enti

tled to compensation.“
3647. Liability for interest-—1f a representative mingles the trust fund
with his own money, or uses it in his private business, he will be charged with
simple interest at the rate established by law as the legal rate, in the absence of
special agreements. The rule is subject to the qualiﬁcation that if he receives
or makes more than legal interest he must pay more. If a representative fails
to keep proper accounts. from which may be readily ascertained with reason
able certainty the amount of the proﬁts, he will be charged interest at the legal
rate.“
3648. By representative of deceased representative-—If a representative
dies before a ﬁnal accounting, it is the duty of his representative to settle his
account. Upon such an accounting, an order directing the representative of
the deceased representative to pay into court the amount found due, is proper.“
3649. Allowance of account—The statute provides that “if the account is
found correct, it shall be settled and allowed; if incorrect, it shall be corrected
under the direction of the court, and then settled and allowed.” M An order of

allowance has been held conclusive as to intermediate aceountings." An ac
count cannot be allowcd until it is made to appear that all taxes against the
estate have been paid.”
3650. Discharge of representative-—The statute provides for a formal dis
charge of a representative.‘0 Prior to Laws 1903 c. 195 there was no statutory
provision for an order discharging a representative, and it was held that the

ﬁnal decree of distribution ipso facto discharged him.“ A discharge of one of
two representatives on his sole petition has been held irregular but not void."
To close administration, or to relieve executors from their responsibility as
such, or to change their possession as such, or anyr part of the estate, into pos
session as legatees under the will, requires the action of the probate court, evi

denced by order or decree showing with certainty its intention to produce such
result.“ An order discharging a representative is not subject to collateral at
tack, even though it states an insufficient ground therefor.“
3651. Accounting after discharge—After the estate has been settled and
assigned, and while the ﬁnal decree of distribution remains unreversed and
unmodiﬁed, the probate court has no jurisdiction to entertain a petition to
issue a citation to the administrator requiring him to further account for the
property belonging to the estate which is in his possession, or came into his
p0s_~'c.<sion.“'
32 Bunnell v. Post, 25-376, 381.
88 R. L. 1905 § 3707. See St. Paul T. Co.

v. Kittson, 88-38, 92+500.
34 St. Paul T. Co. v. Kittson, 62-408, 65+
74.
35 St. Paul T. Co. v. Kittson, 62-408, 65+
74; Id., 67-59, 69+6‘.35.

See St. Paul T.

Co. v. Strong, 85-1, 88+256.
~“-°O’Gorman v. Lindeke, 26-93, 1+841.
See Peel v. McCarthy, 38-451, 38+205;
State v. Probate Ct., 76-132, 78+1039.
87 R. L. 1905 § 3790; Laws 1907 c. 434.

See, for a form of allowance held suffi
cient, Baleh v. Hooper, 32-158, 20+124.
38 Kittson v. St. Paul '1‘. Co., 78-325,
81+7.
39 Laws 1907 c. 434.

40 R. L. 1905 § 3794; Laws 1905 c. 332.
41 State v. Probate Ct., 84-289, 87+783.

42 State v. Probate Ct., 40-296, 41+1033.
48 In re Scheﬁer, 58-29, 594-956.
44 Simpson v. Cook, 24-180.
45 State v. Probate Ct., 84-289, 87+783..
See Lowry v. Tilleny, 31-500, 18+-152.
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3652. Jurisdiction—The jurisdiction of the probate court to make distri
tion of the estate of a decedent is exclusive.“
3653. Necessity—A decree of distribution is ordinarily necessary to tr:
fer the title to personalty," but not to realty.“ It is necessary to close
administration and relieve representatives,“ and to charge representatives
non-payment of legacies.“o A representativev may pay over funds to the p
entitled thereto as heir, without an order of court. Such an order simply
tects him and his sureties from subsequent claims.“1
3654. Partial distribution-—'I‘he probate court is authorized to make a
tial distribution prior to ﬁnal settlement.” A special bond is required.‘3

3655. Who may apply for-—Any person interested in the estate may a
for a decree of distribution.“
3656. Notice—Order for heari.ng—The statute requires a three weeks’
lished notice of the order ﬁxing the time and place for hearing the applici
for a ﬁnal accounting, settlement. and decree of distribution.M Formerl;
statutory notice was held jurisdictional,“ but the rule is now otherwise.:5
is unnecessary that the land he described in the order ﬁxing the time and
of hearing.“

3657. Pendency of actions-—'l‘hc pendency of an action in a federal
involving the estate is a ground for denying a petition for a ﬁnal settle
and decree of distribution.” A representative who ignores the pendency
action against him in his representative capacity and upon his own n
brings about a ﬁnal settlement and distribution, may render himself pers
liable.no
3658. Powers of court—In making distribution the court has power
ter1nine the succession of the property of the decedent, subject to admi:
tion and the rights of creditors. It determines who are the heirs, devis
legatees, and what part of the estate is, after administration, to be assig

each.cl Where the decedent dies tcstate, the court necessarily constru
determines the legal effect of the will, for purposes of administration.
jurisdiction for such purposes is exclusive.63 Its construction of a will I
a case is only for the purposes of administration. It is a conclusive ad
tion that the persons to whom the distribution is made, are the persons (
to the property under the will and of that fact only. For any other purp
4° Starkey v. Sweeney, 71-241, 244, 73+

859. See Wiswell v. Wiswel], 35-37], 29+
166; Reiser v. Gigrich, 59-368, 377, 61+
30; Kosrnerl v. Snively, 85-228, 88-$753.
47 See § 3660 and Granger v. Harriman,

89-303. 944-869.
-‘S State v. Probate Ct., 25-22, 25; Jen
kins v. Jenkins, 92-310, 100+7; Wellncr v.
iﬂckstein, 105-444, 470, 117+830 and cases
under § 2722.

-19 In re Scheffer, 58-29, 59+956.
-'-0 Huntsman v. Hooper, 32-163, 20+127.

-'>~'- R. L. 1905 § 3789.
-'-6 Wood v. Myriek, 16-49-1(4-17)

wood v. Murray, 28-120, 122, 9+(
Nanmra v. Casscrly, 61-335, 339
See Jacobs v. Fouse, 23-51. 5-1;
Irvine, 24-116.
57 Hanson v. Nygaard, 105-30, 1‘
58 Chadbourne v. Alden. 98-118.
59 In re Kittson, 45-197, 43+-419

6° \Vhitney \'. Pinncy, 51-146, 5
61Farnham

v.

Thompson,

34—

See

Wheaton v. Pope, 91-299, 305, 97+10-16.

26+9; Kleeberg v. Schracler, 69
72+59; Hershey v. Meeker (‘0. l
255, 268, 73+967.

-13 R. L. 1905 § 3785; Laws 1905 c. 21.
See Reiser v. Gigrich, 59-368, 377. 61+30.

"2 Bengtsson V. Johnson. 75-321
3; Duxbury \'. Shanahnn, 84-353

51Kf31lS v. Kraus, 81-484, 84+332.

-13 R. L. 1905 § 3786; Laws 1905 c. 21;
Olson \'. Fish, 75-228, 7'7+818.

HGreenwood v. ‘.\Iurra_v, 28-120. 124, 9+
I329.

944.
"3 State v. Ucland, 30-277, 15
pleby v. Watkins, 95 455, 10-1+3

EXEOUTORS AND ADMINISTRATORS

815

upon any other questions, it is coram non judice.“ The court has no power
to determine the rights of one claiming, through the acts of an heir or devisee,
the realty to which such heir or devisee succeeds.65 But such a claimant may
appear in the probate court, demand an accounting, and oppose proceedings to
divest the heir or devisee of his share.60 The court has power to determine a
claim to the estate under a contract with the decedent to make a will in favor of
the claimant.61
3659. Partition—Provision is made by statute for a partition in the probate
court where the estate to be assigned to two or more persons is in common and
undivided, and the respective shares are not separated and distinguished.“ The statute does not authorize a sale where an equitable division cannot be had.69
After the close of administration the probate court has no jurisdiction of parti
tion proceedings.’0
'
3660. Effect—Res judicata-—The effect of a decree of distribution is to
transfer the title to personalty, and the right of possession of the realty, from
the representative to the legatees, devisees, or heirs. The property ceases to be
the estate of the decedent, and becomes the individual property of the dis
tributees, with full right of control and possession, and right to recover it from
the representative by action if he refuses to deliver it." The effect of a decree
upon realty is to discharge it from the administration. Until then, it is an
asset and liable to be applied, in default of personalty, to payment of debts and
charges of administration, whether it remains in the hands of the heir or
devisee, or has been by him conveyed to another. A purchaser takes with this
liability upon it.72

The decree divests the probate court of jurisdiction of the

property distributed, and, prior to laws 1903 c. 195, it was held that it divested
the probate court of jurisdiction of the estate.78

If the court has jurisdiction,

its decree of distribution is conclusive on all persons interested in the estate,
whether under disability or not, or whether in being or not. Administration
proceedings are in rem, acting directly on the res, which is the estate of the
decedent. The decree is in reu1 and binds all persons interested in the estate,
not only as to its legal consequences, but also as to the facts upon which it is
based.'“ It is not binding 011 all the world as to the facts upon which it is
based. It is not evidence of heirship as against strangers."5 A decree assign
ing to a devisee property devised establishes the validity of the devise conclu
sively as against all interested in the estate, unless an appeal is taken. It es
tablishes the right to the property assigned of the person to whom it is assigned,
'14 Hershey v. Meeker Co. Bank, 71-255,
268, 73+967.
65 Farnham v. Thompson, 34-330, 336,
26+9; Dobbersteiu v. Murphy, 44-526, 47+
171; Kleebcrg v. Schrader, 69-136, 138,
72+59; Starkey v. Sweeney, 71-241, 244,

73+859.
66 In re Langevin, 45-429, 47+l133;
Starkey v. Sweeney, 71-241, 73+S59.
6'! Kleeberg v. Schrader, 69-136, 72+59.
61‘ R. L. 1905 §§ 3801-3808.
M) Kelly v. Slack, 93-489, 495, 101+797.
10 Hurley v. Hamilton, 37-160, 33+912;

State v. Probate Ct., 84-289, 293, 87+783.
‘'1 State v. Probate Ct., 25-22; Schmidt
v. Stark. 61-91, 63+255; State v. Probate
Ct., 84-289, 294, 87+783.
‘'2 State v. Probate Ct., 25-22; State v.
Probate Ct., 40-296, 41+1033; State v.
Probate Ct., 84-289, 294, 87+783.

73 Hurley v‘. Hamilton, 37-160, 334-912;,
State v. Probate Ct., 40-296, 41+1033;,
Schmidt v. Stark, 61-91, 63+255; State v.
Probate Ct., 84-289, 87+783.
74 Greenwood v. Murray, 26-259, 2+945;
]'d.. 28-120, 9+629; Ladd v. Weiskopf,
62-29, 64+99 (the statement in this case

to the eﬁect that a decree of distribution
has as wide an effect as a decree in ad
miralty, that is, that it binds all the world
as to the facts on which it is based, is er

roneous); Eddy v. Kelly, 72-32, 74-l-1020;
Bengtsson v. Johnson, 75-321, 78+3; Fitz
patrick v. Simonson, 86-140, 147, 90+378;
(‘hadbourne v. Hartz, 93-233, 101+68;
Wellner

v.

Eckstein,

105-444,

117+830;

Innis v. Flint, 106-343, 119+48.
"5 Backdahl v. Grand Lodge, 46-61, 48+
454.
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the same as would the judgment of any other court of competent jurisdictio
and if assigned to a devisee in trust, it establishes the validity of the trust
It is not subject to collateral attack for mere error.H A decree has been llt
not a defence to an action against a representative in the nature of devastavi

3661. Right to distributive share—' ‘he right of a distributee to his sh
of the estate accrues when the ﬁnal decree of distribution is made hy the prob
court. He may then demand it of the representative, and if it is refused, nu
tain an action against the representative and his bondsmen.'“’
3662. Enforcement—'l‘he probate court has no power to enforce its (hit
-of distribution. One who is deprived of his share under a decree must re
to the district court, even as against representatives.*“’
3663. Construction——t.‘ases are cited below involving the coustructim
particular decrees."1
3664 Appea1—Who may attack—0ne who is not specially aggrieved ‘
ﬁnal decree of distribution cannot appeal from it, or attack it in any wa
appeal.82
RESIGNATION AND REMOVAL OF REPRESENTATIVES

3665. Resignation—A representative may resign at any time, but his 1
nation does not take effect until the court has e\:a1nincd and allowed his
account, and made an order accepting his resignation."3
3666. Removal—Provision is made by statute for the removal of repres
tives for cause.“
ACTIONS BY AND AGAINST REPRESENTATIVES

3667. Actions by representatives—An action by an executor or ﬂdl
trator upon a cause of action belonging to him in his representative ca
must be brought by him in that capacity.55 He may maintain an action
cover the realty of the decedent or to quiet the title thereto; 8'" to recover
"1 Greenwood \'. Murray, 26-259, 2+945;
Innis v. Flint, 106-343, 1194-48.

77 Wood v. Myrick, 16~494(447).

children, “to the best advantage
secs tit and proper”—dccree 2

See

realty to widow, “subject to th(

Judgments, 5145.
18 Whitney v. Pinney, 51-146, 53+198.
W In re Schcffer, 58-29, 59+956; Ganser

tions and provisions of the will”) 1

v. Ganser, 83-199, 201, 86+18. See Miller
v. Ganscr, 87-345, 92+3 (complaint for dis
tributive share sustained).

50 Schmidt v. Stark, 61-91, 63+255; State
v. Probate Ct., 84-289, 294, 87+783.
81 Tidd v. Rines, 26-201, 2+497 (“to
have and to hold the same unto her, her
heirs and assigns, forever,” held an as

signment of an estate in fee); McNamara
v. Casserly, 61-335, 63+880 (decree assign

r. Farmers’ etc. Bank, 89-482, 95+

assignment “and of all the real ‘
of which the said testator died
whether the same is described in
veutory herein or not." held no
clude a homestead).
*2 ('asc_v \'. (‘asc_v. l‘_’6+-l0].

88 R. L. 1905 § 3708. See, prior
nte. Simpson v. Cook, 2~§—180; B
First Nat. Bank, 28-202, 9-+731;
Hooper, 32-158, 20+12-1.
84 R. L. 1905 §§ 3645, 3709; Si

ing property to one “as sole heir” held
not to assign the property on the condition

Cook,

that the party was the sole heir—innoccut

vin v. Dutchcr, 26-391, 404, 4%
judicata); Balch v. Hooper, 32
20+124 (form of order of re1no
ciency); Ellis v. Warshauer, 92—

purchaser from such party not estopped,
as against true heir, from asserting title
in himself); Ladd v. Weiskopf. 62-29,

24—180,

188

(collateral

a

order of removal not permissibl

64+99 (decree held to assign a life estate

214 (receiver pending appeal

to a widow and a vested remainder to

of removal).
R-4 Hamilton v. Mclndoo, 81-32
See Bond v. Corbett, 2—248(209f

seven

others.

share

and

share

alike);

Ftﬂoon v. Flannery, 74*38, 76+95-1

(will

directed widow to divide realty between

80 R. L. 1905 § 3705.

f‘

See § 35

EXECUTORS AND ADMINISTRATORS

817

of the estate; 8' to set aside a fraudulent conveyance by the decedent ; as for a
trespass to the realty, if he has taken possession thereof; 8° on a note payable
to the decedent; 9° on a covenant of seizing 9‘ or for death by wrongful act.”
He cannot maintain an action to recover money payable upon contract to the
heirs of the decedent;“ or for an execution on a judgment recovered in the
district court by the decedent.M
3668. By one executor against another—A court of equity will entertain
an action brought by an executor on the part of the estate against a co-executor
to determine the amount of a disputed claim, or to force an account, or to fore
close a mortgage, or in any other case, where justice requires it, there being no
remedy at law.95
3669. Actions against representatives-—An action will lie against a repre
sentative on a claim against the decedent which survives, and which could not
be proved in the probate court; otherwise if it could be so proved.M An ac
tion will not lie against a representative personally and also in his representa
tive capacity. If such an action is brought the plaintiff may be required to
elect on which cause of action he will proceed.‘)7
3670. Set0ﬂ'—'l‘he statute provides that in an action by a representative the
defendant may set oft‘ any claim he has against the estate, instead of presenting
it to the probate court.98 It is immaterial that the time for ﬁling claims has
expired, and the offset may be made though the estate has been distributed.”
3671. Limitation of actions—The statute determines the effect of death
on the running of statutes of limitation and prescribes certain periods within
which actions by or against personal representatives may be brought.1 It is in
applicable to an action for death by wrongful act.2 It has been held not to
justify a delay in instituting foreclosure proceedings.3
3672. Pleading-—It is no longer necessary to make profert of letters testa
mentary or of administration. But one who sues as an executor or administra
tor must allege, in a direct and issuable form, that he is such. This is properly
done by alleging that he is executor or administrator by virtue of letters issued
by a probate court of a speciﬁed county at a speciﬁed time.‘ In an action by an
administrator dc bonis non the name of the original administrator should be
given and it should be alleged that he is dead, or has resigned, or has been dis
charged, as the case may be.5 In an action purporting to be brought by plain
tiff as a foreign administ.rator, allegations in the complaint to the effect that
plaintiff has been duly appointed such foreign administrator, and has duly

ﬁled in the proper probate court of this state a duly authenticated copy of his
to statute
to remove
possession
First Div.

he could not maintain an action
a cloud, if he had not obtained
or a license to sell. Paine v.
etc. Ry., 14-65(49).

81 See § 3588.
88 See § 3587.
39 Noon v. Finnegan,
I(l., 32-81, 194-391.

29-418,

13+197;

90 Cooper v. Hayward, 71-374, 74+l52.
91Lowry v. Tilleny, 31-500, 18+452.
92 See § 2607.

tn’-Bornash v. Supreme Sitting, 42-241,

' Whitney v. Pinney, 51-146, 53+19s; Pabst
v. Small, 83-445, 86+450.
"8 R. L. 1905 § 3737; Martin Co. Nat.
Bank v. Bird, 92-110, 113. 99+780.
119Gerdtzen v. Cockrell, 52-501, 55+58;
Talty v. Torling, 79-386, 82+632.
\ R. L. 1905 § 4085; Wilkinson v. Estate
of Winne, 15-159(123); St. Paul T. 00.
v. Sargent, 44-449, 47+51 ; Wood v. Bragg,

75-527, 78+93.
'-‘ Rugland v. Anderson, 30-386, 15+676.
3Hill v. Townley. 45-167, 47+653. See

44+12.

Rogers v. Benton, 39-39, 38+765.

9‘ Lough v. Pitman, 25-120.
91‘ Peterson v. Vanderburgh, 77-218, 79+
828.

Perkins v. Merrill, 37-40, 33+3; Hamilton

W See § 3595.
"7 Fritz v. McGill, 31-536, 18+?-53.
—52

See

‘Chamberlain v. Tiner, 31-371, 18+97;
v. Mclndoo, 81-324, 84+118. See Hughes
v. Mechan, 84-226, 87+768 (admission of
due appointment in answer).
-“Hamilton v. Mclndoo, 81-324, 84+11S.
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appointment, are put in issue by an answer denying the complaint, and “ea
and every part and portion thereof.” ‘‘
3673. Costs—The liability of a representative for costs is regulated by st
ute.T A judgment for costs has been construed as a judgment against an
ministrator personally, to be enforced by execution against his property.B
.

FOREIGN _EX.ECUTORS AND ADMINISTBATORS

3674. Right to letters in this state--When a foreign will has been prob:
in this state as provided by statute the executor therein named is entitle
letters testamentary unless there are special reasons to the contrary.”
_ 3675. Appointment at domici1—Presumption—Where the appoinh
of a foreign representative at his domicil by a court with jurisdiction is sh
it will be presumed that it was regularly made.10
3676. Control of domestic court—Service of summons—Where, upo
petition of non-residents, they have been appointed executors or administr
by a probate court of this state, such court has the power to order that
submit to the service of a summons in a civil action brought in this stat
the purpose of determining the liability of the estate they represent on a
or demand not provable in the probate court in the due course of admir
tion. Whether the remedy in case of a refusal to obey the order is by pr
ings as for contempt, or by removal from oﬂice is an open question.11
3677. Powers—In general—'I‘he authority of a foreign representat
act as such in this state is purely statutory. Letters testamentary or of 2
istration have no force at common law out of the jurisdiction in which tl
granted.12 But without statutory authority a foreign representative‘ r
anything in this state which does not involve an assertion of his represe
capacity. He may receive a voluntary payment of a debt due the dec<
or foreclose a mortgage pursuant to a power given in the mortgage,“
possession of personalty peaceably.15 By statute he may assign, release,
or foreclose any mortgage, judgment, or lien on real or personal prop‘
longing to the estate, upon ﬁling proof of his appointment."

3678. Actions by—Withont statutory authority a representative car
as such in a foreign jurisdiction.11 By statute a foreign representat
sue in this state after ﬁling an authenticated copy of his appointment '

probate court of the county in which the action is brought.18
before suit is not cured by a subsequent ﬁling.10

A failn1

A failure to ﬁle m

fects the capacity to sue in our courts and is waived unless the obj
raised by answer or demurrerf’0

A foreign representative cannot mai

action for trespass to realty in this state, if the will has not been provv
°Fogle v. Sehaeffer, 23-304.

H Holcombe v. Richards, 38-31
(‘one v. Nimocks, 78* 249, SO+1(l5.

7 R. L. 1905 § 4349.
Bbough v. Flaherty, 29-295, 13+131.
0 R. L. 1903 § 3686; Bloor v. Myerscaugh,
45-29, -174.31]; Hardin v. Jamison, 60-112,
6141018; Babcock v. Collins, 6(F73, 61+
1020.

1" R. L. 1905 § 3711; Holcoml
ants, 38—38, 35+7l4 (foreelosur

1" Drake v. Sigafoos, 39-367, 40+257 (ap
pointment by c'erk of court in vacation

17 Pott v. Pennington. 16-509
gle v. Schaetfer. 23~304; Putr

under lovva statute).

ney, 45~242. 47+790; Cone ‘
7%249, 80+1056.
18 R. L. 1905 § 4506.
H>Fogle v. Schactfer, 23-304.

11 State v. Probate Ct.. 66-246, 68+1063.
“Putt v. Pennington. ]6*509(460); F0
glr-. v. Sehacffer, 2.'#304.
_
13 Putnam \'. Pitney, 4:'1~242, 47+790;
Dexter \'. Berge, 76-216. 78+1l]l.

1-‘ Putnam v. Pitney, 45~242, 4

gages); Cone v. Nimocks,
1056 (id.). See § 6323.
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ters issued in this state, though an authenticated copy of his foreign appoint
ment is ﬁled under the statute.“ While a foreign representative cannot sue in
this state on a thing in action, without statutory authority, his assignee may
do so.’2
ANCILLARY ADMINISTRATION

3679. In genera1—Ancillary administration will not be granted unless
clearly necessary. A divided administration is always to be avoided if possible,
as it involves greater expense to the estate, and is apt to give one set of creditors
an advantage over others and to cause a clash of interests.

If there are no

domestic creditors ancillary administration will not be granted on the applica
tion of a foreign creditor, if no reason appears why he cannot collect his debt at
the dcccdent’s domicil.28
EXECUTORY DEVISES—See Estates, 3174; Wills, 10284.
EXEMPLARY DAMAGES-See Damages, 2539-2558.

E.XEMPTlONS
3680. In general—Under the constitution exemption laws must be reason
able in amount.“ They are not intended to aid debtors in defeating the just
demands of their creditors, but are passed in that humane and enlightened
spirit of legislation which considers the preservation of the family, and the
means of supporting a.nd educating the children, and maintaining the de
cencies and proprieties of life, as paramount to the temporary inconvenience of

the creditor.“5 They are to be liberally construed.20 They cannot be given a
retroactive operation so as to impair the vested rights of creditors.” The ex
emption of certain kinds or classes of property from levy and sale on execution
is not an incident inseparably attached to the property itself, but a personal
privilege conferred upon debtors happening to own the same, which they may .
insist upon or waive at pleasure.“ The exemption is a personal privilege which
the debtor alone can assert; his vendee cannot claim the exemption.2° A vol
untary transfer of exempt property vests a good title in the donee as against
the creditors of the donor.30
3681. Public property of municipalities-—The public property of munici
palities is exempt. A judgment against a municipality is enforceable by man
damus.81
21Pott v. Pennington, 16—509(460).
2'1 Putnam v. Pitney, 45-242, 47+790;
Cone v. Nimoeks, 78-249, 254, 80+1056.
23 Putnam v. Pitney, 45-242, 47+790;

State v. Probate Ct., 67-51, 53, 69+609,
908. See 23 Harv. L. Rev. 467.
24 Const. art. 1 § 12; In re How, 59-415,
61+456.
25 Grimes v. Bryne, 2—89(72).

See also,

Berg v. Baldwin, 31-541, 18+821; Boelter
v.

Boelter,

Bryne, 2—89(72); Olson v. Nelson, 3-53
(22); Temple v. Scott, 3—419(306); Ward

v. Huhn, 16—159(142). This view is now
thoroughly discredited.
=1 Gunn v. Barry, 15 Wall. 610; Tillotson
v. Millard, 7—513(419); Dunn v. Stevens,
62-380, 64+924. The case of Grimes v.
Bryne, 2—89(72) is overruled.
23 Orr v. Box, 22-485.

v. Klossner, 74-272, 77+4.

'-’6 Rothschild

cases it was held that exemption laws
should be strictly construed. Grimes v.

18—361(331 ;

Berg v. Baldwin, 31-541, 18+821; Sha e

wald v. Phillips, 72-520, 75+717; Boelter
v. Klossner, 74-272, 77+4; Olin v. Fox,
79-459, 82+858; Grimestad v. Lofgren,
105—286, 117+515. In some of our earlier

29 Howland v. Fuller, 8—50(30).
See
Langevin v. Bloom, 69-22, 71+697.
3° Furman v. Tenny, 28-77, 9+172.
831 Jordan v. Board of Ed., 39-298, 39+
01.
-
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3682. Wages—Under a former statute the exemption was limited to t‘
engaged in manual labor.“2

The present statute was designed to extend

exemption to all who work for wages—to servants, employees, clerks, etc

well as to laboring men.”

The thirty days are to be computed from the

and not from the issuance of the writ from the clerk's office.“
3683. Wages of municipal oﬂicers and cmployecs—' ‘he wages and
aries of municipal otlicers and employees are no longer fully exempt.“'
merly the rule was otherwise.“

3684. Family provisions—This exemption is not in favor of the head c
family, but in favor of the debtor, and is intended to protect the family

must be liberally construed, so as to elfectuate its humane purpose. V
husband and wife are living together, and both have provisions which in
appropriated for the support of the family, the wife is not entitled to tl
emption, nor in a case where the husband alone is supporting the famil

in such case there would be no necessity to appropriate any provisions 4
by her to the support of the family. But in a case where husband and wit‘
living together with their children on her farm and were supporting tlu
ily by their joint labors in cultivating the farm and caring for the hour
and neither had any other farm or grain except such as was raised ther
was held that the wife was entitled to an exemption under this subdivisi<
3685. Wearing apparel and household goods-—'l‘hat an article I
worn does not make it wearing apparel within the meaning of the statute

Words of the statute are to be construed according to the common and ap
usage of the language, namely, as referring to garments or clothing ge
designed for wear of the debtor and his family. A watch is not wear

parel.38 Whether all the property exempt under the tifth subdivision
statute is limited so that its value shall not exceed ﬁve hundred dol
whether it is only that included in the phrase “all other property not
enumerated,” is still an open question.”
exempt.40

A cooking stove and its ﬁxti

3686. Farm stock and implements—Food for stock-—A buggy or
is exempt as coming within the term “wagon.” “

A bicycle is not exei

“wagon.” *2 Whether a horse kept for racing purposes is exempt, is
question.43

Two year old steers are exempt.“

In order to have the b

the exemption of food for stock it is unnecessary that the debtor sho
all of the stock.“ The question how much food is “necessary” is for tl‘
A horse delivered to the keeper of a livery or boarding stable is sub
lien for his keep.“
3687. Seed grain—.-\n owner of a farm may claim the exemptior
grain when renting the farm on shares and furnishing the seed.‘8
grain is exempt is ordinarily a question for the jury.‘9
31‘ Wildner v. Ferguson. 42-112, 43+79-1.
38 Boyle v. Vanderhoof_ 45 31. 47+396.
See Sheehan v. l\'ewpick, 77426. 80+3-56;

Rustad \'. Bishop, R0-497. R3H49.
1" Benn v. (‘-ermania Life Ins. Co., 54

366, 56+l27.
35 R. L. 1003 § 4237; Mitchell v. Miller,
95-62. 10-‘H716.
3" Roeller \'. Ames_ 33432. 22+l77.
37 Boelter \'. Klossner, T+2T2. TT+4.
88 Rothschild v. Boelter, ]R—361(3.‘l1).
39 Fletcher v. Staples. (S2471, 64J~1l5(l.
40 Harlev v. Davis. 16--lRT(441).
41 Allen v. (ioates, 29 -16, 11+]32 (over

ruling Dingman v. Raymond. S
597); Kiiiiball v. Jones, 41-318.

12 Shadewald \'. Phillips, 72-5:
See R. L. 1905 § 4317(1O).
-13 Anderson v. Ego, 44-216, 4%‘
H Berg v. Baldwin. 31-541, 1!‘

4~'- Olin v. Fox, 79459. 82e85.‘
4" Howard v. Ruglantl. 35—3
llnugen v. Youuggren_ 57—17(\_

41' Flint v. Luhrs. 66-57. 68+?)
41‘ .\lattcson \'. .\Iuurn, 8LL34()_
4" Howard v. Ruglnnd.
35~?

llaugcn \'. Younggren_ 57-170.
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3688. Tools and stock in trade—One carrying on the trade of tailor may
be entitled to the exemption of two sewing machines, it kept and personally
used for the purposes of his trade and if reasonably necessary therefor.50 The
ordinary stock in trade of a merchant is not exempt under this subdivision.-"1

The phrase “stock in trade” as here used means the stock of materials belong
ing to the owner of the tools and implements, and which he has provided and

holds for the purpose of enabling him to make their use a beneﬁcial or proﬁtable
one as a means of support. It includes all the materials got and held for that
purpose, in whatever condition or state of preparation for use they may be, so
that they are suitable and adapted to- the end in view, and to the particular
business in which he is engaged, wherein the use of such tools is necessary."2
Unﬁnished burial caskets have been held exempt.“ The stock in trade of a
partnership is not exeinpt."’*

The “tools” of a mechanic or other person, in

order to be exempt, must be held for the purpose of carrying on his trade.55
The exemption of “tools and instruments” may be lost by abandonment of the
trade or profession in which they are used.“
3689. Insurance—"he statute exempting policies of insurance effected by
the insured in favor of another, or made payable to his wife, or for her beneﬁt,
applies only to policies which on their face are so payable."7 A former statute
exempting insurance money was held unconstitutional because it contained no
reasonable limitation on the amount."‘ It was sustained, however, so far as it
cxcmpted insurance money from the creditors of the beneﬁciary, when such

money was designed as a gift to the beneﬁciary.“9
3690. Action for purchase money of exempt property—No property ex
empt by the general statute is exempt from attachment or execution in an
action for the recovery of the purchase money of the same.“°
3691. Claim of damages and judgment for taking exempt property
A claim for damages recoverable by any person by reason of a levy upon or

sale under execution of his exempt personalty, or by reason of the wrongful
taking or detention of such property by any person, and any judgment re
covered for such damages, are exempt.M

3692. Funds of beneﬁcial associations-—The statute exempts “all moneys,
relief, or other beneﬁts payable or to be rendered by any police department
association, ﬁre department association, beneﬁciary association, or fraternal

beneﬁt association to any person entitled to assistanceiherefrom, or to any
certiﬁcate holder thereof or beneﬁciary under any such certiﬁcate.” “2
3693. Partnership property—' ‘he exemption laws are inapplicable to
partnership property.03

3694. Residence—--\n absconding debtor who leaves the state without any
intention of returning and becomes a resident of another state cannot have
-'-"(‘ronfcldt v. Arrol, 50-327, 52+857.

M Grimes v. Bryne, 52-89(72); Hillyer v.
Remore, 42-254, 44+116.
-'-'1 McAbe v. Thompson. 27-134, 6-+479;
Presser v. Hartley, 35-340, 29+156.

53 McAbe v. Thompson, 27-134, 6+479.
M Baker v. Shechan. 29-235, 12+704;
Presser v. Hartley, 35-340, 29+156.
5-'1 Prosser v. Hartley, 33-340, 29+156.
-W Cable v. Hoolihan, 98-143, 107+967.
-51 R. L. 1905 §§ 1691, 1692; Remley v.
Travelers’ Ins. (‘o.. 108-31, 121+230.
5" In re How, 59-415, 61’+456.
-'-" In re How, 61-217, 63+627.

"0 R. L. 1905 § 4317(18); Harlev v,
Davis, 16-487 (441); Rogers v. Brackett,
34-279, 25+601; Langevin v. Bloom, 69

22, 71+679.
61R. L. 1905

§ 4317(18);

Henry v,

Traynor, 42-234, 44+-11; Wylie v. Grundy
sen, 51-360, 53+805. See, prior to statute,

Temple v. Scott, 3—419(306).
62 R. L. 19()5 § 4317(15). See Brown v.
Balfour, 46-68, 48+604; Lake v. Minn. M.

R. Assn., 61-107, 63+263; First Nat. Bank
v. How, 65-187, 67+994.
63 Baker

v.

Shechan,

29-235,

12+704;

Prosser v. Hartley, 35-340, 29+156; Se
curity Bank v. Beede, 37-527, 35+-435.
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the beneﬁt of our exemption laws in respect to personalty left behind
subsequently seized and sold on execution.“ A person in the act of moi
out of the state, to acquire a domieil elsewhere, has been held entitled to

beneﬁt of our exemption laws.“
3695. Claiming exemption—Levy on excess—The mode of levying
property in excess of exemption is regulated by statute.“ Where all
property which a debtor has, of a kind which is exempted with a limit 1
quantity or amount, and not with a limit as to value, does not exceed
quantity or amount which the statute exempts, there is no occasion to]
debtor to choose or select the same as exempt. In such case the st:
operates to choose and select for him.“1

Where the statute exempts a SPQ1

amount of a designated class or species of property, the sheriﬁ may levy
the whole property of that class or species and he cannot be sued in rep
before an appraisement, a selection by the owner anda demand to
articles so selected. No time is speciﬁed within which the inventory
appraisal are to be made, but the ofﬁcer has undoubtedly a reasonable
within which to discharge the duty; and until this is done, the defendar
no right to make his selection."8 A mere failure to claim a right of exert
at the time of a levy will not preclude a party from asserting the right
wards and before the sale, if no one is prejudiced thereby.“° The owne
horse levied upon may avail himself of the right to select that hon

exemption, without bringing his other horses from another county, s
the oﬁicer may levy on them.’0
3696. Pleading-—Cases are cited below involving questions of pleadir
3697. Burden of proof—The burden generally rests on the debtor to
that roperty levied upon is exempt.72
36 8. Law and fact—-The construction of exemption laws is for the (2
Where the levy is on food for stock, provisions for a family or seed gr:
question of what and how much is “necessary” is for the jury." An
erally the question of exemption is for the jury under proper instructio
EXHAUSTING SECURITY—See Action, 92.
EXHIBITING BODY—See Evidence, 3257.

EXI-IIBITS—Sce _Indictment, 4400; Pleading, 7526.
EXPENSES OF ACTION—See Costs: Damages. 2523.
EXPERIMENTS—See Evidence, 3246, 3261; Trial, 9722.
EXPERTS— See Evidence, 3323; Witnesses, 10303, 10361.
M Orr v. Box, 22-485; Grimestad v. Lofgren, 105-286, 117+515.
‘"1 Grimestad v. Lofgren, 105-286, 117+
515.
W R. L. 1905 § 4318.

donment of trade).

(17 Howard v. Rugland, 35-388, 29+63.
‘$8 r[‘ullis v. Orthwein, 5-377(305).

‘'9 McAbe v. Thompson, 27-134, 6+479.
10 Anderson v. Ege, 44-216, 46+362.
'11 Keegan

Haugcn v. Younggren, 57-170, 51

7-'1 Cronfeldt v. Arrol, 50-327. 5

answer

and

24-1

1'3 Wilclner v. Ferguson, 42 -112
74 Howard v. Rugland. 35-389

(whether

by

Peterson,

72 Fletcher v. Staples, 62-471,
See § 3695.

harvester is a “farming utensil” to he
raised

v.

Murphy v. Sherman, 25-196 (nee
pleading a waiver); Cable v. 1
98-143, ]07+967 (unnecessary 1
facts showing loss of exemption

not

demurrer);

EXPLOSIVES
3699. Explosions—Liabi1ity for negligence-—A person in the possession
or control of a dangerous explosive, or using it for any purpose, is bound to
exercise reasonable care to prevent injuries to others from explosions. Reason
able care, as regards dangerous explosives, calls for a very high degree of care
a care commensurate with the danger involved. Every reasonable precaution
must be taken against accident.“‘ The degree of care required for the pro
tection of young children is greater than in the case of adults." To what
extent the doctrine of res ipsa loquitur applies is unsettled in this state."
3700. Blasting-Liability for trespass—One may be liable for injuries
resulting from blasting, on the ground of trespass, irrespective of negligence."
EX POST FACTO LAWS—See Constitutional Law, 1648.

EXPRESSIO EORUM QUAE TACITE INSUNT NIHIL OPE
RATUR—See Statutes, 8981.

EXPRESSIO UNIUS EST EXCLUSIO ALTERIUS—See Contracts,
1838; Counties, 2281: Statutes, 5548.

EXPRESSUM FACIT CESSARE TACITUM—See Statutes, 8982.
EXTENSION OF TIME--See Service of Notices and Papers, 8732.

EXTORTION
3701. What constitutes-—Payment of money to another, induced by fear
of exposure by such person of a compromising situation with a woman, con
stitutes extortion within the meaning of R. L. 1905 § 5096, and it is un
necessary to prove intent as an independent fact. The essential facts con
stituting extortion being established, intent is presumed. A brought about
a series of events which resulted in placing B in a compromising situation,
and which induced him to pay money to A as the result of fear, to avoid
exposure. It is immaterial that A may have originally intended merely to
secure evidence against B to be used in a divorce suit.

Having created the

situation, he could not accept hush money, paid under the stress of fear, and
claim immunity simply because no express threat was made.80
3702. Indictment—An indictment under Pub. St. (1849-1858), c. 89 § 37,
has been held insufficient for failure to allege that the threats were made
“with intent to compel,” and that the party sought to be compelled to convey
property had an interest therein.81 An indictment against a probate judge
for extorting fees has been held insufficient for failure to allege in what
official capacity he exacted the fees; what fees if any, were due; what amount
was collected; and the place where the offence was committed."
EXTRA COMPENSATION-—See Contracts, 1766.
T6 Mattson v. Minn. etc. Ry., 95-477, 104+

78 See Gould v. Winona G. Co., 100-258,

443; Wiita v. Interstate I. Co., 103-303,
309, 115+169; Anderson v. Smith, 104-40,
115-I-743; Froeberg v. Smith, 106-72, 118+

266, 111+254.
19 See Gould v. Winona G. Co., 100-258,
265, 111+254; 54 Am. L. Rev. 677; 13

57. See Clarkin v. Biwabik B. Co., 65483, 67+1020; Anderson v. Settergren,
100-294, 111+279.
1" Mattson v. Minn. etc. Ry., 95-477, 104+

Harv. L. Rev. 600.
9° State v. Coleman, 99-487, 110+5.
Note, 116 Am. St. Rep. 441.
81 State v. Ullman, 5—13(1).

443.

82 State v.' Brown, 12-490(393).

See

EXTRADITION
3703. Duty and discretion of governor—Wlu:n a case is presented whi
is clearly one contemplated by the federal constitution the governor l
no discretion but it is his imperative duty to issue the warrant. This du
however, is one of imperfect obligation, for, if the governor refuses to perfo:
it, there is no power, state or federal, to compel him to do so.

In determini

whether a case is one contemplated by the constitution the governor n
exercise a discretion, and if he is satisﬁed that the demand is made for so

ulterior and improper purpose—as, for example, the collection of a priv
debt—he may refuse to issue a warrant." The governor acts in an execut
rather than a judicial capacity.“
3704. Jurisdictional prerequisites—To justify the issuance of a warr
three things are necessary: ﬁrst, there must be a demand from the gover
of the state where the crime was committed for the surrender of the fugi
who has ﬂed from its jurisdiction; second, the requisition must be ace
panied by a copy of an indictment or aﬁidavit charging the fugitive \
the commission of the offence speciﬁed ; third, such copy 1nust be 8lltl1(-)I1tlCl
by the certiﬁcate of the governor making the requisition.“
3705. Who is a fugitive from justice—To be a fugitive from justic
the sense of the act of Congress regulating the subject of extradition,
unnecessary that the party charged should have left the state in which
crime is alleged to have been committed, for the purpose of avoidir

prosecution anticipated or begun, but simply that, having within a
committed a crime against its laws, when he is sought to be subjecte

its criminal process to answer for his offence, he has left its jurisdiction,
is found within the territory of another state. The important fact is
his purpose in leaving, but that he has left, and hence is beyond the 1
of the process of the state in which the crime was committed. The
that he is not within the state to answer the charge when required, I61
him, in legal intendment, a fugitive from justice, regardless of his pu
in leaving.“ One who leaves a jurisdiction after having committed an 2
furtherance of a crime subsequently consummated is a fugitive from just
3706. The crime charged—"he indictment or aﬁidavit on which re
tion is 1uade must state facts which constitute a criminal offence i1
state from which the requisition comes." It is immaterial whether
facts constitute a criminal offence in this state.88

\\"hile extradition

be allowed for a misdemeanor "“ it will not he allowed for petty offences
3707. Proof that person demanded is a fugitive——'l‘he governor nu
furnished with proof that the person demanded is a fugitive from ji
but the law does not prescribe the nature of the evidence to be furu
When the governor issues a warrant it is presumed that it was grant
competent proof that the prisoner was a fugitive from justice, charge(
a crime, at a time when he was within the state from which he ll‘<I(
The question whether a person is a fugitive involves the question w
he was in the demanding state at the time the crime was commit‘
prerequisite to the grantinj-_r of requisition.91
‘3 State V. T0010, tit) 10-}, T2 ‘~33.
'14 State v. Goss, 664291, 6S+1089.
“~’- State v. Riclmnlson, 3-i—115, 24+33l;

State v. O’(‘onnor. 38-243, 36-H62.

See

Note. 112 Am. St. Rep. 103.

"6 State v. Richter, 37 -436, 3-‘W9; .-\pplc.."flhl \‘. )Iass.. ‘J03 l'. S. 37.

"1 State \'. (tc1'ln*r_ ]2ti*4S‘l.
87 State v. ()’(‘unnor, 3S*243, 36+-1
‘“ State v. Goss. 613-291, 68+lOS9.

W Ex parte v. Reggie, 114- U. S. 61'" See Ops.

.'\tt_v. Gen].

1904,

I

I906. Nos. 39. 132 und p. 15.
-"1 State v. Justus. Q-1-2237.

FiT+TT
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3708. Sufficiency of requisition papers—1t is the duty of the governor
to disregard merely formal defects in the papers."2 The requirement that
the papers include a copy of the indictment or affidavit properly authenticated
is imperative.93 The indictment or affidavit is sufﬁcient if it substantially
charges the commission of a crime against the state from whose justice the
accused is alleged to have ﬂed. With its sufficiency as a pleading in other
respects the courts of this state have no concern. It is immaterial that it
is not as deﬁnite and certain as the rules of criminal pleading of this state
require in charging the same offence.“ If the requisition certiﬁes that all
papers returned are true and correct copies, and one of them contains a
criminal accusation, indorsed as “an indictment,” signed by a foreman as
“a true bill,” such authentication is sufficient under the act of Congress.“

It will be implied from the executive’ authentication that the oﬂicer eer
. tifying to the jurat of the affidavit was such magistrate as he is therein

represented to be."6 A requisition signed by an “acting governor” has been
held sufficient.’T An affidavit or veriﬁed complaint has been held sufficient
against the objections that it did not state a venue and was entitled in
a cause not pending. An authentication has been held sufﬁeient against
the objection that it did not cover all the papers.”

3709. Sufficiency of warrant—1t need not set forth the facts upon which
it is issued with the certainty required in criminal pleadings. It is suﬁicient
if it appears therein that the prisoner is denianded as a fugitive under the
federal constitution and the act of Congress.°" Neither the federal or state
statute prescribes the form of warrant to be used. It should show on its
face that the oﬁieer to whom it is directed is thereby authorized to arrest the
fugitive therein named and deliver him to the agent of the demanding state.
This may be shown by a recital in the warrant of the ultimate facts, omitting
details, which authorize such arrest and delivery.1 It is probably suﬁicient if
the warrant recites generally that the governor is satisﬁed that the demand
is conformable to law and ought to be complied with, but if the warrant
attempts to set out all the jurisdictional facts they must be fully set out.’
It is unnecessary that copies of the indictment, affidavit, or other records.

be annexed to the warrant.8 A warrant has been held sufficient which recited
that the person demanded was charged upon “complaint” with the crime of
forgery, instead of by “affidavit.” ‘

3710. Revocation of warrant—',l‘he governor may revoke his warrant at
any time before the fugitive is taken out of the state, if he is satisﬁed that

it was improperly iss11ed."
3711. Exemption from civil process-—One who by interstate rendition
proceedings is brought to this state from another state or territory, as a
fugitive from justice, is not exempt from civil prosecution while detained
here under such proceedings."
3712. Trial for other oFfence—.\ person extradited for one offence may
be tried for another, and without being given an opportunity to leave the
12 Harv. L. Rev. 532; 13 Id. 141; 17 Id.
427; Munsey \'. Clough, 196 U. S. 364.

"'1 State v. Goss. 66-291, 68+1089.

See

98 State v. Bates, 101-303, 1l2+260.
W State v. Justus, 84-237, 87+770.

1State v. Bates. 101-303, 112+260.

State v. Curtiss, 126+719.
"3 State v. Richardson, 34-115, 24+354;
State v. Justus. 84-237, 87+7TO.
"4 State v. O'Connor. 38-243, 36+462;

'-’State
3State
State v.
4State

State v. (loss, 66-291, 6S+]0S9.
95 State v. Justusy 84-237. 87+770.

State v. Richardson, 34-115, 24+354; State
v. Curtiss, 126+719.

W State v. Richardson, 34-115, 24+354;
State v. Bates, 101—303, 112+260.
97 State v. Justus, 8¥237, 87+770.

v. Richardson, 3-1>-115, 24+354.
v. Richardson, 34-115, 24+354;
Bates, 101-303. 112+260.
V. Bates, 101-303. 1l2+260. See

5State v. Toole, 69-104, 72+53.
0 Reid v. Ham, 54-305. 56+35.
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state.’

A different rule generally applies to extradition from a foreig

country under treaty.”

3713. Review by courts-Habeas corpus-—Courts will presume that ti
governor has done his duty and issued a warrant upon proper proof.“ If
court has before it the papers on which the warrant was issued it will (1
termine their suﬁiciency. In passing on the sutticiency of an indictment
atlidavit a court will only determine whether it states substantially a cri1
under the laws of the demanding state and will not determine its suﬁicien
as a criminal pleading in other respects.‘° If it appears that the warn
has been revoked, the prisoner must be discharged and the court cannot
quire into the grounds for the revocation.11 Under Laws 1895 c. 327, a co
will not inquire whether the prisoner has been previously unlawfully
rested or was in unlawful custody at the time the warrant was served u]
him.12 In the absence of any claim by the relator, either in his petition
the writ, or in his traverse of the return thereto, that he is not the per

named in the warrant, the presumption arising from the identity of
name of the relator with the name in the warrant and requisition paper
sufficient prima facie evidence of his identity." Where an executive i
rant for the surrender of a fugitive from justice is called in question I

habeas corpus, the existence of the jurisdictional facts required by the
of Congress, in pursuance of which such warrant is issued, must appear 1

the return to the writ, either by the recitals in the warrant, or by
records upon which the same is issued.“
EXTRA WORK—See Contracts, 1859; Work and Labor, 10370.
FACT—See note 15.

FACTORS
Cross-References
See Brokers; Warehousemen.

3714. Deﬁnition-—A factor is an agent intrusted with the possess
goods for sale; a commission merchant.10

3715. Powers—A factor may in his own name sell the property con
to him, or insure it for its full value." He has no implied autho:
pledge the goods for his own benefit.‘8
3716. Duty ‘to exercise care and diligence-—A factor is bound
ercise ordinary or reasonable care. skill, and diligence in his emplc
that is, the degree of care. skill, and diligence commonly exercised by
in the same line of business.” He undertakes for that degree wl
ordinarily discreet, prudent. and diligent man would exercise in l
TLascelles v. Georgia, 148 1',

S.

537;

Reid v. Ham, 54 305, .)6*35.
9U. S. v. Rauscher. 119 U. S. 407; Johnson v. Browne, 205 U. S. 309.
"State v. Justus, 84‘237, 87+770; State

v. Curtiss, 126+719.
1° State

v.

O’C0nnor,

State
State
State
State

v.
v.
v.
v.

1"- (‘cntury Diet.
17 Johnson v. Martin,

87-370.

Baxter v. Sherman, 73~43-1, 76+2
1“ Baxter \'. Sherman. 73-434,

Tnttle v. Howe, 14-145(113, 11
39-243.

36462;

State v. Goss. 66-291, 68+]O89.
11
1'1
13
14

835 (silence is as much a fact :1:

Toole. 69404, 72+:'33.
Justus, 84-237. 97+7T0.
Bates, 101-303, 112+‘.IGII.
Richardson, 34-115, 2_t#3.')-1.

15 Cotton v. Willmar, 99-366_ 369. 109;

chants’ Ins. Co. v. Prince, 50~5')1

W Lake (‘ity F. M. Co. v. 1\‘[c
301,
540;
690;
See,

204233; Roberts v. Cobb, 71
Selscr v. Mpls. C. S. Co., 7'
State v. Edwards, 94-223
as to duty to insure, “A

Evans, 3089, 14%271.
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business under the circumstances. If he exercises less than that degree of
skill and knowledge, and loss ensues, he is liable therefor.2°
3717. Sale by factor to himself—A sale by a factor to himself of the
goods consigned to him is voidable at the election of the eonsignor. A con
signor is not estopped from repudiating a purchase of grain by his consignee.
unless he acquiesces therein and ratiﬁes the same after being fully informed
of the transaction, including a subsequent sale at a profit.21
3718. Sale to pay advances—Where a factor has made large advances
to his principal upon the property consigned for sale, and the property be
comes doubtful security for his reimbursement, and the principal refuses or
neglects to comply with his reasonable demands to repay or secure him for

such advances, the factor may, after reasonable notice to his principal, in good
faith, and with reasonable discretion, sell the property, though directed by

the principal to hold it longer.‘2
3719. Liability for difference in grades of grain—A factor is not
responsible to his principal by reason of the established grades of grain being
different in the market where he is to sell from the grades at other
places.“

3720. Storage of wheat in mass—A factor, to whom wheat is consigned
for storage in an elevator and for sale, may, in the absence of particular
instructions, store it in a mass with other wheat of the same grade and
quality.“
3721. Reimbursement of factor-A factor is entitled to reimbursement
from his principal for proper expenditures in connection with his employ
ment.’5
'
3722. Liability to purchasers—Where a factor sells goods in his own
name he is liable to the purchaser if the title fails.26
3723. Refusal to disclose purchaser—A factor may be liable to his prin
cipal for refusal to disclose the name of the purchaser of goods.”

3724. Return of goods not sold-—Contracts are sometimes made for a
return of the property to the consignor if not sold within a speciﬁed time.’8
3725. Criminal liability—Failure to report-—The statute makes it a
criminal offence for a factor to whom grain is consigned for sale on com
mission not to report to the consignor within twenty-four hours of a sale.”
3726. Conversion—Any unauthorized exercise of dominion by the factor
over the property consigned renders him liable as for conversion.80 In an
action for conversion, brought against a factor by the true owner of personalty
which has come to the possession of'the former by the criminal act of another,
has been sold by him, and the proceeds received and paid over to the criminal.
less expenses and commission, it is no defence that the factor acted throughout

the entire transaction in good faith, without negligence, and inthe sup
position that the criminal was the real owner of the property.81
3727. Lien—Special property-—No express agreement is necessary to give
a factor or commission merchant a lien upon the goods in his hands for
'-'° Roberts v. Cobb, 76-420. 79+540.
91 State v. Edwards, 94-225. 102+697.
22 Davis v. Kobe, 36-214, 30+662.
'-'3 Id.
24 Id.
25 See Earl v. Thurston, 60-351. 62+439.

26 Johnson v. Martin, 87-370. 92+221.
2" Mobile P. & T. Co. v. Potter, 78-487.
8 1+392.
28 Main v. Oien, 47-89. 49+-523.

‘-‘B R. L. 1905 §§ 2117, 2120; Laws 1905
c. 126; State v. Edwards, 94-225, 102+697
(what constitutes offence-—purchase by
faetor—intent immaterial).
80 Coleman v. Pearce, 26-123, 1+846 (re
fusal to sell or account for wheat con

signed); Dolliff v. Robbins, 83-498, 86+
772 (sale of wheat and m-lsapplication of
proceeds).
31 Johnson v. Martin, 87—370,.92+221.
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advances and expenditures made by him in the business of his agency,
connected with the goods consigned to him.

The lien arises from an agn

ment which the law implies. llence, though the contract between him a
his principal is in writing, and contains no express agreement to that cite
he is, nevertheless, entitled to a lien, provided the written contract conta

no special agreement inconsistent with the existence of such lien.‘2
virtue of his lien a factor has a special property in the goods consigned 2
may maintain replevin for them.”
FAILURE-—See note 34.
FAIR TRIAL-—See Criminal Law, 2473.
FALSA DEMONSTRATIO NON NOCET-See Boundaries, 1C
Chattel Mortgages. 1432.
FALSE CLAIMS—See False Pretences, 3735.

FALSE IMPRISONMENT
Cross-References
M Limitation of Actions, 5655.

3728. What constitutes-—The most common form of false imprison
is an illegal arrest and imprisonment in jail.“ Even though an arre
lawful, a detention of the prisoner for an unreasonable time without tt
him before a committing magistrate will constitute a false imprisonm<
One' who merely makes complaint before a committing magistrate of
commission of a public offence is not liable for false imprisonment, tl
the person charged is illegally arrested and imprisoned in conseque
Merely taking charge of the person of a ward by his guardian is not a
imprisonment." If a private person making an arrest unreasonably <
in turning the prisoner over to an otiicer or in bringing him bef
magistrate, he is guilty of false imprisonment."
3729. Motive and malice-The fact that the defendant supposed tl
was acting legally in making an arrest is immaterial. except in rnitigat
damages. If malice is essential it is only such as the law infers fro
wilful doing of an injurious act without lawful excuse.‘°

3730. Probable cause—T’robablc cause for believing the person dc
guilty is not involved in an action for false imprisonment.“ except
termining the legality of an arrest and imprisonment without a warran
3731. Pleading—A complaint alleging that at a speciﬁed time an(
the defendant imprisoned the plaintiff without probable cause. has her
suilicient. ‘3
-12 Haeblcr v. Lnttgcn. 61--315, 63+72l'l.
See Deeriug v. Hamilton. R0-162, 83+-44;
Peterson v. Hall. 61-268. 63+7.‘l3.
33 Johnson v. .\lartin, 87-370. 92+22l.

See Grinnell \'. lllinois C. Ry.. 109-513,
1244-377.
~14 State v. Butler, 81-103. 106. 82lt483.
-15 Judson
v.
Reardon.
16-431887);
Nixon v. Reeves, 65-159, 6T+989; Rauma
v. Lamont, 82-477. Fl5+2.‘Hi; Roliie v.

Canadian N. Ry.. 101-534. l1l+1l3-l.

Rec

("ollins v. Brackctt. 34 339, 25+T0.Q (suiti
cicncy of \\'.'1rrant of connnitmcnt as justi
ﬁcation for arrest); llawkins \-. Manston,

57-323. 59¢309 (evidence insufﬁ1
justify verdict).
36 Cochran v. Tohcr. l-1»-3S5(293
son v. Reardon, ]t'r—431(3.Q7).

RT Gifford v.

Wiggins.

50-401.

Sce Hawkins v. Manston. 57-323.
38 Townsend V. Kendal]. 4—412(3
3" Judson v. Reardon. 1?--131(3S

mid.
41Rohie v. Canadian N. Ry..
lll+l134.
See Nixon v. RCP\‘(‘S
67+989.
*2 See (1‘ochran v. Tohcr. ‘I4 -385
43 Nixon v. Reeves. 65-159. 67+‘
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3732. Evidence—Admissibility—The plaintiff cannot introduce evidence
of his good character unless it is assailed. “

The record of a conviction for

the oﬁ'e11ce for which the arrest was made has been held inadmissible.“
3733. Damages-—Exemplary damages are recoverable as in other actions
ex delicto.“ The fact that the defendant thought that he was acting legally
is admissible in mitigation of damages." Cases are cited below involving the
excessiveness of damages awarded.“

FALSE. PRETENCES
Cross-References

See Larceny, 5486.

3734. What constitutes—Where the false token is a written instrument.
it need not be such as, if genuine, would be of legal validity." An indictment
will lie for obtaining a deed on the false representation that the land is un
incumbered. An indictment will not lie on a mere false warranty, or on
representations to be implied from mere promises or contract obligations.
But, though there is a warranty or contract on the part of the accused, if
there is also false representations of fact, an indictment will lie, provided
the representation, and not the warranty or contract, induced the act of

the other party."0 Under the Penal Code there is no such offence as obtain
ing money or property by false pretences, eo nomine. It is treated as a
form of larceny.51 The statute is not aimed at false pretences that can do
no harm, and, where the signature to an instrument is obtained by false
pretences, the case comes within the statute only if the instrument, or the

atﬁxing of the signature, may possibly prejudice the party who is thus in
duced to atﬁx it.‘52 The false representation need not be oral where the
crime is committed by false writings. The conduct and acts of the party
may be sufficient without any verbal assertion.

Offering the paper for sale

or as security‘ for a loan of money, may, of itself amount to a false rep
resentation. It is unnecessary that the false pretence or representation
should be one which is calculated to deceive men of ordinary intelligence or
business prudence; it is sufficient that it is calculated to deceive the weak
and ignorant.“ A criminal false pretence may be accomplished wholly by
means of writings in connection with such conduct by the person making use
of the same as to reasonably induce conﬁdence in their genuineness, though
in fact false and ﬁctitious; and it is not essential that a strict legal liability is
Townsend v. Kendall, 4-412(3l5); Quinn
v. Shortall, 29-106, 12+153.
44 Cochran v. Toher, 14—385(293).

H‘iWahl v. Walton, 30 -506, ]6+397.
-M Woodward

v.

Glidden,

33-108,

(ig

nominious an-est—detention in jail for two
hour-s—verdict for $800 sustained); Wood

ward v. Gliddeny 33-108, 22+]27 (impris
onment

in

city

lockun

for about

one-half hours—verdicts for $450 and $350

against different defendants sustained);
22+

127; Rauma v. Lamont, 82-477, 85+236.
4'' Judson v. Reardon, ]6—431(387).
48Judson v. Reardon, 16—431(387)

sary force—pointing revolver at prisoner
—confinement in ﬁlthy lockup for two and

three

hours—verdict for $2.917 held excessive);
Rauma v. Lamont, 82-477, 85+236 (abu
sive language in making arrest—unneces

Robie v. Canadian N. Ry., 101-534. 111L

1134 (locked up in cell for a. night—ver
diet for $500 sustained).
'9 State v. Henn, 39-464, 40+564; State
V. Southall, 77-296, 79+1007.
5° State v. Butler. 47-483. 50+532.
M R. L. 1905 § 5078; State v. Henn. 39
464, 40+564. .
_

-"2 State v. Butler, 47-483, 50+-532.
53 State v. Southall, 77-296. 79+1007.
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indicated thereby, if the reasonable tendency is to impose on the person d<
fraudecl.“ An intent to defraud is the gist of the offence. Hence a perso
is not guilty of an offence in obtaining money by a worthless check it i
had good reason to believe and did believe that the check would be paid ‘
the ordinary course of business.“
3735. Presenting false claim to public oFﬁcer—The presentation of frau
ulent claims to public officers is made a criminal offence by statute.“
3736. Indictment—The common form of indictment for larceny is i
sulﬁcient under the Penal Code.57 An indictment for obtaining a part
signature to a deed by false representations that the land was unineumber

has been held sufficient.“8 Where a promise is connected with false pretent
and co-operates with them to influence the party deceived thereby, the prorr
may be alleged and shown as a part of the charge, if the pretence of r
or existing facts is sufficient.59 It is unnecessary to use the exact W0]
“with intent to defraud.” Equivalent language will sufﬁce. An allegat
that the accused unlawfully, knowingly, etc., and with intent to deprive

true owner of his property by means, color, and aid of certain false writi
and representations, then and there known to the accused to be false, amoi
to an allegation of an intent to defraud.“0 An indictment charging
accused with having obtained money from a railway company by fa'
representing that he had been injured,while in the company’s employ,
been held suﬁicient against the objection that the names of the nat
persons to whom the representations were made were not given and
the truth of the statements alleged to have been made to the company
not directly denied."1 An indictment for obtaining bank deposits has
held insufﬁcient because the fraudulent representations were alleged :
mentatively and not directly and positively.62 The property obtained
be deﬁnitely described.“3
3737. Variance—A variance as to the person defrauded is not fatal.“
3738. Evidence-—Admissibility—Cases are cited below involving
admissibility of evidence.“
3739. Evidence—Sufﬁciency—Cases are cited below holding ev
sufﬁcient “" or insuﬁicient ‘" to warrant a conviction.
'
.

SWINDLING

3740. What constitutes-—-The object of the statute was to codit

expand the common law on the subject of cheats.

'1‘o constitute a (:0

law cheat, the money or property must have been obtained by me

so1ne false token, symbol, or device, as distinguished from more word:
ever false and fraudulent.

And under the statute to constitute the (:1

54 State v. Bourne, 86-432. 90+-1108.
55 State v. Johnson, 77-267, 79+968.
M R. L. 1905 § 5182; State v. Peebles,
93-311, 101+306 (facts held to constitute
oﬂ’ence——conviction sustained).
57 State v. Ilenn, 39-464. 40+564.
58 State v. Butler, 47-483. 50+532.
59 State v. Thaden, 43-325. 45-614.

60 State v. Southall, 77-296, 794-1007.
01 State v. Hulder, 78-524, 81+532.
62 State v. Clements. 82-448, 85+234.
63 See State v. O'Connor, 38-243, 36+
462.

N State v. Bourne, 86-432, 90%-11
"5 State v. Sonthall.
77-296,
(crime committed by means of tin
—evidence that accused
had
1:
other similar time checks held a
to prove knowledge and criminal
State v. Hulder, 78-524, 81+532 1
consistent with truthfulness of re

tions of accused held admissible)
W State v. Henn. 39—464, 40+5t
v. Hulrler, T8-524,
S1+532;
Bourne, 86-432, 90+1l()8.
67 State v. Johnson, 77-267, 794
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swindling the property must have been obtained by some false token or
device other than mere words.“ But the use of a mechanical contrivance is
unnecessary. The statute covers swindling by means of sleight of hand and
tricks, as, for example, the “short-change trick.” The fact that the evidence
would justify a conviction for larceny does not render the case any the less
swindling.69 A false personation—that is, a man’s calling himself by a
false name—was not, at common law, and probably is not under the statute,

a false token or device.

But wearing and exhibiting a police star as a

means of passing one’s self as a police otﬁcer is such a token or device."0

A device is “that which is devised or formed by design; a contrivance; a
project; a scheme,—often a scheme to deceive; a strategem; an artiﬁce.”

A trick is “a sly, dexterous, ingenious procedure ﬁtted to puzzle or amuse.”
The statute was intended to reach cheats and swindlers of all kinds and
is to be construed broadly.’1 The swindling may be done by the use of
other than ordinary playing cards.72
3741. Indictment—An indictment in the language of the statute, alleging
the different statutory means conjunctively and stating that a more particular
description of the means was to the grand jury unknown, has been held
suﬁicient."
3742. Evidence—Admissibility—Cases are cited below involving the ad
missibility of evidence.“
3743. Evidence—Sufﬁciency--Evidence held sufficient to warrant a con
viction."
FALSUS IN UNO FALSUS IN OMNIBUS—See Witnesses, 10345.
FAMILY—See note 76.
’
FARM—Sce note 77.
FARM CONTRACTS—See Landlord and Tenant, 5484.
FARM CROSSINGS—Scc Railroads, 8150.
FAULT—See note 78.

FEDERAL COURTS
Cross-References

See Abatement and Revival, 8; Admiralty; Corporations, 2187, 2190; Injunction, 4488;
Judgments, 5141, 5145; Replevin, 8405.

3744. Jurisdiction—A circuit court sitting in this state has jurisdiction of
an action by a corporation of another state against a citizen of this state."

The jurisdiction of a federal court may be concurrent with that of a state
court. Actions involving the same question may be pending in the federal
v. Smith, 82-342, 85+12; State v. Evans,

68 State v. Wilson, 72-522, 75+715.

69 State v. Smith, 82-342, 85+12.
70 State v. Wilson, 72-522, 75+715.

88-262, 92+976;

71 State v. Smith, 82-342, 85l>12.

"*2 State v. Gray, 29-142, 12+455.
7-‘ State v. Gray, 29-142, 12+455; State
v. Evans, 88-262, 92+976.

14 State v. Wilson, 72-522, 75+715 (other
similar

swindles

admissible

to

prove

a

criminal intent—circumstantial evidence);
State v. Evans, 88-262, 92+-976 (statements
of a fellow conspirator—circumstantial
evidence).

75 State v. Gray, 29-142, 12+455; State

State v. Crawford, 95

467, 104+295.
70 State v. Hays, 105-399, 117+615.
'11 Worley v. Naylor, 6—192(123, 128).
‘"1 Fay v. Davidson, 13—523(491, 503).
T9 Ames v. Slater, 27-70, 74, 6+418. See

Miller v. Natwick, 125+1022 (action by re
ceiver of federal circuit court to recover
possession

of property which the court,

through its receivers, held and was admin
istering—circuit court held to have juris
diction without reference to amount in
controversy).
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and state courts at the same time."" While the federal courts are in am
respects of limited jurisdiction, they possess the same general authority
courts of record at common law. and their judgments and proceedings a
protected by the same presumptions and freedom from collateral attack.81
3745. Domestic courts—Federal courts are regarded as domestic cou
of the state in which they sit.”-'
3746. Conflict with state cour-ts—Property in custodia legis—'l
federal and state courts defer to one another in respect to property in ‘
custody of either. The court ﬁrst acquiring the custody of property
allowed to retain exclusive control.“3 lteplevin will not lie in a state co
against an oﬂiccr of a federal court for property in his possession as s1

oﬂicer.“ But an action for trespass or conversion will lie in a state cc
against an oﬁicer of a federal court for a wrongful seizure of property.85
3747. Decisions conclusive on state courts—' ‘he construction of fed
statutes by the federal courts is conclusive on the state courts." The jr
ments of federal courts cannot be re\'ie\\'ed in state courts." While a s
court is bound by the decisions of the United States Supreme Court a
the powers of national banks, the application of such decisions to a 2
bank, in a case brought in the state courts, is to be determined by s

decisions."S
3748. Following decisions of state courts—Upon questions of ger
commercial law the federal courts exercise an independent judgment am

not feel bound to follow the decisions of the supreme court of the stat
which they sit.”
3749. Appeal to circuit court of appeals-—Bond--The parties tr
appeal bond, on appeal from ‘a circuit court to a circuit court of ap}
are liable jointly and severally under our statute. A complaint on su
bond has been sustained."°
3750. Writ of error from federal supreme court—Stay——A stay of
ceedings in our supreme court for a reasonable time will ordinarily be gn
as a matter of course to afford counsel an opportunity to sue out a \v:
error from the federal supreme court."1
3751. Foreclosure of mortgages—Deﬁciency judgment—In an 1
for the foreclosure of a mortgage Federal courts are authorized to aw

personal deﬁciency judgnient."2
3752. Clerk of circuit court—.\ clerk of the circuit court has beer
liable for negligence in giving information from the records of his ofﬁr
FEES-See Implied or Quasi Contracts, 4306; Sheriffs and (‘onst

and other speciﬁc heads.
"0 Patterson \'. Barber, 9439, 43, 101+
1064.
M Hollister V. I’. S. etc. Co.. 84*?-')l. 87+
776.
‘12'I‘urrell v. Warren. 2549; Sinum v.
Mann, 33-412. 2Il+856; In re Kittson. -l-')~
I97. 48+-H9.

>‘~'*Mol1ison \'. Eaton. 16 426(383); (Ten
tral T. ('0. \'. Moran, 56-158. 57+-lTl; Ir
win \'. McKeelmie, 58—145. 147. 594187.
"\‘Le\\'is v. Buck. 7»1tl4(Tl); (':1ldwell
v. Arnold. $4*26-")(231. 234); Druhe \'.
Fisel1l)ein_ 10] 81, 1114150.

*'*='- Buck v. (‘olbath. 7—3l0(23§); Marsh
\'.
Armstrong. 20-.“ (66);
Denny. 33-.‘73(), 241-193.

Bennett

v.

“'1 French v. Smith, 81-341. 346, 8

5-‘ Plainview v. Winona etc. Ry.,
32+745.
88 Hunt v. Hauser. 90-282. 96+R-'3.
8-‘) Nat. Bank of Com. v. Chi. etc. “
22-1, 235. 461342;

54-323, 329, 56+38.
139.

Rosemoml

v.

1

See 23 IIarv_

MHollister v. U. S. etc. Co., 84-1

776.
ﬁ1See Todd \'. Bettingen,

98*l‘

107+10-t9.
Bradley \'.
Garnelle
(260) is contrary to the present

W Grant v. Winona etc. Ry., S5-—
60.
“SS1-lover \'. .Qheardo\rn. 73-393,

FENCES
FEE SIMPLE—See Estates, 3157.

FELLOW SERVANTS—See Master and Servant.
FELONIOUS-_-See Criminal Law, 2406.

FENCES
Cross-References
See Railroads, 8130; Torts, 9636.

3753. No duty to fence at common law—At common law a landowner
is not bound to fence his land against the cattle or other animals of another.

Each owner is required to keep his stock on his own land. Such is the law
of this state, except as modiﬁed by statute.“
3754. Sufﬁciency—'l‘he statute deﬁnes what shall constitute a legal and
sufficient fence.“
3755. Partition fences—Statute—The subject of partition fences is reg
ulated by statute.M When uninclosed lands are afterwards inclosed, the owner
or occupant thereof is required to pay one-half of the value of each partition
fence extending upon the line between his land and the inclosure of any
other owner or occupant.91 As respects the location of a partition fence it is
enough that it is on the line which the parties agree upon as the true dividing

line between their lands, and is the place where the fence should be built.“
In proceedings under R. L. 1905 §§ 2753, 2754, a party erecting the portion

of a partition fence assigned to another is entitled to recover double the
ascertained value of the fence erected, but not double the fees of the super- .
visors. The exhibition to the delinquent of the supervisors’ certiﬁcate of
ascertained value, accompanied by a request of payment of such value, is
a sufficient demand.

In the absence of fraud or mistake, the adjudication of

the supervisors upon the sufficiency of a fence erected as a lawful fence, and
of its value, is ﬁnal under R. L. 1905 § 2754.” Proceedings by township
supervisors for an assignment of the respective shares of a partition fence
required to be maintained by the occupants of adjoining lands must be taken
against and in the name of the party sought to be charged with the duty.
Proceedings against an “occupant,” upon notices directed to and served on
him, will not authorize a recovery against an “owner” not named or joined,
for the amount of an appraisal under the statute.

The

duties

of the

supervisors, when acting as fence-viewers, are judicial in their nature, and
notice “to the parties” is necessary to give them jurisdiction of the pro

ceedings to make an assignment or appraisal in the case of partition fences.1
The rights and duties of parties may be ﬁxed by agreement, independent of
statute. 2
94 Locke v. First Div. etc. Ry., 15-350
(283); Gowan v. St. P. etc. Ry., 25-328,

330; Waticr v. Chi. etc. Ry., 31-91, 16+
537.
95 R. L. 1905 § 2749; Fitzgerald v. St. P.
etc. Ry., 29-336, 340, 13+168; Oxborough
v. Boesser, 30-1, 13+906; Evans v. St. P.
etc. Ry., 30-489, 492, 16+271; Halverson
v. Mpls. etc. Ry., 32-88, 19+392; Nickol

son v. N. P. Ry., 80-508, 511, 83+454; El
lington v. G. N. Ry., 96-176, 104+s27.
"6 R. L. 1905 §§ 2748-2768.
—-53

01 R. L. 1905 § 2762; Boenig v. Hornberg,
24-307 (land inclosed and used for pastur
age—subseouent abandonment held not to

affect liability under statute).
08 Oxborough v. Boesser, 30-1, 13+906.
9" Id.

lMcCla_v v. Clark, 42-363, 44+255. See
Davis v. St. Louis County, 65-310, 313, 67+
997.

2 Youngm an v.
1135.

Ahrens,

104-531, 116+

FERRIES
3756. Charter-Franchise~—Licensc—At the present time ferries :
operated under a license from the county board or municipal council.“
the early days of the state they were operated under special charters
franchises.‘ The right to run a ferry for public accommodation and
charge tolls is a franchise subject to legislative control.‘ The unlau

establishment of a rival ferry may be restrained by injunction.‘ An act
at law will also lie.T
3757. Liability for negligence—' ‘he rules governing the liability (
common-carrier apply to a ferryman. The doctrine of contributory ‘
ligenee applies. Where a stage company, a common carrier of passen
over a certain route, employs, as a part of its route, a ferry owned by anc
person, across a river, the ferry owner is liable to respond to the stage com
for damages, which it is compelled to and does pay for injuries to passer
on its stage, occurring through the negligence of those in charge of the
while the stage is in their possession for the purpose of carriage over the r
. A ferryman has been held not liable for negligence in not maintaining g
or rails at the end of his boat, in a case where runaway horses ran upo
ferry and over the end.9
FEUDAL TENURES—See Estates, 3155.
FIDELITY BONDS—See Indemnity, 4343; Suretyship, 9105.
FIDUCIARY—See note 10.
FIDUCIARY RELATION—See Trusts, 9887.
FIELD NOTES—See Boundaries, 1077.
FILE, FILING, FILED, ON FILE—At common law a “ﬁle”

thread, string, or wire upon which writs and other exhibits in courts am
were fastened or ﬁled for safe keeping and ready reference.

At the

time a paper is ﬁled when it is delivered to the proper otﬁcer and reee
him to be kept on ﬁle.11 It is not indispensable that it be delivered to
cer at his otlice," or that it be indorsed by him to the effect that it is
While recording is not essential to ﬁling, a recorded instrument is
ﬁled.“
8R. L. 1905 §§ 1246-1254.
4Perrin v. Oiver, L202(176_)

(original

charter provided that no other ferry shouid
be established within two miles, but re

served to the legislature the right to repeal
the chnrter—subsequent act limiting exclu
sive right to a quarter of a mile along the
shore sustained); McRoberts v. Wash
burne, 10-23(8) (effect of charter to run
a. ferry as a contract—impairment by sub

sequent legis‘ation—enh1rgcmeut of limits
by special aet—limits of franchise to run
a ferry across Mississippi at La (jresceut) ;
Myrick v. Brawley, 33-377, 23+-549 (re

peal

of

franchise—in1pairmcnt

of

con

tract).
“ McRobcrts v. Washhuruc, 10-23(8).
6 Id.

"l\lel7oberts \'. Southern Minn. Ry., 18

1os(si1. 102).
3Blakelcy \'. Lclluc, 19JR7(1-'32); Id.,

22—476. See McLean v. Burban
(189); Id., 12—530(438).
9 Evans v. Goodrich, 46-388, 4!
1° Gee v. Gee, 84-384, 387, 87+1
11Gorham v. Summers,

25-81;

Headley, 33-384, 23+550; Apple
v. Wardner, 42-117, 43+791-,
Bonness, 84-120, S6+896; Boga:
85-261; S8+748; Burkleo v. Bag

224, l20+526, 121+874.
See J
Griﬁin, 14—46-}(346); Slosson \
9-3(71); Runyon v. Alton, 78—?
Rosaaen v. Black Hammer, 10
267.

11’ Burkleo v. Baytovvn, 102
526, 121+874. See Runyon v.
31, 80+836.
lﬂliogart v. Kiene,
85—2(
Burkleo v.
]‘2l+R7~l.

Baytown,

108-25

H Willis v. Jelineck, 27—18, 3
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FINAL—See note 15.
FINAL DECREE OF DISTRIBUTION-—See Executors and Adminis
trators, 3652.

FINDING LOST PROPERTY-—-See Larceny, 5488.
FINDINGS OF FACT BY COURT—See Trial, 9846-9874.
FINDINGS OF FACT BY REFEREE-—See Reference, 8318, 8319.
FINDINGS (SPECIAL, BY ]URY)—See Trial, 9801-9810.

FINES
3758. Deﬁnition—A ﬁne is a pecuniary punishment imposed by a court
upon a person convicted of a crime." The words “penalty” and “ﬁne” are some
times used synonymously.17

3759. Amount—Excessive—The statute places certain limits on ﬁnes,18
and the constitution forbids excessive fines.19 An excessive penalty does not
necessarily invalidate the entire law imposing it.20
3760. Costs of pr0secution—The power to punish by ﬁne does not include
the power to add to such a ﬁne as may be deemed a proper penalty for the of
fence committed the costs of the prosecution.21
3761. Commitment until payment—In all cases where the defendant is sen
tenced and adjudged to pay a ﬁne the court may, in its discretion, as part of the
judgment, order that he be committed to the common jail of the county until
the ﬁne is paid, not exceeding a reasonable time, to be graduated according to
the amount of the ﬁne.’2

Without express statutory authority the court can

not impose a fine and commit the convict to prison until the ﬁne is paid so as
to exceed the limit of imprisonment prescribed by statute for the offence.” A
convict cannot be committed to state prison merely to enforce the payment of
a ﬁne and not by way of punishment for a crime; for such purpose imprison
ment in the county jail is alone warranted.24
3762. Recovery by indictment—Provision is made by statute for the recov
ery of ﬁnes by indictment.”
3763. Disposition—Fines are payable into the treasury of the county where
they are incurred, in the absence of express provision to the contrary."
FIRE ARMS-—See Infants, 4466.

FIRE DEPARTMENT—See Highways, 4173; Municipal Corporations,
6599.
FIRE INSURANCE—See Insurance, 4759.

FIRE LIMITS—See Municipal Corporations, 6599.
15 Rondeau v. Beaumette, 4—224(163).

~

16 See State v. Horgan, 55-183, 186, 56+
683_
17 State v. Horgan, 55-183, 185, 56t-688.
18 R. L. 1905 §§ 4762, 4763, 4776. See

§ 2502.
19 See § 1661.
20 Red Lake-Falls M. Co. v. Thief River

Falls, 109-52, 122+872.
21 State v. Cantieny, 34-1, 7, 24-+458.
22 R. L. 1905 §§ 4542. 4776; Mims v.

State, 26-494, 5+369; State v. Peterson,

38-143, 36+-143; State v. Framness, 43
490, 45+1098; Jordan v. Nieolin, 84-367,
87+916.
23 Mims V. State, 26-494, 51-369.

24 State v. Framness, 43-490, 45+1098.
M R. L. 1905 § 4542; State v. Horgan,
55-183, 56#6S8.

'-’° R. L. 1905 § 4541; St. James v. Hingt
gen, 47-521, 50+700.

FIRES
Cross-References

See Master and Servant, 5840; Railroads, S204.

3764. Liability for negligence-—One who uses ﬁre is bound to exercise or
dinary or reasonable care to prevent it from injuring others. He must exerch
a degree of care commensurate with the danger involved. Regard mustl
had to the dryness of the season, the direction and velocity of the wind, tl
presence of combustible material, and all the circumstances of the partieul
case.27 He is not an insurer of safety. The doctrine of Rylands v. Fletcher dc
not apply.28 The gist of an action for damages caused by ﬁre is negligence
The doctrine of the turntable cases is inapplicable.‘0 One who negligently s
ﬁre on his own land, and keeps it negligently, is liable for any injury done
the spreading or communication of the ﬁre directly from his land to the pn
erty of another, whether through the air or along the ground, and whether
might or might not have reasonably anticipated the particular manner and
rection in which it is actually communicated.‘1 One who, without neglige
on his own part, makes an effort to save his own property in danger of desh

tion by ﬁre negligently set by another and, in so doing, is personally injured
the fire, may recover for such injuries from the person who set the ﬁre.
negligent setting of the ﬁre is the proximate cause of the injury.32

FIRST MORTGAGE BONDS—See note 33.

FIXTURES
Cross-References

See Mortgages, 6186, 6379.

3765. Deﬁnition-—A ﬁxture is a chattel annexed to realty. The term
plied indiscriminately to chattels so annexed to realty as to become a
thereof and irremovable, and to chattels temporarily annexed aﬁd rernov:
2'! Day v. Akeley, 54—522, 56+243 (ﬁre
set by sawmill); Riley v. Chi. etc. Ry., 71
425, 74+171 (ﬁre set by locomotive). See
_ Dewey v. Leonard, 14-153(120) (burning
grass and stubble on farm); Krippner v.
Biebl, 28-139, 9+671 (burning stubble on
farm—~plowing around ﬁeld to prevent
spread~ﬁre jumping break——ﬁre smo'der
ing in slough for two days—change in di
rection and force of wind—proximate
cause); Keating v. Brown, 30-9, 13+909

(negligence in burning straw stack—
spread of fire to adjoining farm—com
plaint sustained); Richard v. Sehleusener,

41-49, 42+599 (burning dry grass on farm
—wind drove ﬁre to adjoining farm—evi
dence held sufficient. to require submission
of question of negligence to jury); Elle
gard v. Ackland, 43-352. 45+7l5 (fire neg
ligently kindled on far1n—spread to ad
joining farrn—destruction of trces—father

held liable for act of son); Jesperson v.

Phillips. 46-147, 48+770 (burning
on farm-—starting back ﬁre); Whi
Ames, 68-23, 70+793 (burning stu‘
farm—issue as to whether person
ﬁre was a servant or independe
tractor); Swenson v. Erlandson,
90+534 (ﬁre claimed to be set b)

of threshing machine outﬁt—evid
cause of ﬁre insufﬁcient to charge
ant).

2’? Berger v. Mpls. G.
62+336.

Co., 60-2

2" Day v. Akeley, 54-522,

528,

Shute v. Princeton, 584337, 59*-1C
ger v. Mpls. G. Co.Y 60~296, 301, 1

so Erickson v. G. N. Ry., 82-on
81Krippner v. Biebl, 28-139, 9
il‘-' Berg v. G. N. Ry., 70-272, 73

31* Minn. etc. By. \'. Sibley. 2* 1
34 Wolford v. Baxter, 33-12, 1
Pond v. O'Connor, 70-266, 73+15
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3766. General principles-—Tests—In determining whether a chattel has
become a ﬁxture in the sense of an irremovable part of the realty, the fact and
character of annexation, the nature of the chattel, its adaptability to the use
of the realty, the intent of the party in making the annexation, the end sought
thereby, and the relation of the party making it to the freehold, are to be con
sidered.

lntent alone will not convert a chattel into a ﬁxture.

Physical an

nexation is necessary. The chattel must either be physically annexed itself, or
be accessory to or a part of a chattel which is physically annexed." The in
tention of the parties is the controlling consideration.“ The chattel need not
be fastened to the realty. It may be annexed by force of its weight.“ The
fact that the chattel can be removed without material injury to the realty is an
important consideration.88
3767. A question of fact—Whether a chattel annexed to realty is a re
movable ﬁxture, or a permanent and immovable part of the realty is largely

a question of fact." The question is sometimes determined by the court as
a matter of law, and sometimes submitted to the jury.‘0
3768. Special agreement-—Where a chattel is annexed to realty, in such
a way that it may be detached without material injury to itself or the realty,

it will remain personalty, if such was the agreement of the parties.“
3769. General effect of annexation--It is the general rule that whatever
is annexed to realty becomes a part thereof, irremovable except by the owner
of the realty. The exceptions to this general rule are based on special agree
mcnt, the interests of trade, or equitable considerations.‘2
3770. Buildings erected on land of another—It is the general rule that
whatever is annexed to the soil becomes part of the inheritance.43

Prima facie.

all buildings belong to the owner of the land on which they stand.

It is

only by virtue of some agreement with the owner of land that buildings

thereon can be held by another as personalty. If erected wrongfully, or
without such agreement, they become the property of the owner of the soil.
The agreement may be express or implied. Where buildings are erected by
one having no interest in the land on which they stand, by the permission
or license of the owner of the land, an agreement will be implied, in the
absence of facts showing a contrary intention, that they should remain the
property of him who erects them.“ They may be removed by the licensee
either before or within a reasonable time after a revocation of the license."
If they are erected under a contract for a deed, and the vendee defaults, they
-*-'- Wolford

v.

Baxter,

33-12,

21+744;

Farmers’ L. & T. Co. v. Mpls. etc. Works,
35-543, 548, 291-349; Shepard v. Blossom,
66-421, 424, 69+221; Pond v. O’Connor,

70-266, 268, 73+159, 248.

179, 17+282; Pioneer S. & L. Co. v. Fuller,

57-60, 58+831.

"Little v. Willford, 31-173, 178, 17+
282; Warner v. Kenning, 25-173; Mer
chants’ Nat. Bank v. Stanton, 55-211,

1*“ Warner v. Kenning, '25-173, 175;
Farmers’ L. & T. Co. v. Mpls. etc. Works,

218, 56+821; “’ashburn v. Mpls. etc. Ry.,

25-543, 548, 29+349.

457, 82+860.
43 Little v. Willford, 31-173, 178, 17-i-282.

37 Wolford v. Baxter, 33-12, 18, 21+7-14;

Shepard v. Blossom, 66-421, 69+221.
38 Stout v. Stoppel, 30-56, 58, 14+268;
Shapira v. Barney, 30-59, 14+270; Wol
ford v. Baxter, 33-12, 21-+744.
39 Pond v. O’Connor, 70-266, 268, 73+159,
248.
*0 Capehart v. Foster, 61-132, 63+257.
4‘ Hamlin v. Parsons, 12—108(59); War

ner v. Kenning, 25-173; Stout v. Stoppel,
30-56, 14-1-268; Little v. Willford, 31-173,

56-200, 57+309; Brandser v. Mjageto, 79

“ Merchants’ Nat. Bank v. Stanton, 55
211, 56+821; Id., 59-532, 61+680; Id., 62
204, 64-+390; Little v. Willford, 31-173,

17+282; Mitchell v. Bridgman, 71-360, 74+
142; N. W. etc. Co. v. George, 77-319, 325.
79+1028, 1064. See Brandser v. Mjageto,

79-457, 459, s2+stso; Woods v. Wulf, 84
299, 303, 87+8-10.

46 Little v. Willford, 31-173, 17+2s2;
Ingalls v. St. P. etc. Ry., 39-479, 40+
524; Turner v. Kennedy, 57-104, 58+823.
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become the property of the owner of the land.“

The burden of proving ar

agreement has been held to be on the defendant."

3771. Time in which to removc—-As between landlord and tenant th
right to remove ﬁxtures expires with the lease, unless a subsequent removali
provided for in the lease, or the lease is of such uncertain duration that 1]
reasonable opportunity for a previous removal is offered.“ A tenant whoa
lease in-terms gives the right to remove, at the expiration of his term, buih

ings which he may have erected, may exercise that right within a reasonah
time after his term expires.“ Where buildings are erected on the land
another by his licensee they may be removed either before or within
reasonable time after a revocation of the license."
3772. Held a part of realty—A heavy planer in a machine shop;‘“ v
gines, boilers, etc., in a factory; "'2 a saloon “bar”;” a granary;“ a ho

erected by a licensee and not removed within a reasonable time after
revocation of the license; *5 steam radiators, electric annunciator, and of

desk; 5" machinery in a manufacturing plant; 5' and a heating plant.“
3773. Held not a part of realty—A steam engine; " a house;°° coun
and shelving ;"1 a platform in a store;‘‘‘' a church building;“ hogshe
fermenting tubs, and a copper cooler used in a brewery;‘“ a building
platform scales set in a street with the consent of the village counci
a building erected by a licensee;"7 a mantel and tiling,r ;“8 gas ﬁxture
a saloon “bar,” etc.;7° an oat-meal mill;H machinery in a manufactu

plant; 72 a refrigerating plant."
3774. Wrongful removal-—Actions-—A landlord may maintain trove
fixtures unlawfully severed from demised premises by his tenant."

3775. Evidence—Admissibility—Cases are cited below involving
admissibility of evidence."
FLAGMEN—See Railroads, 8178.
FLAX-See Warehousemen, 10143.
4" Little v. VVillt'ord, 31-173, 178, 17+282.

47 Merchants’ Nat. Bank v. Stanton, 59
532, 536, 61+680.
4* Erickson v. Jones, 37-459, 35+267. See
Medicke v. Sauer, 61-15, 63+170 (general
rule held inapplicable); Shapira v. Bar=
ney, 30459, 14+27O.

4” Smith v. Park, 31-70, 16+490.

See

Kenny v. Seu Si Lun, 101-253, 112+Z20.

50 Little \'. Willford. 31-173, 17+282; In
galls v. St. P. etc. Ry., 39~479. 40+-524;
Turner v. Kennedy, 574104. 58+823.

-'-1 Pond v. Robinson, 38-272, 37-+99.
52 Bcnupre v. Dwyer, 43-485, 45+1()9-'1.
53 Woodham v. First Nat. Bank, 48-67,
-")04l01I'i. See Capelmrt v. Foster, 61-132,

ﬁ3l257.

M Wolford v. Baxter, 3342, 21+’?
"5 Ingnlls \'. St. P. etc. Ry., 39-4
524;

Merchants’ Nat.

Bank v.

5

55-21], 56+82l.
ﬂ“()'Donne]l \'. Burroughs, 55-91,
"7 Merchants’ Nat. Bank v. Stan‘
211, 56+821; Id., 59532, 61+680;

204, 64+390.
as Pioneer S. & L. Co. v. Fuller
58+83l.
¢"'Cnpel1art v. Foster, 61-132, 6
7" Medieke v. Sauer. 61—15, 63+1
71l\lercl1ants’ Nat. Bank v. Star
204, 6-H390. '
T2 Shepard v. Blossom, 66-421. ‘

73 N. \V. etc. (‘o. v. George. 77
1023. 1064.

F-7 Shepard v. Blossom. 66-421, 69+22 .

14\Vhit,ney v. Huntington, 3-1~
26+6-'31.
T-’- Little v. \Villford, 31-173.
282 (evidence of consent to the r

5'5 Pond

buildings); Woodham v. First I

-'14 VVylie v. Grundyscn, 5L3ti0, 511605.
55 Turner V. K(\nncrl_\', 57-104, 5S+823.
-'-0 (‘apehart \'. Foster, 61-132, 63+257.
v.

O’Conn0r,

70-266,

73+]59,

248.
59 \V0.rncr v. Kenning. 25 J73.
“O Hamlin \'. P:1rsons_ ]2JU.*l(59l.

61 Stout v. Stoppcl, so-ms. macs.
8'-‘ Shapirn v. l¥:1rne_v. Ii0<.'19, H+2T(l.
"3 Little v. \\'illf'onl_ 3l*lT.',l, lT+L’.R2.

48~67, 50+]015 (ndnrissions
0'
Merchants’ Nat. Bank v. Stanh:
(i1+6SO; Id., 62-204.
64+39t\
showing the intention with xvhicl
crty was anncxml and the rvlnt
parties).

FOOD
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FLIGHT—See Criminal Law, 2464.
FOLIO—See note 76.

FOOD
3776. Mi1k—License for sale—Inspection of dairies-Sellers of milk
and cream in municipalities are required to be licensed by the state dairy and
food commissioner.77 Municipalities are authorized to provide by ordinance
for the inspection of dairies, dairy herds, milk, and butter, and to regulate

the sale of milk and butter within their limits.78 The sale of skimmed milk
is forbidden except under certain conditions."
3777. Cream—The statute prohibiting the sale of cream containing less
than twenty per cent. of fat is constitutional.so The fact that a manufac
turer of condensed milk adopted as a tradename, before the enactment of

the statute, the term “Evaporated Cream” to designate his product, does not
give him the right to sell such product as cream, evaporated or otherwise.81
3778. Butter—Oleomargarir1e-—The statutes enacted for the regulation
of the manufacture and sale of oleomargarine and other substitutes for butter

have been held constitutional against various objections.82 The offence pro
hibited by Laws 1891 c. 11 § 1 is a misdemeanor and the penalty therein
speciﬁed is to be recovered in accordance with the provisions of G. S. 1878
c. 78 § 10, by a criminal prosecution in a court of competent jurisdiction."
To sustain a conviction under R. L. 1905 § 1753, it is not sutiicient to prove
that by the use of wholesome, necessary, and recognized ingredients there
resulted between yellow butter and the article manufactured and sold as
oleomargarine a resemblance in qualities inherent in the articles and common
to both.“
3779. Lard—Cotto1ene—'l‘he statutes regulating the manufacture and
sale of lard, cottolene, and other lard substitutes, have been held consti

tutional.“
3780. Baking powder—The statutes regulating the manufacture and sale
of baking powder have been held constitutional.Em

.

3781. Use of preservatives-The statute relating to the use of preserva
tives in dairy products, does not prohibit the use of preservatives in meats.
It is not in the power of the legislature to forbid the use of all chemical agents
in the preservation of articles of food, but it may forbid the use of preserva
tives injurious to consumers.’*7

3782. Impure food—Liabi1ity of seller-A manufacturer who sells to a
retailer food injurious to health is liable under the statute to a purchaser of
the food from the retailer, for any injury resulting from its consumption.
76 Hobe v. Swift, 58-84, 59+831.

See R.

Bl State v. Tetu. 98-351, 107+953.

L. 1905 § 5514(4).
1'! R. L. 1905 § 1741; State v. Nelson, 66-

82 Butler v. Chambers, 36-69, 30+308;
State v. Horgan, 55-183, 56+688; State v.

166, 68+1066; State v. Elofson, 86-103,
90+309.

Hammond, 105-359,117+606.
83 State v. Horgan, 55-183, 56+688.

7“ R. L. 1905 § 1749; State v. Nelson, 66166. 68+1066; St. Paul v. Peck, 78-497,
81+389; State v. Elofson, 86-103, 90+309.
See Laws 1909 c. 354.

54 State v. Hammond, 105-359, 117+606.
86 State v. Aslesen, 50-5, 52+220; State
v. Hanson, 84-42, 86+768.
88 Stolz v. Thompson. 44-271, 46+410;

19 R. L. 1905 § 1740; Sloggy v. Crescent
C. Co., 72-316. 75+225.
80 State v. Crescent C. Co., 83-284, 86+

State v. Sherod, 80-446. 83+-417.
81 State v.-Rumberg. 86-399, 90+1055.

107; sum v. Tetu, as-351, 107+953.
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The fact that the manufacturer did not know that the food was impure 0
injurious is no defence.’38
FORBEARANCE—See Contracts, 1760.

FORCIBLE ENTRY AND DETAINER
Cross-References
See Execution, 3538; Landlord and Tenant, 5448; Mortgages, 6474.

3783. When 1ies—-An action will lie for an unlawful and forcible
tention though the entry was peaceable.”
3784. Nature and objectof action—The primary object of the statut
to prevent those claiming a right of entry or possession of land held
verscly from redressing their own wrongs by entering into possession
a violent and forcible manner."9 The purpose of the action is to gir
speedy remedy to those whose possession of realty has been invaded, and
to take the place of the action of ejectment. Forcible entry and deta
is essentially an action given to protect actual occupation of realty ag:
unlawful intrusion or forcible detention; and, to maintain such an ac

a plaintiff must prove that he or his grantor was in the actual and pea
possession of the premises in dispute. Mere constructive possession 1|
sufiicient, though an actual foothold is not always absolutely required.‘H
3785. Pleading—Cases are cited below involving questions of pleading
FOREIGN CORPORATIONS—-See Corporations, 2183-2193; Pr
7814.
FOREIGN EXECUTORS AND ADMINISTRATORS——See
ecutors and Administrators, 3674.
FOREIGN GUARDIANS—See Guardian and Ward, 4117.
FOREIGN INSURANCE COMPANIES-—See Insurance, 4723
cess, 7814.
FOREIGN ]UDGMENTS—Sec Evidence, 3360; Judgments, 520
FOREIGN JUDICIAL RECORDS-—See Evidence, 3360.

FOREIGN LAWS
Cross-References
See Conﬂict of Laws; Evidence, 3359.

3786. Presumptions—In the absence of pleading and proof to t
trary, it will be presumed that the common law prevails in a sister stat
R8 l\lesl1lwsl1cr

v.

Channellene

etc.

Co.,

sufficient).

See Berryhill

v.

He

107-104, 1l9H2S.

444, 95+314 (oral plea of not gui

89 Davis v. Woodward, 19-174(137).
"0 Lobrlcll v. Keene. 85-90, 88l-426. Sec
Merci] v. Brnulettc, 66-416, 69+218; Note,
121 Am. St. Rep. 369.
n1O’.\‘eill v. Jones, 72-446. 75+701.
92 Davis v. Woorl\v:1r(l, 19-17-1(137) (complaint sustained); Anderson v. Schultz,
37-76. .'l3+44O (complaint held possibly

ter in confession and avoidance‘,
son v. Munson, 105-348, 117+l
plea of not guilty).
‘*3 Townsend v. Kendal], 4—412(
Aiken v. Franklin, 42-9], 43-t8?
v. Chi. etc. Ry., 69-476, 72-694:
Merritt, 75-12, 'T7+5-"12.
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that it is the same as in this state.‘H There is no presumption that the
statutory law of a sister state is the same as our own.95 In the absence of
proof of the statutes of a sister state, the common-law rule will be applied
in determining the validity of contracts made in such state.“
3787. Construction—"he construction given to a foreign statute by the
courts of the state of its enactment will be followed in this state in determin
ing rights thereunder.°"
3788. How proved—The existence and the tenor or effect of all foreign
laws may be proved as facts by parol evidence; but, if it appears that the
law in question is contained in a written statute or code, the court may, in
its discretion, reject any evidence of such law which is not accompanied by
a copy thereof." The production of the statutes of another state raises a
presumption that the law has continued to be the same as at the date of
their passage, until an amendment or repeal is shown. The presumption
does not operate retroactively.” The unwritten or common law of any
other state may be proved as a fact by parol evidence, and the books of re
ports of cases adjudged in the courts of such states may also be admitted
as evidence of such law.1 Copies of judicial decisions, certiﬁed by the state
librarian, are admissible.2
3789. Necessity of pleading—Not judicially noticed—Foreign laws are

regarded as facts to be alleged and proved like other matters of fact. They
are not judicially noticed, whether common law or statutes.” The laws of
another state, as to pleading and proof, stand upon the same footing as
any other facts, and are not required to he pleaded when they are mere
matters of evidence. Hence, under a general plea of payment by note, a

party may introduce in evidence the laws of the state where the note was
given and payable to show that in that state this paid and extinguished

the original debt.‘
3790. How pleaded—In pleading a foreign statute it must be set out
in full, or at least so much of it as may be material to the cause of action
or defence.5 In pleading the common law of another state it is sufficient
to state as a fact what the law is, without setting out decisions of the
courts."

3791. Law and fact—Wherc the evidence of the law of a sister state
consists entirely of the judicial opinions of that state, their construction and
effect is a question for the court.7
FOREIGN RAILWAY COMPANIES—See Process, 7814.
FOREIGN RECEIVERS—Scc Receivers, 8264.
FOREIGN REPRESENTATIVES-—See Executors and Administrators,
3639.
M Crandall v. G. N. Ry., 83-190, 86+-10;

Engstrand v. Kleffman, 86-403, 90+-1054;
Swedish ctc. Bank v. First Nat. Bank, 89
98, 117, 94+218.
"
95 Myers v. Chi. etc. Ry.. 69-476, 72+694;
Par-doe v. Merritt, 75-12, 77+552; Wilcox
v. Bergman, 96-219, 104+955; Stewart v.
G. N. Ry., 103-156, 114+953. See Dieck
hoﬁ‘ v. Fox, 56-438, 442, 57+930; Mowry
v. McQueen, 80-385, 83+34S.
5"‘ Mohr v. Miesen, 47-228, 49+862.
"7 Paquin v. Wis. C. Ry., 99-170, 108+
Q82.

95 R. L. 1905 § 4698; State v. Armstrong,
4—335(251).
99 State v. Armstrong, 4—335(251).
1R. L. 1905 § 4702. See Paquin v. Wis.
C. Ry., 99-170, 108+882 (the common law

of a sister state is to be ascertained by an
examination of the decisions of its courts).
2 R. L. 1905 § 4704.
3See § 3453.
“Thomson v. Palmer, 52-174, 53+1137.

5Becht v. Harris, 4-504(394); Hoyt v

McNeil, 13-390(362).
B Crandall v. G. N. Ry., 83-190, 86-+10.
7Thoms0n v. Palmer, 52-174, 53+1137.

FORFEITURES
3792. Deﬁnition-—A forfeiture is the divesting of property, or the termi
ation or failure of a right, by or in consequence of a wrong, default,
breach of a condition.8
3793. Relief against—As a general rule, it may be said that when
valid legislative act has determined conditions on which rights shall vest
be forfeited, and no fraud has been practiced, no court can interpose co: -

ditions or qualiﬁcations in violation of the statute. The courts have 1
power to relieve against statutory forfeitures.° It is said that provisions ft
forfeitures are regarded with disfavor and construed with strictness, and th:

courts of equity will lean against their enforcement. This, as a general rul ,
is true when applied to cases of contract, and the forfeiture relates to I
matter admitting of compensation or restoration; but there can be no leanin {
of the court against a forfeiture which is intended to secure the constructio 1

of a work, in which the public is interested, where compensation cannot b:
made for the default of the party, nor where the forfeiture is imposed bf
positive law.‘°

FORGERY
3794. What constitutes—Forgery, at common law, is deﬁned as “the

fraudulent making of a false writing, which, if genuine, would be apparently
of some legal efficacy.” “ The essential elements of the offence are a writing
apparently valid, an intent to defraud, and a forging of the writing.12 To
constitute forgery the writing falsely made must purport to be the writing
of another person than the one making it. A false assumption of authority
in executing an instrument as the agent of a named principal does not con
stitute forgery." The signing of another’s name without authority is not
necessarily forgery.H An alteration to be criminal must be such as to alter

the legal effect of the instrument.

A mere verbal alteration, not affecting the

obligation of the instrument, is not enough.15 The instrument forged must
be in fact or appear to be one whir.-h, if true, would possess some legal

validity.“ The gist of the offence of forgery is the intent to defraud."
To constitute the offence of forging an instrument by which “any person
may be bound, affected, or in any way injured,” it is unnecessary that the
person be bound at the time of the forgery. The fraudulent alteration of
a mortgage has been held forgery though the mortgage had been satisﬁed
and recorded so that the act likewise constituted the offence of mutilating a

public record.18

A bill of lading is an “instrument or writing" within the

statute.01
5* Century Diet.
nState v. Kerr, 51-417, 420, 53+719.
10 Tower v. Tower etc. Ry., 68 600, 71+
691.
11 State v. Mott, 16—472(-124); State v.
Rose, 70—403, 73+177; State v. Greenwood,
76-211, 78+1042.
12State v. Greenwood, 76-21], 7R+1042;
State. v. Bjornaas, 88»-301, 92+9S(l.

13 State v. Willson, 28-52, 9+28.
I-I State v. Bjornaas, RS-301, 92+980.
1-5 State v. Riebe, 27-315, 7+262.
1° State v. Wheeler, 19-98(70).
See
State v. Henn, 39-464, 40 +564.
1'1 State v. Greenwood. 76-211, 78+1042;
State v. Bjornaas, R8-301, 92+9SO.
1-“ State v. Adamson, 43J96. 45+]52.
01 State v. Bierbauer, 126+-406‘.
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3795. Acts held to constitute forgery—The forging of a note without a
revenue stamp,“ inserting in a chattel mortgage a description of property
not embraced in the mortgage as executed ; 2° forging a real estate mortgage; 2‘
changing the second initial of the name of a party to a contract; 2’ making

false entries in accounts or books which the party is employed to keep.23
3796. Acts held not to constitute forgery—An indorsement of payment
on a note by the maker, no name being signed; “ signing an instrument as
agent of a named principal without authority; 2‘ an immaterial verbal altera
tion in a written instrument.’0
3797. Indictment—An indictment substantially in the language of the
statute is sufﬁcient. It is unnecessary to allege the acts constituting the
forgery, if it is alleged that the accused “forged” the instrument set out.
It is unnecessary to state the name of the person intended to be defrauded.
An indictment which charges that on a certain day and at a certain place
the accused, with intent to defraud, did then and there feloniously forge a
certain promissory note, of the tenor following, and then sets out the note
in full, is sufficient. It is unnecessary that the facts and circumstances
showing the fraudulent intent should be alleged; it is enough that they are
given in evidence on the trial.27 It is the general rule that the instrument
forged must be set out in haec verba; that is, according to its tenor; 28 but

an indictment charging that the forgery consisted in indorsing the name
of A on a check dated March 8, 1887, for the sum of ﬁfty dollars, signed
and drawn by B, and payable to the order of C, the name of the drawee not
being given, has been held sufﬁcient.” Where it does not appear on the face
of the instrument forged that some one might be defrauded by it, extrinsic

facts must be alleged showing that some person might be defrauded by it.80
Where the instrument forged purports to be signed by an agent, it is un
necessary to aver the authority of the agent.“ A general allegation of intent
to defraud is suﬂicient, without naming the party defrauded." It is un
necessary to allege the value of property added by forgery to the description
in a chattel mortgage.“
‘
3798. Variance—A variance as to the initial of the middle name of the
accused has been held immaterial.“
3799. Evidence4ufﬁciency—Evidence held suﬁicient to warrant a con
viction.35
VTTERING

FORGED

INSTRUMENTS

3800. What constitutes——The instrument uttered or published must be
one the false making of which would be forgery.

wsmm v. Mott, 16—472(424).

Making and uttering a

:0 State v. Curtis, 39-357, 40+263.

20 State v. Adamson, 43-196, 45+152.

3" State xx Wheeler, 19-98(70); State v.
Riehe. 27-315, 7+262; State v. Goodrich,

2' State v. Moore, 86-418, 90%-786.

22 State v. Higgins, 60-1, 61+816.
23 State v. Goodrich, 67-176, 69+815.

67-176, 69+815; State v. Rose, 70-403, 73+

2* State v. Monnier, 8-212(182) (at com

State v. Fay, 80-251, 83+158.

177; State v. Greenwood, 76-211, 78+1042;

mon law).
35 State
'-'6 State
'-‘1 State
=8 State
State v.

v. Willson, 28-52, 9+2R.
v. Riebe. 27-315, 7+262.
v. Greenwood, 76-211, 78+1042.
v. Goodrich, 67-176, 694-815. See
Fay, 80-251, 83+158; State v.

Greenwood.

76 211,

78+1042;

State

Y.

Wheeler, 19-98(70); State v. Riebe, 27

315, 7+262.

31 State v. Fay, 80-251, 83+158.
3'-’ State v. Adamson, 43-196,

45+152;

State v. Goodrich, 67-176, 69+8'l5; State
v. Greenwood, 76-211, 78+1042.
38 State v. Adamson, 43-196, 45+15‘2.

*4 State v. Tall, 43-273, 45+449.
Bﬁ Id.
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deed as an agent of a named principal under a false assumption of authoril
is not criminal.M The gist of the oflence of uttering a forged instrument
that the accused, knowing it to be false, uttered it as true, with intent to (1

fraud." Uttering false entries in accounts or books which the utterer
employed to keep, knowing them to be false and intending to defraud is cria
inal.“ The intent to defraud and uttering the instrument “as true” 2
essential elements of the offence.” The intent to defraud must appear frv
facts reasonably calculated to show such guilty purpose."0 Uttering seve
forged instruments at the same time and to the same party, as one act, (:1
stitutes but one offence.“
3801. Forging and uttering—The forging of an instrument and the utt
ing of it were, prior to the Penal Code, separate offences, and are still wt
each act is committed by a different person, or by the same person but
rlittcrent times and as separate acts."

The forging of an instrument

the uttering of it by the same person, at the same time, as one transact
constitute but one offence.“
'

3802. Presumption of intent to defraud—While the intent to defr_au
uttering a forged indorsemcnt to a bank check may be presumed from
fact of afﬁxing the signature of the payee to the check by the accused
presumption is rebuttable.“
3803. Indictment—An indictment need not allege who made the fals
strument or how it was done, or the intent in making it.“ It must a
that the instrument was uttered “as true.” “‘ If the instrument uttered
not import on its face a legal liability it may be invested with apparent
validity by allegations of extrinsic facts.‘1 All the acts enumerated in '
1894 § 6702 (R. L. 1905 § 5060) may be charged in a. single count.“
indictment for uttering as true forged paper, purporting on its face to
been issued by an agent in the name of his principal, which sets out tl

strument in haec verba, need not aver the authority of the agent.“

A

dictment for uttering counterfeit bills under Pub. St. (1849-1858), c. 9

has been held insuﬁ"1cient for not alleging that the bills purported to
been issued by a bank authorized by law to issue them.M In an indie
for uttering a forged mortgage it is unnecessary to allege that the a
had in his possession a note which the mortgage secured and that he

it off with the mortgage."1
3804. Evidence—Admissibility—Cases are cited below involving t
missibility of evidence.52
30 State v. Willson, 28-52, 9+28; State v.
Rose, 70-403, 73+177.
37 State v. Goodrich, 67-176, 69+8l5.

38 Id.
39 State v. Cody, 65-121, 67+798.
40 State v. Bjornaas. 88-301, 92+980.
41 State v. Moore, 86-422, 90+787.
42 State v. Wood, 13-121(l12); State v.
Goodrich, 67-176. 69+815; State v. Klugherz, 91-406, 95099.
13 State v. Klugherz. 91-406, 984 99. Sec
State v. Moore, 86-422, QOHRT.
44 State v. Bjornaas, 88-30]. 920080.
45 State v. Goodrich. 67-176. 69+815;
State v. Bierbaner, 126L406 (unnecessary
to set out extrinsic matter concerning the
execution of the forgery-an allegation

that defendant “did utter, dispose
put oft‘ as true” held sufﬁcient).
4" Benson

v.

State,

15-19(6);

1

Cody. 65-121, 67+798.
" State v. Rose, 70 -403, 73+177.
4“ State v. Greenwood, 76-207,
1117.
49 State v. Fay, 80-251. 834-158.
5" Benson v. State, 5-19(6).
-'11 State v. Moore, 86-418, 90+78
~’-'3 State v. Thaden. 43-253, 45+‘
of fellow conspirators) ; State v.
403, 73+177 (other instruments
character); State v. Bjornaa-S. 85
980 (evidence inconsistent with
to defraud).
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FORMER ADJUDICATION-—See Judgments, 5159-5210.
FORMER CONVICTION OR ACQUITTAL-—See Criminal Law,
2425.
FORMER JEOPARDY--See Criminal Law, 2425.
FORMS OF ACTIONS-—See Action, 94.

FORNICATION
3805. What constitutes—A single act of sexual intercourse between a man
and an unmarried woman does not constitute fornication under R. L. 1905
§ 4-952. The word “cohabit,” as used in the statute, means to live and dwell
together.58

3806. Indictment—Cases are cited below involving the suiﬁeiency of par
ticular indictments.“
FORESTRY—See Woods and Forests.
FORTHWITH—As soon as reasonably possible under the circumstances-—
not necessarily at once.55
FOR VALUE RECEIVED—See Contracts, 1769, 1907.
FOURTEENTH AMENDMENT—See Gonstitutional Law, 1701.

FRANCHISES
Cross References
See Corporations, 2019; Elections, 2919-2922; Eminent Domain, 3038; Railroads, 8085.

3807. Deﬁnition—A franchise is a special privilege conferred by the gov
ernment upon an individual or corporation, which does not belong to citizens
generally of common right;56 a privilege or immunity of a public nature,
which cannot be legally exercised without legislative grant ; " a privilege con
ferred by grant from government and vested in individuals.68 In England a
franchise is deﬁned as a royal privilege or branch of the King’s prerogative,
subsisting in the hands of a subject.“ The term is often used loosely to
denote any right, privilege, or immunity.“O
3808. What constitutes-—An exemption from taxation, ‘“ a right to operate
a public ferry and to charge tolls,82 a right to exist as a corporate entity,"
53 State v.

Williams,

94-319,

102+722;

State v. Zempel, 103-428, 115+275.
M State v. Miller, 23-352 (suﬁiciency of
indictment conceded); State v. Gates, 2752, 6+404 (indictment held insuﬁcient for
seduction but suﬂicient for fornication).
M Sorenson v. Swensen, 55-58, 56+:-350;

Rines v. German Ins. Co., 78-46, 80+839;

225, 41+1020; International T. Co. v. Am.
L. & T. Co., 62-501, 65+78.
68 MeRoberts v. Washburne, 10—23(8, 12).
To same eifect, Dike v. State, 38-366, 38+
95.
59 State v. Minn. T. M. Co., 40-213, 225,
41+1020.

‘*0 State v. G. N. Ry., 106-303, 325, 119+

Fletcher v. German etc. Co., 79-337, 82+

202.

647; Minn. D. Co. v. Scott, 106-32, 119+
391. See Insurance, 4787; Justices of the

‘ll Stevens County v. St. P. etc. Ry., 36
467, 471, 31+942. See First Div. etc. Ry.

'

Peace, 5309.

v. Parcher, 14-297(22-1-, 252); State v. G.

56 Green v. Knife Falls B. Cor-p., 35-155.
27+924; International T. Co. v. Am. L. &
T. Co., 62-501, 65+78. See Bonvier, Law
Diet. (Rawle’s ed.).
51 Blake v. Winona etc. Ry., 19—418(362,

N. Ry., 106-303, 325, 119+202.

369); State v. Minn. T. M. Co., 40-213,

H McRoberts v. Washburne, 10-23(8).
"8 Green v. Knife Falls B. Corp., 35-155
27+924; State v. Minn. T. M. Co., 40-213

226, 41+1020.
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and a right to build roads and railways and collect tolls and fares thereon “
are franchises.

3809. Contract—Impairmcnt—A franchise is a contract within the con
stitutional provision against laws impairing the obligation of contracts. Un
less it reserves the right to do so, the government cannot, at its pleasure, impair
or withdraw the privilege conferred.“5
3810. Property—-A franchise is property—an incorporeal hereditament.“
3811. Distinction between franchises and powers-—There.is a distinction
between the franchises and powers of a corporation. The authority of a cor
poration to carry on a particular line of business is a power and not a
franchise."

3812. Transfer—-A franchise of a public nature is not transferable except
by express legislative authority.“
3813. Construction—Franchises involving the rights of the public, and
in derogation of common right, are to be strictly construed.“
3814. Forfeiture—Courts will declare a forfeiture of a franchise only in a
very clear case.70
3815. Interfe-rence~—Action—Injunction—For a wrongful interference
with a franchise an action for damages will lie, and if the remedy at law is
inadequate an injunction will be granted.11
FRATERNAL SOCIETES—See Insurance, 4818.

FRAUD
Cross-References
See Cancelation of Instruments; Contracts, 1810, 1814; Duress; Fraudulent Convey
nnces; Limitation of Actions, 5652; Reformation of Instruments; Sales, 8589; Statute
or Frauds; Vendor and Purchaser, 10059; Undue Inﬂuence; and other speciﬁc heads.
VVHAT CONSTITUTES

3816. Deﬁnition-Fraud has been deﬁned as any kind of artiﬁce used by
one person to deceive another.72

While deceit is the typical form of fraud,"

it is not the exclusive form. There is no limit to the forms which fraud may
take. Duress and undue influence are species of fraud.“ The term “fraud’”
is sometimes uscd in a very broad sense, so as to include all acts or omissions
which involve a breach of legal duty and are injurious to the rights of others.75
Fraud differs from negligence in that it is an intentional wrong."
64 Blake v. Winona etc. Ry., 19-418(362).
05 McRoberts v. Washburne, 10-23(8).

See St. Paul v. Chi. etc. Ry., 63-330, 63+
267, 65+649, 68+458.
66 Mclioberts v. Washburne, 10-23(8).
6'' State v. Minn. T. M. Co., 40-213, 41+
1020; Brady v. Moulton, 61-185, 63-l-489;
International T. Co. v. Am. L. & T. Co.,

62-501, 65+78.
68 State v. Dist. Ct., 31-354, 358. 17+95-1;
State v. Savings Bank, 102-199, 113+268.
"9 St. Louis River etc. (.‘o. v. Nelson, 51

10. 52+976; N. W. etc. Co. v. O’Brien, 75
335, 339, 77+989; State v.
P. etc. Ry.,

98-380, 108+261.

See Minn. & P. Ry. v.

Sibley, 2-13(1, 15).
'
10 State v. Minn. T. M. Co., 40-213, 225,
4l+1020.
T1McRoberts v. Washburne, 10-23(8).

72 Brown v. Manning, 3-35(13, 16); Roe
buck v. Wick, 98-130, 107+1054.
73 Humphrey v. Merriam, 32-197, 20+138.
See In re Shotwell, 43-389, 393, 45+842.
'14 Ncibuhr v. Gage, 99-149, 108+884;
Graham v. Burch, 44-33, 36, 46+148.

7-'\ Cock v. Van Ettcn, 12-522(431); In
re Shotwell, 43-389, 392, 45+842.

71‘ Lcight.0n \'. Grant, 20—345(298, 807).
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3817. In law and in equity-—As to what constitutesfraud, the rules at law
and in equity are the same.77

But fraud is a recognized head of equity juris

diction, and owing to its peculiar remedies equity is often able to give relief
from fraud where the common law is helpless.78 In order to prevent fraud
a court of equity will sometimes give to the acts of parties an effect different
from that which they intended.78 But in giving relief equity must act in
accordance with those rules which have been established by statute and judicial
authority.3°

3818. Essentials of deceit—A person is liable for deceit if he makes a
false representation of a past or existing material fact susceptible of knowledge,
knowing it to be false, or as of his own knowledge without knowing whether it

is true or false, with intention to induce the person to whom it is made to
act in reliance upon it, and such person, acting with reasonable prudence, is
thereby deceived and induced to act in reliance upon it, to his pecuniary dam
age.81 It is unnecessary that the person making the representation should
receive any beneﬁt from the deceit, or be in collusion with the party beneﬁted.“
Words are unnecessary." It is immaterial that the party was under no ob
ligation to make a representation.EH The essentials of deceit are the same
whether it is used as a defence or a cause of action.“
3819. Intention to deceive—Know1edge of fa1sity—An intention to de
ceive is an essential element of deceit. A false representation is not actionable
unless it was made with a fraudulent intent.so But to constitute fraudulent
intent it is not essential that the party knew his statements to be false.
Fraudulent intent may be proved by showing that the party knew his state
ments to be false; or that, having no knowledge of their truth or falsity, he

did not believe them to be true ; or that, having no knowledge of their truth
or falsity, he yet represented them to be true of his own knowledge.“7 An
unqualiﬁed affirmation amounts to an affirmation as of one’s own knowledge."
71 See Humphrey v. Merriam, 32-197,
200, 20+138; Pollock, Torts (8 ed.), 280.
78See Belote v. Morrison, 8—87(62);
Nolan v. Dyer, 75-231, 237, 77+786; Baart
v. Martin, 99-197, 211, 108+945.
"9 Hall v. Southwick, 27-234, 6+799.

dence J. (30. v. Crowe, 108-84, 121+415.
See Zimmerman v. Burchard, 126+282.

82’ Busterud v. Farrington, 36-320, 31+
360.
88 Place v. Johnson, 20-219(198, 209).
84 Kelly v. Rogers, 21-146, 152.

ton, 15-26(]0, 14); Wilder v. De Con, 18

3" Wilder v. De Con, 18—470(421).
M Faribault v. Sater, 13-223(2l0, 216);
Wilder v. De Con, 18-470(421); Hum
phrey v. Merriam, 32-197, 20+138; Bullitt

470(421); Kelly v. Rogers, 21-146, 152;

v. Farrar, 42-8, 43+566; Holt v. Sims, 94

Burr v. Willson, 22-206; Merriam v. Pine
City L. Co., 23-314, 324; Humphrey v.
Merriam, 32-197, 20-!-138; Griﬂin v. Far
rier, 32-474, 21+553; Thompson v. Ixibby,
36-287, 31-L52; Busterud v. Farrington,

157, 102+386; Kelly v. Pioneer P. Co., 94
448, 103+330. See In re Shotwell, 43-389,
392, 45+842.
8" Humphrey v. Merriam, 32-197, 20+138;
Bullitt v. Farrar, 42-8, 43+566; Haven v.
Neal, 43-315, 45+612; Knappen v. Free
man, 47-491, 50+533; Hedin v. Mpls. M.
& S. Institute, 62-146, 641-158; Riggs v.
Thorpe, 67-217, 69+89l. See, as to the
necessity of the law transcending moral
standards in this connection and reaching

9° Hone v. Woodruﬁ, 1—418(303).
"1 Hone v. Woodruﬁ’, 1-118(303); Brown
v. Manning, 3-35(13); Brooks v. Hamil

36-320, 31+360; Clark v. Levering, 37
120, 33+776; Bullitt v. Farrar, 42-8, 43+
566; Haven v. Neal, 43-315, 45+612;

Johnson v. Truesdale, 46-345, 48+1136;
Alden v. Wright, 47-225, 49+767; Knap
pen v. Freeman, 47-491, 495, 50+533;
Hedin v. Mpls. M. & S. Institute, 62-146,
64+]58; Riggs v. Thorpe, 67-217, 69+891;
Kellogg v. Holm, 82-416, 851-159; Roebuck

v. Wick, 98-130, 107+1054; First Nat.
Bank v. Person, 101-30, 111-+730; Ander
son v. Heileman, 104-327, 116+655; Provi

objective

standards,

Holmes,

Common

Law, 132, 324.
88 Wilder v. De Con, 18-470(421, 429);
Bullitt v. Farrar, 42-8, 43+566; Haven v.
Neal, 43-315, 45+612; Knappen v. Free
man, 47-491, 50+533; Carlton v. Hulett,

49-308, 319, 51+1053.
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It is immaterial whether a statement as of one’s own knowledge is made in
nocently or knowingly. It is as fraudulent to aﬂirm the existence of a fact
about which one is in entire ignorance as it is to affirm what is false, knowing
it to be so." A false representation due to ignorance amounting to negligence
is actionable."0 It is sometimes said that one is liable if he represents that
as true which is false, and the truth or falsity of which he is presumed to
know, and is therefore estopped to deny that he knew it was false.D1
3820. Materiality of reprcsentation—To constitute a fraud a representa
tion must relate to a material fact."2

The test of materiality is whether the

representation would naturally affect the conduct of the party addressed.“
3821. Acting upon representation—A false representation is not actionable
unless it deceived the complainant-—unless he acted in reliance upon it.“ It
need not be the sole motive or inducement; it is enough if it has a material

inﬂuence-is one of the substantial inducements.“ If a party makes an in
dependent investigation of the facts and relies thereon, he cannot recover for
the false representation.06
3822. Negligence of party defrauded—A false representation is not ac
tionable if it is made under such circumstances and in relation to such a
subject-matter that a person of ordinary or reasonable prudence would not
rely upon it.97 A party seeking to avoid a contract for fraud must himself
be reasonably free from negligence)"s If, in a business transaction, one of the
parties makes a positive and false representation as to a material matter sus
ceptible of knowledge, and with intent to deceive, it is no defence that the

other party might have learned the truth if he had sought information from
other available sources “"-—that he was lacking in ordinary business prudence
8° Bullitt v. Farrar, 42-8, 43+566.
9° Kiefcr v. Rogers, 19-32(14).

v.

See

Leighton v. Grant, 20—345(298); State v.
Weyerhauser, 68-353, 367, 71+265.

91 Brooks v. Hamilton, 15-26(10, 14).
92 Wilder v. De Cou, 18-470(421) (rep
resentation as to inventory of stock and
undervalnation held material); Kelly v.
Rogers, 21-146 (representation as to ex
piration of time of redemption from a

Howland,

97-209,

214,

106+-337

(ex

change of propcrty—representation as to
contents of a contract); Roebuck v. Wick,
98-130, 107+1054 (representation as to
other sales) ; Ritko v. Grove, 102-312, 113+

629 (representation as to value, quality,
and condition of land held material).

9-‘3 Griﬂin v. Farrier, 32-474, 21+533. See
Holmes, Common Law, 326.

94 Chouteau v. Rice, 1-106(83, 90); Hone

foreclosure sale); Burr v. Willson, 22-206

v. Woodruﬁf, 1-418(303, 307);

(representation as to collectibility of
judgment held material); Newell v. Ran

v. Halsey, 25-52, 64; Humphrey v. Mer

dall,

tine, 46-426, 430, 49+195. See, as to the
time within which the party must act.

32-171,

19+972

(mereha.nt’s

state

ments as to his ﬁnancial condition held
material); Griﬂin v. Farrier, 32-474, 21+
553 (must relate to material facts of a
nature to affect the conduct of others);
Bnsterud v. Farrington, 36-320, 31+360
(representations as to matters affecting
the value of property made to a prospec
tive purchaser are material); Huffman v.
Long, 40-473, 42+355 (representation by
8. vendor that he was merely an agent held
immaterial); Winston v. Young, 52-], 53+

1015

(representation by executor as to

solvency of an estate held immat.erial);

Cochrane

riam, 32-197, 20+-138; McKeen v. Hascl

Lewis v. Pratt, 11-57(31).

95 Molina v. Franklin. 37-137, 33-+323;
Marshall v. Gilman, 52-88, 53+811. Whether
the party would have acted in the ab
sence of the representation, is sometimes
made the test.

Burr v. Willson, 22-206.

This test is discredited.
96 Humphrey v. Merriam, 32-197, 201-138.

See Cobb v. Wright. 43-83, 444662.
91 Morrill v. Madden, 35-493, 29+193;
Cobb v. Wright, 43-83, 44+662.
mernan v. Burchard, 126+282.

See Zim

of rea‘ty held material); licdin v. Mpls.

95 Mpls. etc. Ry. v. Chisholm, 55-374,
377, 57+63.
99 Faribault v. Sater, 13-223(210); Kie

M. & S. Institute, 62-146, 64+-158 (repre
sentation by a physician as to the cnrabil
ity of an injury held inaterial); Niebels

fer v. Rogers, 19-32(14); Burr v. Willson,
22-206; Porter v. Fletcher, 25-493; Olson
v. Orton, 28-36. 8+878; Reynolds v. Frank

Lofgren v. Peterson, 54-343. 56+-44 (rep
resentations as to the location and price
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in relying on the representation.1 And especially is this true, if the repre
sentation is of a nature to discourage investigation or lull suspicion, or any
trick or artiﬁce is resorted to to prevent inquiry,2 or if the parties have not
equal means of knowledge.3
3823. Concealment and silence—-Fraud may consist in the suppression of
the truth, or the suggestion of a falsehood.‘ One may be guilty of fraud by
keeping silent when he ought to speak.5 If a party conceals a fact material
to the transaction, and peculiarly within his own knowledge, knowing that
the other party acts on the presumption that no such fact exists, it is as
much of a fraud as if the existence of such fact were expressly denied, or the
reverse of it expressly stated.6 To tell half a truth only is to conceal the
other half, and may amount to a false representation under the circumstances.1
One may make a false representation by indirect as well as by direct state

me11ts.8 To sell sheep without disclosing the fact that they were affected
with a contagious disease, has been held a fraud.9 It is the general rule that
a purchaser, when buying on credit, is not bound to disclose the facts of his
ﬁnancial condition.

If he makes no actual misrepresentations, if he is not

asked any questions, and does not give any untrue, evasive, or partial answers,
his mere silence as to his general bad pecuniary condition, or his indebtedness,
will not constitute a fraudulent concealment.“
3824. Expressions of opinion—As a general rule expressions of mere
opinion or conjecture are not actionable.11 The reason generally assigned for
this rule is that a person relying on such expressions is wanting in ordinary
prudence."-' There are many cases in which even a false assertion of an opin
ion will amount to a fraud, the reason being that, under the circumstances,

the other party has a right to rely upon what is stated or represented.
lin, 39-24, 381-636; Maxﬁeld v. Schwartz,
45-150, 47+448; Redding v. Wright, 49
322, 51+1056; Carlton v. Hulett, 49-308,

51+1053; Erickson v. Fisher, 51-300, 53+
638; Lofgrcn v. Peterson, 54-343, 56+-44;
Wyman v. Gillett, 54-536, 56+167 ; Stearns
v. Kennedy, 94-439, 103+212; Lang v.
Merbaeh, 96-431, 105+415 ; Bonness v.
Felsing, 97-227, 106 +9 09 ; Johnston v.
Johnston, 107-109, 119+652. See Griiﬁn
V. Farrier, 32-474, 21+553.

1 Johnson v. \Vallower, 18-288(262, 269) ;
Erickson v. Fisher, 51-300, 531-638;
Shrimpton v. Philbrick, 53-366, 55+551.
2Faribault v. Sater, 13—223(210, 219);
Cummings v. Thompson, 18-246(228, 233);

son v. Wallower, 15-472(387);

Thus.
Id., 18

2S8(262).
1" Newell

v.

Randall,

32-171,

19+972.

See Cochrane v. Halsey, 25-52, 64.
11 Wilder v. De Cou, 18-470(421) (state
ments of value may be either of fact or
opinion); Merriam v. Pine City L. Co.,
23-314 (statements of opinion founded on
information derived from others); Coch
rane v. Halsey, 25-52, 64 (as to value of
business); Sollund v. Johnson, 27-455, 8+
271 (representation as to solvency of an
other actionablc); Wilkinson v. Clauson,
29-91, 12+147 (as to condition and char

acter of premises); Perkins v. Trinka, 30
241, 15+115

(as to legal eﬁect of tax

56+167; Adolph v. Mpls. & P. Ry., 58

deed); Reynolds v. Franklin, 39-24, 38+
636 (representations as to title held not
mere expressions of opinion); Cobb v.

178, 59+9-59;

Wright, 43-83, 44+662 (as to title-effect

Burr v. \’Villson, 22-206; Griﬂin v. Farrier,

32-474, 21+55a; Wyman v. Gillett, 54-536,
Mountain v. Day, 91-249,

252. 97+883.
BFaribault v. Sater, 13—223(2l0, 219);

Cummings v. Thompson, 18-246(228, 233).
4Chouteau v. Rice, 1-106(83); Brown v.
Manning, 3—35(13, 16).

5Cochrane v. Halsey, 25-52. 64; Rollins

v. Mitchell, 52-41, 49, 53+102o.
°Thomas v. Murphy, 87-358, 91+1097;
Niebels V. Howland. 97-209. 214, 1064-337.
TNewell v. Randall, 32-171, 19+972.
“Rollins V. Mitchell, 52-41. 534-1020.
8Marsh v. Webber, 113-109(99); John
--54

of legal transactions); Winston v. Young,
47-80, 49+521

(representations as to sol

vency of an estate held not mere opinions) ;
Bedding v. Wright, 49-322, 51+1056 (rep
resentations as to proﬁtableness of a busi
ness held not mere opinions); Doty v. Chi.
etc. Ry., 49-499, 52+135 (opinion of physi
cian as to probability of a cure).
12 Cochrane v. Halsey, 25-52, 64; Griffin

v. Farrier, 32-474, 214-553; Cobb v.
Wright, 43-83, 44+662. See 17 Harv. L
Rev. 193.
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the liability may arise where one has or assumes to have knowledge upon a
subject of which the other is ignorant, and knowingly makes false statements,
on which the other relies. Where parties possess special learning or knowledge
on the subject with respect to which their opinions are given, such opinions
are capable of approximating to the truth. And for a false statement of them.
when deception is designed and injury has followed from reliance on the
opinions, an action will lie.18 Representations of a seller as to the present
or prospective value of his property are not ordinarily actionable.H
3825. Misrepresentations of 1aw—As a general rule a misrepresentation of
a matter of law is not actionable.15 Fraud cannot be predicated upon mis
representations as to the legal effect of instruments, there being no misunder
standing as to their contents or ﬁduciary relation between the parties.16
3826. Innocent misrepresentations-—-A mere innocent misrepresentation
by mistake can never be made the ground of a personal action for fraud.17
But a court of equity may rescind an executed contract for an innocent mis
representation.H3

3827. Promises and statements of intention—To amount to a fraud a
representation must relate to a past or existing fact, and not to a future fact.
Fraud cannot be predicated on a mere promise or statement of intention un
perf0rmed," unless it was made with no intention to perform and with intent
to deceive.20
3828. Necessity of damage--Damage is of the essence of an action for
deceit-—an essential element of the cause of action, and not merely a con
sequence flowing from it.

Fraud without damage, or damage without fraud,

will not sustain an action.21 Deceit, not followed by what the law recognizes
as a wrong, is not actionable.22
3829. Communication through third person—Where false and fraudulent
representations are made to one person, with the expectation and purpose that
they should be communicated to another, and they are so communicated to
and acted on by him to his prejudice, the result of the fraud must be deemed
to have been contemplated by the party making such representations, and he
is liable therefor.23
3830. Disparity between parties-—Even as between adults, when a transac
tion is assailed on the ground of fraud, undue inﬂuence, etc., their disparity
in intelligence and experience, or in any other respect which gives one an
13 Hedin v. Mpls. M. & S. Institute, 62
146, 64+15S (positive assurance by physi
cians that patient could be cured); Vilett
v. Moler, 82-12, 8-{+452 (representations
as to time required to learn the barber ’s

trade).

See Haarstad v. Gates, 107-565,

18 Brooks v. Hamilton, 15-26(10).
19 Hone v. Woodruﬂ’, 1—418(303); Evans
v. Folsom, 5-422(342); Catlin v. Fletcher,
9-85(75); Albitz v. Mpls. etc. Ry., 40

476, 42+394; Columbia E. Co. v. Dixon,
46-463, 465, 49+244; Bay View L. Co. v.

1191-390.

Meyers, 62-265, 64-+816; Hodsden v. Hedo

14 See §§ 8590, 10060.
15 See Cummings v. Thompson, 18-246
(228, 231); Kelly v. Rogers, 21-146; Per
kins v. Trinka, 30-241, 15+115; Colby v.

den, 69-486, 72+562.

Life 1. & 1. Co., 57-510, 516, 59+539.
1“ Catlin v. Fletcher, 9-85(75); Jaggar

11 Faribault v. Sater, 13-223(210, 216);

1012.

21Belote v. Morrison, 8—87(62, 69);
Doran V. Eaton, 40-35, 41+2-14; Alden v.
Wright,
47-225, 49+-767;
Winston
v.

Young, 52-1, 5, 53+1015; Parker v. Jewett,

v. Winslow, 30-263, 15+242.

Brooks v. Hamilton, 15-26(10,
action for deceit must be based
and not on merely negligent
sentation. O’Brien v. Am. B.

2° Albitz v. Mpls. etc. Ry., 40-476, 42+
394.

16). An
on fraud
misrepre
Co., 125+

52-514,

554-56;

Anderson

v.

Heileman,

104-327, 116+655. See MeNair v. Toler,
21-175.
22 Albrecht v. Long, 27-81, 83, 6+420.
23 Chubbuek v. Cleveland, 37-166, 35+
362.
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ascendancy over the other, or tends to prevent the latter from exercising an
intelligent and unbiased judgment, is always a most vital consideration with
the courts.

Where a contract is improvident and unfair, courts of equity have

frequently inferred fraud from the mere disparity of the parties.“ But the
mere fact that parties are not upon an equal footing in point of intelligence
and business experience, does not render an expression of opinion actionable.25
3831. Doing what the law permits or directs—Fraud cannot be predi
cated on an act which the law directs or authorizes.“ But one may be guilty
of fraud though he conforms to all the requirements of a statute, and it may
be a fraud to take advantage of a statute.27 Equity will not allow one to

hold the beneﬁts of a fraud, though obtained under the forms of law.28
3832. Signatures obtained by fraud—Where one of two contracting parties
is fraudulently induced to execute a written instrument upon the false rep
resentation that it expresses the agreement which they had made, the party
defrauded may defend against the enforcement of the fraudulent instrument
by the other party, even though he may be chargeable with want of prudence
in relying upon the false representations.” This defence may also be made
when a third party, for whose beneﬁt the contract was made, seeks to enforce

it.30 An assignee takes subject to the defence, if the instrument is non
negotiable and there is no ground for an estoppel.31 The evidence to establish
the fraud must be clear and strong.32 The fact that the person signing. is
unable to read English, or unacquainted with business transactions, is a ma

terial consideration in determining the question of fraud.“3 The subject is
governed by a special statute where the instrument is negotiable.“
3833. Abuse of conﬁdence~—When a peculiarly conﬁdential relation exists
between the parties, the law exacts the utmost good faith in all transactions.
Courts of equity will often interfere in such cases, where, but for the peculiar
relations, they would either abstain from granting relief, or would grant it
in a very moderate manner. If conﬁdence is reposed, it must be faithfully
acted upon, and preserved from any intermixture of imposition. If inﬂuence
is acquired, it must be kept free from the taint of selﬁsh interests and cunning
bargains. The general principle which governs cases of this kind is that, if
conﬁdence is reposed, and that conﬁdence is abused, courts of equity will grant
relief.M Where conﬁdence is reposed by one brother in another, and that con
ﬁdence is abused by the brother having it in his power, for his own advantage,
to sacriﬁce those interests which he is bound to protect, he will not be permitted

to retain any undue advantage he may have gained. There is no presumption
-of ﬁduciary relations between brothers, especially where both of them are of
‘H Johnson v. N. \V. etc. Co., 56-365, 376,

59+992. See Adolph v. Mpls. & P. Ry., 58
178, 59+959.

See Follansbee v. Johnson,

28-311, 9+882.
3° Maxﬁeld v. Schwartz, 45-150, 47+448.

25 Perkins v. Trinka, 30-241, 242, 15+
115.
26 Western L. Assn. v. McComber, 41-20,

42+543; Jacoby v. Parkland D. Co., 41

227, 43+52.

31 Pau'sen v. Koon, 85-240, 88+760. See
Eggleston v. Advance T. Co., 96-241, 247 .
104-+891.
32 McCall v. Bushnell, 41-37, 42+545; Ox
ford v. Nichols, 57-206, 58+865; Engstad

2'7 Scott V. Reed, 33-341, 23+463.

"Baart v. Martin, 99-197, 211, 108+945,
2° Aultman v. Olson,
Maxﬁeld v. Schwartz,
Erickson

84, ]21+415.

v.

Fisher,

34-450,
45-150,
51-300,

26+451;
47-1-448;
53+638;

Shrimpton v. Philbrick, 53-366, 55+551;
McCarty v. N. Y. etc. Co.. 74-530, 77+
426; Egglcston v. Advance T. Co., 96-241,
104+S91; Providence J. Co. v. Crows, 108

v. Syverson, 72-188, 75+125; Loveland v.
Gravel, 95-135, 103+721.
83 Adolph v. Mpls. & P. Ry., 58-178, 59+
959.
34 See § 1019.
35 Pinger v. Pinger, 40-417, 42+289;
Shevlin v. Shevlin, 96-398, 105L257; Nae
seth v. Hommedal, 109-153, 123L287. See
King v. Remington, 36-15, 29+352.
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mature years and have had experience in the matters of business as to which
fraud is alleged. The fact that such conﬁdential relation existed must be af
ﬁrmatively established by proof. The burden of proof rests upon the party
asserting it.“
EFFECT

3834. In genera.l—Fraud renders voidable everything into which it enters.
A court will look through any form of instrument or proceeding, no matter how
solemn, in order to prevent a party from proﬁting by his fraud. It is imma
terial that he has conformed to all the formal requirements of the law."'1

A

court will not take a single step to save harmless a party who is guilty of fraud
and no right can arise out of a fraudulent act.”
ACTIONS

3835. Demand—A demand is not ordinarily necessary before bringing an
action for fraud.”
3836. Pleading—In pleading fraud the material facts constituting the fraud
must be speciﬁcally alleged. A general charge of fraud is unavai1ing.‘° But
a general statement of the matters of fact constituting the fraud is sufficient.
It is unnecessary to allege minutely all the circumstances that may tend to

prove the general charge.“ In pleading deceit an intent to deceive should be
directly alleged.‘2 It should be alleged that the defendant knew the representa
tion to be false.48 An allegation of damage is essential.“ Fraud is new mat
ter to be specially pleaded. It is inadmissible under a denia .“ So is a. waiver
or ratification.“ Cases are cited below involving questions of variance,47 and
the sufiiciency of particular pleadings.“
3837. Presurnptions and burden of proof-As a general rule fraud is not
presumed, but must be affirmatively proved.‘0 Where the parties stand in a
ﬁduciary or conﬁdential relation fraud is generally presumed.5° In an action
for deceit the falsity of the representations must be proved.‘1
3838. Evidence-—Admissibi1ity—As it is usually necessary to prove fraud
by circumstantial evidence great liberality is allowed in the admission of evi
dence,“ especially in the cross-examination of the party charged with fraud.“
86 Shevlin v. Shevlin, 96-398, 105+257.
87 Baart v. Martin, 99-197, 211, 10S+945.
85 Thompson v. Bickford, 19-l7(1, 7).

39 Sollund v. Johnson, 27-455, 8+271.
4° Kelley v. Wallace, 14—236(173) ; Brooks
v. Hamiton, 15—26(10, 15); Cummings v.
Thompson, 18-246(228); Kraemer v. Dens
termann, 37-469, 351276; Rand v. Henne
pin County, 50-391, 52t901; Morrill v.

Little Falls Mfg. Co., 53-371, 551547;
Smith v. Prior, 58-247, 59t1016; Alden v.
Christianson, 83-21, 85+824; Johnson v.

Velve, 86 46, 904-126.
41 Cummings v. Thompson, 18—246(228);
Johnson v. Velve, 86-46, 901-126.
4'2 McKihhin v. El’ingson, 58-205, 59+
1003; llodsden v. Hodsden, 69-486, 72+
562; Holt v. Sims. 94-157, 102+386;
Ahern v. Hindman, 101-34, 111+734.

43 Smith v. Kingman, 70-453, 731253.
44 ;\lc.\'air v. Toler, 21-175; Alden v.
Wright, 47-225, 49+767; Parker v. Jcwett,

52-514. 55 +56; Anderson
104-327, 1161655.

v.

Heilcman,

45 Daly v. Proetz, 20-411(363); Living

ston v. Ives, 35-55, 27+74; MacFee v.
Horan, 40-30, 41+239; Duford v. Lewis,
43-26, 44+522; Morrill v. Little Falls Mfg.
Co., 53-371, 55+547; Christianson v. Chi.
etc. Ry., 61-249, 63+639; Reeves v. Cress,
80-466, 83+-443; Trainor v. Schutz, 98-213,

1071812.
46 Nowell v. Randall, 32-171, 19+972.
4‘! Leighton v. Grant. 20-345(298, 306);
Coehrane v. Ha‘sey,‘25-52, 61.
45l'1rown v. Manning, 3—35(13); How
land v. Fuller, S—50(30); Egan v. Gordon,
65-505, 68-103; Mlnazek v. Libera, 83
288, 96¥100; Loveland v. Gravel, 95-135,
103+721; Ritko v. Grove, 102-312, 113+
629; Haarstad v. Gates, 107-565, 119+
390; Newstrom v. Turnblad, 108-58, 121+
236; Providence J. Co. v. Crowe, 108-84,
121+4]5.

-19 Berkey v. Judd, 22-287, 294.
~'-0.-\shton v. Thompson, 32-25, 181918.
51Peterson v. Nelson, 41-506, 43+967.

M Berkey v. Judd, 22-287, 294 (circum
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Other acts of fraud forming a part of a general scheme of fraud are ad
missible.“ Parol evidence is admissible to show fraud in a written instru
ment."''‘5 The defrauded party may testify directly as to the effect of the
representations on his mind and that he acted in reliance upon them.“
3839. Evidence—Suﬁiciency—Proof of fraud may be made out by a fair
preponderance of evidence in civil actions." But fraud cannot be established
by equivocal evidence-by evidence of facts that are equally consistent with
an honest intention.58 Where the object is to avoid a written instrument for
fraud the evidence must be clear and strong.”

3840. Law and fact-—The question of fraud is for the jury, unless the evi
dence is conclusive.60
3841. Measure of damages--In an action for deceit the measure of dam
ages is the natural and proximate loss sustained.61 The defrauded party is
entitled to recover the difference in the value of what he was induced to
part with and the value of what he got in the transaction.“2 This general
rule must be applied with reference to the facts of the particular case. Thus.
whcre the plaintiff is induced by deceit to purchase property for cash, another
way of stating the rule is the difference between the value of the property

purchased and the purchase price.“3 Expenses of suit are not recoverable.“
It seems that a party may be entitled to recover nominal damages for deceit.mi
The amount of damages is a question of fact for the jury, within reasonable
limits.“
FRAUDS (STATUTE OF)—See Statute of Frauds.
stantial evidence); Graham v. Burch, 44
33, 46+148

(id.);

Mountain v. Day, 91

249, 252, 97+883 (all the circumstances
surrounding the parties may be shown).
See ,8; 3910.

HI See § 3915.

which the act complained of was the efIi
cient causc—sale of diseased sheep);
Johnson v. Wallower, 18-2SS(262) (sale
of diseased horses); Vilett v. Moler, 82

12, 84+-452

54 See §§ 2459, 3253.
5-'1 See § 3376.

(contract to teach barber’s

trade).

5“ Bcrkey v. Judd, 22-287;
Kingman, 70-453, 73+253.
5'! Burr v. Willson, 22-206.

M Marsh v. Webber, 16—418(375) (plain

tiff entitled to recover all the damages of

Smith v.

See Sollund

62 Reynolds v. Franklin, 44-30, 46+139
(exchange of land); Redding v. Godwin,
44-355, 46+563 (sale of stock in corpora
tion); Alden v. Wright, 47-225, 49+767

v. Johnson, 27-455, 8+271; Brown v. Chad
bourn, 62-258, 64+566; Ahern v. Hindman,
101-34, 111+734.
5" Sprague v. Kcmpe, 74-465, 77+412.

chase of land); Fixen v. Blake, 47-540,

-59 Cummings v. Baars, 36-350, 31+449;

50+612 (exchange of stock of merchandise

.\lc(‘all v. Bushnell, 41-37. 42+545; Max
ﬁeld v. Schwartz, 45-150, 47+448; Michaud
v. Eisenmengcr, 46-405, 408, 49+202;

58+292 (exchange of notes); Mountain v.

Mpls. etc. Ry. v. Chisholm, 55-374, 377,
57+63; Oxford v. ‘Nichols, 57-206, 58+865;
Dart v. Minn. L. 8: T. Co., 74-426, 77+

288; First Nat. Bank v. Flynn, 75-279,
77+96l; Jumiska v. Andrews, 87-515, 92+

470.

See Follansbee \'. Johnson, 28-311,

9+882.
60 Stearns v. Johnson, 17-142(116); Mer

riam v. Pine City L. (‘o., 23-314; Haven
v. Neal, 43-315, 45+612; O’Gara v. Han

sing, 88-401. 93+307; Brown v. Bayer, 91
140, 97+736.

(exchange of land for corporate stock);

Stickney v. Jordan, 47-262, 49+980 (pur

for land); Wallace v. Hallowed, 56-501,
Day, 91-249, 97+883 (sale of land); Ritko

v. Grove, 102-312, 113+629 (exchange of
land); Knight v. Leighton, 124+1090 (sale
of land—price agreed upon not control
ling).
68 Mountain

v.

Day,

91-249,

97+883;

Ritko v. Grove, 102-312, 317, 113+629.
M Kelly v. Rogers, 21-146.
'5 See Potter v. Mellen 36-122, 30+-438;

Bradford v. Neill, 46-347, 49+l93.
M Villett v. Moler, 82-12, 84+452.

FRAUDULENT CONVEYANCES
WHAT CONSTITUTES
The statute, 3842.

Object and effect of statute, 3843.
Voidable not void, 3844.

Creditor ’s right to debtor ’s property, 3845.
Essential elements, 3846.
Name of instrument not controlling, 3847.
Fraudulent intent, 3848.

RIGHTS AND LIABILITIES OF PUR
CHASERS
Title of grantee, 3890.
Reimbursement, 3891.
Right to crops, 3892.
Liability of grantee to creditors, 3893.
BONA FIDE PURCHASERS

Consideration, 3849.
Property must be appropriable, 3850.
Grantee-—Knowledge of fraud, 3851.

Protected, 3894.

Consideration, 3895.

Preferences, 3852.

Notice, 3896.

Fraudulent transfers of personalty, 3853.

Right to surplus, 3897.

Trusts for debtor—St-atute, 3854.

WHO MAY AVOID
Sale of chattels-Change of possession—
Statute, 3855.

In general, 3898.

Good between the parties, 3899.
Subsequent creditors, 3900.
Creditors must have a “lawful” claim,
Assignment of debt—Statute, 3857.
3901.
Transfers between near relatives, 3858.
Transfers between husband and wife, 3859. ' Conﬁrmation, 3902.
Estoppel, 3903.
Existence of other property, 3860.
Others than creditors, 3904.
Transfer fraudulent in part, 3861.
Transfers to secure time, 3862.
REMEDIES OF CREDITORS
Improvements on land of another, 3863.
Payment of compound interest, 3864.
Election, 3905.
Payment of outlawed debt, 3865.
Sale on execution—Attachment, 3906.
Transformation of property, 3866.
BURDEN OF PROOF
Gratuitous labor by debtor, 3867.
Real estate mortgages, 3868.
In general, 3907.
Leases, 3869.
Proof of debt, 3908.
Degree of proof required, 3909.
VOLUNTARY TRANSFERS
EVIDENCE
Deﬁnition, 3870.
In general, 3910.
Of personalty, 3871.
Sale of
3856.

stock

of

merchandise—Statute,

Not fraudulent per se, 3872.

Direct evidence as to intent, 3911.

Presumptively fraudulent, 3873.

Admitted liberally, 3912.
Circumstantial evidence, 3913.
Badges of fraud, 3914.

With fraudulent intent, 3874.

Transfers for future maintenance, 3875.

Cross-examination, 3915.

ASSIGNMENTS FOR THE BENEFIT
OF CREDITORS
General rule, 3876.
Fraudulent provisions, 3877.
By solvent debtor, 3878.
Selection of unﬁt assignee, 3879.
To force a compromise, 3880.
Assignment must be absolute, 3881.
To continue business, 3882.
Employment of assignor, 3883.
CHATTEL MORTGAGES
General rule, 3884.

Retention
3885.

of

possession

by

mortgagor,

To secure future advances, 3886.

Acts and declarations of conspirators, 3916.
Declarations
3917.

of

debtor

after

transfer,

Acts and declarations of grantor in pos
session. 3918.

Insolvency of debtor, 3919.
Miscellaneous cases, 3920.

ACTION TO SET ASIDE
Nature of action, 3921.
Limitation of actions, 3922.

Necessity of judgment. 3923.
Parties defendant, 3924.
Complaint, 3925.
Answer, 3926.
Defences, 3927.
Law and fact, 3928.

To secure future earnings, 3887.

Findings, 3929.

In excess of amount due. 3888.

Judgment—Relief allowable, 3930.

Withholding from record, 3889.

Custody of property pending action, 3931.
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Cross-References

See Assignments for the Beneﬁt of Creditors,
ment, 3997; Trusts.

604; Bankruptcy, 747, 758 ; Garnish

WHAT CONSTITUTES

3842. The statute—Our general statute against fraudulent conveyances "

is based on 13 Eliz. c. 5,“ and like that statute is declaratory of common law.”
It is broad and comprehensive, aiming not merely to prevent the debtor from

defeating his creditors in the collection of their debts, but even from in
any manner hindering or delaying them."0
3843. Object and effect of statute—The object and effect of statutes avoid
ing fraudulent conveyances of property, as to creditors, is not to transfer any
right of property, or to dispense with legal remedies for the satisfaction of
debts, but to remove obstacles fraudulently interposed to the enforcement of
such remedies, and to enable the creditor to avail himself of these remedies
notwithstanding the fraud?1

3844. Voidable not void—The word “void” as used in the statute means
“voidable.”

A transfer in fraud of creditors is voidable at their election, but

in all other respects it is valid. It is a mere private fraud available only
to those injured by it.12
3845. Creditor’s right to debtor’s property-—-The law regards all the
unexempt property of a debtor as of right belonging to his creditors and
sanctions no scheme or device to deprive them of it.73 A debtor’s property
is by law subject immediately to process issued at the instance of his creditor,
and he may not lawfully delay the creditor by any device which leaves it
virtually subject to his control and disposition. And it makes no difference
that he intends ultimately to apply the avails of it to the payment of his
debts, because that leaves the time of payment, as well as the particular
creditor to whom the avails shall be paid, to depend on his will and pleasure.“
3846. Essential elements-—To make a debtor’s transfer of property fraudu
lent as respects his creditors, there must be an intent to defraud, express or
implied, and an act which, if allowed to stand, will actually defraud them
by hindering, delaying, or preventing the collection of their claims."
3847. Name of instrument not contro11ing—The name by which an in
strument is called by the parties, or terms in which it is expressed, are un
important. The intent with which it is executed and its effect on creditors
are the important questions."6
3848. Fraudulent intent—Fraudulent intent is essential. The conveyance
must be made with intent on the part of the debtor to hinder, delay, or defraud

his creditors.

'l‘he validity of a conveyance is to be determined, not by its

"7 R. L. 1905 § 3498.
08 Bruggerman v. Hoerr, 7-337(264);
Piper v. Johnston, 12-60(27); Livingston

Devlin v. Quigg, 44-534, 47+258; Living

v. Ives, 35-55, 27+74; Fullington v. N. W.

"8 Gere v. Murray, 6—305(213, 223); Tru
itt v. Caldwell, 3-364(257, 270); May v.

etc. Assn., 48-490, 51+475; Byrnes v. Volz,
53-110, 54+942; Wilson v. Walrath, 103
412. 1151-203.

119 Piper v. Johnston, 12-60(27); Black
man v. Wheaten, 13—326(299); Hathaway

v. Brown, 18-414(373); Byrnes v. Volz,
53-110, 54+942.
7'' Burt v. McKinstry, 4-204(146).
T1 Tolbert v. Horton, 31-518, 18+647.
72 Brasie v. Mpls. B. Co., 87-456, 92+
340; Lucy v. Freeman, 93-274, 101+167;

ston v. Ives, 35-55, 27+74; Butler v. White,
25-432; Hathaway v. Brown, 22-214.

Walker, 35-194, 281-252.

14 Smith v. Conkwright, 28-23, 8+876.
"Baldwin v. Rogers, 28-544, 11+77;
Blake v. Boisjoli, 51-296, 53+637; Keith
v. Albrecht, 89-247, 94+677; Aretz v.
Kloos, 89-432, 95-+216, 769.
‘I6 Chophard v. Bayard, 4—533(418) ; Ben
nett v. Ellison, 23-242, 252; Minor v.
Sheehan. 30-419. 421, 15+687.
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effect, but by the intention with which it is made." It is not enough that
the effect of a conveyance will be to hinder, delay, or defraud creditors.78
The intent must exist at the time of the transfer." A transfer must stand
or fall by the_ intent existing at the time it is made, and if then void, it will
not be rendered valid by any subsequent act of the maker or change in the
value of the property.“0 When the necessary consequence of a transfer is to
hinder, delay, or defraud creditors, the fraudulent intent will be conclusively

presumed. The law imputes to the debtor the intention necessarily implied
from the nature of an instrument executed by him.81 A fraudulent intent
is unnecessary to render a voluntary transfer voidable.“2
3849. Consideration-—A. transfer may be fraudulent and voidable though
based on a valuable consideration.88
3850. Property must be appropriab1e—A transfer is not fraudulent as
to creditors, unless the property transferred is appropriable by law to the
payment of_ their claims. The thing transferred must be of value, out of
which the creditor could have realized the whole or a part of his claim.“
A transfer of exempt property is not fraudulent,85 nor is a transfer of property
incumbered to its full value.86 There may be a fraudulent transfer of a
“contingent interest,” 87 of a “beneficial interest,” 88 or of things in action.89
3851. Grantee—Knowledge of fraud—As a general rule, to render a trans
fer fraudulent as to creditors voidable, the grantee must participate in the
fraud or have knowledge of it,“0 but this is unnecessary in the case of a
fraudulent assignment for the beneﬁt of creditors,“ or in the case of any other
voluntary conveyance,‘)2 or where the necessary consequence of the transfer
is to defraud creditors.93
3852. Preferences—The payment of an honest debt is not deemed fraud
ulent under the general statute against fraudulent conveyances, though it
operates as a preference, and hinders and delays the other creditors.“ A
preferential mortgage is not void under that statute.”
'17 Burt v. McKinstry, 4-204(146, 150);
Gere v.

Murray, 6-305(213);

Hathaway

v. Brown, 18-414(373, 382); Vose v.
Stickney, 19—367(312); Horton v. Will
iams, 21-187, 192; Bennett v. Ellison, 23
242, 252;

0’Connor v. Meehan,

47-247,

49+982; Wetherill v. Canney, 62-341, 64+
818.
7BO’Connor v. Meehan, 47-247, 49+982.
'19 Burt v. McKinstry, 4-204(146); File

beck v. Bean, 45-307, 47+969.
80 Burt v. McKinstry, 4—204(146); Stein
v. Munch. 24-390; Rounds v. Green, 29
139, 12+-154.
81 Grceuleaf v. Edes, 2—264(226); Chop

hard v. Bayard, 4—533(418); Gallagher v.
Roseniield, 47-507, 50+696.
‘*2 See § 3873.

3-3 Truitt \'. Caldwell, 3—364(257); Bra
ley \‘. Byrnes, 20--fl35(389); Fish v. Mc
Donnell, 42-519, 44+535.
5-1 Blake v. Boisjoli, 51-296, 53+637;

Aretz v. Kloos, 89-432, 95+216, 769.
$5 Morrison \'. Abbott, 27-116, 6+4-55;
Ferguson v. Kumler, 27-156. 6+618; Fur
man v. Teuny, 28-77. 9+172; Baldwin v.
Rogers, 28-544, 11+77; Blake v. Boisjoli,

51-296, 53+637; Keith v. Albrecht, 89
247, 94+677.
8° Baldwin v. Rogers. 28-544, 1l+77;

Horton v. Kelly, 40-193, 41+1031; Blake
v. Boisjoli, 51-296, 53+637; Anltman v.
Pikop, 56-531, 58+551; Spooner v. Trav

elers Ins. Co., 76-311, 79+305; Fryberger
v.

Berven,

88-311,

92+1125;

Aretz

v.

Kloos, 89-432, 95+769.
87 Fryberger v. Berven, 88-311, 92+1125.
'18 Brown v. Matthaus, 14-205(149).
Fm Sumner v. Savvtelle, 8-309(272).
9° Hathaway v. Brown, 18—414(373);

Forepaugh v. Pryor, 30-35, 14+61.
v1Gere v. Murray, 6-305(213); Guerin
v. Ilunt, 6-375(260); Bennett v. Ellison,
23-242; Lesher v. Getmau, 28-93, 9+585.

‘J’-I Knatvold v. VVilkinson, 83-265, 86+99f
03 Gallagher v. Rosenﬁeld, 47-507, 50+
696.
"4 Ferguson v. Kumler, 11-104(62); Vose
v. Stickney, 19—367(3]2); Butler v. White,
25-432; Smith v. Deidriek, 30-60, 14+262;
Leonard v. Green, 34-137, 24+915; At
water v. Manchester S. Bank. 45-341. 48+
187; Frost v. Steele. 46-1, 48+413; Mac
kellar v. Pillsbury, 48-396. 51+222; Walsli
v. St. Paul S. F. Co.. 60-397, 62+383; Da
vis v. Cobb. 81-167, 83+505; Aretz v.
Kloos, S9 432, 95+216. 769. See \Volford
v. Farnham, 47-95, 49+:'>28.
"5 Berry v. O’Connor, 33-29, 2l+S40;

Bannon v. Bowler, 34-416, 26+237; Dyson
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3853. Fraudulent transfers of personalty—A transfer of personalty, made
with intent to hinder, delay, or defraud creditors, is void the same as a like

transfer of realty. The omission in the statute of such transfers does not
abrogate the common-law rule."°
3854. Trusts for debtor—Statute—-It is provided by statute that a transfer
made in trust for the person making it is void as against the creditors, existing
or subsequent, of such person."T The statute is aﬁirmative of the common
law,08 and is applicable to transfers of realty as well as personalty.” It has
been held inapplicable to a transfer of exempt property,1 and to a bill of
sale of ﬁrm property to secure ﬁrm debts, with a right of redemption.2 It is
inapplicable to transfers made primarily for the use of the grantee, with an
incidental and partial reservation to the grantor.3 A complaint held not to
state a course of action under the statute.‘
3855. Sale of chatte1s—Change of possession—Statute-—It is provided
by statute that a sale or assignment of a chattel, without a change of possession.
shall be presumptively fraudulent as to creditors.5 The statute is aﬁirmative
of the prevailing rule at common law.‘ No inﬂexible rule can be laid down
as to what constitutes a suﬁicient change of possession to satisfy the statute.
It depends upon the nature and situation of the property, the relation and
position of the parties, and all the circumstances of the particular case. The
delivery and change of possession must be actual, when reasonably pos
sible. When an actual delivery is not reasonably possible, a constructive
or symbolical delivery is suﬁicicnt? When, at the time of a sale or
transfer, the property is in the hands of one who has a lien upon it,
notice to him of such sale or transfer is sufficient to constitute a delivery, as
against subsequent attaching creditors.8 Those who become creditors sub
sequent to the sale, but while the property is in the possession of the vendor,
are “creditors” within the statute.” A subsequent purchaser, to avail himself
of the statute. has the burden of proving that he is a bona ﬁde purchaser.
This he may do, prima facie, by proof that he paid a valuable consideration.10
Under the statute, a vendee has the burden of establishing his own good faith,
but not that of the vendor. The statute does not change the common-law rule

as to bona ﬁde purchasers.

It was enacted to settle the question, as to which

v. St. Paul Nat. Bank, 74-439, 77-+236;

19-367(312) ;

Aretz v. Kloos, 89-432, 95+216, 769.
MBlackm:1n v. Wheaton, 13—326(299);
Hicks v. Stone, 13—434(39S); Hathaway
v. Brown, 18-414(373); Benton v. Snyder,
22-247; Byrnes v. Volz, 53-110, 54+942;
Wilson v. \\'alrath, 103-412, 115+203.

341, 64+818; Anderson v. Lindberg, 64
476, 67+538; Huntv v. Ahnemann, 94-67,
102-+376.
4Anderson v. Lindberg, 64-476, 67+538.
5 R. L. 1905 § 3496.

9'! R. L. 1905 § 3495.
98 Wetherill v. Canuey, 62-341, 64+818;

Anderson

v. Lindberg. 64-476, 67+538;

Smith v. Conkwright. 28-23. 8+-876; May

v. Walker, 35-194, 28+252; Walsh v.
Byrncs. 39-527, 40+831; Truitt v. Cald
well, 3—364(2-57); Thompson v. Bickford,
19-17(1); Williams v. Kemper, 99-301,

109+2-12.
99 VVctherill \'. Canncy, 62-341, 64+818;
Anderson \'. Lindberg, 64-476, 67+538;
Williams v. Kemper, 99-301, 109+242.

1 Blake v. Boisjoli, 51-296, 53+637.
2Dyson v. St. Paul Nat. Bank, 74-439.

77+236.
3Camp r. Thompson, 25-175; Truitt v.

Calrlwell, 3-364(257); Vose V. Stickney,

Wetherill

v.

Canney,

62

6 Crowford v. Neal, 144 U. S. 585; Flami

gan v. Pomeroy, 85-264, 88+761; Wilson
v. Walrath, 103-412, 115+203.
7'I‘unell v. Larson, 39-269, 39+628;
Murch v. Swensen, 40-421, 42+290; Chick

ering v. White, 42-457, 44+988; Lathrop v.
Clayton, 45-124, 47+544; Mullen v. Noo
nan, 44-541, 47+164; Hopkins v. Swensen,
41-292, 42-+1062; Vose v. Stickney, 19

367(312); Bruggernann v. Wagener, 72
329. 75+230; Cortland v. Sharvy, 52-216,
53+1147; Gilbert v. Gonyea, 103-459, 115+

640.
8Freiberg v. Steenboek, 54-509, 56+175.
91\'[ureh v. Swensen, 40-421, 42+290;
Hopkins v. Swensen, 41-292, 42+1062.
1° Mullen v. Noonan, 44-541, 47+164.
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the courts were divided, whether the retention of possession by a vendor was

prima facie or conclusive evidence of fraud.11 The retention of possession
has always been regarded as a badge of fraud.12 The statute raises a mere
presumption of fraud. The vendee may overcome the presumption by proof
that he was a bona ﬁde purchaser.“ Where the facts of a transaction are
such as to make applicable this provision of the statute, the general principle

of law that, where one of two innocent persons must suffer, the loss should
fall on him whose acts or omissions have made the loss possible, does not
appl
.“ Sale of stock of Imerchandise—Statute—A common form of' fraud
38y56.
ulent transfer is a sale of a stock of merchandise.“

The statute declares

such sales presumptively fraudulent as to creditors, unless certain acts are

performed by the parties." The statute is constitutional. It merely pre
scribes a rule of evidence. A sale without conforming to the statute is not
absolutely void, but only presumptively fraudulent.17 The statute has been
held inapplicable to a sale of ﬁxtures.18
3857. Assignment of debt-—Statute-By statute assignments of debts.
except in certain cases, are presumptively fraudulent as to creditors, unless
they are ﬁled with the clerk of the municipality in which the assignor re
sides."
3858. Transfers between near re1atives—Transfers between father and
son, brothers and sisters, and other near relatives, are scrutinized closely by the
courts, but they are not presumptively fraudulent.2° W'hen voluntary, they
are, like all voluntary transfers, presumptively fraudulent.21
3859. Transfers between husband and wife-—Transfers between a hus
band and wife, whether directly or indirectly, are presumptively fraudulent as
to existing creditors. The burden is on her to show good faith and a valuable
consideration paid by her, or by some one in her behalf. She cannot rest
11 Leqve v. Smith, 63-24, 65+121; Wil
son v. Walrath, 103-412, 115+-203.
l2Lehma'nn v. Chapel, 70-496, 73+-402.
1F1Molm v. Barton, 27-530, 8+765; Mae

1" R. L. 1905 § 3503.
1? Thorpe v. Pennock, 99-22, 108+940;
Gilbert v. Gonyea, 103-459, 115+640.
1* Kolander v. Dunn, 95-422, '104+37l,

kellar v. Pillsbury, 48-396, 51+222; Cort

483.
H*1}. L. 1905 § 3502; Baylor v. Butter

land v. Sharvy, 52-216, 53+1147; Leqve v.
Smith, 63-24, 65+121; Wilson v. Walrath,
103-412, 115-+203; Gilbert v. Gonyea, 103-159, 115+640.
14 Wilson v. Walrath, 103-412, 115+-203.
"Derby v. Gallup, 5-119(85); Vose
v. Stickney, 19-367(312); Hathaway v.
Brown, 22-214; Campbell v. Landberg,

27-454, 8+-168; Cotterell v. Dill, 29-114,
12+355; Wilcox v. Landberg, 30-93. 14+
365; Adler v. Apt, 31-348. 17+950;
Bowers v. Mayo, 32-241, 20+186; Mureh

v. Swensen, 40-421, 42+290; Riddell v.
Munro, 49-532, 52+141; Mix v. Ege, 67

fass, 82-21, 84+640; Burton v. Gage, 85
355, S8-+997; Dickson v. St. Paul, 97-258,

106+1053.
797.

See Dyer v. Rowe, 82-223, 84+

=0 Nichols v. Gerlich, 84-483, 87+1120;
Shea v. Hynes, 89-423, 95+214; Heim v.
Hcim, 90-497, 97+379; Gustafson v. Gus

tafson. 92-139, 99+631.
See Leqve v.
Stoppel, 64-74, 66+208; Id., 64-152, 66+
124;

Welch v. Bradley, 45-540, 48+440;

Wethcrill \'. Canney. 62-341, 64+818; Oli

v. Hawley, 82-204, 84+7-16; Dispatch P.

ver v. Hilgers, 88-35, 92+511; Pfetferkorn
v. Seeﬁeld, 66-223, 68+1072; Bowers v.
Mayo. 32-241, 20+186; Allen v. Fortier,
37-218. 34+21; Homberger v. Branden
berg, 35-401, 29+123; Tuncll v. Larson,
39-269, 39+628; Riddell v. Munro, 49-532.
52+-141; Ferguson v. Kumler, 11-104(62);
1/Verner v. Lindgrcn, 56-309, 57+793;
Kells v. McClure. 69-60. 71+-827; Germain
v. Sheehan, 25-338; Dorwin v. Patton.

Co. v. George, 83-309, 86+339; Sharood v.

101-344, 112+266.

Jordan. 90-249, 95-+1108:
Michaelis, 106-544, 119+65.

211\lcCorrl v. Knowlton, 79-299,82+-589.
SP9 § 3873.

116. 69+703; McCarvel v. Wood. 68-104,
70+-871; Brown v. Sehetfer, 72-27. 74+
902; Bruggemunn v. \Vngcner, 72-329, 75+

230; Benton v. Mpls. etc. Co., 73 498. 76+
265; Benson v. Nash. 75-341. 77+991;
.\{anwaring v. O’Brien. 75-542. 78+1;
Schcifer v. Lowe, 77-279, 79+970; Carson

Seahury
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her case solely upon the production of a deed in which there is an expressed
consideration.22 The presumption is not conclusive, though the husband is
insolvent.za There is no such presumption as to subsequent creditors.M
3860.’ Existence of other property—A fraudulent transfer is voidable,
though the debtor has other property out of which his debts may be made.
In other words, it is unnecessary that the debtor should be insolvent. But
the retention of other property is of course evidence of a want of fraudulent
intent.“ If a grantor retains property sufficient for the payment of all of
his debts, he has a right in good faith to provide for his future support by
a conveyance of a part of his property.20

3861. Transfer fraudulent in part—If a transfer is fraudulent in part
it is voidable in toto.27
3862. Transfers to secure time-A transfer made by a debtor to secure an
extension of time in which to pay his debts is fraudulent.28
3863. Improvements on land of another—-It is not a fraud on his creditor
for a debtor, in good faith, to spend money in improvements on the land of
another, in payment of an indebtedness.2°
3864. Payment of compound interest—'l‘he payment of compound interest
is not a fraud on creditors.30
3865. Payment of outlawed debt—The payment of a debt barred by the
statute of limitations is not a fraud on creditors.31
3866. Transformation of property—A debtor cannot put his property be
yond the reach of his creditors by changing its form or by substituting other
property.32

3867. Gratuitous labor by debtor—-Creditors cannot compel a debtor to
earn money for their beneﬁt, and they cannot complain if he chooses to work
for another gratuitously.83
3868. Real estate mortgages—A fraudulent transfer may be in the form
of a real estate mortgage.“

3869. Leases—A fraudulent transfer may be in the form of a lease.“
'-'2 Mpls. ete. Co. v. Halonen, 56-469, 57+
1136; Shea v. Hynes, 89-423, 95+214;
Bodkin v. Kerr, 97-301, 107+137; Quinn
v. Mpls. rl‘. M. Co., 102-256, 113+689. See
Teller v. Bishop, 8—226(195); Brown v.
Matthaus, 14-205(149) ; Sanders v. Chan
dler, 26-273, 3+351; Farnham v. Kennedy,

28-365, 10+20; Hossfeldt v. Dill, 28-469,
10+78l; Ladd v. Newell, 34-107, 24+366;
Eilers v. Conradt, 39-242, 39+320; Union

Nat. Bank v. Pray, 44-168, 46+304; Chad
bourn v. \Villiams, 45-294, 47+812; Frost
V. Steele, 46-1, 4S+413; Olson v. Amund
son, 51-114, 52+1096; Hazlett v. Babeock,

64-254, 66+971; Cain v. Mead, 66-195,
68+840; Bond v. Stryker, 73-265, 76+26;

De Lancey v. Finnegan, 86-255, 90+387;
Fryberger v. Berven, 88-311, 92+1125;
Halbert v. Pranke, 91-204, 97+9T6; Bod

kin v. Kerr, 97-301, 107+137.
'-’~'l Teller v. Bishop, 8-226(l95); Quinn
v. Mpls. T. M. Co.. 102-256, 113+689.
'-'4 See Sanders v. Chandler, 26-273, 3+
351.
2-" We-thcrill v. Canney, 62-341, 347, 64+
818;

Wadsworth v. Sehisselbauer, 32-84,

19+390; Rounds v. Green, 29-139, 12+454;
Walkow v. Kingsley, 45-283, 47+807;

Spooner v. Travelers Ins. Co., 76-311, 79+
305; Cochran v. Cochran, 96-523, 105+183.
But see, Camp v. Thompson, 25-175:
Johnston v. Piper, 4-192(133).
'-'0 Wetherill v. Canney, 62-341, 64+818.
=7 Grcenleaf v. Edes, 2-264(226); Hor~
ton v. Williams, 21-187 ; Gallagher v.
Rosenﬁeld, 47-507, 50+-696. See Erickson
v. Paterson, 47-525, 50+699; Henderson v.

Kendrick, 72-253, 75+127.
‘-'8 Bennett v. Ellison, 23-242; Kells \'.
McClure, 69-60, 71+827.

2° Frost v. Steele, 46-1, 48+413.
801d.
31 Id.
81’ Qee Brown v. Matthaus, 14—205(1-49).

33 Eilers v. Conradt, 39-242, 39+320.
-“>4 See Thompson v. Biekford, 19-17(1);
Gjerness v. Mathews, 27-320, 7+355; Mad

igan v. Mead, 31-94, 16+539; Livingston
v. Ives, 35-55, 27+74; Nazro v. Ware, 38

443, 38+359; Horton v. Kelly, 40-193. 41+
1031; Devlin v. Quigg, 44-534, 47+258;
Kellogg v. Kelley, 69-124, 71+924; New
Prague M. Co. v. Sehreiner, 70-125, 72+

963; Moffett v. Parker, 71-139, 73+S50;
First Nat. Bank v. Brass, 71-211, 73+729;
Anderson v. Lee, 73-397, 76+24; Hanson
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VOLUNTARY TRANSFERS

3870. Deﬁnition--A voluntary conveyance is one made without any valuable
consideration.“
3871. Of personalty-—A voluntary transfer of personalty stands on the
same footing as a voluntary transfer of realty.“T
3872. Not fraudulent per se-—By virtue of statute a voluntary transfer is
not fraudulent per se as to creditors.88
3873. Presumptively fraudulent—A voluntary transfer by a debtor is pre
sumptively fraudulent as to existing creditors;” otherwise as to subsequent
creditors.“0 It is only presumptively fraudulent. It is valid upon proof that
the debtor had ample property, other than that conveyed, to satisfy all his
debts and that it was made in good faith.“
3874. With fraudulent intent-A voluntary transfer by a debtor, made
with fraudulent intent, is voidable as to creditors.42

3875. Transfers for future maintenance—Transfers 1nade by a debtor on
no other consideration than a promise for future maintenance are voluntary
and presumptively fraudulent as to creditors.43
ASSIGNMENTS FOR THE BENEFIT

OF CREDITORS

3876. General rule—An assignment for the beneﬁt of creditors, made with
intent to hinder, delay, or defraud creditors, is voidable at their election.“
This rule is not changed by the statute regulating such assignments.“S Such

assignments, if not fraudulent, are tolerated though they necessarily involve
some,delay to creditors. They are an exception to the general rule making
transfers which delay creditors voidable. But no other delay than such as
is reasonably necessary to convert the property into money and distribute it
among the creditors is permitted.“ A fraudulent intent will vitiate an assign
ment whether such intent appears upon the face of the instrument, or from
extrinsic evidence.‘"
3877. Fraudulent provisions—An assignment is fraudulent and voidable
if it reserves any benefit to the assignor before all the debts are paid ; '8 if it
authorizes the assignee to sell on credit;“’ if it requires releases;“° if it
v. White, 75-523, 78+111; Taylor v. Mitch

v. Canney, 62-341, 64-818; Leqve v. Stop

ell, 80-492, S3+41S; Do Lancey v. Fin
negan, 86—255, 90+387.
3“ See Ohlson v. Manderfeld, 28-390, 10+

418; Allen v. Fortier, 37-218, 34+21; Mc

pel, 64-152, 66+124.
44 R. L. 1905 § 3498; Blackman v.
Wheaton, 13—326(299) and cases under
§§ 3877-3882.

Donald v. Peacock, 37-512, 35-+370.
3" Knatvold v. Wilkinson, 83-265, 86+99.

"5 Lcsher v. Getrnan, 28-93, 9+-585.
46 Bennett v. Ellison, 23-242, 252; Green

37 Sumner v. Sawtcllc, 8-309(272, 282).
38 R. L. 1905 § 3500.
3" Filley v. Register, 4—391(296); Henry
v. Hinman, 25-199; Tupper v. Thompson,

26-385, 4+621; \\'alsh v. Byrnes, 39-527,
40+831;

Welch v.

Bradley, 45-540, 48+

440; McCord v. Knowlton, 79-299, 82(
589; Knatvold \'. Wilkinsori, 83-265, 86+
99; Woollcy v. Cochran, 101-541, 112+
1143.
4° Walsh v. Byrnes, 39-527, 401-831.

41 Filley v. Register, 4-391(296, 299).
42 Walsh v. Byrncs, 39-527, 40+8-31;
Knatvold v. Wilkinson. 83-265, 86;99.
431-Icnry v. Hinmau, 25-199; Tuppcr v.
Thompson, 26-385, 4+621; McCord v.
Knowlton, 79-299. 82+589. Sec ‘Vcthcrill

leaf v. Edes, 2-264(226, 237); Guerin v.

Hunt, s-4’/'7(427, 436).
41 Lesher v. Getman, 28-93, 9+585.

43 Bennett v. Ellison. 23-242, 252; Ban
ning v. Sibley, 3-389(282); Kidder v. Sib
ley, 3-406(300); Truitt v. Caldwell, 3-364
257); May v. Walker, 35-194, 28+252.
See Dyson v. St. Paul Nat. Bank, 74-439,

77+236.
4” Greenleaf v. Edes, 2-264(226); Truitt
v. Caldwell, 3-364(257); Scott v. Edes,
3-377(271); Mower v. Hanford, 6-535
(372); Benton v. Snyder, 22-247; Bennett

v. Ellison, 23-242, 252.
-'1" Bennett v. Ellison, 23-242, 252; May
\-'. Walker. 35-194, 28+252; McConnell v.
Raknoss, 41-3, 42+:'>39.
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dictates to the creditors the terms upon which they may share in the estate; 5‘
or if it authorizes the assignee to sell in the ordinary course of business.“2
It is not fraudulent merely because it authorizes the assignee to sell as soon
as “convenient.” 5”
3878. By solvent debtor—1f the value of the property assigned is greatly

in excess of the debts, the intent to hinder and delay creditors conclusively
appears.

Where the excess of assets is so unreasonably large as to force the

conclusion that the assignment is made in the interest of the assignor, and
to protect him from the sacriﬁce attending a forced sale, rather than for the
beneﬁt of the creditors, the assignment is fraudulent. The schedule is not
conclusive in this connection, as to the value of the property assigned.“

3879. Selection of unﬁt assignee-—The selection of an unﬁt or incompetent
assignee is a badge of fraud.“

3880. To force a compromise-—An assignment made with the intent to
force a compromise with creditors is voidable at their election.“

But a mere

hope or expectation on the part of an assignor that a compromise will be con
summated will not vitiate an assignment.57

3881. Assignment must be abso1ute—The only intent consistent with good
faith is that the assigned property should be devoted absolutely, unreservedly,
and in the shortest time consistent with the best interest of the creditors, to

the payment of all the debts of the assignor.“
3882. To continue business—An assignment made with intent to prevent
a forced sale and to continue a business is fraudulent."
3883. Employment of assignor—The employment of the assignor by the
assignee, to act as clerk and to assist in the sale of the assigned property,
is not conclusive evidence of fraud."0
CHATTEL MORTGAGES

3884. General rule-—A chattel mortgage, executed with the intent to hinder,

delay, or defraud creditors, is voidable at their election.“ A chattel mortgage
not ﬁled as required by statute is presumptively fraudulent as to creditors.02
3885. Retention of possession by mortgagor—A chattel mortgage with
an agreement that the mortgagor may retain possession and sell or dispose of
the property as his own, without satisfaction of the mortgage debt, is fraud
ulent as a matter of law and voidable as against the mortgagor’s creditors and

subsequent purchasers and mortgagees.‘8

Donnell, 42-519, 44+535; Hanson v. Bean,

51 Banning v. Sibley, 3—389(282).

52 Truitt v. Caldwell, 3—364(257).
53 McClung v. Bergfeld, 4—148(99).
54 Burt v. MeKinstry, 4—204(146); Guer
in v. Hunt, 8-477(427).
See Gere v.
Murray, 6-305(213).
55 Guerin v. Hunt, 6—375(260); Simon v.

Mann, 33-412, 23+856; McKibbin v. E]
lingson, 58-205, 59+1003.
56 Bennett v. Ellison, 23-242;

Where the mortgage contains an

May

v.

Walker, 35-194, 28-l-252; Davies v. Dow.
80-223, 83+50.
5'! Lesher v. Getman, 28-93, 9+585.
‘'3 Gere v. Murray, 6-305(213).

59 Id.; Davies v. Dow, 80-223, 83+50.
6° Noyes v. Bcaupre, 36-49, 30+126.
61 Evidence held to show fraud; Solberg
v. Peterson, 27-431, 8+144; Millis v. Lom

bard, 32-259, 20+]87; North Star B. & S.
Co. v. Ladd, 32-381, 201-334; Fish v. Mc

51-546, 53+871; Allen v. Knutson, 96-340,

10-H963. Evidence held not to show fraud:
Forepaugh v. Pryor, 30-35, 14+61; Aretz
v. Kloos, 89-432, 95+216, 769; Adams V.
Overboc, 105-295, 117+-196; Canﬁeld v.
Bodkin. 105-522, 117+498.
62 See § 1446.

"8 Chophard v. Bayard, 4-533(418); Hor
ton v. Williams, 21-187; Stein v. Munch,
24-390; First Nat. Bank v. Anderson, 24
435; Mann v. Flower, 25-500; Bannon v.

Bowler, 34-116, 26+237; Filebeck v. Bean.
4.’-307, 47+969; Gallagher v. Rosenﬁeld,
47-507, 50+696; Hayes v. Gallagher, 58
502, 60+343; Pierce v. VVagner, 64-265.
66+977, 67+537; Pabst v. Butchart, 67

191,

69+809;

Clarke v.

Nat.

Bank, 74-58, 76+965. 1125;

Campbell, 81-107,

83+469;

Citizens’

Donohue v.

Citizens’ S.
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express agreement authorizing the mortgagor to sell in the usual course of
business, the mortgage is fraudulent as a matter of law, unless it also con‘
tains an agreement that the mortgagor shall apply the proceeds of the sales

to the payment of the mortgage debt. This rule, however, is not to be ex
tended to cases not fairly falling within it.“ A mortgage on a retail stock
of goods provided that the mortgagor should sell the goods in the regular
course of business, and apply the proceeds in keeping up the stock and de
fraying the expenses of running the business, and that all of the balance of
the proceeds should be paid to the mortgagee, to be applied on the mortgage
debt. It was held that the mortgage was fraudulent as a matter of law.“
If the mortgage requires the proceeds of sales to be paid directly to the
mortgagee, in payment of the mortgage debt, it is not fraudulent as a matter

of law.“ A subsequent taking by the mortgagee, under and by virtue of the
mortgage, of a part of the property not sold by the mortgagor will not remove
the original taint." But, if the mortgagor, before any creditor attacks the
mortgage, voluntarily and in good faith delivers the property to the holder
of the mortgage, for the purpose of being applied in payment of the mortgage
debt, a creditor cannot subsequently attack the mortgage as a fraud upon
him.08 Taking possession of the property by the mortgagee under proceedings
to foreclose a mortgage voidable for fraud will not impair the rights of
creditors to reach the same or to compel him to account for it. Where a
mortgage confers the power to sell, a provision requiring the mortgagor in
possession to replenish the stock will not render it valid.“ The term “cred
itors,” as used in relation to mortgages fraudulent as to creditors, includes

all persons who were such while the chattels remained in the possession of the
mortgagor under the agreement, and their rights are not affected by the
fact that they did not obtain judgment or a speciﬁc lien until after the delivery
of the property to the mortgagee.’°
3886. To secure future advances--A mortgage to secure future advances
is not fraudulent as a matter of law.‘1
3887. To secure future earnings—A chattel mortgage is void, at least
against creditors without actual notice, which purports to assign, to secure
a speciﬁed debt. all the future earnings of a threshing machine. therein

described, also of any other threshing machine operated by the mortgagor.
and of the crew, including men and teams, operating them, which may accrue
for threshing during the then ensuing two years within three designated
townships."2

3888. In excess of amount due——'l‘he mere fact that a mortgage is given
to secure a larger sum than is actually due from the mortgagor to the mort
gagee, or that it fails to describe the real character of the debt or liability
secured, does not render it fraudulent as a matter of law; but it is evidence

of fraud, and throws the burden on the mortgagee of showing the good faith
of the mortgage.73

3889. Withholding from record—If a mortgage is withheld from record.
pursuant to an agreement between the mortgagor and mortgagee, in order
Bank v:Brown, 1244990.

See 13 Harv. L.

Rev. 151.

"4 Pabst
Donohue
v. Campbell,
81-107,
83+469.
"5
v. Butchart,
67~19l.
69+809.
See
Blakcly v. Hammerel, 62-307. 64+821.
‘*6 Bannon v. Bowler, 34-416, 26+237;
Donohue v. Campbell, 81-107. 83*469. See
Pabst v. Butchart, 67-191, 69+809.
'17 Stein v. Munch. 24-390.

68 First Nat. Bank v. Anderson, 24-435.

69 Gallagher v. Rosenﬁeld, 47-507, 50+
696.

70 Citizens’
S. Bank v. 33~29,
Brown,I2l+84O.
124+990.
71
Berry v. O’Connor,
72 Dyer v. Schneider. 106-271, 1l8+101l.
78 Berry v. O'Connor, 33-29, 21+8-40:
Minor v. Sheehan, 30-419, ]5+687; Han
son v. Bean, 51-546, 53+R71; Heim v.
Chapel, 62-338, 64+825.
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that the credit of the former may not be impaired, it would be deemed a
fraud as to any one who should become a creditor of the mortgagor, relying
upon the false appearance of responsibility thus created, and as to such a
creditor the mortgagee would be estopped.H
RIGHTS AND LIABILITIES OF PURCHASERS

3890. Title of grantee—'l.‘he legal title to property alleged to have been
transferred with intent to hinder, delay, and defraud creditors is in the
fraudulent grantee, the fraudulent character of the transfer not appearing
upon its face; and the title continues in such grantee, notwithstanding a sale
of the property by a creditor on execution against the grantor, until the fraud

is exposed, and the transfer set aside in some judicial proceeding. The title
of a fraudulent grantee is protected by the statute of limitations, and, unless
defrauded creditors effect a cancelation thereof in some appropriate action
brought within six years from the discovery of the fraud, his title becomes
absolute and unassai1able.'H5 The grantee may do with the property all that
the grantor might have done if he had retained it." He gets no title as
against creditors by a deed from the purchaser at the foreclosure of a mortgage
existing on the land at the time of the fraudulent conveyance and afterwards
foreclosed, which deed was given as upon redemption, or by assignment of the
certiﬁcate of foreclosure sale.’7
3891. Reimbursement—If a transfer is tainted with actual fraud it will
not be allowed to stand for any purpose either of reimbursement or indemnity.
If a transfer is only constructively fraudulent the rule is flexible, depending
on the facts of the particular case. It may be allowed to stand to secure
the grantee for the amount paid by him to satisfy a mortgage on the land."
3892. Right to crops-—A fraudulent grantee of a farm has, as against the
creditors of his grantor, title to the crops that he raises on the farm while the
conveyance is unimpeached, unless it be shown that he manages the farm,
and raises the crops, for the beneﬁt of the grantor.“ Crops on land at the
time it is fraudulently conveyed may be reached by creditors.80
3893. Liability of grantee to credit0rs—If a grantee who has knowledge
of the fraud of his grantor receives rents and proﬁts from the property, or
sells it to a bona ﬁde purchaser, he is liable for the proceeds to the grantor’s
creditors, without any deduction for the debt due from the grantor to him,
or for any taxes or liens paid by him; and if he has invested the proceeds
in speciﬁc stocks or securities, the creditors may have such stocks or securities
sold to satisfy their demands.81
BONA FIDE PURCHASERS

3894. Protected-—The statute protects the title of a bona ﬁde purchaser.82
It is aﬁirmative of common law and it is therefore immaterial whether it applies
74 Baker v. Pottle, 48-479, 51+383.
7-5 Brasie v. Mpls. B. Co., 87-456, 92+340.
See, for a criticism of this case, 16 Harv.
L. Rev. 375.

80 Erickson v. Paterson, 47-525, 50+699.
81 Thompson v. Bickford, 19-17(1);
Byrnes v. Volz, 53-110, 54+942. See Nob~
let v. St. John, 29-180, 12+527; Leqve v.

76 Brown v. Scheffer, 72-27, 74+902.

Stoppel,

77 Thompson v. Biokford, 19-17(1).
18Leqve v, Stoppel, 64-74, 66+208.
10 Sanders v. Chandler, 26-273, 3+351;

Johnson, 55-515, 57+223; Chamberlain v.
O'Brien, 46-80, 48+447; McOarvel v.
Wood, 68-104, 70+871.

64-74,

66+208;

Thompson

v.

Hossfeldt v. Dill, 28-469, 10+781; Hartman v. Weiland, 36-223, 30+815; Olson

92 R. L. 1905 § 3501; Hathaway v. Brown,
18-414(373); Durfee v. Pavitt, 14-424

V. Amundsen, 51-114, 52+1096; Cain v.
Mead, 66-195, 68+840.
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to transfers of personalty or not.83 A purchaser with notice from a bona ﬁde
purchaser is protected.“
3895. -Consideration--To constitute one a bona ﬁde purchaser he must have
paid a valuable consideration.85 If only a part of the purchase money is paid
before notice the transfer may be set aside, but the purchaser will be pro
tected pro tanto." The relinquishment of a precedent debt is a valuable con
sideration in this connection."
3896. Notice-If the instrument of transfer bears a fraudulent intent on its
face the grantee is charged with notice of the fraud.“8 If the grantee has
knowledge of facts which would put a man of ordinary prudence upon an
inquiry which would lead to the discovery of the‘ fraudulent intent, he is
charged with notice of such intent.” Mere knowledge of the purchaser that
the vendor is in failing circumstances or insolvent, or that there are suits
pending against him, is not in itself sufficient to put the purchaser upon
inquiry."° Where the necessary consequence of a transfer is to hinder, delay,
or defraud creditors the grantee cannot be a bona ﬁde purchaser.m A
purchaser is charged with notice of a prior attachment by a creditor.“2 Evi
dence held to show that a grantee had notice.93
3897. Right to surplus-A surplus after paying the claims of creditors
belongs to the grantee, though he is a fraudulent grantee.M
WHO MAY AVOID

3898. In genera1.—The following persons have been held entitled to avoid
a. fraudulent transfer: an assignee for the beneﬁt of creditors;"5 a receiver
in insolvency; "“ a receiver in supplementary proceedings,"7 a receiver of an
insolvent eorporation;‘"3 a purchaser at an execution sale_:‘’9 a wife, suing

or about to sue for a divorce and alimony; 1 a trustee in bankruptcy ;’ a
purchaser from an assignee or receiver in insolvency;3 a mortgagee,‘ and

members of a firm.5 The following persons have been held not entitled to
avoid a fraudulent transfer: a junior mortgagee; “ a purchaser, from an as
signee in insolvency, of property subject to a mortgage; 7 a mortgagee with
B8 Leqve v. Smith, 63-24, 28, 65+121.
84 Mix v. Ege, 67-116, 69+703.
86 Hicks v. Stone, 13—434(398); Arnold
v. Hoschildt, 69-101, 71+829.
W Crockett v. Phinney, 33-157, 22+292.
See Riddell v. Munro, 49-532, 52+-141.
81 See 'Woodw0rth v. Carroll, 104-65,
112l-1054-, 115+946 (overruling Baze v.

Arper, 6-220, 142).
88 Henry v. Hinman, 25-199, 201; Gal
lagher v. Rosenﬁeld, 47-507, 50+696.
59 Manwaring v. O’Brien, 75-542, 78+1;
Arnold v. Hoschildt, 6_9-101, 71+829;

Wachuta

v.

llolmberg,

71-55,

73+637;

Cochran v. Cochran, 96-523, 105+l83. See
Thompson v. Johnson, 55-515, 57+223;
Durfee v. Pavitt, 14-424(319); Bergen
thal v. Security S. Bank. 102-138, 112+
892; Gilbert v. Gonyea, 103-459, 115+640.
W Gilbert v. Gonycn, 103-459, 1l5+640.

P1Gallaghcr v. Rosenﬁeld, 47-507, 50+
696.
"2 Arper v. Baze, 9-108(98):
Conkwright, 28-23, 8+876.

Smith v.

M1Kel1s v. McClure, 69-60, 71-+827.
94 Piper v. Johnston, 12-60(27, 33).
05 See § 604.

96 See § 4589.
9'1 Dunham v.

Byrnes,

36-106. 30+402.

See Tvedt v. Mackel, 67-24, 69+475; Walsh
v. Byrnes, 39-527, 40+831.

99 Farmers’ L. & T. Co. v. Mpls. E. &
M. Works, 35-543, 29+349; Taylor v
Mitchell, 80-492, 83+418.

99 Campbell v. Jones, 25-155; Millis v.
Lombard, 32-259, 20+187; Fisher v. Uten
dorfer, 68-226, 71-+29.
1 See § 2809.
2Schrnitt v. Dahl. 88-506. 93+665. See
Lane v. Innes, 43-137. 45+4.

8Shay v. Security Bank. 67-287, 69+920:
Fisher v. Utcndorfer. 68-226, 71+29.
4 Arnold v. Hosehildt. 69-101, 71+829.
5Fuller v. Nelson, 35-213, 28+511.
"Tolbcrt v. Horton, 31-518, 18+647.
TOlson v. Hanson. 74-337. 77+231.
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notice; 8 one not a subsequent purchaser or mortgagee or creditor; ‘’ a debtor

of an assignor; 1“ and a subsequent purchaser from the debtor,11
3899. Good between the parties—A transfer in fraud of creditors is valid
between the parties,12 and their privies.18 The grantor cannot maintain an
action to set it aside,M but a fraudulent mortgagor may redeem,“ or resist
a foreclosure.“ A fraudulent plcdgor may redeem."

3900. Subsequent creditors—A subsequent creditor cannot avoid a transfer
merely because it was made with intent to defraud creditors existing at the
time of its execution.18 He may avoid a transfer made with intent to defraud
him,1° or one the necessary consequence of which is to defraud creditors.20
An intent to defraud existing creditors may, in connection with other circum
stances, be evidence of an intent to defraud subsequent creditors.21
3901. Creditors must have a “lawful” claim-A creditor cannot attack
a transfer for fraud unless he has a “lawful” claim—one enforceable at law.22
If he has recovered judgment it is conclusive of the validity of his claim.23

3902. Conﬁrmation-—Creditors may conﬁrm a fraudulent transfer and they
will be held to have done so if they pursue the property or money which the
debtor received in exchange for the transfer. They have an election to conﬁrm
or avoid the transfer; they cannot do both, and they must aﬁirm or avoid
in toto.“

3903. Estoppel—A person who receives a beneﬁt from a transfer may be
estopped from subsequently attacking it for fraud."
3904. Others than creditom—The general statute covers transfers fraudu
lent as to creditors “or ‘other persons.” 2“ This includes a wife prosecuting,
or about to prosecute, an action for divorce and alimony.27
8Fitzpatrick v. Hanson, 55-195, 56+814.
"Howe v. Cochran, 47-403, 50+368; El
lingboo v. Brakken, 36-156, 30+659; Clark

v. Richards, 68-282, 71+389; Zimmerman
v. Lamb, 7-421(336).
1° Rohrer v. Turrill, 4-407 (309).
11YalIop v. Mpls. etc. Ry., 33-482, 24+

185.
12 Lemay v. Bibeau, 2—291(251); Rohrer
v. Turrill, 4-407(309); Piper v. Johnston,
12-60(27); Jones v. Rahilly, 16-320
(283); Mann v. Flower, 25-500; Adler v.

Apt, 30-45, 14+63; Livingston v. Ives, 35
55, 27+74; Stevens v. McMillin, 37-509,
35+372; Johnson v. Oswald, 38-550, 38+

51+475; Schmitt v. Dab], 88-506, 515, 93+
665; -_eager v. Armstrong, 95-414, 1041'"
479; Williams v. Kemper, 99-301, 109+
242; Sanders v. Chandler, 26-273, 3+351;

Stone v. Myers, 9-303(287); Seabury v.
Michaelis, 106-544, 119+65.
19 Walsh v. Byrnes, 39-527, 40+831:
Fullington v. N. W. etc. Assn., 48-490, 51+
475; Byrnes v. Volz, 53-110, 54+942;
Williams v. Kemper, 99-301, 109+242. See
Anderson v. Lindberg, 64-476, 67+538.
2" Gallagher

v.

Rosenﬁeld,

47-507,

50+

696.
21 Union Nat. Bank v. Pray, 44-168, 46+

630; Cain v. Mead, 66-195, 68+840; New
Prague M. Co. v. Schreiner, 70-125, 72+

304; Fullington v. N. W. etc. Assn.. 48
490, 51+475.
22 R. L. 1905 § 3498; Bruggerman v.

963;

Brown v. Scheffer, 72-27, 74+902;

Hoerr, 7-337(264); Ferguson v. Kumler,

Brasie v. Mpls. B. Co., 87-456, 92+340;

Stevens v. McMil]in, 37-509, 35+372; Dou

11-104(62).
23 See § 3908.
24rLemay v. Bibean, 2-291(251); Hath
away v. Brown, 22-214; Kells v. McClure,
69-60, 71+827; New Prague M. Co. v.
Schreiner, 70-125. 72+963. See Banning
v. Sibley, 3—389(282).
26 Lemay v. Bibeau, 2—291(251); Scott

gan v. Dougan, 90-471, 97+122.

v. Edes, 3-377(271); Banning v. Sibley,

Olson v. Hanson, 74-337, 77+231.

l8Lemay v. Bibeau, 2—291(251); Piper
v. Johnston, 12-60(27); Jones v. Rahilly,

l6—320(283); Collins v. Colleran, S6-199,
90+364.
H Sawyer v. Harrison, 43-297, 45+-434;

15 Livingston v. Ives, 35-55, 27+74.
1"Bickford v. Johnson, 36-123, 30+439;

Devlin v. Quigg, 44-534, 47+258; Ander
son v. Lee, 73-397, 76+24. See Motfett v.
Parker, 71-139, 73+850.
11 Jones v. Rahilly, 16-320(283).
18 Fnllington v. N. W. etc. Assn., 48-490,
—5o

3-389(282); Richards v. White, 7-345
(271); Arnold v. Hoschildt, 69-101, 71+
829.
26 R. L. 1905 § 3498.
27 Byrnes v. Volz, 53-110, 54+942; Dou
gan v. Dougan, 90-471, 97+122; Cochran
v. Cochran. 96 -523, 105+183.

866

FRA UD ULENT OON VEYANGES
REMEDIES OF CREDITORS

3905. Election--A creditor who has recovered a judgment has an election
of three remedies against a fraudulent transfer. He may sell the property
fraudulently transferred upon an execution issued on his judgment, leaving
the purchaser to contest the validity of the transfer; or he may maintain an
action in equity either before or after a sale on execution to set aside the
transfer—in other words, to remove the obstruction to the enforcement of his

lien; or he may upon the return of execution unsatisﬁed maintain a creditors’
suit to have the transfer adjudged fraudulent and void as to his judgment,
and the lands sold by a receiver or other officer of the court, and the proceeds
applied to the satisfaction of the judgment, as in the case of equitable interests
that cannot be reached by execution.28
3906. Sale on execution—Attachment—A judgment creditor against
whom a transfer is fraudulent and voidable may treat the transfer as a nullity
and sell it under execution.“ This rule as to land conveyed with intent to
defraud creditors is somewhat exceptional in its nature, and has its foundation
in somewhat exceptional and peculiar reasons. It proceeds upon the theory
that such conveyances are void as to creditors ab initio, and one great purpose
which the rule is designed to effect is that such conveyances shall not delay

the creditor in the collection of his debt."0 By levying an attachment he
acquires a lien on the property as if no transfer had been made and subsequent
purchasers are charged with notice.31

Where several judgments are recovered

against a debtor who has made a fraudulent conveyance of realty, which is
voidable as to them, they are valid liens and may be enforced in the order
of their recovery.82
BURDEN OF PROOF

3907. In general-—It is the general rule that fraud will not be presumed and
that the burden of proving a transfer fraudulent is upon him who asserts it,33
including the fact that the grantee participated in or had notice of the fraudu
lent intent.“ The grantee is not bound in the ﬁrst instance, to prove that
he paid a valuable consideration or to disprove the fraud charged.“ In a
case where the sale to plaintiff is attacked for fraud as to creditors, and the
party justifying the taking took the property from plaintiffs possession, the
burden of proving the fraud is on the defendant.“ Special rules apply to
voluntary transfers;87 to transfers between husband and wife;" to unﬁled
chattel mortgages;30 to unﬁled conditional sales;‘° to sales of personalty
‘-18 Jackson v. Holbrook, 36-494, 32+852;

Thompson, 26-385, 4+62l; Kumler v. Fer

Hathaway v. Brown, 18-414(373); Brasie
v. Mpls. B. Co.. 87-456, 462, 92+340; Shea
v. Hynes, 89-423, 95+214; Heim v. Heim,
90-497, 97+379; Halbert v. Pranke, 91
204, 97+976; Guerin v. Hunt, 8477 (427);

guson, 22—117; Jackson v. Holbrook, 36
494, 32+852; Brasio v. Mpls. B. Co., 87

Durfee v. Pavitt, 14—424(319).
34 Durfee v. Pavitt, 14—424(319); Hath

456, 92+340;

away v. Brown, 18-414(37 3); Hartman v.
Weiland, 36-223, 30+815.
85 McMillan v. Edfast, 50-414, 52+907.

Brasie v. Mpls. B. Co., 87-456, 92+340;

Lane v. Innes, 43-137, 45+4.
2" Campbell v. Jones, 25-155; Tupper v.

Fisher v. Utendorfer, 68

226. 71+29.
S“ Fisher v. Utcndorfer, 68-226, 23], 71+

29.
31Arper v. Baze, 9—108(98);

Smith v.

Conkwright, 28~23, 8+876.

"6 Derby v. Gallup, 5—119(85); Hath
away v. Brown, 18—414(373); Latbrop v.

(‘layton, 45-124, 47+544.

39 Jackson v. Holbrook, 36—494, 32+852.
The transfer is voidable by the purchaser
at the execution sale. Millis v. Lombard.

117 See § 3873.
38 See § 3859.
1-'9 See § 1446.

32-259, 20+18T.

"1800 § 8655.

33 Mdiillan 1‘. Edfast, 50-414, 52+907;
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where the possession is retained by the vendor-;“ to transfers to one upon
a consideration paid by another;*2 to mortgages for future advances; ‘*3 and
to mortgages for more than the amount d1ie.M

3908. Proof of debt—The creditor must prove that the claim on which
his judgment is based existed at the time of the alleged fraudulent transfer
and the judgment itself does not prove this.“ But the judgment proves the
validity of the claim and cannot be attacked except for fraud or want of
jurisdiction.N In an action against a sheriff for seizing property under an
attachment, if he defends on the ground that the property was transferred in
fraud of creditors, he must prove that the attachment debt existed at the
time of the transfer, and the attachment papers are not proof of this.47
3909. Degree of proof required—Proof that a transfer is fraudulent must
be clear and satisfactory.“ The common law, it is said, is tender of presuming
fraud from circumstances, and expects that it be manifest or plainly infer
able.” But a fair preponderance of the evidence is sufﬁcient.”°
EVIDENCE

3910. In genera-l—As a general rule any fact that will throw light upon the
real character of the transaction may be shown. The prior or subsequent acts
of the parties may be shown to explain their motives in connection with the
transfer.5l But the facts going to invalidate the transfer as to creditors must
be proved by evidence which is competent as to the transferee.52
3911. Direct evidence as to intent—The debtor may testify directly as
to his intent in making the transfer.-"3
3912. Admitted 1iberally—Evidcncc is to be admitted with exceptional
libcrality when the issue is fraud.M
3913. Circumstantial evidence~—The fraudulent intent may be proved by
circumstantial evidence. Indeed, it is rarely susceptible of any other proof.“
3914. Badges of fraud—Facts strongly indicative of fraud are often called
"badges of fraud.” 5“
41See § 3855.
42 See § 9898.

48 See § 3886.
44 See § 3888.
*5 Schmitt v. Dahl, 88-506, 93+665; Ful
lington v. N. W. etc. Assn., 48-490, 51+
475; Bloom v. Moy, 43-397, 45+715;
Hartman v. Weiland, 36-223, 30+815;
First Nat. Bank v. Brass, 71-211, 73+729;
Brnggerman v. Hoerr, 7—337(264); Hoerr
v. Meihofer, 77-228, 79+964; Irish v.
Daniels, 100-189, 110+968; Pabst v. Jen

sen, 68-293, 7l+384.
4" Schmitt v. Dahl, 88-506, 93+665; Irish
v. Daniels, 100-189, 110+968.

4'' Bralcy v. Byrnes, 20—435(389). See
Buck v. Colbath, 7-310(238).
48 Aretz v. Kloos, 89-432, 95+216, 769.
See Hazeltine v. Swensen, 38-424, 38+110.
But see, Leqve v. Stoppel, 64-74, 84, 66+
208.
49 Leqve v. Smith, 63-24, 65+121.

50 See Laib v. Brandenburg, 34-367, 25+
803.
51 Adler v. Apt, 31-348, 17-+950; Mower
v. Hanford, 6-535(372, 380); Mix v. Ege,

67-116. 69+703; Whitney v. Swensen, 43

337, 45+609; Dyer v. Rowe, 82-223, 84+
797.
51-’ Adler v. Apt, 30-45, 14+63.
53 Allen v. Knutson, 96-340, 104+963.
See Fish v. McDonnell, 42-519, 44+535.
M Pfefferkorn

v.

Seeﬁeld,

66-223,

227,

68+1072; Ladd v. Newell, 34-107, 109,
24+366; Nicolay v. Mallery, 62-119, 121,

64+108; (‘hristian v. Klein, 77-116, 119,
79+602; Adler v. Apt, 31-348, 17+950;
North Star etc. Co. v. Ladd, 32-381, 20+

334.
55 North Star B. & S. Co. v. Ladd, 32

381, 384, 20+334; Manwaring v. O’Brien,
75-542, 545, 78+1; Nicolay v. Mallery, 62
119, 121, 644-108; Pfeﬁerkorn v. Seeﬁeld,
66-223, 227, 68+1072; Mower v. Hanford,
6-535(372); Dyer v. Rowe, 82-223, 84+
797.
56 See Adler v. Apt, 31-348, 17+950 (in
solvency of debtor); Hanson v. Bean, 51

546, 53+871 (mortgage in excess of amount
due); Bond v. Stryker, 73-265, 764-26 (in
adequacy of consideration-keeping deed
from record-conﬁdential relation of par
ties—grantor enjoying fruits of posses
sion after transfer); Benson v. Nash, 75
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3915. Cross-examination-Great latitude is to be allowed in the cross
examination of the immediate parties to the transaction. It is not to be
limited to matters touched upon in the direct examination."" This rule ap
plies to one claiming to be a bona ﬁde purchaser. Not only the circum
stances of his purchase, but his ﬁnancial condition and his object in making
it, and the situation, character, and value of the property, may all be in
quired into.58
3916. Acts and declarations of conspirators-—Where there is a conspiracy
between the grantor and grantee of a transfer to defraud the other creditors
of the grantor, the acts and declarations of the conspirators are admissible
against each other, when made in furtherance of the fraudulent design, so
as to be a part of the res gestae.”
3917. Declarations of debtor after transfer—The declarations or ad
missions of the debtor made after the alleged fraudulent transfer, and in

dependent of it, are inadmissible to impeach the title of his grantee.M This
rule does not apply to testimony of the debtor in court.“1
3918. Acts and declarations of grantor in possession—Where the debtor
remains in possession of property which once belonged to him, and which his
creditor seeks to reach as fraudulently transferred, his acts and declarations,

while thus in actual possession, tending to characterize his possession, are
admissible against the grantee.“2 The rule applies though the grantee has
ostensibly acquired title from a third party.63
,3919. Insolvency of debtor—'l‘he fact that the debtor was solvent or in
solvent at the time of the transfer is competent evidence on the issue of fraud.
but it is not conclusive. A solvent debtor may defraud his creditors.“
3920. Miscellaneous cases—Various cases are cited below holding evidence
admissible "5 or inadmissible.“"
341, 77+991 (purchase of stock of mer
ehandise without taking an inventory and
without making investigation as to values,
incumbrance, ete.); Scheﬁer v. Lowe, 77
279, 79+97O (id.); Carson v. Hawley, 82
,204, 84+746 (inadequacy of price); Shea
v. Hynes, 89-423, 95+214 (near relation
ship of parties); Filley v. Register, 4
391(296, 308) (secrecy); Guerin v. Hunt,
6-375(260)

(selection of unﬁt assignee—

scheduling debts that have been paid).
51 Cohen v. Goldberg, 65-473, 67+1149;

Nicolay v. Mallory, 62-119, 64+108; Bow
ers v. Mayo, 32-241, 20-+186; Allen v. For

tier, 37-218, 34+21; Pfetferkorn v. See
ﬁeld, 66-223, 68+1072; Ladd v. Newell,
34-107, 24-+366; Homberger v. Branden
berg, 35-401, 29+123; Tunell v. Larson,
39-269, 39+628; Manwaring v. O’Brien,
75-542, 784-1; Nat. G. A, Bank v. Law
rence, 77-282, 289, 79+1016, 80+363.

204, 84+746; Glaucke v. Gerlich, 91-282,
98+94.
61 Allen v. Knutson, 96-340, 104-+963.
62 Murch v. Swensen, 40-421, 42+290;

Cortland W. Co. v. Sharvy, 52-216, 53+
1147; Dailey v. Linnehan, 42-277, 44+59;
Lehmann

v.

Chapel,

70-496,

73+-102;

Christian v. Klein, 77-116, 79+602.
6-3 Lehmann v. Chapel, 70-496, 7:-H402.
B4 Walkow v. Kingsley, 45-283, 47+807;
Lathrop v. Clayton, 45-124, 127, 47-+544;
Adler v. Apt, 31-348, 17+950; Teller v.
Bishop, 8-226(l95); Mower \'. Hanford,
6-535(3T2); \Volford \'. Farnham, 44
159, 46+29-5; Id., 47-95, 49+528; Quinn \'.

Mpls. T. M. Co., 102-256, ]l3+6S9.
05 Filley v. Register, 4-39l(296)

(testi

Blackman v. Wheaten, 13-326(299) ; Hath
away v. Brown, 18-414(373); Adler v.

mony of wife as to her knowledge of her
husband’s affairs); Guerin v. Hunt, 6
375(260) (manner in which assignee con
ducts bnsiness—-fact that a debt scheduled
had been paid—other fraudulent assign
ment); Baze v. Arper, 6-220(142) (value
of the land transferred); Mower v. Han
ford, 6—535(372) (fact that debtor prior
to an assignment was applying his avail
able means to payment of debts-insol
vency—coneealment of property-apprw
priation of property to debtor’s own use);
Farnham v. Kennedy, 28-365. 10+20 (facts
tending to prove adherence to prior plan

Apt, 30-45, 14+63; (‘arson v. Hawley, 82

for a purchase for a wife with her means) ;

-"8 Riddell v. Munro, 49-532, 52+141.

W Adler v. Apt, 30-45, 14+63; Nicolay
v. Mallery, 62-119, 64+10S; Carson v.
Hawley, 82-204, 8-H746. '0 Burt v. McKinstry, 4-204(146); Derby

v. Gallup, 5-119(85); Zimmerman v.
Lamb, 7-421(336); Howland v. Fuller, 8
50(30); Shaw v. Robertson, 12—445(334);
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ACTION TO SET ASIDE

3921. Nature of action—It is an equitable action 67—a species of creditors’
suit.“8 Its object is to remove the obstruction to the enforcement of the
creditor-’s judgment.“ It is in rem."

3922. Limitation of actions-—The action must be begun within six years
of the discovery of the fraud."1 In case of a conveyance of land, fraudulent
as respects a judgment creditor, the creditor’s right of action to reach the
property and subject it to the payment of his judgment does not accrue until
the judgment has been docketed in the county in which the land lies.” Where
the creditor levies and sells upon execution the statute begins to run from
the date of the sale, unless it appears that the creditor did not discover the
fraud till some later time.73

3923. Necessity of judgment—-As a general rule a simple contract creditor
cannot maintain the action.

The creditor must ﬁrst obtain a judgment and

docket it in the county where the land lies, but it is unnecessary for him
to have an execution returned unsatisﬁed." In the case of personalty it is
necessary to have an execution returned unsatisﬁed." A simple contract
creditor may maintain the action where the debtor has absconded or is a
non-resident."

3924. Parties defendant—In an action to set aside a conveyance of a bus
band’s property, in which his wife joined, the wife is not a proper or necessary
Adler v. Apt, 31-348, 17+950 (payment of
vendor ’s debts by vendee-——compromise by
vendee of claims against vendor); Tunell
\-. Larson, 37-258. 34+29 (declarations of
debtor inconsistent with his testimony);

Tunell v. Larson, 39-269, 39+628 (execu
tion and ﬁling of a bill of sale—deed of
homestead—exemption of part of prop
erty); Laib v. Brandenburg, 34-367, 25+
803 (consignment of other goods to hus

tion and adjudication in bankruptcy);
Tunell v. Larson, 37-258, 34+29 (declara
tions of debtor as to disconnected trans
fers); Whitney v. Swensen, 43-337, 45+
609 (value of property at time of trial
as compared with its value at time of
transfer); Olson v. Swensen, 53-516, 55+
596 (declarations of third parties as to
title); Hibbs v. Marpe, 84-10, 86+612
(judgment and schedules in bankruptcy);

band); Olson v. Swenen, 53-516, 55+596

Halbert v. Pranke, 91-204, 97+976 (id.);

(admissions of plaintiff as to ownership
of property); Cain v. Mead, 66-195, 68+
840 (fact that grain in controversy was
grown on portion of farm claimed as a

Mix v. Ege, 67-116, 694-703

homestead);

McCarvel v. Wood, 68-104,

70+871 (reputation as to insolvency of
debtor); Kells v. McClure, 69-60, 71+827
(books of account and records to show in
solvency); Benson v. Nash, 75-341, 77+

991 (failure of purchaser to investigate
title—rccord of chattel mortgage); Man
waring \'. O'Brien. 75-542. 78+1 (collat
era] business transactions of debtor of a
suspicious character); Scheffer v. Lowe,
77-279. 79+9T0 (sale of stock of merchan
dise—manner in which clerk in charge con

ducted business after sale); Fryberger v.
Berven, SR-311. 921-1125 (return of execu
tion unsatisﬁed); (‘ochran v. Cochran, 96

523, ]U5<l-183 (that a defendant claimed
no interest in an alleged fraudulent mort

gage).
M Gucrin

v.

Hunt.

6—375(260)

(other

fraudulent assignment by partner of ﬁrm

(records of

another action); Derby v. Gallup, 5-119
(85) (evidence as to proﬁts and capital
in grocery business and terms of sales).
1" Banning v. Armstrong, 7-40(24).
BB Wadsworth v. Schisselbauer, 32-84, 19+
390.
89 See cases under § 3905.

70 Lane v. Innes, 43-137, 45+-1.
71 McMillan v. Cheeney. 30-519, 16+-104;
Duxbury v. Boice, 70-113, 72+838; Brasie

v. Mpls. B. Co., 87-456, 92+340; Schmitt
v. Hager, 88-413, 93+110; Mpls. T. M.
Co. v. Jones, 89-184, 94+-551.
T2 Rounds v. Green, 29-139, 12+-454.

18 Brasie v. Mpls. B. Co., 87-456. 92+340.
‘H Wadsworth v. Schisselbauer, 32-84, 19+

390; Massey v. Gorton, 12—145(83); Ban
ning v. Armstrong, 7—40(24); Rounds v.
Green. 29-139, 12-+454; Scanlan v. Mur
-phy, 51-536, 53+799; Spooner v. Travelers
Ins. Co., 76-311, 316. 79+305; Peaslee v.
Ridgway, 82-288, 84-H024.
'15 Wadsworth

v.

Schisselbauer.

32-84,

making ass'ignment—solvency of assignee) ;
Mower v. Hanford, 6—535(372) (judgment

19-+390; Banning v. Armstrong, 7-40(24).
'16 See Overmire v. Haworth, 48-372, 51+

roll in action between other parties);
Hatl1:i\\':1y \'. Brown. 13--‘ll4(373) (peti

121; Rule v. Omega S. & G. (‘o., 64-326,
67+60.

870

FRA UDULENT OONVEYANOES

party, but the wife of the fraudulent grantee is a proper party.'” A person
through whom a transfer is made is not a necessary party.78 A party who has
conveyed the premises by a warranty deed has suﬁicient interest to entitle him
to defend.79
3925. Complaint—Facts must be alleged which show that the plaintiff oc
cupies a status, either as creditor or as the representative of creditors, which
entitles him to assail the transfer."° The recovery and docketing of judgment
must be alleged, but it is not ordinarily necessary to allege the return of an exe
cution unsatisﬁed.81 In pleading the judgment it is sufficient to allege that it
was duly made, or words to that effect." It is unnecessary to allege that the
debtor had no other property at the time of the conveyance, out of which the
judgment might have been made.” It is unnecessary to allege that there is no
other property out of which the judgment might be made,“ or that the defend
ant is insolvent.85 If the plaintiff is a subsequent creditor he must allege facts
showing that the transfer was fraudulent as to him and not merely as to exist
ing creditors.M If the plaintiff was a creditor at the time of the transfer, that
fact should be affirmatively alleged.87 The fraudulent intent should be alleged
directly and not left to inference.B8 The debt for which the judgment was ren
dered may be alleged in general terms, the only purpose of such an allegation
being to show that the judgment was recovered on a debt accruing prior to the
transfer.” If it appears from the complaint that six years have elapsed since
the commission of the fraud, the plaintiff must allege that he did not discover
the fraud until within six years of the commencement of the action.90 If the
complaint shows that the plaintif‘r"s judgment has been satisﬁed by a sale on
execution it is demurrable.01
3926. Answer—An answer held insuﬂieient is not denying facts from which
fraud might be inferred."2
3927. Defences—It is a complete defence that the plaintiff’s judgment has
been satisﬁed by a sale on execution.” That the judgment creditor has col
lateral security is not a defence.“ Where a fraudulent conveyance was de
feated by a paramount title and the holder of such title conveyed to the fraud
ulent grantee, it was held that an action by a creditor would not lie.“

3928. Law and fact—The question of fraudulent intent is declared by stat
ute a question of fact.M This does not mean that the question must always be
submitted to a jury, even where the trial is by jury."7 Where the evidence is
reasonably susceptible of but one inference the court may direct a verdict as in
T1 Tatum v. Roberts, 59-52, 60-1848.
T8 Hunt V. Dean, 91-96, 97+574.

"Johnston v. Piper, 4-192(133).
*0 Sawyer v. Harrison, 43-297, 454-434;
Tvedt v. Mackel, 67-24, 69+475.
51 See cases under § 3923.

B2 Seanlan v. Murphy, 51-536, 534-799.
88 Rounds v. Green, 29-139, 12+454.
8* Wadsworth v. Schisselbauer, 32-84,
19+390; Spooner v. Travelers Ins. Co., 76

311, 79+305.
B5 Spoouer v. Travelers Ins. Co., 76-311,
79-+305.
96 Williams v. Kemper, 99-301, 1094242;
Anderson v. Lindberg, 64-476, 67+538, and
cases under § 3900.
87 See Piper v. Johnston.

12-60(27);

\Valsh v. Byrnes. 39-527. 4ll+831; \Velch
v. Bradley, 45-540, 4S+440.
98 See l\lcKil>bin v. Ellingson, 53-205,

212, 59-1003.

89 Seanlan v. Murphy, 51-536, 53+799
See Welch v. Bradley, 45-540, 48+-440.
9° Duxbury v. Boice, 70-113, 72+838;
Mpls. T. M. Co. v. Jones, 89-184, 9-H551;
Sehmitt v. Hager, SS-413, 93+110.

91Mpls. T. M. Co. v. Jones, 89-184, 94+
551.
92 Johnston v. Piper, 4-192(133).
"8 Mpls. T. M. Co. v. Jones, S9-184, 94+

551.
94 See Spooner v. Travelers Ins. Co., 76
311, 79+305.
95 Noblet v. St. John, 29-180, 12+-527.
M R. L. 1905 § 3500; Filley v. Register.
4-391(296);

Vose

v.

Stiekncy.

19-367

(312); Molm v. Barton, 2'7-530. 8+765:
Mackellar v. Pillsbury, 48-396, .51-P322;
Union Nat. Bank v. Pray, 44-168. 46+3U4:
Lathrop v. Clayton. 45-124, 47+-544; Leqvo
v. Smith, 63-24, 65+-121.
‘J7 Sec Hibbs v. .\Iarpe. 84-10. 86-612.
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other cases.“8 If the fraudulent intent unequivocally appears on the face of
the conveyance or from the facts admitted by the pleadings, the existence of
such intent is not to be submitted to a jury.W The law declares certain trans
fers by a debtor fraudulent irrespective of his intent. In the case of such trans
fers there is no question of fraudulent intent to be submitted to a jury.1 The
expressions fraudulent “in law” and “as a matter of law” are ambiguous. They

mean either that the law regards transfers like the one in question as fraudu
lent, irrespective of the intent of the debtor, or that the evidence of fraudulent
intent in the particular case is conclusive.2 In a trial by the court, it is discre
tionary to submit the question of fraud to a jury.3 The statute is inapplicable
to transfers of personalty.‘ Ordinarily the question of fraud is one of fact for
the court or jury.5
3929. FindingS—Cases are cited below involving the suﬂiciency of particu
lar ﬁndings.“ Where the court erroneously dismisses an action without ﬁndings
the supreme court cannot order judgment for the plaintiff.7

3930. ]udgment—Re1ief allowable—The judgment may provide that the
conveyance shall stand as security or indemnity to the grantee.8 A conveyance
is to be set aside or declared void only so far as it obstructs the enforcement of
the plaintit‘r"s judgment.9 Various cases, relating to judgments, are cited
be1ow.1°
3931. Custody of property pending action—An order of court after verdict
and before judgment, requiring the defendant to deliver to the sheriff logs
cut by him upon the lands involved, has been held erroneous.11
FREEHOLDER-One who has an estate of inheritance, or an estate for
life, in realty.“

FREEHOLD ESTATE—See Estates, 3156.
FRIGHT—See Carriers, 1266, 1288 ; Damages, 2526; Torts, 9640.
9§1I"ish v. McDonnell, 42-519, 44+535;
Cortland v. Sharvy, 52-216, 534-1147 ;
Wetherill v. Canney, 62-341, 64+818.
"9 Burt v. McKinstry, 4-204(146); Filley
v. Register, 4-391 (296) ; Gere v. Murray,

6-305(213); Horton v. Williams, 21-187.
1 Sec §§ 3848, 3854.

2See Berry v. O’C0nnor, 33-29, 31, 21+
840; Gallagher v. Rosenﬂeld, 74-507, 50+
696; Wetherill v. Canney, 62-341, 346, 64+
818; Mower v. Hanford, 6—535(372, 379);
Knatvold v. Wilkinson, 83-265, 86+99;
Gere v. Murray, 6—305(213).
8Hibbs v. Marpe, 84-10, 86+612.
4Hathaway v. Brown, 18-414(373).

Arnold v. Hoschildt, 69-101, 71-+829;
Flanigan v. Pomeroy, 85-264, 88+761.
7 Heim v. Heim, 90-497, 97+379.
8 See § 3891.
'
9 Coons v. Lemieu, 58-99, 59+977.

10 Thompson v. Bickford, 19-17(1) (con
veyance in part to be held in trust for the
grantor and in part to secure a debt to the
grantee—_-judgment setting it aside as a
whole sustained) ; Horton v. Kelly, 40-193,
41+1031 (protection of homestead and
dower interests); Coons v. Lemieu, 58-99,

59-+977 (judgment made a speciﬁc lien on
the property); Leqve v. Stoppel, 64-152.
66-+124 (plaintiﬁ held not entitled to judg

5Fil1ey v. Register, 4-391(296); Foster
v. Berkey, 8-351(310); Leqve v. Smith,
63-2_4, 65+121; Blakely v. Hamrnerel, 62
307, 64+821; Wilcox v. Landberg, 30-93,

ment declaring transfer fraudulent as to
certain parts of the purchase price);
Kells v. McClure, 69-60, 711-827 (surren

der of logs and lumber-defendant denied

14-+365; Bruggemann v. VVagener, 72-329,

privilege of paying value instead of sur

75+230; Heim v. Heim, 90-497, 97+379;
Dyer v. Rowe, 82-223, 84+797; Hanson v.
Oadson, 92-301, 99+1133; Dorwin v. Pat

rendering-—accounting denied); Fryberger
v. Berven, 88-311, 921-1125 (judgment de
clared lien on a reserved interest in the
land); Brown v. Matthaus, 14-205(149)
(charging notes with payment of judg
ment-holders of notes required to bring

ton, 101-344, 1121-266.
6 Durfce v. Pavitt, 14-424(319) ; Matthews

v. Torinus, 22-132; Smith v. Conkwright,
28-23,

8+876;

Lesher

v.

Getman,

28

93, 9+585; Forepaugh v. Pryor, 30-35,
14-+61;

Lane

Wetherill

v.

v.

Innes,

Canney,

43-137,

62-341,

4544;

64-+818;

them into court).
11 Mower v. Hanford, 6—535(372).
12 Hamilton v. Detroit, 85-83, 88+419.
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FRIVOLOUS APPEALS-See Appeal and Error, 291, 462.

FRIVOLOUS PLEADINGS—See Pleading, 7668.
FROGS—See Master and Servant, 5875; Railroads, 8129.
FROM—See Time, 9627.

FUGITIVE FROM ]USTICE—See Extradition, 3705.
FULL FAITH AND CREDIT—See Constitutional Law, 1698; Judg
ments, 5207.
FUNERAL EXPENSES—See Executors and Administrators, 3575, 3592,

3605, 3610.
FURNITURE—See note 13.

FUTURE ESTATES—See Estates, 3160.
FUTURES—See Brokers, 1126.

GAMBLING--Sec Gaming; Wagers.

GAME AND FISH
3932. Legislative contro1—Constitutiona1ity of statutes-It is within
the police power of the state to enact such laws as will preserve, from extermina
tion or undue depletion wild game adapted to consumption as food, or to other
useful purpose; and to that end the state may adopt any reasonable regula
tions, not only as to the time and manner of taking or killing such game, but
also imposing such limitations or restrictions upon its use, or the right of prop
erty in it, after it is taken or killed. as will tend to prewent such extermination
or depletion.“ Several statutes relating to game and ﬁsh have been held con
stitutional against various objections.“

3933. Title in state—The title to all wild game is in the state in its sover
cign capacity. No person can acquire any property in it, except by catching or
killing it at the time and in the manner authorized by law. If it is acquired
contrary to law the state may reclaim it.“
3934. Right of landowner to hunt and protect—A landowner has the ex
clusive right of hunting on his land and ﬁshing in the waters thereon.11 He has
the exclusive right to control and protect the wild game on his land, except as
against the state.18

3935. Ruffed grouse——Unlawfu1 sale and possession—The provisions of
Laws 1903 c. 336 § 45, forbidding any one to sell or to have in his possession
any ruﬂ'ed grouse, except under certain conditions, apply to all ruffed grouse,
“'hGtlIQI' captured within or without this state."
3936. Possession after closed season—Laws 1891 c. 9 § 11, as amended by
Laws 1893 c. 124 § 9, forbids the having in possession, more than ﬁve days after
the commencement of the closed season, certain kinds of game, though lawfully
taken or killed during the open season.'-'°
l-’- State v. Segel, 60-507, 509, 621-1134.
H State v. Rodman, 58-393, 59+1098.
See 14 Harv. L. Rev. 228.
15 State v. Rodman, 53-393, 59+-1098;
State v. N. P. Ex. 00., 58-403, 59+l100;
State v. Mrozinski, 59-465, 61+560; State
v. Chapel, 64-130, 66-P305; State v. Poole,
93-148, 100+647; State v. Shattuck, 96-

65+9-10 (title of Laws 1893 e. 124 held in
sutﬁeient).
1" State v. Rodman, 58-393, 59%-1098;
Thomas v. N. P. Ex. Co., 73-185, 75+112();
Linden v. McCormick, 90-337, 96+785;
State v. Shattuck, 96-45, 49, 104+719.
17 Lamprey v. Danz, 86-317, 321, 90+578;
Realty Co. v. Johnson, 92-363, 100+94.

45, 104+719; State v. Tower L. Co.. 10038. 110+254. See State v. Chapel, 63-535,

18 Realty Co. v. Johnson, 92-363. 100+94.
19 State v. Shattuek, 96-45, 104+719.
'20 State v. Rodman, 58-393, 59+-1098.
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3937 Deer and moose skins-—Purchase—A person who, in good faith, has
purchased deer and moose skins for the purpose of tanning the same, acquires
a valid title thereto; and in an action to recover the hides, or their value, from

the game warden, who takes possession thereof, the owner is not required to
prove that the animals from which such skins were taken were lawfully killed.21
Such skins, purchased in good faith from persons who have taken them from
animals legally killed during the open season, may lawfully be shipped out of
the state for the purpose of being tanned and returned to the shipper for use in
manufacturing gloves and mittens.22
3938. Mode of catching ﬁsh—Laws 1893 c. 124 § 15, prohibiting the taking
of ﬁsh, with certain exceptions, in any other manner than by angling for them
with hook and line, is valid.“

3939. Obstructing ﬁsh comrnission—Laws 1905 c. 344 § 56, forbidding
the obstruction of the game and ﬁsh commission while engaged in gathering
ﬁsh spawn as authorized by the statute, is valid.“
3940. Burden of proof as to lawful killing or taking—Whether the bur
den of proof is upon the person having possession during the open season and
claiming title to wild game alleged to have been caught and taken in violation
of law, or upon the state, to show whether the law was violated, is an open
question.“ Where game unlawfully killed has been commingled with game
lawfully killed, the burden is upon the possessor to prove, as against the state,
what part was lawfully killed, and thereby became his property.26

GAMING
3941. Gamb1ing—What constitutes under R. L. 1905 § 4964-—The risk
ing of money between two or more persons on a contest of chance of any kind,
where one must be the loser, and the other the gainer, is gambling.‘7 The
boards and lists commonly used in pool rooms in connection with horse races
are not “gambling devices” within the meaning of the statute.28
3942. Punishment for gamb1ing—Gambling, under G. S. 1894 § 6588
(R. L. 1905 § 4964), is punishable as a misdemeanor under G. S. 1894 § 6297
(R. L. 1905 § 4763).”
3943. Deﬁnition of gambling device—A gambling device may be deﬁned
as “an invention or contrivance to determine the question as to who wins or who
loses his money on a contest of chance; "’ 3° or as “any kind of apparatus, con
trivance, or instrument which may be used in games of chance, and upon the

manipulation or operation of which the result of the game is determined.” “
3944. Keeping gambling device—Indictment—An indictment for keep
ing a gambling device has been held sufﬁcient against the objections that it did
not directly charge the accused with keeping a gambling device; that it was
double; and that it did not sutliciently describe the device, the description being
“‘a certain gambling device designed to be used in gambling, commonly known
'-‘II/inden v. McCormick, 90-337, 96+785;

'-'6 Thomas v. N. P. EX. Co., 73-185, 75+

Allbright v. N. P. Ry., 96-135, 104+827.

1120.

B’-’ Allbright v. N. P. Ry., 96-135, 104+
827.
’-'E State v. Mrozinski, 59-465, 61+560.
1'4 State v. Tower L. Co., 100-38, 110+
254.

21 State v. Shaw, 39-153, 39+305; State
v. Grimes, 74-257, 77+4.
28 State v. Shaw, 39-153, 39+305.
29 Id.
3° State v. Grimes, 49-443, 52-142.

'-'5 Graham v. N. P. Ex. 00., 89-193, 94+
543.

31 State v. Shaw, 39-153, 39+305.
See
State v. Grimes, 74-257, 77+-1; State v.

Briggs, 84-357, 87+935.
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and designated as a ‘nickel-in-the-slot machine,’ a more particular description
of said device being to the grand jury unknown.” 32 An indictment for keeping
a gambling device has been held insufﬁcient for failure to charge the commis
sion of the offence directly.“
3945. Keeping a gaming house—Indictment at common law-An in
dictment for keeping a gaming house at common law has been held sufficient,

though it alleged that the act was done feloniously and against the form of the
statute and did not allege the names of the players or that they were to the jury
unknown. The common-law offence has been held not abrogated by the char
ter or ordinances of St. Paul." The keepers of a pool room in connection with
horse races would be liable at common law for keeping a gaming house.“5

3946. Keeping a gaming house-Complaint under city charter—-A com
plaint substantially in the language of the ordinance has been held suﬂicient
though it did not allege that the house either belonged to, or was occupied or
controlled by, the defendant.“
3947. Evidence—Admissibi1ity—That a certain place is maintained as a
gambling house, may be shown by the general reputation of the place, by the
reputation of the inmates, and frequenters, as professional gamblers, and by
articles and devices found therein which are commonly known as gambling
pharaphernalia. It is no defence in such a case that the officers of the law, who
seized the apparatus and made the arrests, gained admittance to the premises
‘without authority of law."
3948. Evidence—Sufﬁciency-—Evidence held suﬁicient to warrant a con
viction for keeping a gambling device; 38 for keeping a gambling house.39
32 State
33 State
34 State
BB State

v.
v.
v.
v.

Briggs, 84-357, 87+935.
Nelson, 79-388, 82+650.
Crummey, 17-72(50).
Shaw. 39-153, 39+305.

36 State
37 State
38 State
8' State

v.
v.
v.
v.

Grimes,
Hoyle,
Briggs,
Grimes,

74-257,
98-254,
84-357,
74-257,

77+4.
107+l130.
87+935.
77+4.
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IN GENERAL
Nature, 3949.

DISCLOSURE
No pleadings, 3980.

In what actions, 3950.
Construction of statutes, 3951.
What will defeat, 3952.

Scope of examination. 3982.

Personal appearance, 3981.
Witnesses, 3983.

Setotf, 3984.
Further disclosure, 3985.

EFFECT
In general, 3953.
Lien, 3954.

Rights of garnishee unaﬂected, 3955.
Rights of third parties unaffected, 3956.
Property affected, 3957.

Delivery of property by garnishee, 3958.
Conditions of payment unaffected, 3959.
Effect on other actions——Stay-—Plea—
Abatement, 3960.
JURISDICTION
In general, 3961.

Not dependent on situs of debt, 3962.
Debt owing to non-resident, 3963.

Conclusivencss of disclosure, 3986.
Premature action—-Dismissal, 3987.
Findings, 3988.

Effect, 3989.
SUPPLEMENTAL COMPLAINT
Statutory procedure exclusive, 3990.
Not a matter of right, 3991.
When not allowed, 3992.
Diligence, 3993.
Pleading, 3994.
Practice, 3995.
Impeachment of garnishee, 3996.
Fraudulent conveyances, 3997.
THIRD PARTIES AS CLAIMANTS
Statutory procedure exclusive, 3998.
Who may intervene, 3999.
Necessity of summoning claimant, 4000.
Pleading—Burden of proof, 4001.

WHAT GARNISHABLE
Where tort may be waived, 3964.
Judgments, 3965.
Garnishable, 3966.

Practice, 4002.
Issues, 4003.

Not garnishable, 3967.
PRACTICE IN GENERAL
Aﬂidavit, 3968.
Garnishee summons, 3969.
Service of garnishee summons and notice
on defendant, 3970.
Corporate oﬂicers, 3971.
After appeal from justice court, 3972.
Fees, 3973.
Powers of referee, 3974.

Discharge on bond—Statute, 3975.
Dissolution on motion, 3976.
Abuse of process—Dismissal, 3977.

Burden of proof, 4004.
Evidence—Admissibility, 4005.
Judgment, 4006.
Costs, 4007.

JUDGMENT
When proper, 4008.

Order for—Time, 4009.
Entry, 4010.

On default, 4011.
Form, 4012.
Effect, 4013.
Interest, 4014.

Counsel fees, 4015.

Concurrent levy, 3978.

Costs, 4016.

Appeal to supreme court, 3979.

Opening default, 4017.
Cross-References

See Banks and Banking, 822; Chattel Mortgages, 1470; Conﬂict of Laws, 1551; Jus
tices of the Peace, 5308.
IN GENERAL

3949. Nature—A garnishment proceeding is not an independent action but
is ancillary to the main action against the defendant.40 It is a mode of
attaching property to secure and make effectual any judgment that may be
rendered in the main action to which it is ancillary.‘1 It is used to attach
forms of property that cannot be attached by an ordinary writ of attachment.‘2
4° Olson v. Brady, 76-8, 78%-864; Willson
v. Pennoyer, 93-348, 101+502; Duxbury v.
Shanahan, 84-353, 355, 87+944; Iselin v.
Simon, 62-128, 64%-143.

41 Benton v. Snyder, 22-247; Cooley v.
Minn. T. Ry., 53-327, 332, 55+141.
42 Banning v. Sibley, 3-389(282).
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Under an attachment certain speciﬁc property is seized and taken into the
actual or constructive possession of the oflicer holding the writ, but a garnish
ment is a dragnet which impounds everything in the hands of the garnishee
belonging to the defendant.“ It is a proceeding in rem, or rather may be,
as against a non-resident.“ It is summary ‘5 and informal.“‘ It is in
stituted to enforce the rights of the creditor and not the rights of the debtor.H
When the court already has jurisdiction of the person of the defendant, the
proceedings against the garnishee are much in the nature of proceedings to
bring in additional parties defendant, and in such a case, when the garnishee
is brought in, the action is in personam, as to all the parties, and takes on
a double aspect-—that of an action against the defendant to recover judgment
for the debt, and that of a sort of a creditors’ bill against him and the
garnishee, to reach assets in the hands of the garnishee, to be applied in
satisfaction of the judgment.‘8 The garnishment statutes are designed to
protect creditors without injustice to debtors or garnishees. The purpose is
to require the debtor of A to pay A’s debt to B and thereby to relieve him
from further liability to A. It is not contemplated that the garnishee shall
interest himself for the protection of his creditor, who is the defendant in
the original action; nor should the statute be so construed as to enable the
garnishee to assist his creditor.‘D
3950. In what actions—Garnishment may be had in an action for tort.M
3951. Construction of statutcs—The statutes regulating garnishment are
construed in favor of the garnishee.“ They should not be so construed as to
enable the garnishee to assist his creditor.“
.
3952. What will defeat—The fact that the garnishee has an unliquidated
lien on the property of the defendant in his ‘hands will not defeat a garnish
ment. A garnishee cannot defeat garnishment by bringing suit in another
court on a note belonging to the defendant and ﬁling the note in that court.“3
A contract of the defendant to pay what he owed the garnishee to another
has been held not to defeat garnishment.“
EFFECT

3953. In genera1—-The service of a summons in garnishment proceedings
does not change the rights of the parties, further than to transfer the right
of the principal defendant to proceed against the garnishee for the collection
of the debt. The attaching creditor occupies no better position with respect
to the garnishee than would the defendant in a suit by him against the gar
nishee.55
3954. Lien—By the service of a garnishee summons the attaching creditor
acquires no more than an inchoate lien.“ While he does not acquire a
speciﬁc lien he acquires a speciﬁc right, superior to that of the general creditor,
which is substantially like that acquired by an ordinary attachment.“ It
43 Greengard v. Fretz, 64-10, 15, 65+949.
“Lewis v. Bush, 30-244, 15+113; Har

vey v. G. N’. Ry., 50-405, 407, 52+905;
Aultman

v.

Markley.

61 -404,

63+1078;

Swedish etc. Bank v. Bleecker, 72-383, 75+
740.
*5Aultman v. Markley, 61-404, 409. 63+
1078.
40 Cole v. Sater, 5-468(378. 382).

*7 Stanek v. Libera, 73-171, 75+112-1.
45.-Xultman v. Markley, 61-404. 408, 63+
1078.

49 Mpls. etc. By. v. Pierce, 103-504, 115+
649.
-50 Cummings v. Edwards. 95-11 8. 103+
709, 106+304.
G1See Ide v. Harwood, 30-191, 141-884;
Stevenot v. Eastern Ry., 61-104, 63+2-56.

F-'-’ Mpls. etc. By. v. Pierce. 103-504. 115+
649.
53 Trunkey v. Crosby. 33-464. 23+8-t6.
'74 Davis v. Mendenhall, 19-149(1l3).

M Bacon v. Felthouse. 103-3-97. 1]5+205.
M Pitzl \'. Winter. 96-499, 105+673.
57 North Star B. & S. (*0. v. Ladd. 32
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charges the garnishee with the responsibility of retaining the money or proper
ty, as in the custody of the law, in order that it may be applied to the
satisfaction of any judgment that the plaintiff may recover.“

3955. Rights of garnishee unaﬁected—It is a fundamental principle in
the law of garnishment that the debt or property is arrested, if at all, subject
to all the rights of the garnishee.“
3956. Rights of third parties unaﬁected—The lien of an attachment is
subject to the pre-existing rights of third parties.60
3957. Property affected—The lien does not attach to property acquired or
indebtedness incurred by the garnishee subsequent to the service of the
garnishee summons,M or to debts assigned by the defendant prior to such
service, though the garnishee had no notice of the assignment.“2 If a garnishee
fails to disclose an assignment of which he has knowledge and allows a judg
ment to be entered against him he may be liable to the assignee notwith

standing the judgment."
3958. Delivery of property by garnishee—A garnishee is not bound to
deliver property in his hands except upon a judgment or order of the court.“
He is not bound to deliver at any other time or place than as stipulated in
the contract between him and the defendant.85
3959. Conditions of payment unaffected—The garnishee cannot be re
quired to perform his contract otherwise than stipulated. He can be required
to pay only in the manner provided by the contract which creates his lia
bility.“
3960. Effect on other actions-—Stay—Plea—Abaternent-—Where the de
fendant in an action is garnished by a creditor of the plaintiff, the proper
practice is forthe court in which the action is pending to grant a stay of
proceedings in the action before judgment; or, if judgment is permitted to
be entered, to stay execution as to the whole or a part of the judgment, as
circumstances may require, until the proceedings of garnishment are disposed
of. It is immaterial whether the two actions are pending in the same state
or in different states.67
JURISDICTION

3961. In genera.l—If personal jurisdiction is obtained of the defendant. in
the main action, the steps taken to bring the garnishee into the action are

not jurisdictional as to the defendant, and he cannot question their suﬂiciency.
On the other hand if the defendant is a non-resident and served with sum
mons only by publication the steps taken to bring the garnishee into the action
381, 20+334.

See Banning v. Sibley, 3-389

(282, 297); Irwin v. McKechnie, 58-145,
59+987; Prince v. Heenan, 5—347(279,

282).
58 Cooley v. Minn. T. Ry., 53-327, 55+141.

59 Stevenot v. Eastern Ry., 61-104, 63+
256; Vanderhoof v. Holloway, 41-498, 43+
331.
"0 Cooley v. Minn. T. Ry., 53-327, 55+
141; Mansﬁeld v. Stevens, 31-40, 16+455.
'51 Nash v. Gale. 2—310(265); McLean v.

phy v. Bordwell, 83-54, 85+915; Baylor
v. Butterfass, 82-21, 84+640; Dyer v.
Rowe, 82-223, 84+797 ; Steinbach v. Brant.
79-383, 82+651; Burton v. Gage, S5-355,
S8+997.
68 Black v. Brisbin, 3-360(253).
64 Stromberg v. Lindberg, 25-513.
66 Stevenot v. Eastern Ry., 61-104, 63+
256; Baldwin v. G. N. Ry., 81-247, 83+
986. See Mcrz v. Chi. etc. Ry., 86-33. 36,
90+7; Bacon v. Felthous, 103-387, 115+

Sworts, 69-128. 71+925; Greenman v. Mel
bye, 78-361, 81+21.

205.

‘*2 MacDonald v. Kneeland, 5—352(283);
Williams v. Pomeroy, 27-85, 6+445; Lewis
v. Bush, 30-244, 15+113; Union I. W. Co.

“Y Blair v. Hilgedick, 45-23, 47+310;
Harvey v. G. N. Ry., 50-405, 52+905; Am.
H. L. Co. v. Joannin, 99-305, 109+-403.

v. Kilgore, 65-497, 67+1017.

See Lewis

v. Traders’ Bank, 30-134, 14+587; Mur

66 Bacon v. Felthous. 103-387, 115+205.

See Duxbury

944.

v.

Shanahan,

84-353.

97+
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are jurisdictional as to the defendant and he may object to their sutiiciency.”
If the court has jurisdiction of the person of the defendant the voluntary
appearance and disclosure of the garnishee waives defects in the garnishee
aﬁidavit or summons.“° In all cases the res must be within the state so that
it can be seized and sold to satisfy any judgment obtained against the prin
cipal debtor.70 It is the right and duty of a garnishee to raise all questions
as to the jurisdiction of the court to proceed against him.11 It is necessary
for the court to have jurisdiction of the main action in order to have juris
diction of the ancillary garnishment proceedings.12 The proper court to
determine whether a garnishee may be charged as such on his disclosure is
the court in which the garnishment proceedings are pending.73 The objection
that the defendant has no property in the state, and that for that reason

service could not be made by publication, is waived by a garnishee who de
faults.H
3962. Not dependent on situs of debt-The obligation of a debtor to pay
his debt clings to and accompanies him wherever he goes. It is this obliga
tion which is garnished. Jurisdiction over the person of the debtor gives
jurisdiction over the debt or obligation. Jurisdiction does not depend on the
so-called situs of the debt.“
3963. Debt owing to non-resident-An ordinary debt may be garnished
wherever the debtor can be found and his creditor might sue him for its
recovery. An ordinary debt owing to a non-resident may be garnished in this
state, if the debtor can be found here, and it is immaterial that the debt is

not made payable here, or that the debtor is here casually or temporarily.’m
‘The old idea that the question depends on the situs of the debt has been dis
carded. Jurisdiction over the person of the garnishee gives the court jurisdic
tion over his obligation." A judgment is not an ordinary debt within the
general rule."8 If a debtor is garnished in an action in which his creditor
is not personally served he is bound to give his creditor notice of the pendency
of the proceedings, if he wishes to avail himself of the garnishee judgment
as a bar against his creditor.” .
WHAT GARNISHABLE

3964. Where tort may be waived—-Where a tort may be waived and re
covery had on animplied agreement garnishment will lie.80
3965. Judgments-—A judgment recovered in this state has been held not
subject to garnishment in another state.81
68 Hinkley v. St. Anthony Falls etc. Co.,

Krafve v. Roy, 98-141, 107+966; McShane

9—55(44); Aultman v. Markley, 61-404,
63+1078; Olson v. Brady, 76-8, 78+864;
Webster v. Penrod, 103-69, 114+257.
69 Howland v. Jeuel, 55-102, 56+-581. Sec

v. Knox, 103-268, 114-+955; Chicago etc.
Ry. V. Sturm, 174 U. S. 710; King v.
Cross, 175 U. S. 396; Harris v. Balk, 198

Jordan v. Jordan, 109-299, 123+825.
"1 Stevenot v. Eastern Ry., 61-104, 63+
256; Lewis v. Bush, 30-244, 15+113. See
§ 3963.
T1 McKinney v. Mills, 80-478. 83+-452.
72VVillson v. Pennoyer, 93-348, 101+502.
73 American H. L. Co. v. Joannin, 99
305, 109+403.

74 Mpls. ctc. Ry. v. Pierce, 103-504. 115+
649.

T5 Harris v. Balk, 198 U. S. 215.
T6 llarvcy v. G. N. Ry., 50-405, 52+905;

U. S. 215; Rothschilds v. Knight, 176
Mass. 48; Morgan v. Mut. B. L. Ins. Co.,
189 N. Y. 447. 3 L. R. A. (N. S.) 608;
20 Id. 264.
See, however, Swedish etc.
Bank v. Bleecker, 72-383, 75+740; Mc

Kinney v. M-ills, 80-478, 83+-452; N. W.
etc. Co. v. Gippe, 92-36, 99+364.
'11 Harris v. Balk, 198 U. S. 215. See 19
Harv. L. Rev. 132.

78 Boyle v. Musser, 88-456, 93-I-520.
"9 Harris v. Balk, 198 U. S. 215.

8° Pabst v. Liston, 80-473. 83+448.
B1 Boyle v. Musser, 88-456, 93+520.
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3966. Garnishab1e—A debt owing to a non-resident; 82 a legacy in the
hands of an executor; *3 an ordinary debt owing by a public corporation; 8‘
the salary or wages of a municipal otlicer or employee;“ a debt owing by
a receiver of a railroad under a federal court, to an employee; “ logs of the
defendant in a boom of the garnishee for safe-keeping;‘" a United States
voucher; as bonds of the state deposited with a trustee; 8” money in the hands

of the garnishee which in equity and good conscience belongs to the defend
ant; ”° stock in a foreign corporation; "1 a debt due from a warehouseman for
lease of goods stored;92 a note;93 money in the hands of a stakeholder on
a bet; 9* goods held by a common carrier in a warehouse; 9‘ book accounts; "

a mortgagor’s right of redemption from a chattel mortgage; M money derived
from the sale of a homestead.08
3967. Not garnishab1e—A contingent liability;°° a liability on a draft,
bill, or note; 1 a liability on a judgment, if execution may issue; 2 property
in the hands of a common carrier in transit to a place outside of the state; 3

property out of the state; * real property; 5 property in custodia legis; ‘‘ the
salary or fees of a state oiiicer.7
PRACTICE IN GENERAL

3968. Afﬁdavit—It is sufficient if it conforms to the statute.8

While it is

somewhat in the nature of a complaint against the garnishee, its suﬁiciency

103+716

H. L. Co. v. Joannin, 99-305, 109+-103,
2 R. L. 1905 § 4234; Boyle v. Musser, 88
456, 463, 93+-520.
3Stevenot v. Eastern Ry., 61-104, 63+
256; Baldwin v. G. N. Ry., 81-247, 83+

(overruling McDougal v. Hennepin County,

986; Connery v. Quincy etc. Ry., 92-20,

4-184, 130).

99+365.

-‘2 See § 3963.
83 R. L. 1905

§

4233.

See

Kraus

v.

Kraus, 81-484, 84+332; Duxbury v. Shan
ahan, 84-353, 87+944.
*4 Mitchell

v.

Miller,

95-62,

See Knight v. Nash, 22-452.

*5 R. L. 1905 § 4237; Mitchell v. Miller,
95-62, 103+716. Prior to Laws 1901 c. 96,
the rule was otherwise. Pioneer P. Co. v.
Sanborn, 3-_413(304); McD0ugal v. Hen
nepin County, 4—184(130); Roeller v.
Ames, 33-132, 224-177; Sandwich Mfg. Co.
v. Krake, 66-110, 68+606; Orme v. Kings
ley, 73-143, 75+1123.
‘"1 Irwin v. McKechnie, 58-145, 59+987.

See 14 Harv. L. Rev. 384.

4Stevenot v. Eastern Ry., 61-104,

63+

256.
See Puget Sound Nat. Bank v.
Mather, 60-362, 62+396.
-1 Banning \'. Sibley, 3-389(282, 297).
6 In re Mann, 32-60, 19+347 (property in
hands of assignee under the insolvent law
of 1881 held not garnishable); Simon v.
Mann,

32-65,

19+347

Mcachem, 32-66, 19+346

(id.);

Lord

v.

(id.); Armour -

9'1 Farmers etc. Bank v. Welles, 23-475.

V. Brown, 76-465, 79+522 (id.); Devlin v.

*8 Leighton v. Heagerty, 21-42.

;\Ic.\/lillan, 77-137, 79+1126 (id.); Second
Nat. Bank v. Sehranek, 43-38, 44+524

99 Banning v. Sibley, 3—389(282).

9° DeGraﬁ' v. Thompson, 24-452; Pabst
v. Liston, 80-473, 83+448.
91 Puget Sound Nat. Bank v. Mather,
6(%362, 62+396.
92
D3
94
95

Olson v. Brady, 76-8, 78+864.
Trunkey v. Crosby, 33-464, 23-+846.
Pabst v. Liston, 80-473, 83+448.
Cooley v. Minn. T. Ry., 53-327, 55+

141.
M Ide v. Harwood, 30-191, 14+884.
W Becker v. Dunham, 27-32, 6+406.
99 R. L. 1905 § 4234; Gies v. Bechtner,
12-279(183); Wheeler v. Day, 23-545;
Durling v. Peck, 41-317, 43+65; Irwin v.

58-145,

59+987;

Olson

of assignment

under insolvent

ment for the beneﬁt of creditors may be

assailed in garnishment proceedings);
Marine Nat. Bank v. Whiteman, 49-133,
511-665 (money in hands of clerk unoﬂi
cially held not in custodia legis); Irwin
v. McKechnie, 58-145, 59+987 (money
owing by railroad receiver to employees

"3 Fred v. Bramen, 97-484, 107+159.

.\IcKechnie,

(validity

law not subject to attack in garnishment
proceedings); Lanpher v. Burns, 77-407,
801-361 (validity of common-law assign

v.

Brady, 76-8, 78+864; Bacon v. Felthous,

103-387, 115+205.
1 R. L. 1905 § 4234; Hubbard v. Williams,

1-54 (37); Cole v. Sater, 5-468(378);
Groh v. Bassett, 7-325(254); American

held garnishable); Trunkey v. Crosby, 33
-164, 23+846 (note ﬁled in court held gar
nishablc); May v. Walker, 35-194, 28+252
(property held by assignee under fraudu

lent assignment for beneﬁt of creditors
held not in custodia legis).
1 Sexton v. Brown, 72-371, 75+600; Orme
v. Kingsley, 73-143, 75+1123.

8 Howland v. Jeuel, 55-102, 56+581.
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is not to be determined by the ordinary rules of pleading. In an action
against two defendants an aﬂidavit that the garnishee “is indebted to the
said defendants in an amount exceeding the sum of fifty dollars” is suﬂicient
to charge the garnishee for a debt due from him to one of the defendants
alone.”

It must not be in the alternative," but a defect in this regard may

be waived.11 It need not allege that the garnishee is a corporation.12 It may
be dated prior to the commencement of the action.13 It must. be ﬁled before
the garnishee summons is issued.“

The ﬁling of a sufficient aﬁidavit may be

waived as to the garnishee by his voluntary appearance and disclosure without
objection.15 The defendant, as well as the garnishee, may object to the
sufficiency of an aﬁidavit, when the defendant is served with summons only
by publication.16

3969. Garnishee summons—lt is issued by the plaintiff or his attorney
without any order of court." It need not run in the name of the state.18
A single summons may include several garnishees. A summons has been held
to designate sutﬁciently the court or officer before whom it was returnable."
It cannot be issued prior to the ﬁling of the aiiidavit.2° A voluntary general
appearance by the garnishee waives as to him all defects in the summons or
its service on him.21 A garnishee summons is issued when delivered by the
plaintiﬂ, or his attorney, to the proper oﬁicer for service upon the garnishee,
and, when the writ is sent to the oﬂicer by mail, delivery is not completed
until received by him.‘2 A service of summons on an assignee under a void
assignment for the beneﬁt of creditors has been held ineffectual as to certain
book accounts, the proper service being upon the debtors.”
3970. Service of garnishee summons and notice on defendant—'Failure
to serve upon the defendant a proper copy of the garnishee summons and
notice of the time of disclosure is not a jurisdictional defect, such as to
render void a judgment entered against the garnishee upon the disclosure.
But the garnishee proceedings may be dismissed, and the garnishee discharged,
on motion of defendant, specially appearing for that purpose.“
3971. Corporate ofﬁcers—The court is given discretionary power to cite
other corporate oﬁicers than the one w_ho appears to make disclosure.“
3972. After appeal from justice court—After a case has been removed by
appeal from a justice court to the district court, garnishment proceedings
' may be commenced in the district court, notwithstanding the fact that a
proper appeal bond was given and is in full force and effect.26
3973. Fees—A garnishee need not appear unless his fees for one day's at
tendance and mileage are paid or tendered in advance.”7 Formerly the rule
was otherwise.28
9 Aultman v. Markley, 61-404, 63+107S.
10 Prince v. Heenan, 5—347(279).
11 Aultman v. Markley, 61-404, 1078.
12 I-lowland v. Jeuel, 55-102, 56+581.
is see C1-ombie v, Little, 47-581, 587, 50+
323_
M Black v. Brisbin, 3-360(253).
1-'- Hinkley v. St. Anthony Falls etc. Co.,

19 N. W. Fuel Co. v. Kofod, 74—448, 77+
206.
20 Black v. Brisbin, 3—360(253); Hinkley
v. St. Anthony Falls etc. 00., 9—55(44).
'-‘l Hinkley v. St. Anthony Falls etc. Co..
9-55(44); Howland v. Jeuel, 55-102, 56+
581.
22 Webster v. Penrod, 103-69, 114+257.

9—55(44); Howland v. Jeuel, 55-102, 56+
581; Aultman v. Markley, 61-404, 63+107S.
16 Aultman v. Markley, 61-404, 63+1078.

23 Ide v. Harwood, 30-191, 14+884.
24 Webster v. Penrod, 103-69, 114+2-57.
25 R. L. 1905 § 4236; Johnson v. Berg

11Hinkle_v v. St. Anthony Falls etc. Co.,
SL55 (44).
1“ Hanna v. Russell, 12-80(43).

man, 80-73, 82+1108.
26 Hopkins v. Mc(Jusker, 103-79, 114+468.
'-’T R. L. 1905 § 4232.
1'8 Goodrich v. Hopkins, 10—162(130).
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3974. Powers of referee—A referee to take and report a disclosure cannot
determine questions of jurisdiction.29
3975. Discharge on bond—Statute—Provision is made by statute for a
discharge of garnishment on bond.80 Provision is made by rule of court
for a notice of the application for a discharge under the statute.31

The

obligors upon a bond given under the statute, in which it was admitted that
the plaintiff had garnished the money, property, and effects of the defendant
in the hands of the garnishee, are estopped in an action upon the bond, and

cannot be permitted to assert that the admission was false.32
3976. Dissolution on motion—In case of an assignment under the in
solvent law of 1881 the assignee is not garnishable in a suit against his
assignor. If the validity of such assignment stands admitted, a purported
garnishment of the assignee may be dissolved on motion and without dis
closure.83 A motion to dismiss on the ground that the right to maintain the
proceedings had passed to a receiver, has been denied, the remedy being a
motion for a substitution of the receiver under R. L. 1905 § 4064.“

3977. Abuse of process—Dismissal—Where an action is brought in a jus
tice court, and after a judgment against the defendant the case is appealed

to the district court, on questions of law and fact, garnishment proceedings
commenced in the district court cannot properly be dismissed on the ground
that they were commenced for the purpose of annoying and harassing the de
fendant, because after the appeal from the justice court was effected garnish
ment proceedings were commeneed in the justice court by inadvertence and

subsequently abandoned."5
3978. Concurrent levy-—The fact that after the plaintiff had garnished
money enough to pay part of his judgment he subsequently levied on other

property, which would have sold for more than enough to pay the whole judg
ment, has been held not to operate as a release of the money garnished.“
3979. Appeal to supreme c0urt—An order discharging a garnishee, wheth
er upon examination or not, is appealable.M An order for judgment against
a garnishee is not appealable.” An order refusing to discharge a garnishee
is not appealable,S9 except when the motion challenges the jurisdiction of the

court.‘0 An order, refusing to set aside the proceedings for insufﬁciency of the
affidavit and granting plaintiff leave to ﬁle a supplemental complaint, has been
held not appealable.H An appeal has been dismissed because the proper par
ties were not made parties to the appeal.42
DISCLOSURE

3980. No pleadings—No provision is made in this state for any pleading
on the part of the garnishee,“ or for framing issues.“
21>Prinee v. Heenan, 5—347(279).

Cummings v. Edwards, 95-118, 103+709,

30 R. L. 1905 § 4256.
81 Rule 3, District Court.

106+304.
38 Croft v. Miller, 26-317, 4-+45.

32 Greengard v. Fretz, 64-10, 65+949.

33 Lord v. Meachem, 32-66, 194-346.
34 Am. E. Co. v. Crowley, 105-233, 117+
428.

39 Duxbury v. Shanahan, 84-353, 87+944;

Krafve v. Roy, 98-141, 107+966.
40 Krafve v. Roy, 98-141, 107+966.
41 Prince v. Heenan, 5—347(279).

85 Hopkins v. MeCusker, 103-79, 114+468.

4'2 Greenman v. Mclbye, 78-361, 81+21.

86 Pierce v. Wagner, 64-265, 66+977, 67+
537.

M Peterson v. Lake Tetonka P. Co., 72
263, 75+375.

8'! McConnell v. Rakness, 41-3, 42+539;
—56

44 Mahoney v. McLean, 28-63, 9+76
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3981. Personal appearance—There must be a personal appearance. A
mere ﬁling of an aﬁidavit denying liability is ineffectual.“
3982. Scope of examination—The plaintiff has the right to examine the
garnishee so as to bring out all the facts, in order that the court and not the
garnishee may determine the latter’s liability.“ The garnishee should be
permitted to testify as to matters in defence or setoff.‘7 He is entitled to the
privileges of an ordinary witness.“ He -may be questioned in regard either
to an indebtedness or in regard to property in his hands, though the affidavit
does not state both grounds for issuing the summons.‘9 He may be required
to answer questions tending to show that he was a party to a fraudulent as
signment by the defendant.50

3983. Witnesses-—Witnesses may be heard upon the examination for the
purpose of corroborating or explaining the testimony of the garnishee, or of

developing facts additional to those disclosed by him.51 But evidence in con
tradiction is not admissible.52 The disclosure is not the same as a trial of
disputed facts in ordinary actions.“
3984. Setoff—-The equitable doctrine of setoff may be applied by a court of
equity in garnishment proceedings in all cases where the plaintiff presents no su
perior right. A lien acquired by garnishment is, in the absence of some special
and superior right in the plaintiff, subject to all equities existing between
the garnishee and the defendant.

A bank, summoned as garnishee in an

action against one of its depositors, may set off against the depositor’s general
account unmatured notes held by it at the time of the service of the garnishee
summons, when it appears that the depositor is insolvent.

It need not be

shown that the depositor had at the time of the service of the summons been
formally adjudged an insolvent in insolvency or bankruptcy proceedings. In
solvency in fact is all that is necessary to entitle the garnishee to the remedy.M
3985. Further discl0sure—Applications for a further disclosure on the
ground of mistake, inadvertence, or excusable neglect are addressed to the

discretion of the court.“
3986. Conclusiveness of disclosure-—The disclosure of the garnishee is con
clusive upon the plaintiff. The latter cannot introduce evidence in contradic
tion.56
3987. Premature action—-Dismissal—Garnishment proceedings will not
be dismissed, on the ground that the main action was prematurely brought,

after a decision in favor of the plaintiff.“
'
3988. Findings—-Where no supplemental complaint is ﬁled, and no claim
made by third parties, the statute does not contemplate ﬁndings of fact.“
3989. Effect—The disclosure is the sole basis of any judgment which may
be rendered against the garnishee, except when the plaintiff ﬁles a supplemental
complaint. It shows what property has been attached and in that respect is
analogous to the return of the sheriff in an ordinary writ of attachment.“
4-5 Peterson v. Lake Tetonka. P. Co., 72263, 75+375.
40 Id.
" Milliken v. Mannheimer, 49-521, 52+
139. See Wunderlich v. Merchants Nat.
Bank. 109-468, 124-+223.
48 Banning v. Sibley, 3-389(282).
W Prince v. lleenan, 5-347(279).
5° Oberteuffer v. Harwood, 6 Fed. 828.
-11 Leighton v. Ileagcrty, 21-42; Pitzl v.
Winter, 96—499,105+673.

-''I'-’ See § 3986.

63 Wildner v. Ferguson, 42-112, 43+-794.
M Wnnderlich v. Merchants Nat. Bank,
109-468, 124+223. See Millikan v. Mann
heimer, 49-521, 52+139.
~’-5 Milliken v. Mannheimer, 49-521, 52+
139.
M Banning v. Sibley, 3—389(282); Chase
v. North, 4-381(28S); Cole v. Sater, 5
468(378).
51 Iselin v. Simon, 62-128, 64+143.
5“ Wildner v. Ferguson, 42-112. 43+794.

W Bradley v. Thorne, 67-281, 69+909.
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SUPPLEMENTAL COMPLAINT

3990. Statutory procedure exclusive—The only way in which the plaintiff
can controvert the disclosure of the garnishee is by ﬁling a supplemental com
plaint as provided by statute.“0
3991. Not a matter of right—A plaintiff cannot have leave to ﬁle a supple
mental complaint merely because he believes that the garnishee does not
answer truly, or that the title by which the garnishee holds property is void
as to creditors of the defendant.

He must make that appear probable to the

court.“1
3992. When not a1lowed—It will not be allowed if the facts disclosed by
the garnishee in themselves warrant judgment against him,a2 or where a claim
is made by a third party,"3 or where the plaintiff has previously moved for
judgment against the garnishee on his disclosure alone.M
3993. Diligence—An application for leave to ﬁle a complaint must be made
with reasonable diligence."5

3994. Pleading—A supplemental complaint is to be construed in connec
tion with the original complaint, and it is unnecessary to repeat in the former
the allegations of the latter.“
3995. Practice—The proceedings are to be deemed a continuation of the
garnishment proceedings.“ The trial is governed by the same rules of pro
cedure and evidence as an ordinary civil action.“ A jury trial is not a matter
of right." The notice of motion for leave to ﬁle a complaint, and the com
plaint, may be served on the attorney who has appeared for the defendant
in the main action.70 The court will take judicial notice of the entry of
judgment against the defendant in the main action.71

The court should make

ﬁndings of fact as in an ordinary action."2
3996. Impeachment of garnishee-When the plaintiff makes the garnishee
his witness, he may with permission of the court, ask him as to former
statements inconsistent with his testimony.73

3997. Fraudulent conveyances-The statute authorizes the garnishee to be
charged for property which he holds by a title which is void for fraud as
to the defendant’s creditors.’H The plaintiff cannot attack a transaction solely
upon the ground that it was a fraud upon his debtor?‘ The burden of proving
the existence of an indebtedness at the time of the alleged fraudulent transfer
has been held upon the plaintiff." Where the garnishee has under his control
personal property of the debtor, the plaintiff may, without ﬁling a supplemen
tal complaint prove that a transfer by the debtor of the property to a third
person was not intended to operate as a sale but only as a cover against

creditors."
6° Ingersoll v. First Nat. Bank, 10-396
(315); Leighton v. Heagerty, 21-42; Van

derhoof v. Holloway, 41-498, 43+331.

See

Davis v. Mendenhall, 19-149(113); Pitzl

v. Winter, 96-499, 105+673.
"1 Mahoney v. McLean, 28-63, 9+76.

02 Leighton v. Heagerty, 21-42; Farmers
etc. Bank v. Welles, 23-475.

53 Smith v. Barclay, 54-47, 55+827; King
v. Carroll, 74-470, 77+409.
'34 Mahoney v. McLean, 28-63, 9+76.

65 Stacy v. Stephen, 78-480, 81+391.
M First Nat. Bank v. Brass, 71-211, 73+
729. See § 4001.
“'1 Mahoney v. McLean, 28-63, 9476;

Trunkey v. Crosby, 33-464, 23+846; Olson
v. Brady, 76-8, 78+864.
as First Nat. Bank v. Brass, 71-211, 73+
729; Wildner v. Ferguson, 42-112, 43+794.
69 Weibeler v. Ford, 61-398, 63+1075.
T0 Trunkey v. Crosby, 33-464, 23+846.
11 Olson v. Brady, 76-8, 78+864.
72 Wildner v. Ferguson, 42-112, 43+794.
73 Trunkcy V. Crosby, 33-464, 23+846.
74 R. L. 1905 § 4240; Davis v. Menden
hall, 19-14'J(113); Benton V. Snyder, 22
247.
""5 Stanek v. Libera, 73-171, 75+1124.
76 First Nat. Bank v. Brass, 71-211, 73+
729‘

71 Davis v. Mendenhall, 19-149(113).
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THIRD PARTIES AS CLAIMANTS

3998. Statutory procedure exclusive-—Where the money or property in
the hands of the garnishee is claimed by a person not a party to the action
the mode of procedure prescribed by the statute " is exclusive."
3999. Who may intervene—Any person having or claiming an interest in
the garnished property antedating the garnishment may intervene."0
4000. Necessity of summoning c1aimant—Where the garnishee discloses
an indebtedness, but also shows that it is claimed to have been assigned, and
to be due to a third person named, it is error to order judgment against the
garnishee before the claimant is cited in and made a party; and the rights
of such claimant cannot be barred or aﬁected by the judgment,‘unless he is
duly summoned to appear, and is made a party to the proceeding.81 Where
from the evidence taken at the disclosure of a garnishee, it appeared that a
third party asserted ownership of the property in the garnishee’s hands and
claimed to be the absolute owner thereof, it was held proper to compel the
claimant to appear and maintain his right, and that the court erred in dis
charging the garnishee.“2 Where the evidence shows that the debt sought
to be garnished is payable to a third person, and not to the defendant in
the principal action, the disclosure itself is suﬁicient to protect the garnishee,
and it devolves upon the plaintiff to bring in such party if he desires to
test the validity of his claim.83
4001. Pleading—Burden of proof—The claimant must serve the ﬁrst plead
ing, in the nature of a complaint in intervention, setting forth the grounds
of his claim. The plaintiff may answer.“ It is unnecessary, either in the
complaint or answer, to allege what already appears from the record in the
action.85

The complaint may be aided by the answer.36

The claimant may

rest his claim on the disclosure alone.‘*7 The plaintiff has twenty days in
which to answer." The allegations of the plaintiff’s answer may be admitted
if the intervener fails to reply."
4002. Practice-—Claimants should be brought in or allowed to intervene by
a formal order, but a defect in this regard may be waived by proceeding with
out objection.90 Personal service on a claimant out of the state has been held
unauthorized.91 On the issues formed by the complaint in intervention and
the answer thereto the parties are entitled to a trial as in an ordinary action.”2
A jury trial is probably not a matter of right.” A claimant must have the
same opportunity to protect his interest as is accorded to any party to an

action.‘H

Upon a trial by the court ﬁndings of fact should doubtless be made

as in an ordinary action.“

A claimant may move to discharge the garnishee

though a prior motion to that effect has been denied before he became a
.96 Issues--It has been held permissible to attack a chattel mortgage as
P art
4803.
fraudulent as to creditors.“T
‘'5 R. L. 1905 § 4239.
79 Smith v. Barclay, 54-47, 55+827.

8° Crone v. Braun, 23-239; Gage v. Stimson, 26-64, 1+S06.

91 Levy v. Miller, 38-526. 38+700.>
82 King v. Carroll, 74-470, 77+409.
83 Mansﬁeld v. Stevens, 31-40, 16+455.

‘K4 Smith v. Barclay, 54-47, 55+827.

as 1a.; Smith v. Meyer, s4-455, s1+n22.
M McMahon v. Merrick, 33-262, 22+543.

87 Donnelly v. O’Connor, 22-309.
88 Leslie v. Godfrey, 55—231, 56+818:

89 Pierce V. Wagner, 64-265, 66+977, 67+
537.

90 Williams v. Pomeroy, 27-85, 6+445;
Levy V. Miller. 38-526. 38!-700.

91 Levy v. Miller, 38-526, 38+700.
9'2 Leslie v. Godfrey, 55-231. 564-818;
Wildner v. ‘Ferguson, 42-112, 43+794.
93 See Smith v. Barclay, 54-47. 55+827;
\Veibeler v. Ford, 61-398, 6311075.
"4 Donnelly v. O’Connor, 22-309.
95 Wildncr v. Ferguson. 42-112. 43 L794.
9" McMahon v. Merrick, 33-262, 22+-543
97 North Star B. 80 S. Co. v. Ladd, 32
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4004. Burden of proof—The burden of proving his right to the property
rests on the claimant.‘“‘
4005. Evidence—Admissibility—The disclosure of the garnishee is ad
missible in favor of the claimant.”

Under a general allegation of ownership

in the complaint of the claimant and a denial in the answer of the plaintiff
the latter may introduce any evidence tending to impeach the title of the
claimant.1
4006. ]udgment—A judgment against the plaintiﬁ for interest on funds
pending the litigation held erroneous.2
4007. Costs—-A claimant who succeeds is entitled to the same costs as a de
fendant in an action.3
JUDGMENT

4008. When proper-Judgment can be rendered against a garnishee on his
disclosure only when he admits that he is owing the principal debtor, or that
he has in his possession or under his control property belonging to him, or
when the facts disclosed show beyond a reasonable doubt that such is the

case.‘ If the garnishee makes full disclosure and the facts disclosed clearly
establish his liability, judgment should be rendered against him regardless of
his denial of liability.6 If the debt sought to be reached appears from the
disclosure to belong to a third party, the garnishee should be discharged unless
the third party is brought in under the statute." The disclosure is the sole
basis of the judgment.7 Where the garnishee appeared by its attorney on
the return day of the summons, and offered to ﬁle an ex parte aﬂidavit denying
in general terms its liability, but did not offer to appear and answer in any
other manner, it was held that judgment was properly entered against it for

failure to make disclosure as required by the statute.8 Upon an application
for judgment upon the disclosure the disclosure must be taken as true.9
4009. Order for—Time—Judgment cannot be ordered until the disclosure
is closed.10

There can be no judgment against the garnishee except upon an

order of the court.‘1 The proper court to determine whether a garnishee may
be charged as such on the facts of his disclosure is the court in which the
garnishment proceedings are pending.12
'
4010. Entry—To render a garnishee liable there must be a formal judg
ment entered against him pursuant to an order of the court.18

When the

garnishee is discharged there is no formal judgment entered.“
381. 20+334; Coykendall v. Ladd, 32-529,
2l+733.
See First Nat. Bank v. Brass,

71-211, 73+729.
'-W Donnclly v. O’Connor, 22-309; North
Star B. & S. Co. v. Ladd, 32-381, 20+334;
Smith v. Barclay, 54-47, 55+827; Conroy

\-. l<‘erree, 68 -325, 71+383.
9" Bradley v. Thorne. 67-281, 69+909.
1Smith v. Barclay, 54-47. 55+827.
2Twohy v. Melbye, 83-394, 86+-411.
3 Mahoney v. McLean, 28-63, 9+76; Two
hy v. Melbye, 83-394. 86+4l1.
4 Banning v. Sibley, 3—389(282, 293);
Pioneer P. Co. v. Sanborn, 3-413(304);
(‘hase v. North, 4—381(288); Cole v. Sater,
5-468(378); Ingersoll v. First Nat. Bank,
10-396(315); Schafer v. Vizena, 30-387,
]5+675; Vanderhoof v. Holloway, 41-498,
43+331; McLean v. Sworts, 69-128, 71+
925.

r-Milliken v. Mannheimer, 49-521, 52+
139; Donnelly v. O’Connor, 22-309.
6Mansﬁeld v. Stevens, 31-40, 16+455;

Levy v. Miller, 38-526, 3s+700.
TBradley v. Thorns, 67-281, 69+909.
8Peterson v. Lake Tetonka P. Co., 72

263, 75+375.
"Vanderhoof v. Holloway, 41-498, 43+
331.

10 Williams v. Pomeroy, 27-85, 6+445.
11 R. L. 1905 § 4244; Langdon v. Thomp
son, 25-509; Willson v. Pennoyer, 93-348,
101+502.

12 American H. L. Co. v. Joannin, 99
305, 1094403.

18 Langdon v. Thompson, 25-509; Pitzl
v. Winter, 96-499, 105+673.
14 McConnell v. Rakness, 41-3, 42+539;
Cummings v. Edwards, 95-118, 103+709,
106+304.
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4011. On default-—When the garnishee defaults, and the amount of prop
erty in his possession is thus undetermined, and the summons in the original
action is thereafter duly published, the court acquires jurisdiction to enter

judgment against the defendant, and the garnishee is not in a position to
object if the judgment is entered, upon the default of the defendant, for the
full amount claimed in the complaint. Jurisdiction having been obtained, the
amount of the judgment entered is not material, as it is in rem, and fully
satisﬁed by the application of the property actually attached. Judgment hav
ing thus been entered in the original action, judgment may be entered for
the full amount thereof against the garnishee upon his default. The court
having jurisdiction to enter a judgment, the garnishee cannot question the
correctness of the amount thereof.15
'
4012. Form—-A judgment requiring the sheriff to pay the garnishee the
amount of his lien on a note held unauthorized.“
4013. Effect—A judgment against a garnishee acquits him as to all parties
to the process in regard to any payment or delivery of property he may make
thereunder." It does not bind claimants who are not made parties.“ The
effect of the judgment is merely to determine the existence and amount of
the debt, and to substitute the plaintiff for the defendant as the person to
whom it is payable.19
4014. Interest—The rule that a garnishee is not chargeable with interest as
damages for the detention of money, while he is, by the operation of an
atta<-lnnent, restrained from making payment, applies only where he stands

in all respects as a mere stakeholder, ready and willing to pay to whomsoever
the court directs, and not where he assumes the attitude of a litigant.’0
4015. Counsel fees—Counsel fees can only be allowed to the garnishee by
the court in the garnishment proceedings. The allowance is discretionary.21
4016. Costs-—When a garnishee is discharged he is not entitled to a judg
ment for costs.22
utes.28

Costs include disbursements within the garnishment stat

4017. Opening defau1t—The opening of a default judgment against a gar
nishee is discretionary with the court. If a judgment is opened the court
should ﬁx a time for the disclosure.“

The remedy by motion is exclusive.25

GAS
4018. Liability for escaping gas-A gas company is liable for injury to
trees and plants from gas which it negligently allows to escape from its mains.
Its liability does not rest on the doctrine of insurance of safety, but on the
principles of negligence applicable to authorized public works.

It is bound

to exercise due care—care commensurate with the danger. It must take every
reasonable precaution suggested by experience and the known danger of the cs
15 Mpls. etc. By. v. Pierce, 103-504, 115+
649.
H1Cole v. Sater, 5-468(378).
"R. L. 1005 § 4246; Troyer v. Schwei
zer, 15-241(187); Crone v. Braun, 23239.
See Black v. Brisbin. 3—360(253);
McMahon v. Merrick, 33-262. 2‘3+543.
1* McMahon v. Merrick, 33-262, 22+543;
Levy v. Miller, 39-526, 39:700.
19 Irwin V. McKechnie, 58-145, 59+987.

20 Ray v. Lewis, 67-365, 69+ll00.
2‘ Schwerin v. De Graﬂ', 19-4l4(3:'19).
21’ McConnell v. Rakness, 41-3, 42+539;
Cummings v. Edwards, 95-118, 103+709,
106+304.
35'‘ \Voolsey v. O’Bricn. 23-71.
Z4 Goodrich v. Hopkins. 10-162(130);
Mpls. etc. By. v. Pierce, 103-504, 115+649~
Jordan v. Jordan, 109-299. l23+R25.
‘-’-'I Segog \'. Englc, 43-19], 45+427.
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cape of gas.M The escape of gas and consequent injury make out a prima facie
case. In other words the doctrine of res ipsa loquitur applies.27 Possibly one
who allows gas to escape upon the premises of another may be liable for
trespass regardless of negligence."’8 A gas company has been held not liable
for neglect to notify an occupant of a room in a boarding house that the gas
was to be turned off in connection with repairs it was making in the house,
or for neglecting to see that all the jets in the house were turned off when
the gas was turned on again.29
4019. Supply by public service corporations—Ru1es—Rates-—The rates
of a public service corporation for gas furnished the public must be reasonable
and uniform. Such a corporation may adopt reasonable rules and regulations,
including a rule that gas will not be furnished to a person until he has paid
arrears for gas furnished to him in the past.*‘°
GENERAL—See note 31.

GENERAL DAMAGES—See Damages, 2520, 2580.
GENERAL DENIAL--See Pleading, 7572-7574.
GENERAL ISSUE—See note 32.

GIFTS
Cross-References
See Charities, 1423; Husband and Wife, 4251; Parent and Child, 7310.
IN GENERAL

4020. Requisites—'l‘o be valid a gift inter vivos must be voluntary, gratui
tous, absolute, and made by a person competent to contract. There must be
freedom of will ; the gift must be complete; the property must be delivered by

the donor and accepted by the donee; and the gift must go into immediate and
absolute effect.“
4021. Inter vivos and causa mortis distinguished—The chief distinction
between a gift inter vivos and a gift causa mortis is that the former is ab
solute and irrevocable, while the latter is conditional, taking effect only upon
the death of the donor, who, in the meantime, has the power of revocation.

In either case the gift must be complete and the property delivered and ac
cepted.“

4022. Competency of donor—Any person competent to transact ordinary
business may give what he owns to any-other person.85
4023. A contract—.»\ gift, made perfect by delivery, is an executed con
tract, ii-1-cmt-able by the donor.36
'-’6 Gould v. Winona G. Co., 100-258, 111+
25*; Sherman v. Winona G. Co., 103-518,
11-H654. See Hansen v. St. Paul G. Co.,
RLLS4, 84+727; Hansen v. St. Paul G. 00.,

88~S6, 92+510.
27 Gould v. Winona G. Co., 100-258, 111+

254; Wiltse v. Red Wing, 100-548, 111+
1134.

25 Gould v. VVinona G. Co., 100-258, 111+
254.
'19 Skogland v. St. Paul G. Co., 89-1, 93+

6691.

3" State v. Board W. & L. Comrs., 105
472, 117+827.
31 State v. Cooley, 56-540, 549, 58+150.
3'-’ Fetz v. Clark, 7—217(159)

(effect of

general issue in common-law pleading).
88 Davis v. Kuck, 93-262, 101+165.
"Id.; Varley v. Swims, 100-331, 111+
269.
35 Stewart v. Hidden, 13-43(29).
See
Hooper v. Vanstrum, 92—406, 100+229.

36 Stewart v. Hidden, 13-43(29).
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4024. Intention—-To constitute a valid gift the donor must have a present
intention of transferring the property absolutely to the donee.37 A delivery
must be made with the present intention of making a gift and passing the
title absolutely." Such intention need not be expressed, but may be proved
by circumstantial evidence and the prior declarations of the donor.89
4025. Promise to make—A mere promise to make a gift is not enforceable.“
4026. Delivery—The property must be delivered to the donee.‘1 Any sub
stantial act of the donor tending to carry a gift into effect and give the donee
dominion over the property, so that he can appropriate it to his own use, is
sullicient."-’ A delivery is sufficient if it is the only one of which the subject
is capable, as, for example, a receipt for a debt." A delivery may be made
through the medium of a third party.“
4027. Acceptance~—An incomplete voluntary gift creates no right that can
be enforced. A gift requires the assent of both minds as much as a contract.
The donee must accept the gift. Ownership cannot be thrust upon _one against
his will. Knowledge of the gift on the part of the donee, at the time it is
made, may not be essential in order that it may take effect. If the act of
transfer be complete on the part of the donor, subsequent acceptance by the
donee, before revocation, will be sufficient. But a mere deposit of the property
by the depositor, in the name of another, with a third person, will not of itself
be suﬂicient to pass the title.45 Acceptance is necessary whether the gift is
causa mortis or inter vivos.“ Where a gift causa mortis is beneﬁcial to the
donee and imposes no burdens upon him, acceptance by him is presumed as
a matter of law.47
4028. Consideration—A gift perfected by delivery is an executed contract
and needs no consideration.“

But a mere promise to make a gift, being ex

ecutory, is invalid without a consideration.“
4029. What may be given—A note may be the subject of a gift by the
owner, either to the maker or to a stranger.

If it is given to the maker it

cancels the note.“ A creditor may give to his debtor a part of his debt.“
4030. Of money in a bank—A check on a bank for the entire amount of
the drawer’s credit therein, delivered to a person as a gift of the money,
though unaccepted by the bank, operates as an assignment of the fund; and
if so delivered and intended by the donor, i11 anticipation of death from an
impending peril from which he subsequently dies, it is valid as a gift causa

mortis. It is unnecessary that the check disclose on its face that it covers the
entire bank credit. That fact may be shown dehors the instrument. The
delivery of a check as a gift causa mortis to' a person other than the donee,
but for his use and beneﬁt, and with instructions to deliver the same to the
donee, is a suilicient delivery to pass title, though it does not reach the hands

of the donee until after the donor’s death.

The person to whom the delivery

17 Hooper v. Vanstrum, 92-406, 100+229.

41’ A\Turphy v. Bordwel], 83-54, 85+915.

-'18 Jenning v. Rohde, 99-335, 109+597.
3" Johnson v. Holst, 86-496, 90+1115.

43Lan1prcy v. Lamprcy, 29-151, 12+514.
44 Nelson v. Olson, 108-109. 12l+609.

-10 Sec Slingerland v.
100, 48i(i05; Albert Lea
88-52-l, 93+6'/2; Murphy
54. 57, 85+915.
*1 Branch v. Dawson,
.\Ianal1an \'. Halloran,
Richardson v. Colburn,

Slingerland, 46College v. Brown,
v. Bordwell, 8336-193, 307-545;
66-483, 69+6l9;
77-412, 80+356,

45 Branch v. Dawson, 36-193, 30+545.
4" Davis v. Kuck, 93-262. 10l+165.
-17 Varley V. Sims. 100-331. ]ll+269.
4* Stewart v. Hidden, 13-43(29).
4" See Albert Lea College v. Brown, 88
524, 93+672.
-'-0 Steivart v. Hirlvlcn, 13-43(29); Peters

784; Murphy v. Bordwell. 83 54, 85+91-5;

v. Schultz, 107-29. 119+385.

Winslow v. Mcflenry, 93-507, 10l+799;
Nelson v. Olson, 108-109. l2l+60lI.
Ree
§ 4042.

-"1 Lamprey v. Lamprcy. 29-151. 12+514.
Rec Butler v. Bohn. 31-325, 17+86‘_’.
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is made is presumed, in the absence of a contrary showing, to be the trustee of
the donee." A gift of money deposited in a bank in the name of the donor
has been sustained, though the deposit remained in the name of the donor,
a power of attorney having been given to the donee to draw the money in the

name of the donor.“3 A mere deposit in a bank in the name of another, with
out his knowledge has been held not to pass the title to him.“ Evidence held
not to show a gift of a certiﬁcate of deposit.“
4031. Of realty—The mere recording of a deed of land, without delivering
it to the grantee and without any present intention on the part of the grantor
to pass the title absolutely, has been held not a gift of the land.“6 To take
a parol gift of land out of the statute of frauds the donee must not only
enter into possession of the premises, but must also make substantial improve
ments thereon or perform such other acts with reference thereto as would make
it inequitable to enforce the gift.‘" A parol gift of land from a father to
a son, has been held to set the statute of limitations running in favor of
the son.“

,

4032. Life interest in personalty-The donee for life of personalty is en
titled to the possession thereof without executing security for its safe-keeping
except in cases of real danger. It is not usual or proper in practice to exac-'
anything more in the ﬁrst instance than the ﬁling of all inventory in the
proper court."

4033. To take effect after death—A gift to take effect after death is in
valid.M
.
‘
4034. Conditiona1—A donor has a right to impose upon a gift a condition
which will bind the donee to use the funds in the nature of a trust.‘11
4035. Undue influence-—A gift procured by undue inﬂuence may be set
aside.62 Undue inﬂuence is presumed in the case of a gift from a ward to
a guardian,“3 but not in the case of a gift from a parent to a child or from
a child to a parent.M
4036. Revocation—A gift causa mortis is subject to revocation,“ but a
gift inter vivos is not.“
4037. Evidence—Admissibility—Cases are cited below involving the ad
missibility of evidence.67
'
4038. Proof-—Degree required—A gift can only be established by clear
and convincing evidence,“ but the “clearest and most unequivocal evidence”
is not required."°
52 Varley v. Sims, 100-331, 111+269.
~'-3 Murphy v. Bordwell, 83-54, 85+91-7
54 Branch v. Dawson, 36-193, 30+54:i.
55 Manahan v. Halloran, 66-483, 69+619;

Winslow v. McHenry, 93-507, 101+799.
56 Hooper v. Vanstrum, 92 -406, 100+229.
See Dodsworth v. Sullivan, 95-39, 103+-719.

51 Snow v. Snow, 98-348, 108+295;
Schmitt v. Schmitt, 9-1-414. 103+214.
58 Malone v. Malone. 88-418, 93+605.
W In re Oertle, 34-173, 24+924.

"0 Logcnﬁel v. Richter, 60-49, 61+826.
M Cone v. Wold, 85-302, 88+977.
“2 Prescott v. Johnson. 91-273, 97+891.
See Fischer v. Sperl, 94-421, 103+502;

Hommedal, 109-153, 12s+2s7.

See Davis

v. Kuck, 93-262, 101+165; Fischer v.
Sperl, 94-421, 103+502.
65 Logenﬁel v. Richter, 60-49, 61+826;
Davis v. Kuck, 93-262, 265, 101+165;_Var
ley v. Sims, 100-331, 111+269.
MStewart v. Hidden, 13-43(29).
1" Furman v. Tenny, 28-77, 9+172 (state
ments of husband that property in his pos
session belonged to his wife);

Lamprey

\'. Lamprey, 29-151, 12+514 (sealed ac
knowledgment of the part payment of a
debt evidence of a pro tanto gift of the
debt); Manahan v. Halloran, 66-483, 69+

619 (fact that donor appeared to be afraid

Sass v. McCormack, 62-234, 64+385.
'13 Ashton v. Thompson, 32-25, 18+918.
M Prescott v. Johnson, 91-273, 97+891;

of or under the inﬂuence of a person held
inadmissible); Peters v. Schultz, 107
29, 119+385 (will—conversations—collat

Jenning v. Rohde, 99-335, 109+597; Rader

eral facts).
65 Hooper v. Vanstrum, 92-406, 410, 100+

v.

Rader, 108-139, 121+393;_ Naeseth v.
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4039. Evidenco—Sufﬁciency—Cases are cited below involving the sulﬁ
ciency of evidence to prove gifts."°
GIFTS CAUSA MORTIS

4040. Deﬁnition—A gift causa mortis is a gift of personal estate, made in
prospect of death at no very remote period, and which is dependent upon the
condition of death occurring, substantially as expected by the donor, and
that the same be not revoked before death. The requisites of a gift causa
mortis are in most respects the same as those of a gift inter vivos. It must
be complete and the property delivered and accepted.71
4041. Mental competency of donor—The degree of mental competency
required to make a gift causa mortis is the same as that required to make

a will.72
4042. Delivery—-A gift causa mortis is not valid unless the property is de
livered to the donee. What constitutes a sutﬁcient delivery depends upon the
nature of the property and the situation of the parties.78

4043. Property in possession of donee—The rule requiring an actual de
livery is applied more strictly to gifts causa mortis than to gifts inter vivos.
But it has been held that where the property is already in the possession of
the donee a formal delivery is unnecessary, if the donee expressly accepts the
gift and exercises dominion over the property prior to the death of the donor.“
GONDOLA CAR—See note 75.
GOOD FAITH—See Bona Fido Purchasers, Chattel Mortgages, 1450,
and note 76.

GOOD WILL
4044. Deﬁnition-—The good will of a business is the favor which it has won
from the public and the consequent probability that old customers will con
tinue their patronage.17

4045. A species of property-Good will is regarded as a species of personal
property, incident to the business to which it is attached.78
4046. Sale—Good will may be sold as an incident of the business to which
it is attached and the purchaser may assign it, though the transfer to him
229; Schmitt v. Schmitt, 94-414, 103+21-1.
See Johnson v. Holst, 86-496, 498, 90+
1115.
Mhlenning v. Rohde, 99-335, 109+597.
7" In re Yetter, 55-452, 57+147; Gale v.
Baxter, 64-264, 66+972; Manahan v. Hal

93-507, 101+799; Varley v. Sims, 100
331, 111+269.
74 Davis v. Kuck, 93-262. 101+165. See
18 Harv. L. Rev. 394.

loran, 66-483, 69-+619; Johnson v. Holst,

75 Griﬁin v. Minn. T. Ry., 94-191, 193,
1024-391.
76 Bank of Farmington v. Ellis, 30-270.

86-496, 90-+1115; Peters v. Schultz, 107
29, 119+385.

647; \Vhitney v. Huntington, 37-197, 201.

15+2-43;

Tolbert v. Horton, 31-518, 18+

'" Davis v. Kuck. 93-262, 101+1(i5; L0

33+-561; Allen v. Pioneer P. Co., 40-117,

genﬁel v. Richter, 60-49, 61+826; Allen v.
Allen, 75-116, 77+567; Winslow \'. Mc

41l936; Hoyt v. Duluth etc. Ry., 103-396.
400. 115+263.

Henry, 93-507, 101+799; Varlcy v. Sims,

T7 Haugen v. Snndseth, 106-129, IISTGGG.

100-331. 111+269.
Rep. 890.

See Note, 99 Am. St.

72 Sass v. McCormack, 62-234, 64+3S5.
78Logenﬁel v. Richter, 60-49, 6l+826;
Allen v. Allen, 75-116, 77+567; Johnson

v. Holst, 86-496, 90+1115; Davis v. Kuck.
93-262,

101-l-165;

Winslow v.

McHcnry,

75 Hangen v. Sundseth, 106-129. 118+666.
It is deemed a subject of substantial value
because of the reasonable expectation of
its continuance. Potter v. Mellcn, 41-487,

43+37-5.
538.

See 16 Harv. L. Rev. 135; 19 Id.
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does not contain the words “successors” or “assigns”.’°
ship binds the members individually and as partners.‘30

891
A sale by a partner

GOVERNOR—See Militia; State, 8843; Statutes, 8901.

GRADING OF STREETS—See Municipal Corporations, 6627.
GRAFT, GRAFTING—See note 81.

GRAIN—See note 82.
GRAIN ELEVATORS—See Warehousemen.

GRAND JURY
Cross-References
See Indictment.

4047. Preparation of jury list by county b0ard—The county board does
not draw the jury. It simply selects a larger list of names from which the
jury is subsequently drawn." The clerk of court has no authority to draw
a jury from any list except such as is made out and certiﬁed to him as re
quired by statute.“ The statutes regulating the preparation of the list by the
board are merely directory. The fact that a person acted as a member of the
board without authority is not a ground for setting aside the indictment.“

A list of grand jurors has been_held suiﬁcient though it was under the same
heading as the petit jury list and there was but one certiﬁcate for the two
lists. An informal certiﬁcate has been held suﬁicient.“ The objection that
the list was not properly signed and certiﬁed by the chairman of the board
cannot be raised after the arraignment without leave of court,"7 and if the
accused was held on a charge for a public oﬂence at the time the jury was
impaneled the objection must be made by challenge to the panel and cannot
be made by a motion to quash.88 If the accused was not so held the objection
may be raised by motion to quash at the time of the arraignment.“ It is
too late to raise the objection after demurrer."0 It cannot be raised by motion
in arrest of judgment.’1
4048. Preparation of jury list under special laws--Sp. Laws 1876 c. 214,
providing that the grand jury lists for Ramsey county shall be selected “from
the qualiﬁed electors of the several wards in the city of St. Paul and towns
of said county,” does not require that the names selected shall be apportioned
among the different wards and towns."'-' A jury list prepared under G. S.
1894 §§ 5629-5633--a special jury law for Washington county-has been

sustained.98

Laws 1899 c. 151, regulating the manner of drawing jurors in

counties having a population of two hundred thousand, is constitutional.‘H

4049. Deﬁciency of jurors—Special venire—The failure of a suﬂieient
number of grand jurors selected and summoned on the regular panel to appear
when called in court is a “deficiency of grand jurors” within the meaning of
W Southworth v. Davison, 106-119. 118+

363; Haugen v. Sundseth, 106-129, 118+
666.
_
1*" Southworth v. Davison, 106-119, 118+

363.
‘*1 Craig v. Warren, 99-246, 109+231.
*9 State v. Cowdery, 79-94. 81+750.
R3 State v. Russell, 69-502, 72+832.
*4 State v. Greenman, 23-209; State v.
Schumm, 47-373, 50%-362.

85 State v. Russell, 69-502, 72+832.

86 State v. Peterson, 61-73, 634-171.

8'! State v. Schumm, 47-373,
State v. Dick, 47-375, 50+362.

50+362:

88 State v. Greenman, 23-209.

89 State v. Russell, 69-502, 72+83‘2; Stat»
v. Ames, 90-183, 96+330.
9° State v. Thomas, 19-484(418).
91 State v._ Conway, 23-291.
92 State v. Hawks, 56-129, 57+455.
93 State v. Goodrich, 67-176, 69+8l5.

"4 State v. Ames, 91-365, 98+190.
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Under R. L. 1905 § 103 a deﬁciency authorizing a special

venire may occur either at the time of the organization of the grand jury by

the failure of a sullicient.number to appear, or at any subsequent period of
their services, by death, sickness, challenges to individual jurors on the panel.
or other unavoidable causes.“ Where a disqualiﬁed juror is excused, the
accused cannot complain that a new juror is not summoned in his place, if
not less than sixteen remain.“ The objection that additional jurors are im~
properly summoned by a special venire cannot be raised after arraignment."
4050. Special venire—Adjourned term-' ‘he court may discharge a grand
jury impaneled at a regular general term, adjourn the term to a future day
and order a new venire of grand jurors to be drawn and summoned for such
adjourned term. Such new venire may be drawn from the regular jury list
selected by the county board and certiﬁed and ﬁled with the clerk of the
court.”

4051. Requisite number of jurors—Where the number of grand jurors is
less than twenty-three, but not less than sixteen, the accused cannot complain,

because the smaller the number the more secure he is against indictment.
A grand jury is snﬁﬁciently large it there are sixteen jurors present and voting
on an indictment. An indictment cannot be found without the concurrence
of at least twelve jurors. The accused cannot insist on the attendance of the
full panel summoned.1
4052. Addition of new members—Repeating charge—The power to add
new members to the jury is not limited to the period prior to the charge, but
continues throughout the period of its sessions. When new members are added
after the original charge the charge should be repeated, but a failure to repeat

it is not a ground for quashing the indictment."
4053. When objections to grand jury must be made—Objections to the
grand jury are too late after demurrer to the indictment,’ or after a plea of not
guilty.‘ A motion to set aside an indictment for defects in the organization
of the grand jury must be made at the time of the arraignment, unless for
good cause the court allows it to be made subsequently.5 Challenges of in
dividual jurors can only he made before the jury retires.ti

Challenges to the

panel can only be made before the jury retires, if the accused was held on a
charge for a public offence when the jury was impaneled.7

The discretion of

the court in denying the accused leave to withdraw his plea of not guilty,
for the purpose of enabling him to move to quash the indictment on the ground
that two of the members of the grand jury were aliens, has been held properly
exercised.B Objection to the authentication of the jury list cannot be made on
a motion in arrest of judgment.9

4054. Challenge to the panel—A challenge to the panel can be interposed
only for some one or more of the statutory causes, whether the jury is sum
moned by a general or special renire.‘° It will lie on the ground that the

list was not properly signed and certiﬁed by the chairman of the county boar( .“
95 State v. l\lcC:1rtcy', 17-76(54).

96 State v. Froiseth_ 16-313(2T7) ;~ State
v. Grimes, 50-123. 5_.+275; State v. Russell, 69-502, 724 8212.

97 State v. (fooley, 72-476. 751.729.
95 State v. Schnmm, 47-373, 50+362;
State v. 1)ick. 47-375, 50+302.
90 State v. Peterson. 61-T3. 634171.
1 State v. Cooley, 72-476. 75-+729.
'-‘State v. I"roi.seth, ]0—313(277).
3State v. 'l‘homas_ 19-48-M419).
4 State V. Arlws, T0-46‘.’.. 73+-103.

5 State v. Sehumm, 47-373. 50+362; State

v. Dick. 47-375, 50+362.
6See § 4055.
TSee § 4054.

BState v. Arbes, 70-462, 73+-403.
"State v. Conway, 23-291.
10 State v. Gut, 13—341(315); State v.
Russel], 69-502, 7‘l+832; State v. Amos,
90-183. 96+330.
11 State v. Grccnman. 23-209. See State
v. Schumm, 47-373. 50+362.
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Where, at the time of the impaneling of a grand jury, a person is held to
answer a charge for a public offence, the only way in which he can object
to the panel ‘is by challenge. He cannot object by motion to quash the in
dictment.12 But where he is not so held he may object to the panel on the
grounds stated in R. L. 1905 § 5272, and on those grounds only, by a motion
to quash the indictment.13 The right to challenge the panel is restricted to
those who are held to answer a charge for a public oﬁence.“

The right to

challenge the panel must be exercised before the jury retires and this is so
though the accused is in prison at the time.“
4055. Challenge to individual juror-s—A challenge to an individual juror
must in all cases be made before the jury retires.“ This rule applies to per
sons who are imprisoned at the time the jury is impaneled." The right to
challenge a juror is limited to those who are held to answer a charge for a
public offence.18 While an objection in the nature of a challenge to the panel

may be made by motion to quash, by a person who was not held on a charge
for a public offence at the time the jury was impaneled,“ such a person cannot
move to quash on any of the statutory grounds of challenge to individual
jurors—at least, on the ground of bias or prejudice.20 The decision of the
trial court on a challenge for bias is ﬁnal, or at least will not be disturbed
except for manifest error.21

4056. Effect of disqualiﬁed person on jury—Where a grand jury is com
posed of not less than sixteen members and not more than twenty-three its
action is not vitiated by reason of there being drawn as one member thereof
a disqualiﬁed person, he being excused before the charge iii the indictment is
considered.“ Leave to withdraw a plea of not guilty for the purpose of
enabling the accused to move to quash the indictment on the ground that two
of the members of the grand jury were aliens, has been held properly denied.23
The objection that the certiﬁcate to the jury list did not show that the jurors
were qualiﬁed cannot be raised after demurrer.“

4057. Effect of qualiﬁed person irregularly on jury—The general rule is
that mere irregularity in the proceedings by which a grand juror gets upon the
panel does not aﬁect the legality of its proceedings, if such grand juror is not
personally disqualiﬁed.25
4058. Court may excuse juror—The court may excuse a juror for over age
without the consent of the accused.28 It has discretionary power to excuse
a juror who appears not to be impartial though he is not challenged.'‘’7 Its ac
tion will be presumed correct on appeal.”;
4059. Jurisdiction—A grand jury may inquire of any indictable offence al
leged to have been committed in their county. If they ﬁnd an indictment for
such an offence in the county where, by reason of some statutory, preliminary

requisite, they ought not to have found it, it is, at most, error or irregularity,
but does not affect their jurisdiction.”
12 State v. Greenman, 23-209.
18 State v. Russe'l. 69-502, 72+832; State

Sec

21 State v. Gut. 13—341(315).

v. Ames, 90-183, 96+330.
14 State v. Davis, 22-423.
15 Maher v. State, 3-444(329); State v.

Hinckley, 4-345(261); State v. Hoyt, 13
132(l25).
16 State v. Greenman, 23-209;

2° State v. Ames, 90-183, 96+330.
State v. Greenman, 23-209.

State v.

Ames, 90-183, 96+330.
1'' Maher v. State, 3-444(329).

18 State v. Davis, 22-423; State v. Ames,
90-183, 96+3R0.
19 State v. Russell, 69-502, 72+832.

22 State v. Cooley, 72-476, 75+729.

23 State v. A1-bes, 70-462. 73+403.
24 State v. Thomas, 19—484(418).
25 State v. (‘o0ley, 72-476, 75+729.
20 State v. Brown, 12-538 (448).
'-’"I State v. Strait, 94-384, 102+913.

See

State v. R'ng, 29-78, 11+233.
2" See Hill v. Winston, 73-80, 75+1030.
29 State v. Brecht, 41-50, 42+602.
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4060. Evidence on which indictment found—The statute provides that
only legal evidence shall be admitted, but the illegality of the evidence cannot
be shown by the affidavit of a juror.“ An indictment cannot be based in
whole or in part on the involuntary testimony of the accused.31 If the evidence
before the grand jury on a charge against one person shows that another ought
also to be indicted, it is the duty of the jury to indict him." When an in
dictment is set aside the same grand jury may ﬁnd a second indictment for

the same offence on the same evidence on which the ﬁrst indictment was
found.“
4061. Accused as witness—-If the accused is required to appear before a
grand jury ‘and give testimony against himself the indictment may be quashed
on motion, though his name is not indorsed thereon as a witness.94 An aﬁ
davit on a motion to quash for such a cause has been held sufficient to require
the state to traverse it and the court to determine the motion on the merits.35

The fact that a person may, in the investigation of some other charge by the
grand jury, have been required to give evidence which would have been material
on the particular charge for which he is indicted, is no cause for setting aside
the indictment on the ground that he was required to testify against himself,
unless it appears from the indorsement or entry of his name on the indictment
as a witness that the grand jury found the bill, in whole or in part, on his
evidence.86

4062. Attendance of petit jury unnecessary—A grand jury may ﬁnd an
indictment though there is no petit jury in attendance upon the court.37
4063. Juror cannot impeach indictment—'l‘he affidavit of a grand juror is
inadmissible to prove the misconduct of the jury in ﬁnding an indictment.38
4064. Secrecy—Duty of jurors—Except as otherwise provided by statute,
a grand juror is bound to keep secret whatever he himself or any other juror
said, or how he or any other juror voted, on a matter before the jury.80 He
is not competent to testify as to such matters.40
4065. Adjournment and discharge~—The court may adjourn the sessions
of the grand jury from time to time during the term,‘1 and until ﬁnally dis
charged by the court or the expiration of the term the jury retains all its
powers and functions.‘2
GRANT—See note 43.
GRASS—See note 44.
GROSS NEGLIGENCE—See Carriers, 1315; Negligence, 6971.
3° State v. Beebe, 17—24l(218).
31 State v. Froiseth, 16—296(260); State
v. Gardner, 88-130, 92+529.

32 State v.

Beebe,

17—241(218).

See

State v. Hawks, 56-129, 57+455.

83 State v. Peterson, 61-73, 63+171.
3-1 State v. Froiseth, 16—296(260); State

v. Gardner, 88—130, 92+-529.
"5 State v. Gardner, 88-130, 92+529.
36 State v. Hawks, 56429, 57+455.

3" State v. Davis, 22-423.

-88 State v. Beebe, 17—241(218).
89 R. L. 1905 §§ 5286, 5287; In re Pin
ney, 27-280, 6+791.

4°Loveland v. Cooley, 59-259, 61+138.
41 R. L. 1905 § 5277; State v. Davis, 22

423; State v. Goodrich, 67-176, 69+8l5.
42 State v. Davis, 22—423.

43 State v. Minneapolis, 65-298, 68+31.
H Kirkeby v. Erickson, 90~299_. 300, 96+
705.

GROUND RENT
4066. Deﬁnition—Ground rent is rent reserved to himself and his heirs,
by tile grantor of land in fee simple, out of the land conveyed.“

4067. Va1idity—A reservation, in an allodial grant, of a deﬁnite sum of
money, payable annually, for any length of time, whether in the way of rent
for the use of the thing granted, or as a consideration for the grant itself, does
not give it a feudal character. Fealty was the essential and distinguishing
feature of a feudal tenure. A grant of a parcel of land, with one mill-power

of water, for manufacturing purposes, subject to a ﬁxed, perpetual, annual
rent, is not prohibited by the constitution.46

GUARANTY
Cross-References

See Indemnity; Statute of Frauds; Subrogation; Suretyship.
IN GENERAL

4068. Deﬁnition—A guaranty is a collateral contract to answer for the
payment of a debt or the performance of a duty in case of the default of
another who is primarily liable to pay or perform the same."
4069. Distinguished from suretyship—The undertaking of a surety is
primary, while that of a guarantor is collateral and secondary.“
4070. What constitutes-—Tl1e question whether a contract is one of guar
anty or not *9 arisesmost frequently in connection with the statute of frauds.50
4071. Consideration-A contract of guaranty, like other contracts, requires
a consideration."1 When the contract is within the statute of frauds the
consideration must be expressed in writing.52
4072. Conditional delivery—It may be shown by parol that the contract
was signed and delivered on the condition that it should not become operative
until signed by other guarantorsf‘3

4073. Construction in general—Guaranties and contracts of suretyship are
subject to the same rules of construction.M Where one guarantees the pay
ment of a note its stipulations are to be construed against him as they would
be against the maker.M A guaranty is to be construed with reference to the

situation of the parties at the time it was made.58 Parol evidence is admissible
to show the circumstances."T The nature of the obligation of a guarantor is
*5 Bouvier, Law Diet. (Rawle’s cd.).
46 Mpls. M. Co. v. Tiffany, 22-463.
4'! See Oswald v. Fratenburgh, 36-270,
31+173; Bausman v. Credit G. Co., 47-377,

Osborne v. Gullikson, 64-218, 66+965;
Hale v. Dressen, 76-183, 78+1045.
52 See § 8866.
53 Merchants’ Exch. Bank v. Luckow, 37

50+496; Note. 105 Am. St. Rep. 502.

542, 35+434; Kells v. Williams, 69-270,

48 Hammel v. Beardsley, 31-314, 17+858.
49 See Oswald v. Fratenburgh, 36-270,
31+173; \Veiklc v. Mpls. etc. Ry., 64-296,

72+112.
54 Cashing v. Cable, 48-3, 50+891; Twohy
v. McMurran, 57-242, 59+301; Lamson v.

66-+963; Swindells v. Dupont, 88-9, 92+

Coﬂin, 102-493, 114+248.

468; Burns v. Poole, 106-69, 118+-156.

50 See § 8865.
51 Oswald v. Fratenburgh. 36-270, 31+
173; Peterson v. Russell, 62-220, 64+555;

See § 9079.

Mi Lanpher v. Barnum, 57-172, 58+988.

50 Fall v. Youmans, 67-83, 69+697.
57 Wilson v. Schnell, 20-40(33).
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alﬁected by the character of the principal contract to which the guaranty
re ates."8
'
4074. Particular contracts construed-—Cases are cited below involving the
construction of particular contracts of guaranty."
4075. Conditional—A guaranty may be conditional.“0
4076. Guaranty of payment—One who, before maturity, unconditionally
guarantees the payment of a note, becomes absolutely liable upon default of
the maker.61 The right of action against the guarantor accrues simultaneously
with the holder’s right of action on the note.“2 One who absolutely guarantees
the payment of a note is essentially a surety." A general guaranty of pay
ment indorsed on a note passes with the assignment of the note.“

A guarantor

of payment of a note may also be an indorser within the law merchant.M He
cannot deny its execution by the party by whom it purports to be executed.“
The liability of a guarantor of payment of the interest to mature on a note
ceases at the maturity of the note.“7
4077. Guaranty of collection—-A guaranty of the collection of a note or
other debt is an undertaking to pay if payment cannot be obtained from the

debtor by the exercise of due or reasonable diligence.‘38
4078. Extent of credit—The extent of credit authorized necessarily depends
on the language of the particular contract.“ Though a continuing contract
is unlimited as to the amount of credit the amount must be reasonable under

all the circumstances of the case.70
4079. Limited or continuing—W here, by the terms of a written guaranty.
it appears that the parties look to a future course of dealing for an indeﬁnite
time, or a succession of credits to be given, it is to be deemed a continuing

guaranty, but where no time is ﬁxed upon, and nothing in the agreement in
dicates a continuance of the undertaking, the presumption is in favor of a
5-‘1Hunp;erford v. O’Brien, 37-306, 34+
161.
6° Hendricks v. Banning, 7—32(17) (guar
anty of amount due on a note); Oswald
v. Fratenburgh, 36-270, 31+-173 (guaranty

of lease); Cushing v. Cable, 48-3, 501-891
(guaranty of payment for the use of boil
ers and engines); Maxwell v. Capehart,
62-377, 64+927 (guaranty of mortgage
not.e—assignment of mortgage to guaran
tor); Historical Pub. Co. v. La Vaque, 64
282, 66+1150 (letter of credit—guara.nty

of payment of bill of goods); Walsh v.
Featherstone, 67-103, 69+811 (a bond
guaranteeing the obliges against liability
held a contract to indemnify and not ac
tionable by a third party); Phelps v. Sar
gent, 69-118, 71+927 (guaranty of pay
ment of note and interest); Strunahan v.
Richardson, 75-402, 78+110, 671 (guar

anty of proﬁts in real estate investment);
Beeson v. Day. 78-88, 8ll+864 (guaranty
of dividends on bank stock); Tolcrton \'.
Barck. 81-470. 84+330 (guaranty of pay
ment of goods within limits); Esch \'.

\Vhite, 82-462, 85+238, 718 (guaranty in
favor of sureties on an Zlmveal bond);
Smith v. Hunt. 90-255, 95J-907 (guaranty
of salary); Lamson v. Coilin, 102-493.
114+248 (guaranty of validity of home
stead papers).

6° Smith \-'. Hunt, 90-255, 95+907. See
Maxwell v. Capehart, 62-377, 64+927.
"1 Hungerford v. O’Brien. 37-306, 34+
161; Maxwell v. Capehart, 62-377, 641-927;
Peterson v. Homan, 44-166, 46+303.
"2 Lanpher v. Barnum, 57-172, 58+988;
Phelps v. Sargent, 69-118, 71+927.
W Hammel v. Beardsley, 31-314, l7+858.

64 Harbord v. Cooper, 43-466, 45+860;
Phelps v. Sargent, 69-118, 71+927; Wood
v. Bragg, 75-527, 78+93.
5ZiElgin etc. Co. v. Zelch, 57-487, 59+
N First Nat. Bank v. Compo-Board Mfg.
Co., 61-274, 63+731.
67 Merritt v. Haas, 106-275, 1l8+1023,
1l9+247.
6* Brackett v. Rich, 23-485; Nichols v.
Allen, 22-283; Crane v. Wheeler, 48-207,
50+1033; Osborne v. Thompson, 36-528,

33+1; Fall v. Youmans, 67-83, 69+697;
Conner v. Howe, 35-518, 29+314.
See
Wi'cox v. School Dist., 103-43, 114-+262;

Northwest T. Co. v. Dahltorp, 104-130,
ll6+l06.
6*>'I‘o1erton v. Barck, 81-470, 84+330;
llistorical Pub. Co. ". La Vaque, 64-282.
6641150.
70 Tmhigh C. & I. Co. v. Scallen, 61-63
63+245.
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limited liability as to time and credits.‘1 Though a continuing guaranty is
unlimited as to the time it shall continue, it continues only for a. reasonable
time under the circumstances of the case.12 Any express limitation of time
is to be strictly enforced.73
4080. Contribution—Guarantors have the same right of contribution as
sureties.H

4031. Payment by guarantor—A guarantor has a right to pay the debt any
time after it is due and be subrogated to the rights and remedies of the prin
cipal debtor.15 Evidence held to show a payment of the debt by the guar
antor?“
DISCHARGE OF GUARANTOR

4082. Neglect to pursue principa1—Where the guarantor unconditionally
guarantees the “payment” of a debt, he is not discharged by the mere neglect
of the creditor to pursue his remedies against the principal debtor.‘7

The rule

is otherwise in the case of a guaranty of the “collection” of a debt."
4083. Extension of time-—A valid agreement between the principal debtor
and the creditor, by which the time of payment or performance is extended
without the consent of the guarantor, releases him.79 The agreement may be
implied. The payment and reception of interest in advance on a past due
note by the act and assent of the holder and maker thereof may constitute an
implied agreement to extend the time of payment for the period for which
the interest is paid in advance.“ The defence that the time of the payment
of a note has been extended is not inconsistent with the defence of payment.M
The burden is generally on the guarantor to prove the extension and that
it was without his consent."2
4084. Failure of plaintiff to perform-—1f the plaintiff has not performed
the contract strictly on his own part he cannot hold the guarantor.“
4085. Alteration of contract—The assignment of a lease by the lessee, with
the assent of the lessor, does not affect the liability of the lessee so as to release
his guarantor.“

4086. Payment of principal debt—A transaction has been held not a pay
ment of a note by a stranger so as to discharge the guarantor.85 If the debt
guaranteed is paid the guarantor is discharged.“

4087. Consideration—Evidence held not to show a consideration for a re
lease.E7

4088. Foreclosure of mortgage—The foreclosure of a mortgage has been
held not to release a guarantor of payment of a note which the mortgage se
cured.88
‘'1 Twohy v. McMurran, 57-242, 59+301.
See Tolerton v. Barck, 81-470, 84+330;

Fidelity & C. Co. v. Lawler, 64-144, 66+
143.

72 Lehigh C. & 1. Co. v. Scallen, 61-63,

‘'9 Cushing v. Cable, 54-6, 55+736 (ex
tending time for return of property by
bailee); Moor v. Folsom, 14-340(260).
8° St. Paul T. Co. v. St. Paul Ch. of Com.,

64-439, 67+350.

63+245.

73 Cashing v. Cable, 48-3, 50+891.
1'4 Young v. Shank, 30-503, 16+402.
§ 9090.

See

75 Conner v. Howe, 35-518, 29+3l4.
"6 Twohy v. McMurran, 57-242, 59+301.

77 Hungerford v. O’Brien, 37-306, 34+
161;

78 See § 4077.

Osborne

v. Gullikson, 64-218,

66+

965; Peterson v. Russell, 62-220, 64+555;
Yale v. Watson, 54-173, 55+957; Merritt
V. Haas, 106-275, 1184-1023, 119+247. See

Northwest T. Co. v. Dahltorp, 104-130,
116+106.
-37

81 Osborne v. Waller, 73-52, 75+732.
52 St. Paul T. Co. v. St. Paul Ch. of Com.,

64-439, 67+350.
*8 Pioneer 8. & L. Co. v. Freeburg, 59
230, 61+25.
3* Oswald v. Fratenburgli, 36-270, 31+173.
85 Fogarty v. Wilson, 30-289, 15+175.

8" Historical Pub. Co. v. La Vaque, 64
282, 66+1150.
8" Hale v. Dressen, 76-183, 78+1045.
88 Maxwell v. Capehart, 62-377, 64+927.
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STEPS TO CHARGE GUARANTOR

4089. Acceptance and notice--To charge a guarantor upon a letter of
guaranty addressed to a particular person, or to persons generally, for

a future credit to be given the party in whose favor, and at whose re
quest, the letter was drawn, and to whom it was delivered by the guarantor.

notice must be given, within a reasonable time, to the latter, that the. per
son giving the credit has accepted or acted upon the guaranty, and
has given credit on the faith of it. Such notice need not be in any particular
form, and may be inferred from facts and circumstances." When notice has
once been given it is unnecessary to give notice of subsequent extensions of
credit during the life of the guaranty. What constitutes a reasonable time
for notice is ordinarily a question of fact.90 When an instrument of guaranty
is executed and delivered, not as an offer of guaranty, but as an acceptance
of a proposition coming f_rom the guarantee, or contemporaneous with an
agreement by the guarantee to accept, no further notice to the guarantor of
acceptance by the guarantee is necessary to bind the guarantor."1 Knowledge
from any source is binding on the guarantor.D2
4090. Demand and notice of default-—In the case of an absolute guaranty
a demand on the principal and a notice of his default are unnecessary to
charge the guarantor.93 If a guaranty is conditional such demand and notice,
within a reasonable time, are generally necessary to charge the guarantor.‘M
But a failure to give notice does not release him unless he was prejudiced
thereby.B5 A notice of default has been held to have been given within
a reasonable time.°°
4091. Exhausting seem-ities—Guaranty of co11ection—-Where one assigns
a note, which is secured by mortgage, guaranteeing its collection, and at the
same time, and as part of the same transaction, also assigns the mortgage, he
is not liable upon the guaranty until resort has been had to the mortgage
security. In such a case the condition of the guarantor’s contract is that
he will pay the debt, provided, on due diligence, it cannot be collected out

of the debtor or the mortgage security.97
4092. Suit against principal-In the case of an absolute guaranty a suit
against the principal debtor is unnecessary to charge the guarantor.“8 In the
case of a conditional guaranty, as, for example, a guaranty of collection, it

is necessary for the creditor promptly to bring suit against the principal debtor
and prosecute it to judgment and a return of execution, in order to charge

the guarantor,99 unless the debtor is so utterly insolvent as to make it certain
that a suit against him would be fruitless.1 The burden of proving such
insolvency is on the creditor.2 A delay of ﬁfteen months in bringing suit
has been held a want of due diligence.‘ If, at the time of a guaranty, the
principal resided in another state, the creditor must pursue him there in
order to charge the guarantor.‘
8° Winnebago P. Mills v. Travis, 56-480,

58+36.
00 Straight v. Wight, 60-515, 63+105.

99 See Hungerford v. O'Brien, 37-306,
34+16.l.

111Lehigh C. & I. Co. v. Scallen, 61-63,

63+‘.Z45.
M Burns v. Poole, 106-69, 118+156.
93 Huugerford v. O’Brien, 37-306,

"1 Dewey v. Clark, 48-130, 50+1032.

99 Crane

v.

Wheeler,

48-207,

50+l033;

Nichols v. Allen, 22-283; Fall v. You
34+

mans, 67-83, 69+697.
48-130, 50+1032.

See Dewey v. Clark,

161. See 6 Col. L. Rev. 229.
94 Plano Mfg. Co. v. Klatt, 87-27, 91+

1 Brackett v. Rich, 23-485.
’~’Osborne v. Thompson, 36-528, 33+1.

22.
"5 Brackett v. Rich. 23-485.

"Crane v. Wheeler, 48-207, 50+1033.
4 Fall v. Youmans, 67-83, 69+697.

-an Straight v. Wight, 60-515, 63+105.
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4093. Removal of principal—Where the principal debtor removes from
the state where he resided at the time of the guaranty the creditor is not
bound to pursue him in order to charge the guarantor. The burden is on the
guarantor to prove that the debtor left property in the state of his former
residence out of which the debt might be collected.‘
ACTIONS

4094. Pleading-Cases are cited below involving questions of pleading.6
4095. Evidence—Admissibi1ity—In an action against a guarantor on a
lease testimony of the guarantor that he had no interest in the lease or the
business conducted on the premises has been held admissible.’
GUARDIAN AD LITEM-See Executors and Administrators, 3643; In
fants, 4452; Insane Persons, 4529; Wills, 10249.

GUARDIAN AND WARD
Cross-References
See lncompetsnts; Infants; Insane Persons.
IN GENERAL

4096. Jurisdiction—Jurisdiction of the subject is in the probate court and
it may be exercised after the ward becomes of age.8
4097. Control of court—-A statutory guardian is subject to the direction or
control of the probate court, in the management and disposition of his ward’s
property.”

4098. Officer of court—A guardian is an oﬁicer of the court appointing
him,“ and subject to its orders.11

4099. Appointment-In general—Jurisdiction to appoint a guardian exists
as well when‘ the infant has property in the state where the jurisdiction is

sought to be exercised, as when he is domiciled therein. It rests in both cases
on the right and duty of a government to take care of those who are unable
to take care of themselves, as respects either person or property.12 Notice
is not a constitutional prerequisite. Appointing a guardian deprives no one
of his property, and does not affect title to property. Letters of guardianship
are merely a commission which places the property of the ward in the care

of an officer of the court as custodian, and in its effect is not essentially differ
ent from the appointment of a receiver.“
5 Falls v. Youmans, 67-83, 69+697.
6 Walsh v. Kattenburgh, 8-127(99)

'1 Egan v. Gordon, 65-505, 68+103.
(un-

necessary to allege that contract is in writing); Nichols v. Allen, 22-283 (complaint

8Jacobs v. Fouse, 23-51.

9 Cox v. Manvel, 56-358, 57+1062.
10Kurtz v. St. P. etc. Ry., 48-339, 342,

on a guaranty of the collection of a note

51+221; Cox v. Manvel, 56-358, 363, 57+

held insuﬂicient); Straight v. Wight, 60515, 63+105 (failure of complaint to allege notice of acceptance of guaranty held
waived by answer); Egan v. Gordon, 65505, 68+103 (answer alleging that signing
of a guaranty on a lease was induced by
fraud held suﬁicient); Osborne v. Waller,
73-52, 75+732 (plea of extension of time
not inconsistent with plea of payment).

1062.
11 Cox v. Manvel, 56-358, 363, 57+1062.
12 Davis v. Hudson, 29-27, 31, 11+136;
West Duluth L. Co. v. Kurtz, 45-380, 47+
1134.
13Kurtz v. St. P. etc. Ry., 48-339, 342,
51+221.
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4100. Notice of appointment—Notice is not a constitutional prerequisite.“
A guardian for a minor under fourteen may be appointed without notice.“
4101. Nomination by minor—A minor over fourteen years of age may
nominate his own guardian.10
4102. Letters of appointment—Evidence—The records of the probate
court are competent evidence of the appointment of a guardian, without the

production of the original letters. Letters of guardianship are not subject
to collateral attack for defects not appearing on their face.17
4103. Bond of guardian—Consent of the probate court is a prerequisite to
an action on the bond,18 but it need not be alleged in the complaint.“ Or
dinarily no action will lie until the guardian is called to account by the probate
court and has defaulted in the performance of its order or decree. An action
by a ward may be defeated by his laches.’° The order and determination of
the probate court as to the amount due from a guardian to his ward made
after due notice to the guardian is ﬁnal and conclusive on the sureties.’1 A de
livery by the guardian to the probate court of the funds of the ward, at the
expiration of the trust, has been held not to exonerate the guardian or his
sureties on the bond.” In an action by a creditor on a bond, the order or
decree of the probate court on an accounting is conclusive as to whether the
guardian had assets in his hands and the amount thereof. If a guardian with
sutﬁcient assets refuses to pay debts of his ward, an action will lie on his
bond, at least, if the debt has been ﬁrst ascertained by a judgment against the
ward.”
4104. Acts before appointmcnt—-Before one’s appointment as guardian he
has no authority to bind the estate of his future ward.24
4105. Natural guardians—A father is the natural guardian of his minor
children.“ If the father is dead the mother is the natural guardian.“
4106. Trust companies——By statute a trust company may act as guardian.21
4107. Fiduciary re1ation—The relation of a guardian to his ward is ﬁdu
ciary. The guardian cannot use the funds of the ward for his personal ad
vantage, or do anything inconsistent with the faithful discharge of his trust.“
4108. Control of ward—As a general rule a guardian has the same control
over his ward as a parent over his child. He may change the residence of his
ward from one state or county to another, when such change will be for the

beneﬁt of the ward, and he may select the school which his ward shall attend.”
4109. Sales of personalty—A guardian may sell his ward’s personalty, to a
bona ﬁde purchaser, without an order of court?‘0
14 Kurtz v. St. P. etc. Ry., 48-339, 342,

51+221. See § 4116.
15 State v. Bazille, 81-370, 84+120.
N R. L. 1905 § 3819; Hanson v. Swenson,
77-70. 74, 79+598; Benedict v. Mpls. etc.

Ry.. 86-224, 231, 90+360.
11 Davis v. Hudson, 29-27, 11+136.
18 R. L. 1905 § 3814; Eaton v. Gale, 9&

161, 104+833.
19 Hantzch v. Massolt, 61-361. 63+-1069.
See Ganser v. Ganser, 83-199, 86+18.
2° Brandes v. Carpenter, 68-388, 71+402.

21 Cross v. White, 80-413. 83+393; Jacob
son v. Anderson, 72-426, 75+607; Holden
v. Turrell, 86-214, 216, 90+395.

'15 Townsend \'. Kendal], 4—4l2(315, 321).
'16 Hanson \‘. Swenson, 77-70, 75, 79+-598

=1 R. L. 1905 5 3038; Minn. L. & T. Co.
v. Beebe, 40-7, 41+232.
28 Johnson v. N. W. etc. Co., 56-365, 377,

57+934, 59+992; Bitzer v. Bobo, 39-18,
38+609; Barber v. Bowen, 47-118, 49+684;

Svanburg v. Fosseen, 75-350, 365, 78+4;
Brown v. Fischer, 77-1, 79+494; Everett

v. O’Leary, 90-154, 155, 95+901; Ashton
v. Thompson, 32-25, 41, 18+918; In re
Granstrand, 49-438, 52+41.
2° Townsend v. Kendall. 4—412(315). See

28 In re Hause, 32-155, 19+973.

Note, 89 Am. St. Rep. 257.
8° Humphrey v. Buisson. 19-221 (182);
Pardoe v. Merritt, 75-12, 77+552. See Cox
v. Mauve], 50-87, 52+273; Id., 56-358, 57+

24 Huntsman v. Fish, 36-148, 30+455.

1062.

H Jacobson v. Anderson, 72-426, 75+607.
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4110. Investment of funds—It is the duty of a guardian to invest the funds
of his ward and if he fails to do so he is chargeable with interest.31 A petition
l1as been held to state facts entitling a ward to have an order for the in
vestment of funds set aside on account of the interest of the guardian.“2
4111. Liability—A guardian is not liable for services rendered or expend
itures made in and about the settlement of the account of an administrator
of an estate in which his wards are interested.33
4112. Gifts from ward to guardian—A gift from a ward to his guardian is
presumptively invalid. The burden rests on the guardian to show the transac
tion to be “righteous.” This is true in the case of a gift from a ward to
an ex-guardian who retains a controlling inﬂuence over his former ward.“
4113. Termination of guardianship—A guardianship continues, after the
majority of the ward, for the purpose of accounting and settlement.‘*‘5

An

action by a guardian, begun after the majority of his ward, has been sus
tained.”
4114. Remova1—If a guardian tenders his resignation the probate court
may enter an order removing him. On appeal to the district court from such
an order the hearing may be brought on by any interested person." A guar
dian cannot be removed without notice to him, if his residence is known."

Where an effort is made in the probate court, upon petition of next of kin,
to prevent a testamentary guardian from executing his trust, and the probate
court decides that he is competent and suitable, upon appeal from such order
the question of such guardian’s right to act further may be considered, and the

district court may permit an amendment of the petition of the next of kin, if
necessary, to enable such question to be fully determined."
4115. Death of guardian—Upon the death of a guardian the probate court
may call his representative to an accounting;‘° and the district court may
enforce a resulting trust.‘1
4116. For non-resident—A guardian of the estate of a non-resident minor
may be appointed by the probate court of any county where he has property.
In such case the appointment of a general guardian is valid as to the estate
of the minor within this state." The existence of a general guardian at the
domicil of the minor is unnecessary.“ The statutory notice is jurisdic
tional.“ Notice to the minor is unnecessary.‘5 A notice has been held suf
ﬁcient.“
.
4117. Foreign guardians-—If a foreign guardian and his ward come within
this state the guardian may exercise control over the person or property of his
ward, subject to the laws of this state. He may retake the ward here and
remove him to the state of his domicil." A foreign guardian may be licensed
by a probate court of the state to sell or mortgage the realty of his ward
situated here, and he may act through an attorney in fact.‘8
31 Crosby \'. Merriam. 31-342, 17+950.

29-27, 11+-136;

32 In re Granstrand. 49-438. 52+4_1.
33 Huntsman v. Fish, 36-148, 30+455.

Kurtz, 45-380, 47+1134.

-'14 Ashton \‘. Thompson, 32-25, 18+918.
35 Jacobs \'. Fouse. 23-51; Huntsman v.
Fish, 36-148, 304-455.

3° Huntsman v. Fish, 36-148, 3O+455.
3'1 Brown v. Huntsman, 32-466, 21+555.

38 McCloskey v. Plantz, 76-323, 79+176.
~19 Chadwick v. Dunham, 83-366, 86+351.
*0 Peel v. McCarthy. 38-451, 38+205.
H Bitzer v. Bobo, 39-18, 38+609.
42 R. L. 1905 § 3832; Davis v. Hudson,

West Duluth L. Co. v.

43 West Duluth L. Co. v. Kurtz, 45-380,
47+1134.

44 Davis v. Hudson, 29-27, 11+136.
45 Kurtz v. St. P. etc. Ry., 48-339, 51+
221.
-16 Kurtz v. St. P. etc. Ry., 48-339, 51+
221; Kurtz v. West Duluth L. Co., 52-140,
53+1132.

See Edgerly v. Alexander, 82

96, 84+653.
4'1 Townsend v. Kendall, 4—412(315).

48 Townsend

v.

Kendall.

4-412(315);
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ACCOUNTING AND SETTLEMENT

4118. Necessity—An accounting in the probate court is ordinarily a pre
requisite to an action on a guardian’s bond.“
4119. Notice--A statutory notice of the time and place of examining and
allowing an account has been held jurisdictional.‘so When a guardian ﬁles an
account it is his business to have a hearing on it appointed. If he procures an
order for a hearing he is bound thereby. A notice of hearing by publication
has been held sufficient.51
4120. Death of guardian—If a guardian dies before ﬁnal account and
settlement his representative may be held to account by the probate court.M
4121. Who may c0ntest—A creditor may contest an account without a
previous allowance of his claim by the probate court."
4122. Charges and credits-—Allowance may be made for necessary expenses
for the support of the ward incurred without an order of court, and even
before the appointment of a guardian.“ Whether a guardian who takes a
ward into his own household may be allowed for his support depends upon
the intention with which the support was given.55 A guardian has been held
properly charged with interest on funds which he failed to invest." An order
on an accounting requiring a guardian to pay over an estate without making

allowance for the dower rights of a mother of the ward has been sustained."
4123. Attacking—Laches--The right of a ward to question the account of
his guardian may be lost by laches.58
4124. Order of allowance—EFfect—The order is conclusive in an action
on the guardian’s bo11d.59 It may be set aside by the probate court for fraud.60
An order has been held not to conﬁrm a sale of personalty by the guardian
contrary to an order of the court.“1

An order has been held not to set the

statute of limitations running in favor of heirs.62
4125. Settlement—Turning over estate-—When a guardian has settled his
accounts with the probate court, and his guardianship has terminated, he must
turn over the estate to his successor, or to the ward, or other person entitled
thereto, and he cannot exonerate himself by turning it over to the court.03
An informal settlement has been sustained after a long lapse of time and
acquiescence of wards.“
ACTIONS

4126. Action for injury to ward—A general guard-ian may maintain an
action for an injury to his \vard.“"'

GUARDS FOR DANGEROIIS MACHINERY—Scc Master and Ser
vant, 5895.
Jordan v. Sccombe, 33-220, 22+383; Me
nage \'. Jones, 40-254, 41+-972.
49 Brandes v. Carpenter, 68-388, 391, 71+
402.
5°
51
52
58

Jacobs v. Fouse, 23-51.
Brown v. Huntsman, 32-466, 21+555.
Peel v. McCarthy, 38-451, 38-+205.
In re Ilause, 32-155, 19+973.

54 In re Besondy, 32-385, 20+366.
N In re Bcsondy, 32-385. 20+366; Board
man v. Ward, 40-399, 42+202; Unke v.
Dahlmicr,

78-320,

80+1130;

Eiken

Eiken, 79-360, 82%-667. Sec § 7307.
56 Crosby v. Merriam, 31-342, 17+950.
57 Hcndri v. Sabin, 86-108, 90-+159.

v.

-'-8 Hanson v. Swenson, 77-70, 794598.

-79 See § 4103.
6" Levi v. Longini, 82-324, S4-1017, 86+
333.
61 Cox v. Manvel, 56-358, 57+1062.
62 Holden v. Turrell, 86-214. 90+395.
63 Jacobson v. Anderson, 72-426. 75+607:
Jacobs v. Fouse, 23-51, 55.
6* Hanson v. Swenson, 77-70, 79+598.
115 Laws 1907 c. 58; Patterson v. Melchior.
102-363, 113+902. See Patterson v. Mel
chior, 106-437, 119+402 (amendment of
answer to plead that guardian was not ap
pointed until after the commencement of

the action denied).

HABEAS CORPUS
4127. Remedy for illegal restraint of person—'l‘he oﬂice of the writ of
habeas corpus is to afford the citizen a speedy and effective method of securing
his release when illegally restrained of his liberty.“
4128. How far discretionary—The writ of habeas corpus, though a consti
tutional and imperative writ of right, does not issue, as a matter of course,

to every applicant. The petition for the writ must show probable cause for
issuing it, and where the petition, on its face, shows no sulﬁcient prima facie
ground for the discharge of the applicant, the writ may be legally refused.67
4129. Scope of remedy—-Not a substitute for appea1—The otﬁce of the
writ is to afford the citizen a speedy and effective method of securing his re
lease when illegally restrained of his liberty. Its scope, when directed to an
inquiry into the cause of imprisonment in judicial proceedings, extends to
questions affecting the jurisdiction of the court, the sufficiency in point of law
of the proceedings, and the validity of the judgment or commitment under

which the prisoner is restrained.63

Where a person is conﬁned under the

ﬁnal judgment of a court he can be released on habeas corpus only for juris

dictional defects. Habeas corpus cannot be allowed to perform the function of
a writ of error or appeal. If a court has jurisdiction of the person and sub
ject-matter and could have rendered the judgment on any state of facts, the
judgment, however erroneous or irregular or unsupported by the evidence,

is not void, but merely voidable, and habeas corpus is not the proper remedy
to correct the error.” Errors and irregularities occurring in proceedings be
fore committing magistrates, not ousting the magistrate of jurisdiction, or ren

dering the proceedings void, cannot be reviewed upon habeas corpus.“
4130. Successive applications—Res judicata—A decision of one court
or officer upon a writ of habeas corpus, refusing to discharge a prisoner, is
not a bar to the issue of another writ. based upon the same state of facts as

the former writ, by another court or oﬁicer, or to a hearing or discharge there
on." A different rule applies where the writ is used to determine the right
to the custody of an infant.72

4131. Review of evidence—Where a person is held under a ﬁnal judgment
the sufficiency of the evidence to sustain the judgment cannot be reviewed on
habeas corpus,T8 but the evidence on which a committing magistrate has

committed a person may be reviewed for the purpose of determining whether
it fairly and reasonably tends to show the commission of the offence charged
and whether it fairly and reasonably tends to make out probable cause for

charging the prisoner with its c0mmission.'“
"6 State v. Bailey, 106-138, 118+-676;
State v. Lawrence, 86-310, 90+769; State
v. Sargent, 71-28, 73+626.
61 Hoskins v. Baxter, 64-226, 66+969;
State v. Goss, 73-126, 75+1132.

See In

v. Matter, 78-377, S1+9; State v. Hanse

wedell, 94-177. 102+204; State v. Bailey,
106-138, 118+676; State v. Whittier, 108
447, 122+319; State v. Riley, 109-434,
iggﬂl. See State v. Justus, 94-207, 102+

re Snell, 31-110, 112, 16+692.
68 State v. Bailey, 106-138, 118+676.
6" State v. Sheriﬂ’, Hennepin County, 24
87; In re Williams, 39-172, 39+65; State
v. Kinmore, 54-135, 55+830; State v. Bill
ings, 55-467, 57+206, 794; State v. Kil

bourne, 68'-320, 71-I-396; State v. Wolfer,
68-465, 71+681;

State v. McMahon, 69

70 State v. Riley, 109-434, 124+11.
T1111 re Snell, 31-110, 16+692; State v.
Bechdel, 37-360, 34+334.
'12 State v. Beehdel, 37-360, 34+334; State
v. Flint, 61-539, 63+1113.
13 State v. Norby, 69-451, 72+703.
74 In re Snell, 31-110, 16+692; State v.

265, 72+79; State v. Norby, 69-451, 72+

Hayden, 35-283, 28+659; State v. Justus.

703; State v. Phillips, 73-77, 75+1029;

85-114, 884-415.

State v. Wagener, 74-518, 77+424; State
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4132. Person held under ﬁnal judgment of competent tribuna1—A per
son committed or detained by virtue of tl1e ﬁnal judgment of a competent
tribunal cannot be released on habeas corpus.“

If a court is without jurisdic

tion, either of the person or subject-matter, it is not a “competent tribunal”
within this rule." If the law under which a person is held is unconstitutional,
he may be released on habeas corpus though held under a “ﬁnal judgment.” '”
The legal existence of a court organized and created under color of law can
not be questioned on habeas corpus sued out by a person convicted and sen
tenced to imprisonment in proceedings had before it.78
4133. Custody of children—Habeas corpus is an appropriate remedy to de
termine the right to the custody of children."
4134. Removal of guardian—-Restraint of incompetent-—While the legal
ity of the restraint exercised over an incompetent by his guardian may be in
quired into on habeas corpus, a court commissioner has no authority to make an
order, in habeas corpus proceedings, which practically removes the guardian.“0
4135. Discharge for defect of proof—Re-arrest—-Under the statute a dis
charge for defect of proof merely terminates the proceeding, so that the prisoner
cannot be further prosecuted, except by a new proceeding instituted on sulﬁ
cient evidence given in that proceeding. A complaint and warrant for his re
arrest may be in the ordinary form.81
4136. ]urisdiction—Court commissioners are authorized to issue the writ.82
Judges of the district “ and supreme courts 8‘ are authorized to grant the writ.
Judges of the probate court have no authority to grant or issue writs.’35 Under
the statute a person applying for the writ must apply for it to a court or judge
thereof, if there is one capable and willing to act, in the county where he is re
strained of his liberty, and, if there is none in that county, then to the nearest

or most accessible court or judge capable and willing to act; and he cannot pass
over such near or accessible court or judge. and go to any court or judge in the

state that he may select, either to a district court or judge thereof, or to the
supreme court or a judge thereof."
4137. Petition—The statute prescribes the contents of a petition for a writ.87
It should state in what the illegality of the imprisonment consists, and this
15 R. L. 1905 § 4573.

81 R. L. 1905 § 4594; State v. Holm, 37

1° State v. West, 42-147, 43+845; State

v. Kinmore, 54-135, 55+830; State v. Wag
ener, 74-518, 77+424; State v. Justus, 85
114, 88+415. See State v. Justus, 94-207,
1()2+452.
T7 In re VVhite, 43-250, 45+232; State v.

Sheriﬁ, Ramsey Co., 48-236. 514-112; State
v. Billings, 55-467, 574-206, 794; State v.
Justus, 90-474, 97+124.
18 State v. Bailey, 106-138, 118+676. See
22 Harv. L. Rev. 383.
79 State v. Bechdel, 37-360, 34+334; Id.,
39-278. 37+338; State v. Kinmore, 54-135,

55+S30; State v. Flint. 61-539, 63+]113;
Id., 63-187, 65+272; State v. O’Malley,
78-163, 80+l]33; State v. Lowell, 78-166,
S0+877; State v. Merrill. 83-252. 86+89;
State v. Greenwood, 84-203. 874-439; State
v. Anderson, 89-198, 94+681; State v.

Martin, 95-121, 1034888; State v. Ott, 98
533. 1074-1134;

State

v.

Bryant, 99-49.

l0S+S80; Gauthier v. \Valtcr, 124+634.
50 State v. Lawrence, 86-310, 901-769.

405, 34+748.

8'1 R. L. 1905 §§ 148, 4574; Laws 1909
c. 59. See, under former statutes, State
v. Hill, 10-63(45)

(issuance to another

count_v—-returnable before commissioner);
State v. Barnes, 17-340(315) (writ with
out seal of court void); State v. Bechdel,
38-278, 37+338 (review by district court) ;
Bctts v. Newman, 91-58, 97+371 (power
to issue writ).

SSR. L. 1905 § 4574; State v. Hill, 10
63(45)

(writ may be returnable before

judge at chambers); Hoskins v. Baxter,
64-226, 66+969 (writ may be granted by
judge in vacation).
84 R. L. 1905 § 4574; State v. Grant, 10
39(22) (statute conferring power consti
tutional—power to take recognizances):
In re Snell, 31-110, 16+692 (original juris
diction of supreme court~certiorari as an
cillary writ).
“ In re Lee, 1-60(44).

86111 re Doll, 47-518, 50+607.
81 R. L. 1905 § 4576.
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should be done by stating facts, as distinguished from mere conclusions of law.
I f the conﬁnement is by virtue of a warrant a copy thereof should be annexed.
or reasons for not doing so stated.:33 It must show affirmatively probable cause
for issuing the writ.89
4138. Traverse of return—The statute provides that on the return of a writ
the petitioner may, on oath, deny any of the material facts set forth in the re
turn, or allege any facts to show either that his imprisonment or detention is
unlawful, or that he is entitled to his discharge.“0 In other words, the exist
ence of the alleged process, judgment, or proceeding, under which the relator
is claimed to be held, may be controverted, its validity may be questioned, the
jurisdiction of the court, or officer commanding the imprisonment, to issue the

process or render the judgment may be contested, and any ex post facto matter,
such as a pardon after conviction and sentence, may also be set up, showing that
the alleged cause of imprisonment has become inoperative, and of no further
force or effect.91 The relator may raise an issue as to his identity by a traverse
to the return."2 If the petitioner does not traverse the return, the petition must
be disposed of forthwith on the return alone, without the introduction of evi
dence.98

4139. Order or judgment-—Except as directed by statute the court may
make such order or judgment as the particular case may require. But a court
l‘OlT]HliSSl0l1€1‘ cannot make an order which practically removes a guardian.“
4140. Remand—Where the judgment by virtue of which the petitioner is
held is unauthorized, but his conviction is valid, he will be freed from detention

under the judgment and remanded to the proper court or oiﬁcer for further
proceedings according to law.95

4141. Certiorari as ancillary writ—It is common practice in this state to
employ the writ of certiorari as ancillary to the writ of habeas corpus to bring

to the appellate court a full return of the "proceedings below.96
4142. Appeal—Appeal to the supreme court in habeas corpus proceedings is
regulated by a special statute." The object of the statute is to speed the hearing
of habeas corpus cases and to take them out of the general rule applicable to
appeals to the supreme court." The statute is unsatisfactory as regards the re

turn. The papers are not required to be printed, and a complete record of what
happened in the district court is not presented.“0 The application is consid
cred de novo, as if originally made in the supreme court.1 A reference is or
dered when necessary to take testimony.2 The appeal is heard on the record
returned where the certiﬁcate of the clerk shows all the proceedings are returned
and no application is made for the taking of testimony.

On appeal from an

order made by a court commissioner the clerk of the district court may certify
the proceedings.“ Where the case involves the custody of a child of tender
35 State v. Goss, 73-126, 75%-1132.
39 Hoskins v. Baxter, 64-226, 66+969.
9° R. L. 1905 § 4591.

91 State v. Sheriff, Hennep-in Co.. 24-87.
“Z State v. Bates, 101-303. 112+260.
93 State v. Billings, 55-467, 57+794.

-‘J7 R. L. 1905 §§ 4601, 4602.

See, under

former statutes, State v. Hill, 10-63(45);
State v. Buckham, 29-462, 13+902.
98 State v. Martin, 93-294, _101+303.
99 State v. Bryant, 99-49, 108+880.
1State v. Flint, 61-539, 63+-1113; State

94 State v. Lawrence, 86-310, 90+769.

v. Lowell, 78-166, 167, 80+877; State v.

*5 R. L. 1905 § 4588; State v. Miesen, 98

Greenwood, 84-203, 204, 87+489; State v.

19, 106+1134. 108+513; State v. Hoolihan,
104-63, 115+1037.
'
M In re Snell, 31-110, 16+692; State v.
Holm, 37-405, 34-+748; In re Fanning, 40

Justus, 84-237, 87+-770; State v. Lawrence,

4, 41+1076; State v. Fitzgerald, 51-534,
534-799; State v. Wagener, 74-518, 522,

77+-124; State v. Bailey, 106-138, 118+
676.

86-310, 311, 90-I-769; State v. Bates, 96
150, 154, 104+890; State v. Ott. 98-533,
107+1134; Gauthier v. Walter, 124+634.
'-’Statc v. Lawrence, 86-310, 90+769;
State v. Ott, 98-533, 107+1134.
8State v. Merrill, 83-252, 86+89.
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years, the judgment must include a direction as to its education and train
ing.‘ Final judgment is rendered in the supreme court.“ A ﬁnal order of a
court commissioner is appealable within thirty days after it is ﬁled with the
clerk of the district court, even though it directs the entry of judgment for the
relief awarded.6 The statute has been held unconstitutional so far as it applied
to decisions regarding tl1e custody of children rendered prior to its enactment.’
HABITUAL DRUNKARDS—-See note 8.
HACKMEN—Sce Carriers, 1205.
HAIL INSURANCE—See Insurance, 4863.
HALF-—See note 9.
HALF-BREED SCRIP—Scc Public Lands, 7949.
HANDCARS--See note 10.

HANDWRITING—See Evidence, 3320, 3330.
HARMLESS ERROR-—See Appeal and Error, 416; New Trial.

HAWKERS AND PEDDLERS
4143. Deﬁnition--A peddler is a small retail dealer who carries his mer
chandise with him, traveling from place to place, and from house to house, ex
posing his goods for sale and selling them directly to consumers.11

4144. A legitimate business-Peddling is a legitimate business and cannot
be totally suppressed. But it is apt to become a nuisance and is subject to rea
sonable regulation under the police power.12
4145. Regulation-Cases are citedbelow involving the validity and construc
tion of various acts and ordinances regulating hawkers and peddlers.13

4146. Authority to license-—Sp. Laws 1874 c. 1 did not authorize the city
of St. Paul to license peddlers.H An authority to a municipality _to license ped— .
dlers is to be strictly construed and controlled by the general law applicable to
the subject-matter.15 Sp. Laws 1881 c. 93 § 1.6 did not authorize the city of
St. Paul to license peddlers.“ A municipality cannot delegate its authority to
license peddlers."'
-‘State v.

Lawrence,

86-310,

316,

90+

769; State v. Ott, 98-533, 107+1134.
6State v. Wagener, 77-483, 502, 80+633.

6 State v. Martin, 93-294, 101+303.
1State v. Flint, 61-539, 63+1113.
8Leavitt v. Morris, 105-170, 117+393.
B_Baldwin v. Winslow, 2—213(174); Co
gan v. Cook, 22-137.
10 Benson v. Chi. etc. Ry., 75-163, 166,
77+798.
11St. Paul v. Briggs, 85-290, 88+984
Sec Duluth v. Krupp, 46-435, 439, 49+235;
State v. Jensen,»93—88, 91, 100+644; State
v. Parr, 109-147, 123+-108 (deﬁnition of
‘ ‘ hawkers, ”
‘ ‘ peddlers, ’ ’
‘ ‘ permanent
merchants,” “transient
Laws 1909 c. 248).

merchants”

in

‘»2St. Paul v. Traeger, 25-248; State v.
\Vagener, 69-206, 72+67.

13 Gitford v. Wiggins, 50-401, 52+904
(ordinance of Willmar, prohibiting the
peddling of goods, etc., not manufactured

or grown within the county of Kandiyohi
held void as class legislation); State v.
Wagener, 69-206, 72-+67 (Laws 1897 c. 107
held void as class legislation); State v.
Jensen, 93-88, 100+644 (ordinance of
Minneapolis, regulating peddlers, held ap
plicable to persons peddling the products
of their own farms or gardens); State v.

Nolan, 108-170, 122+255 (ordinance of
Hastings, discriminating between residents
and non-residents, held unconstitutional);
State v. Parr, 109-147, 123+408 (Laws
1909 c. 248 held unconstitutional as class
legislation and as not providing for uni
form taxation) ; State v. Rarnage, 109-302..
123+823 (ordinance of Northﬁeld exempt
ing “vendors of farm produce or green

fruits and vegetables” held invalid).
14 St. Paul v. Traeger, 25-248.
15 St. Paul v. Briggs, 85-290, 88+984.
1°St. Paul v. Stoltz, 33-233, 22+634.
1'' In re White, 43-250, 45+232.
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4147. License fees—-The fees required of licensed peddlers must be reason
able.IS
4148. Use of streets and sidewalks—An ordinance relating to the use of
streets has been held not violated by a pushcart peddler remaining with his cart
at one place on a busy street for thirty minutes.19 An ordinance prohibiting
the use of sidewalks for the purpose of exposing merchandise for sale has been
held violated by a licensed peddler depositing his goods on a sidewalk and allow
ing them to remain for twenty minutesF°

HEALTH
4149. Boards of health—Local boards of health are necessarily invested
with large discretionary power as to the means to be employed to prevent the
spread of a contagious disease, and the expenses to be incurred.21 A town or vil

lage board may employ one of its members, who is a physician, to act for the
board in matters requiring the services of a physician.22 The chairman of a
board is authorized by Laws 1901 c. 238 to act for the board in presenting and
prosecuting claims against a county for expenses incurred by the board.28 The
term of oﬂice of the health oﬁicer of Duluth, under Sp. Laws 1891 c. 55 § 6, is
one year.“

4150. Expenses—Liability of counties, cities, villages, and towns—It
is provided by statute that “every local board of health shall employ, at the cost
of the town, county, or place in which it exists, when necessary, all medical and
other help required for the prevention or suppression of communicable diseases.
or for carrying out within its jurisdiction the lawful regulations and directions
of the state board and its oﬁicers and employees; and, upon its failure so to do.
the state board may employ such assistance at the local charge.” 25 Cases are
cited below involving the liability of counties, cities, villages, and towns, under
various statutes, for expenses incurred in the enforcement of health laws and
regulations.26
18 In re White, 43-250, 45+232; Duluth
\-. Krupp, 46-435, 49+235; State v. Jen
sen, 93-88, 100+644.
19 State v. Rayantis, 55-126, 56+586.
20 State v. Messolongitis, 74-165, 77+29.
‘J1 Schmidt v. Stearns County, 34-112, 24+

358; State v. Zimmerman, 86-353, 90-+783.
'-”-’ Chairman Board of Health v. Renville
County, 89-402, 95+221.
23 Id.
24 State v. Routh, 61-205, 63+621.

'-'5 Laws 1907 c. 327.
26 Montgomery v. Le Sueur County, 32
532, 2l+718 (action by town against
county under G. S. 1878 c. 10 § 62—town
need not have paid or issued its orders
for expenses—county liable if town has
“provided” necessaries); Schmidt v.
Stcarns County, 34-112, 24+358 (special
act of 1888 to prevent spread of small
pox in Stearns county—unauthorized em

ployment of physician—ra.tiﬁcation—pow
crs of county board); Mankato v. Blue
Earth County, 87-425, 92+405 (neglect of

county physician to care for person in
fected with a contagious disease—health

oﬂicer of municipality may provide medi
cal attendance at expense of county
county liable under Laws 1902 c. 29 for
necessary additional salary paid the local
health inspector for extra services in lo
cating and combating contagious dis
eases); Louriston v. Swift County, 89-91,

93+1052 (county held not liable for care
of family by town board of another county
where the family had acquired a legal resi
dence after leaving former county); Lou

riston v. Chippewa County, 89-94, 93+
1053 (under G. S. 1894 § 7059 county is
liable to town for necessary expenses in
curred for medical treatment, care, and in

maintaining quarantine of a resident fam
ily sick with a contagious disease); Chair
man, Board of Health v. Renville County,
89-402, 95+221 (chairman of town or vil
lage board authorized to present and pros

ecute claim against county for expenses
under Laws 1901 c. 238 whole expense of
quarantine chargeable against county—
payment by village held not to discharge
county); Lake Crystal v. Blue Earth
County, 91-247, 97-+888 (Laws 1901 c. 238,
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4151. Neglect of county oﬁicer—Action by municipal oﬂicer—The health
officer of a municipality is justiﬁed in incurring the expense of furnishing med
ical treatment for the purpose of controlling a contagious disease, when the
county physician, whose duty it is, refuses to treat the infected persons, and
such expense may be recovered against the county.27
4152. Compulsory vaccination—A regulation, made by a municipal health
ofﬁcer, requiring children to be vaccinated, as a condition to their admission to
the public schools of the municipality, has been sustained."
4153. Construction of statutes-—The statutes relating to the public health,
especially those for the suppression of dangerous and contagious diseases, are
given a liberal construction.2° Grants of power to municipalities, for the protec
tion of public health, are entitled to a broad and liberal construction.30
HEARSAY EVIDENCE-See Evidence, 3286.

HEIRS—Those who inherit, or have the right to inherit the property of an
other; those who by the laws of descent and distribution succeed to the property
of an intestate."1

HICKS v. STONE (RULE OF)—-See New Trial, 7155, 7156.

HIGHWAYS
Cross-References
See Boundaries, 1065; Bridges, 1110; Dedication; Municipal Corporations (Streets),
6615; Roads.

IN GENERAL

4154. Deﬁnition—Highway is a generic term for all kinds of public ways.
It is a passage or road through the country, or some parts of it, for the use of the
people. It includes streets and alleys in cities, villages and boroughs, as well
as country roads,32 navigable waters,‘"3 railways,“ and bridges.“
4155. Title in state—At common law the title to all public highways was in
the king. for the beneﬁt of all his subjects. In this country such title is in the
relating to expenses of towns and villages
in controlling contagious diseases held in
applicable to bills for expenses actually
paid and adjusted before its enactment—
how far retrospective); Comstock v. Le
Sueur County, 92-88, 99+427, 100+652
(Laws 1883 c. 132 § 29, making towns,

boroughs, and villages liable in the ﬁrst
instance, was amended and repealed by
subsequent legislation so that in 1901 the
county was solely liable—applieation of
not of 1901—act of 1901 inapplicable to
pi-e-existing

liabilit_v

under

contracts);

2'! Mankato v. Blue Earth County, 87
425, 92+405.

'28 State v. Zimmerman, 86-353, 90+’/'83.
29 Schmidt v. Stearns County, 34-112.
24+358; Iosco v. Waseca County, 93-134,
137, 100+734.
80 State v. Zimmerman, 86-353, 90+783.
See State v. McMahon, 69-265, 72+79.
31 Century Dict.; Greenwood v. Murray,
28-120, 9+629; In re Swenson, 55-300, 56+
1115; Hanson v. Minn. etc. Assn., 59-123.
128, 60+109l; Birge v. Franklin, 103-482,
115+278; Stangeland
]05-224, 117+386.

v.

Mpls.

etc.

Ry.,

losco \'. \\':1seca County, 93-134, 100+734
(authority of chairman of town board to
incur expenses for quarantine—ratiﬁcation
of nnziuthorized action of chairman
county liable for expenses so incurred—
r\X]|(\nS€'H of person quarantined for atten

water etc. Co.. 28-373, 375, 1()+205; N. VV.
etc. Go. \'. Minneapolis, S1-140, 83+527.
R6+69.
as See § 6928.

tion to his personal affairs not recover
able); Marshall County \'. Roscau (‘ount_v.

261.

03-240, l01+164 (under G. S. 1894 § 7059
a county is not liable to a town, village.

35 R. L. 1905 § 5514(5); Guilder v. Day
ton, 22-366, 370; \Villis v. Winona. 59

or city for care of person alfectcd with a
contagious rliscnse_ if he is solvent).

27, 33, 60+8l4.

32 R. L. 1905 § 5514(5); Carli v. Still

34 State v. St. P. etc. Ry., 98-380, 108+
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state, either directly or through municipalities, or such agencies as it may cre
ate for that purpose, for the use and beneﬁt of all its citizens.“

The state’s

right or title is a mere easement which it holds in trust for the public use.37
4156. Duty of government to mainta.in—The government owes to its citi
zens the duty of providing and maintaining safe and convenient highways."
4157. Nature of public easement—The public easement in a highway is the
public and common right to use it for the passage of persons and things.39 The
public has only a right of way, with the powers and privileges incident thereto.‘0
A municipality has no proprietary rights in its streets. Whatever rights it
holds therein are held in trust for the public.‘1
4158. Legislative control—The legislature has full and paramount author
ity over all public highways.‘2 The power to lay out, open, vacate, or abandon
public highways, parks, or parkways, is legislative, to be exercised by the legis
lature itself, or by municipal boards to which it is delegated.“ Where land is
dedicated for a street, levee, or other public grounds, the legislature cannot di
vert it to an inconsistent use,H or impose a new servitude without compensa
tion.45 The legislature cannot alienate or surrender the right and duty to ex
ercise appropriate supervision over public streets and grounds whenever the
welfare of the state requires its action.“
4159. Proof by parol—When the fact of the existence of a highway is in
volved collaterally it may be shown by parol.47
‘ 4160. Nonuser and abandonment—Adverse possession—Whetlier there
can be a loss or abandomnent of a highway by nonuser is apparently an open

question in this state. A misuser does not constitute an abandonment.“ Title
to a highway cannot be acquired by adverse possession.“
4161. Reversion to owner—Upon the vacation, discontinuance, or aban

donment of a highway the absolute title to the land reverts to the owner of the
fee, who may or may not be the abutting owner.no
4162. Pleading—Allegations as to the existence of a street held sufficient.52
LAVV OF THE ROAD-COLLISIONS

4163. Vehicles meeting—Turning to right—It is provided by statute that,
“when persons meet on any road or bridge, traveling with vehicles, each shall
seasonably drive to the right of the middle of the traveled part of such road or
86 Sanborn v. Minneapolis, 35-314, 318,
29+126.
31Sanborn v. Van Duyne, 90-215, 223,
96+41.
3-8 State v. St. P. etc. Ry., 98-380, 390,
108+261.

39 Nowell v. Mpls. etc. Ry., 35-112, 27+
839; L. Realty Co. v. Johnson, 92-363,
100+94.
4° Carli v. Stillwater etc. Co., 28-373, 10+

205; Althen v. Kelly, 32-280, 283, 20+1ss;
Rich v. Minneapolis, 37-423, 35+2; Ells

44 St. Paul v. Chi. etc. Ry., 63-330, 63+
267, 65+649, 68+458; Sanborn v. Van
Duyne, 90-215, 96+41.

*6 Carli v. Stillwater etc. Co., 28-373,
377, 10+205.
4“ State v. Board, Park Comrs., 100-150,
110+-1121.

47 Cedar Rapids etc. Ry. v. Raymond, 37
204, 33+’/'04.
43 See Wilder v. St. Paul, 12—192(116);
Miller v. Corinna, 42-391, 44+127; Parker
v. St. Paul, 47-317, 50+247; G. N. Ry. v.

worth v. Lord, 40-337, 339, 42+389; Glen

St. Paul, 61-1, 9, 63-!-96; Sanborn v. Van

coe v. Reed, 93-518, 101+956. See Sau
born v. Van Duyne, 90-215, 96+-41.
41 St. Paul v. Chi. etc. Ry., 63-330, 63+

Duyne, 90-215, 222, 96-+41; Steenerson v.
Fontaine, 106-225, 119+400.

267, 65+649, 68+-458.
42 Carli v. Stillwater etc. Co., 28-373, 377,

10+205; Robinson v. G. N. Ry., 48-445,
51+384.
48 State v. Board, Park Comrs., 100-150,
110+1121.

49 See § 111.

5° Steenerson \-'. Fontaine, 106-225, 119+
400.

51 Farrant v. First Div. etc. Ry., 13-311

(286).
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bridge, so that the vehicles may pass without interference.” *2 The statute is
inapplicable to vehicles crossing a street.53
4164. Vehicles passing-—Turning to 1e£t—It is provided by statute that
“the driver of any vehicle passing another vehicle traveling in the same direc
tion shall drive to the left of the middle of the traveled part of the road, and,
if such road be of sufficient width to permit such passing, the driver of the lead
ing vehicle shall not obstruct the same.” 5‘
4165. Municipal regu1ati0n—The course of travel on streets is sometimes
regulated by municipal ordinance.“
'
4166. Relative rights of pedestrians and vehic1es—Collision—The rela
tive rights of pedestrians and vehicles in a public highway are equal and recipro
cal-—one has no more rights than the other, and each is obliged to act with due
regard to the movements of others entitled to be upon the street. Each must ex
ercise his right in a reasonable manner and is required to exercise care commen
surate with the risk involved, under the circumstances of each case, to avoid

harm. Neither is called upon to anticipate negligence on the part of the other.
It is no more the duty of a pedestrian to continually look out for approaching
vehicles than it is the duty of drivers to look out for pedestrians. No pedestrian
has a right to pass over a public thoroughfare without regard to approaching
vehicles, nor has any vehicle a right to appropriate the public street for the pur
pose of transacting business without regard to its use by pedestrians."
4167. Automobi1es—Duty to stop on signal—Laws 1903 c. 356 (R. L.
1905 § 1277) does not impose upon the driver or operator of an automobile on
a public road or street the absolute duty upon signal to stop the motive power
of his vehicle, in addition to stopping the vehicle itself. Whether the failure
to stop the motive power of the vehicle is negligence must be determined by the
circumstances of each case.57 Cases are cited below involving collisions with '
automobiles.“1
USE

4168. General rule—The primary object of a highway is for use as a means
of travel or communication by the public.“ Its use is not limited to travel or
transportation of persons and property in movable vehicles. To what use a
highway may be applied is not to be determined by the uses in vogue at the time
it was acquired or by any ﬁved rules, but by a gradual process of inclusion and
exclusion, as cases arise.60

4169. Improper use—Question of law—When a street is being used for
the purpose (legitimate in its general nature) of the passage of persons and
-'i'-’ R. L. 1905 § 1258; Thompson v. Dodge,

5s-555, 60+545.
-"3 Lyford v. Schmidt, 124-F831.
54 R. L. 1905 § 1259; Wilson v. Mpls. St.

hour-—held not contributory negligence as
a matter of law that he did not look in
the direction from which the automobile

was approaching before alighting) ; Thomas

Ry., 74-436. 77+23s.

v. Armitage, 126+735 (owner of automobile

55 State v. Larrabee, 104-37, 115+948.
56 Stallman v. Shea, 99-422, 1094-824;
Richardson v. Davis, 94-315, 102+868 ;
Umlhejem v. Hastings, 38-485, 3S+488;

liable for negligence of his driver-collision
between team and automobile as latter was
being turned around).
59 Carli v. Stillwater etc. Co., 28-373, 10+
205; Thompson v. Dodge, 58-555, 60+545;

Collins v. Dodge, 37-503, 354-368; Ar
seneau v. Sweet, 106-257, 119+46; Lie
brecht v. Crandall, 126+69.
5-7 Mulroney v. Maxﬁcld, 102-377, 113+
904.
-'»‘l Arscneau v. Sweet, 106-257. 1l9+46
(person about to enter street car struck by
automobile); Liebrecht v. Craudall, 126+
69 (person alighting from street car struck

by automobile running twenty miles an

Cater v. N. W. etc. Co., 60-539, 544, 63+

111; N. W. etc. Co. v. Minneapolis, 81-140.

154, s3+527, some; McDonald v. St. Paul,
82-308, 315, SP-1022. See Sheldon v. Mpls.

St. Ry., 103-520, 114+113-1 (loading logs).
6° Cater v. N. W. etc. Co., 60-539, 63+
111: Carli v. Stillwater cte. Co., 28-373,

10+205.
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property, but objection is made to the mode of use, the question of rightfulness
depends upon whether the use objected to is consistent or inconsistent with the
common public use in which every person is entitled to share. This question of
consistency or inconsistency is a question of law.“1
4170. Customary use—\Vhat is a proper use of a highway depends much on
the local situation and much on public usage. The general use and acquiescence

of the public is evidence of the right.62
4171. Pedestrians—Pedestrians and drivers of vehicles have equal rights on
the streets of a city. They must both exercise their rights in a reasonable man
ner and exercise care commensurate with the risk involved.63 A pedestrian is
not required at his peril to keep to the sidewalk and street-crossings.“
4172. Bicyc1es—A person riding a bicycle on a highway has the same rights
as persons using other vehicles.65
4173. Fire department—-A ﬁre department responding to a. ﬁre call has spe
cial privileges in the streets.80
4174. Moving bui1dings—A permit from the council to move a building
through the streets of Minneapolis has been held not to authorize the cutting of
trees to render the moving possible.67 The use of the streets of a city for moving
houses is an unusual and extraordinary use, and they cannot be so employed
by a house mover without permission from the city authorities.Ge
4175. Deposit of materials-—The owner or occupant of land abutting on a
highway has a right, temporarily and with due regard to the rights of the
traveling public, to deposit therein opposite his land building materials, mer
chandise, fuel, or other things for his use.69

Persons engaged in a public work

on a highway, under contract with the public authorities, have a right to use
the highway for the deposit of building materials connected with the work,
but they must do so in a reasonable manner and so as not to interfere unneces
sarily with public travel.70
4176. Heavy wagons--Wide tires—An ordinance of Minneapolis, pro
hibiting the use of certain streets by heavy vehicles with tires less than six inches
wide, has been held unreasonable and void.71

4177. Frightening horses-—'l‘he driving of a wagon, covered with ﬂying
ﬂags for advertising purposes, through the principal streets of a city, has been
held to justify a recovery for causing a horse to run away.72

4178. Handling baggage at union station-—The handling of baggage in
connection with a union railway station may require such an occupancy of a
street as to interfere with the public right of passage and be inconsistent
with it.73
OBSTRUCTION

4179. What constitutes-—Cases are cited below involving various forms of
obstructions in highways.“
61Newell v. Mpls. etc. Ry., 35-112, 27+
839.
"9 Korte v. St. Paul T. Co., 54-530, 534,
56-+246.
63 Richardson v. Davis, 94-315, 102+868.
See § 4166.

buildings

eonstrued—-rights

of

"9 See Mankato v. Willard, 13—13(1, 11);
Grant \'. Stillwater, 35-242, 28+660.
7° Nye v. Dibley, 88-465. 93+524.
71 State v. Rohart, 83-257, 86+93, 333.

M Collins v. Dodge, 37-503, 35+368.
M Thompson v. Dodge, 58-555, 60+545.

"6 See §§ 6603, 6605.
"7 State v. Pratt, 90-66, 95+589.
68 Edison v. Bloomquist, 124+969

moving

owners of wires).

(ordi

nance of St. Paul requiring a license for

72 Jones v. Snow, 56-214. 57+478.
73 St. Paul U. D. Co. v. St. Paul, 30-359,
364, 15+684.
H Schurmeier v. St. P. etc. Ry., 10-82
(59) (railway); Farrant v. First Div. etc.

Ry., 13-311(286) (dirt and stone beside a
railway right of way); Harrington v. St.
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4180. Remedies-An obstruction of a highway is a public nuisance and rem
ediable as such.75 An action will not lie by a private person unless he is spe
cially injured in a manner different in degree or kind from the public gen
erally.76 An obstruction which renders a street unsafe for travel may give rise
to an action for negligence against the municipality,77 or the person causing it."
4181. Criminal prosecutions—The legal existence of the highway is an ele
ment of the crime and must be proved if disputed, but an indictment will lie
though it is in dispute that the land is a highway.“ Under G. S. 1878 c. 13
§ 65 a private person might make complaint.80 The proceeding thereunder was
a criminal prosecution triahle by a justice of the peace.231 Where an order es
tablishing a highway described it by signs and letters, it was held incumbent on
the state to prove ‘that the signs and letters were in fact intelligible.”2 A prose
cution before a justice of the peace for obstructing a public highway is a crim
inal action.” Evidence held not to show an intent to obstruct a highway.“
RIGHTS OF ABUTTING OWNERS

4182. In general—An abutting owner has a special interest or easement in
the highway opposite his property, different from the general public. This in
P. etc. Ry., 17—215(188) (railway); Cleve
land v. St. Paul, 18-279(255) (excavation
and embankment); Shaubut v. St. P. etc.
Ry., 21-502 (railway); Patterson v. Du
luth, 21-493 (canal); Simmer v. St. Paul,

23-408 (obstruction caused by construc
tion of sewer in city street); Wilder v.
De Cou, 26-10, 1+48 (raceway—ﬂume);
Brakken v. Mpls. etc. Ry., 29-41, 11+124;
Id., 31-45, 16+-159 (railway);,Rochette v.
Chi. etc. Ry., 32-201, 20-+140 (excavation
made by railway company); Barnum v.
Minn. T. Ry., 33-365, 23+538 (railway
cut); Colstrum v. Mpls. etc. Ry., 33-516,
2-H255 (railway); Ofstie v. Kelly, 33

440, 23+863 (stairway); Shero v. Carey,
35-423, 29+5S (obstruction in country
road); Thelan v. Farmer, 36-225, 30+670

in parkway about a lake); Gundlach v.
llamm, 62-42, 64-+50 (private railway);
Benson v. St. P. etc. Ry., 62-198. 64+-393

(railway); Romer v. St. P. C. Ry., 75
211, 77+825 (street railway tracks con
necting with car barn); Moore v. Town
send, 76-64, 78+880 (ladder with lower end
resting in gutter and upper end against

building); State v. Hendrickson, 80-352..
834-153 (ﬂooding highway with water by
a dam); Nye v. Dibley, 88-465, 93+524

(pile of stones); Isham v. Broderick. 89
397, 95+224 (ice formed on sidewalk from

water discharged by a pipe from adjoin
ing bui1ding); Albert Lea v. Knatvold.
89-480, 95+309 (fence, earth, and rocks in
road about a lake); Guilford v. Mpls. etc.
Ry., 94-108, 102+365 (railway); Johnson

(hay scales); Stearns County v. St. Cloud
etc. Ry., 36-425, 32+91 (railway in coun
try road); State v. Eisele, 37-256, 33+

v. Andengaard, 1'00-130, 110+369 (barn in

785 (fence); Phelps v._ Winona etc. Ry.,
37-485, 35+273 (snow thrown from rail

Ry., 105-221, 117+434 (tunnel for street
railway); Bellevue v. Hunter, 105-343..
117+-145 (fence); Hruska v. Mpls. etc.
Ry., 107-98, 119+491 (railway).
75 See § 7285.

way track); Skjeggerud v. Mpls. etc. Ry.,
38-56, 35+572 (railway car); Todd v.
Mpls. etc. Ry., 39-186, 39+318 (railway

cars and trains); Adams v. Chi. etc. Ry.,
39-286, 39+629 (railway); Rippe v. Chi.
etc. Ry., 42-34, 43+652

(railway fence);

Lakkie v. Chi. etc. Ry., 44-438, 46+912
(railway); Hutchinson v. Filk, 44-536,
47+2-55

(obstruction

of

country

road);

Hayes v. Chi. etc. Ry., 46-349, 49+6l (rail
way); Holly v. Bennett, 46 386. 49+189

(pile of lumber); Buffalo v. llarling, 50
551, 52+931 (building); Aldrich v. Wet
more. 52-164, 53+1072 (pile of earth);
Aldrich v. Wetmore. 56-20. 57+-221 (pile
of

earth

and

rubbish);

Gustafson

v.

Hamm, 56-334, 574-1054 (private rail
way); Kaje v. Chi. etc. Ry.. 57-422, 59+
493 (obstruction of alley by roundhouse
and machine shop); Long v. Minneapolis.
61-46. 63+174 (fence and other structures

alley);

McDowell

v.

Preston,

104-263.

116+470 (building); Fitzer v. St. P. C.

" Guilford v. Mpls. etc. Ry., 94-108, 102+
365; Johnson v. Andengaard, 100-130.
1104-369; Fitzer v. St. P. C. Ry., 105-221,
117+434 and cases under § 7286.
77 See § 6818.
‘Y8 Phelps v. Winona etc. Ry.. 37-485. 35+

273; Skjeggerud v. Mpls. etc. Ry., 38-56..
35+-572; Holly v. Bennett, 46-386, 49+
189; Moore v. Townsend, 76-64, 78}-880;

Nye
§§ 6839,
v. 6845.
Dibley,
To State v.
*0 State v.
81 State v.
v. Sweeney,

88-465,

93-+524.

Eisele, 37-256, 33+785.
Galvin, 27-16, 61-380.
Cotton, 29-187, 124529; State
33-23, 21+847.

82 State v. Hendrickson. 80-352. 83+153..
*3 State v. Cotton, 29-187, 12+529.
<4 Flikkie v. Oherson, 82-82, 84+6-51.
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terest is a distinct property right.85 Where a highway or public park has been
laid out by lawful authority, or acquired by dedication or prescription, the own
ers of property abutting thereon acquire a special right in the continuance of
the park, street, or highway, as the case may be, of which they cannot be de
prived except by due process of law. The right accrues to them, in cases where
the highway or park is acquired by dedication, by the same proceedings and
acts that vest the right in the public.“
4183. Fee to center—In the absence of express provision to the contrary,
the owner of land abutting on a highway owns the fee to the center of the high
way.“ He is considered to be the owner of the soil for all purposes not incon
sistent with the public easement."8

4184. Right of access-—'1‘he owner of land abutting on a street has a right
of free ingress and egress, whether he owns the fee in the street or not.89

The

interest in the street which is peculiar and personal to the abutting owner, and
which is distinct and different from that of the general public, is the right to
have free access to his lot and buildings, substantially in the manner he would
have enjoyed the right in case there had been no interference with the street.”
4185. Right to light and air-—The owner of land abutting on a street,
whether he owns the fee of the street or not, has an easement in the street to its

full width in front of his land for admission of light and air.91
4186. Right to soil, minerals, etc—The owner of land abutting on a street
owns the soil, stone, minerals, trees, springs, etc., to the center of the street,

subject to the public easement, when the fee to the street is not in the public.
He may use the land in any way compatible with the full enjoyment of the pub
lic easement.92
4187. Lateral Support—'l‘he owner of land abutting on a street has a right
to the lateral support of the soil in the street."
4188. Right to game—'l‘he owner of the soil has exclusive dominion over it,
and the exclusive privilege of hunting, including the unqualiﬁed right to con
trol and protect the wild game thereon. In granting an easement across his
premises for the purposes of a public highway, the owner does not surrender to
the public his right to foster and protect wild game on the land, and the public
does not acquire any right to pursue and kill the same while it is temporarily
passing to and fro across the highway."*
4189. Remedies-—An abutting owner has the right to insist that a street
shall be used for the legitimate purposes of its creation and existence, and in a
M Fitzer v. St. P. C. Ry., 105-221, 117+

‘5 Carli v. Stillwater etc. Co., 28-373,
376, 10-+205; Adams v. Chi. ctc. Ry., 39
286, 291, 39-629; Smith v. St. Paul, 69

434.

276, 279, 721-104, 210;

629; Lamm v. Chi. etc. Ry., 45-71, 47+455;

Kray v. Muggli,

84-90, 100, 86+882; Vanderburgh v. Min
neapolis, 98-329, 108+480;

Fitzer V. St.

P. o. Ry., 105-221, 117+/134.
BB Kray v. Muggli, 84-90, 99, 86+882.

8'' Brisbine v. St. P. etc. Ry., 23-114, 130.
See Boundaries, 1065.
B8 Sanborn v. Van Duyne, 90-215, 96+41.
89 Carli v. Stillwater etc. Co.. 28-373, 376.
]0+205; Brakken v. Mp1s. etc. Ry., 29-41,
11+124; Adams v. Chi. ctc. Ry., 39-286,

292, 39+629; Gustafson v. Hamm, 56-334,

57+1054; Smith v. St. Paul, 69-276, 72+
104; Vanderbnrgh v. Minneapolis, 98-329,
108+480; Fitzer v. St. P. C. Ry., 105-221,
117+43-1.
——58

91 Adams v. Chi. etc. Ry., 39-286, 39+
Gustafson v. Hamm, 56-334, 57+1054; Van
derburgh v. Minneapolis, 98-329, 108+480.
92 Althen v. Kelly, 32-280, 283, 20+188;

Rich v. Minneapolis, 37-423, 35+2; Viliski
v.

Minneapolis,

40-304,

41-+1050;

Ells

worth v. Lord, 40-337, 42+389; Sanborn
v. Van Duyne, 90-215, 96-+41; L. Realty
Co. v. Johnson, 92-363, 100+94; Glencoe

v. Reed, 93-518, 101+956.
93 Dyer v. St. Paul, 27-457, 8+272;
Nichols v. Duluth, 40-389, 42-+84; Me
Cullough v. St. P. etc. Ry., 52-12, 53+802.
M L. Realty Co. v. Johnson, 92-363, 100+
94.
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1nanner proper to effectuate the same." He may maintain ejectment, trespass,
or other appropriate action, to protect his rights as owner of the fee, subject to
the public easement."
LIABILITIES OF ABUTTING OWNERS

4190. Negligence rendering highway unsafe—If a highway becomes un
safe through the negligence of an abutting owner he is liable for resulting in

juries; and this is so though the municipality is also liable.97
HIRING—See Bailment, 731.
HIS—See note 98.

HITCHING HORSES—See Negligence, 6998.

HOLIDAYS
4191. What acts prohibited—It has been held that it is discretionary with
a trial court to proceed with the trial of a cause on a holiday; 99 that an ac
knowledgment to a deed may be taken on a holiday; 1 and that the publication
of a summons is valid, though one of the days of publication is a holiday.2
HOME RULE'CHARTERS—See Municipal Corporations, 6535.

HOMESTEAD
Cross-References
See Divorce, 2809 ; Mortgages, 6185; Public Lands, 7925.
IN GENERAL

L192. Deﬁnition and nature—A homestead is a place occupied by the owner
as a home exempt from forced sale for the payment of his debts.8 In the'ordi
nary and popular sense it is a house and land occupied by the owner as a home.‘
It is not the interest or title of the owner.5 It includes the customary appurte
nances of a home.“ rl‘he ordinary conception of a homestead includes owner
ship of the land occupied, but in this state one may have a homestead in a house
on the land of another."
4193. Object and general policy of 1aw—The law originated in the wise
and humane policy of securing to the citizen, against all the misfortunes and
95 Carli v. Stillwater etc. Co., 28-373,
376, 10+205; Newell v. Mpls. etc. Ry., 35
112, 27+839; Sanborn v. Van Duyne, 90

215, 96+41.
"6 Sanborn v. Van Duyne, 90-215, 96+
41. See Karat v. St. P. etc. Ry., 23-401
(removal of soil—-measure of damages
burden of proving right to reﬁll) ; Morrell
v. Chi. etc. Ry., 49-526, 52+140 (trespass
—pleading).
W Landru v. Lund, 38-538, 38+699 (pas
sage-way from street to cellar).
See
§ 6845.
1"‘ Rugg v. Hoover, 29-404, 408. 10+-173.
W State v. Sorenson, 32-118. l9+738;

State v. Salverson, 87-40, 45, 91+-1; Furo
seth v. G. N. Ry., 94-500, 103+499.
1Slater v. Schack, 41-269, 43+7.

2Malmgren v. Phinney, 50-457, 52+915.
3See Ferguson v. Kumler, 27-156, 6+6l8.

4 See R. L. 1905 § 3452; Tillotson v. Mil
lard, 7—513(4]9); Kelly v. Baker, 10-154

(124); Kresin v. Man, 15—116(87); Byrne
v. Hinds, 16-521 (469) ; Wilder v. Haughey,

21-101; Ferguson v. Kumler, 27-156, 6+
619.

5Kaser v. Haas, 27-406, H824.
B'I‘illotson v. Millard, 7-513(419); Fer
guson v. Kumler, 27-156, 6+618.
7 Sue § 4203.
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uncertainties of life, the beneﬁts of a home, not in the interest of himself, or,.if
a married man, of himself and family alone, but likewise in the interest of the

state, whose welfare and prosperity so largely depend upon the g1-0\\'th and
cultivation among its citizens of feelings of personal independence, together
with love of country and k\indred—-sentiments that ﬁnd their deepest root and
best nourishment where the home life is spent and enjoyed. Its leading pur
pose is to exempt from forced sale a homestead-the place made such by the

choice, residence, use and occupancy of the owner as a home, including as its
necessary incidents, the dwelling house and its appurtenances, and the land
thereto belonging."
4194. Statute to be liberally construed-The statute exempting a home
stead is to be liberally construed in iavor of debtors.° It is not to be so con
strued as to render the exemption valueless when its protection is most needed.10
But it should not be allowed to be used as an instrument of fraud.11 While the
statute is to be liberally construed, the exemption in favor of mechanics, labor
ers and rnaterialmen, is also to be liberally construed in their favor.12
4195. Constitutional questions-—Our state constitution provides that “a
reasonable amount of property shall be exempt from seizure or sale for the pay
ment of any debt or liability. The amount of such exemption shall be deter
mined by law. Provided, however, that all property so exempted shall be liable
to seizure and sale for any debts incurred to any person for work done or ma
terials furnished in the construction, repair, or improvement of the same; and
provided further, that such liability to seizure and sale shall also extend to all
real property for any debt incurred to any laborer or servant for labor or serv

ice performed.” 13 Prior to the provisos in this provision, which were added in
1888, it was held that the legislature could not enact an exemption law dis
criminating between different classes of creditors or debts.“

The legislature

may provide for a homestead limited in area but not in value.15 The statute
making property otherwise exempt liable for the purchase money is constitu
tional.16 The constitutional provision for exemptions is not self-executing;
there can be no exemption until the legislature determines what it shall be.11
The exemption may be reduced or abolished in the discretion of the legislature.
The constitution does not require any exemption of realty.“ Exemption laws
that impair the rights of creditors are invalid.“
4196. Title essential to support exemption-—A party must be the owner

of property to hold it exempt as a homestead.20

But it is unnecessary that he

8 Ferguson v. Kumler, 27-156, 6+618.
See. to same effect, Grimes v. Bryne, 2
S9(72); Tillotson v. Millard, 7-513(419);
Wilder v. Haughey, 21-101; Ferguson v.

landi, 22-144; _Ke1]er v. Struck, 31-446,
]8+280; Rogers v. Brackett, 34-279, 25+

Kumler, 25-183; Keith v. Albrecht, 89

ton v. Drake, 21-299; In re How, 59-415,
6]+456; Brixius v. Reimringer, 101-347,

247, 94+677; Grace v. Grace, 96-294, 104+
969.
9Ferguson v. Kumler, 27-156, 6+6l8;
Kiewert v. Anderson, 65-491, 67+1031;
Brown v. Hughes, 89-150, 94+438; Lind
berg v. Johnson, 93—267, 101+74; Jaenicke .
v. Fountain City D. Co., 106-442, 119+60.
1° Jacoby v. Parkland D. Co., 41-227, 43+
52; Neumaier v. Vincent, 41-481, 43+376.

601; Meyer v. Berlandi, 39-438. 40+-513.

W Cogel v. Mickow, 11-475(354); Bar

112+273.
10 Rogers v. Brackett, 34-279, 25+601.

1" Kelly v. Dill. 23-435.

See Ward v.

Huhn, 16-159(142).
18 Coleman v. Ballandi, 22-144; Hamil
ton v. Detroit, 85-83, 88+419.
1° Gunn v. Barry, 15 Wall. 610; Tillotson
v. Millard, 7—513(419); Dunn v. Stevens,

62-380, 64+924.

The case of Grimes v.

11Esty v. Cummings, 75-549, 78+242.
12Lindberg v. Johnson, 93-267, 101+74.

Bryne, 2-89(72) is overruled.

13Const. art. 1 § 12.
HTuttle v. Strout, 7—465(374); Cogel v.

Rogers v. McCauley, 22-384; Secombe v.

Mickow, 11-475(354);

Coleman v. Bal

'20 Sumner

v.

Sawtelle,

Bot-land, 34-258, 25+452.

8—309(272);
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should be the owner in fee. An equitable title is sufticient?’1 So is an un
divided interest.”2 A tenant for years is an owner within the meaning of the
statute.28 Where a party pays the consideration for a purchase of land, but
has the deed made to another, he cannot claim a homestead exemption in the
land.

Where a husband pays the consideration for a conveyance of land to his

wife the title of the wife is void as to his creditors and she cannot claim a
homestead exemption in the land.“ But where a debtor owns a homestead
and conveys it to his wife through a third party the wife may hold it free from
the claims of his creditors.25

No change in the title of the claimant will affect

the exemption so long as he retains the ownership.26
4197. Title may be in husband or wife or in b0th—The title to a home
stead may be in either husband or wife and the exemption extends to the debts
of either or both.27 A homestead may be owned and occupied by husband and
wife as tenants in common.”8
4198. Unmarried person entitled to-—In this state an unmarried person
is entitled to a homestead upon the same conditions and to the same extent
as a married person.”

4199. Insolvent debtor may buy a homestead—A debtor, in securing a
homestead for himself and family by purchasing a house with non-exempt
assets, or by moving into a house which he already owns, takes nothing from
his creditors which the law secures to them, or in which they have any vested
right. He merely puts his property into a shape in which it will be the sub
ject of a beneﬁcial provision for himself, which the law recognizes and allows.
Even if he disposes of his property subject to execution, for the very purpose
of converting the proceeds into exempt property, this will not constitute legal
fraud. This he may do at any time before the creditors acquire a lien on
the property.80

But a mere intent to occupy property as a homestead will not

defeat a creditor’s lien attaching prior to actual occupancy.81

If an insolvent

debtor pays the consideration for a home and has the title placed in his wife,

it is not exempt from liability to his creditors?‘2
4200. Actual occupancy necessary—Actual occupancy of the premises as a
home is essential to constitute a homestead.

There may, of course, be tem

porary absences, but the homestead must always be regarded and treated as
the home of the claimant.” A person may acquire a homestead right by
inheritance, prior to actual occupancy.“
21 R. L. 1905 § 3455; Wilder v. Haughey,
21-101; Hartman v. Munch, 21-107; Smith

v. Blnmer, 56-523, 58+156; Hamilton v.

v. Lackor, 23-454; Ferguson v. Kumler,

96-294, 1(l4+969; Lesch v. G. N. Ry., 97
503, 106+955.
28 Grace v. Grace, 96-294, 104+969.
25 R. L. 1905 §§ 3455, 3456. See Fergu
son v. Kumler, 25-183; Id., 27-156, 6+
618; Myers v. Ford, 22 Wis. 139 (under

27-156, 6+618; Jclinek v. Stepan, 41-412,
43+90;

Law

v.

Butler,

44-482,

47+53;

Keith v. Albrecht, 89-247. 94+677; Hook
v. Northwest '1‘. Co., 91-482, 98+463.
22 Kaser v. Haas, 27-406, 7+824; Grace
v. Grace, 96-294, 104+969. See O'Brien v.

Krenz, 36-136, 30+458.
23 In re Emerson’s Homestead, 58-450,

6O+23.

Detroit, 85-83, 88+419; Grace v. Grace,

identical statute).
3° Jacoby v. Parkland D. Co., 41-227, 43+
52; Neumaier v. Vincent, 41-481, 43+376.

1" Kelly v. Dill, 23-435;

'24 Sumner
v.
Sawtelle,
s-309(272);
Rogers v. McCauley, 22-384.
25 Morrison v. Abbott, 27-116, 6+455;
Ferguson v. Kumler, 27-156, 6l618.
2" Kascr v. Haas, 27-406, 7+824.

Liebetrau v.

Goodse'l, 26-417, 4+813; Neumaier v. Vin
cent, 41-481, 43+376; Quehl v. Peterson,

47-13, 49+390.

Ry., 97-503, 106+955; Grace v. Grace, 96

32 Sumner
v.
Sawtelle.
s-309(272);
Rogers v. McCauley, 22-384.
33 Folsom v. Carli, 5—333(264); Tillotson
v. Millard, 7—513(419); Sumner v. Saw

294, 104+969.

tel‘e, 8-309(272); Kelly v. Baker, 10-154

21 R. L. 1905 § 3455.

See Lcsch v. G. N.

See, us to the nature of the

interest of one spouse in the homestead

(124); Kresin v. Mau, 15-l16(87); Bar

of the other while both are living, Spalti

ton v. Drake, 21-299; Kelly v. Dill, 23
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Undivided interests-—'l‘he amount of land exempted is unaffected by
that the claimant has an undivided interest.35
Separate tracts—'l‘wo separate tracts of land, touching only at the
between which there is a regular roadway, may constitute a homestead,

if owned, occupied, and cultivated as one farm, though the residence and

appurtenances are all located on one of the tracts.86
4203. Dwelling house on land of another—A dwelling house occupied as
a home is exempt though situated on the land of another.37

4204. Size of homestead in cities—The size of homesteads in incorporated
places is deﬁned by a recent statute which has not yet been construed.38 Cases
are cited below involving the construction of the word “lot” and of the phrase
.“laid-out or platted” portion of incorporated places under former statutes.89
It has been held that an undivided half of two city lots cannot be claimed as
a homestead.‘0

_

4205. Claim for purchase money—Equitable lien—Where A sold land to
B and B, as part of the purchase price, agreed to pay a debt of A to C, it was
held that B might hold the land as a homestead as against an execution on a

judgment recovered by C against him on his agreement to pay such debt, and
that if C had a lien it must be enforced in equity."1
'
4206. No limit to value—Our statute places no limitation on the value of
the exempted property.42

4207. No limitation on use except occupancy as home—0ur statute places
no limitation on the use of the exempted property except that it must be

actually occupied by the owner as a home.‘3 The owner may use a part of
the building for business purposes.“ He is at liberty to lease a part; “‘ and a
receiver cannot be appointed to collect the rents for the benefit of creditors.“
4208. Crops growing on homestead—Whether crops growing on the home
stead are exempt is as yet undetermined in this state.“'
LIABILITY FOR DEBTS

4209. Exception in favor of laborers and servants—-The constitution pro
vides that a homestead shall not be exempt “for any debt incurred to any

laborer or servant for labor or service performed.” ‘8
435;

Wilson

v.

Proctor,

28-13.

8+830;

This provision is self

Kaser v. Hans, 27-406, 7-l-824; O'Brien v.

Jclinek v. Stepan, 41-412, 43+90; Quehl

Krenz, 36-136, 30+45s.

v Peterson, 47-13, 49+390.

H Kugath v. Meyers, 62-399, 64+1138.
42 Cogol v. Mickow, 11-475(354); Bar
ton v. Drake, 21-299; Baldwin v. Robin
son, 39-244, 394-321; Jacoby v. Parkland
D. Co.. 41-227, 43+!‘-2; In re How, 59-415,

3-lB_vrne v. Hinds, 16-521(469).
35 \Vard v. Huhn, 16-159(142); O’Brien
v. Krenz, 36-136, 30+458.

36 Brixius v. Reimringer, 101-347. 112+
273.
81‘ R. L. 1905 § 3455.

See Hamlin v. Par

sons, 12-1()8(59) ; Wylie v. Grundysen, 51
360, 53+805.
3“ Laws 1907 c. 335.
30 Wilson v. Proctor, 28-13, 8+830; Bald
win v. Robinson, 39-244, 39+321; Mintzer

v. St. P. '1‘. Co., 45-323, 47+973; Lund
bcrg v.

Sharvey, 46-350, 49+60;

In re

Smith, 51-316, 53+711; Heidel v. Benedict,
61-170, 63+490; Kiewert v. Anderson, 65

491, 67+1031; Ford v. Clement, 68-484,
71+672; Nat. Bank v. Banholzer, 69-24,

714919; Phelps v. Northern '1‘. Co., 70
546, 73+842; Mead v. Marsh, 74-268, 77+

138.
40 Ward

v.

Huhn,

16—159(142).

See

61+-156; Nat. Bank v. Banholzer, 69-24,

7l+919.
43 Kelly v. Baker, 10-154(124); Umland

v. Holcombe. 26-286, 31-341; Jacoby v.
Parkland D. Co., 41-227, 43+52; In re Em

erson's Homestead, 58-450, 60+23; Nat.
Bank v. Banholzer, 69-24, 71+919; Spald
ing v. Emerson, 69-292, 72+1l9.
44 Kelly v. Baker, 10—154(124).
45 Id.; Umland v. Holcombe, 26-286, 3+
341; Jacoby v. Parkland D. Co., 41-227,
43+52.
"1 Umland v. Holcombe, 26-286, 3+341.
47 See Erickson v. Paterson, 47-525. 50+
699; Sparrow v. Pond, 49-412, 52+36.
48 Const. art. 1 § 12.

918
executing.“

HOMESTEAD
It is not limited to labor or service performed on or in connection

with the homestead, but applies to all labor or service, including that rendered
to a ﬁrm of which the owner of a homestead is a member.50
4210. Exception in favor of mechanics and materia1men—Prior to the
amendment of the state constitution in 1888, it was held that a mechanic or
materialman could not acquire a lien on a homestead except by special contract

amounting to a waiver of the exemption.“ It is now provided by the con
stitution “that all property so exempted shall be liable to seizure and sale for
any debts incurred to any person for work done or materials furnished in the
construction, repair or improvement of the place.” “2 rl‘his has been held self
executing.” The constitutional provision does not of itself create a lien upon
the property which may be enforced in an action to foreclose. A lien may be
acquired by proceeding under the mechanics’ lien statute, by attachment in
an action at law to recover the debt, or by docketing a judgment.“ An as
signee of the debt has the same rights as the original creditor.“" The constitu
tional amendment was not retroactive."
TRANSFER AND INCUMBRANCE

4211. Necessity of husband and wife joining in c0nveyance—Statute—

The statute provides that “if the owner be married. no mortgage of the home
stead, except for purchase money unpaid thereon, nor any sale or other
alienation thereof, shall be valid without the signatures of both husband and
wife.” ‘’ A deed,“ or a. contract for a deed,“ or a mortgage °° other than
for the purchase money, of a homestead, without the signature of the wife

is void and not merely voidable. It cannot be made the foundation of an
action for damages against the husbam .‘“ Its covenants are not binding.02
It does not become valid upon the premises ceasing to be a homestead,"8 nor
by reason of a subsequent divorce.‘H

A husband cannot by any'means waive

a homestead exemption if his wife does not join in the waiver.“-” A material
alteration made in a mortgage by the husband after the wife has signed and
49 Nickerson v. Crawford, 74-366, 77 +
292; Bagley v. Pennington, 76-226, 78 +

~'-9 Barton v. Drake. 21-299; Weitzner v.

1113.

50I1indberg v. Johnson, 93-267, 101+74.
-'-1C0ge1 v. Miekow, 11-475(354); Cole
man v. Ballandi, 22-144; Keller v. Struck,
31-446, 18+2S0;

phy v. Renner, 99-348, 109+593; Lucy v.
Lucy, 107-432, 120+754.

Meyer v. Berlandi, 39

438, 40+5]3; Bergsma v. Dewey, 46-357,
49457.
‘
~"2 Const. art. 1 § 12; Hamilton v. Detroit,
85-83, 88. 88+419.

Thingstad.

55-244.

56+8l7;

Mpls. etc. Co., 126+276

Delisha

(contract for

v.
a

perpetual easement for a railway right of
way).
""Smith v. Laekor, 23-454; Coles v.
Yorks, 28-464, 10+’/'75; Coles v. Yorks,
31-213, 17+341; Williams v. Moody, 35

280, 28+510; Conway v. Elgin, 38--H29,

53Nicke1-son v. Crawford, 74-366, 77+
2 2; Brown v. Hughes, 89-150, 94+438.

384-370; Alt v. Banholzer, 39-511, 40l»H30;

=4 Bagley v. Pennington, 76-226, 78+
1113; Hasey v. McMullen, 109-332, 123+

Butler, 44-482, 47+53. See, under former
statute, Olson v. Nelson, 3—53(22).

1078.

'55 Nickerson v.

Crawford, 74-366,

77+

292.

M Brown v. Hughes, 89-150, 94+438.
51 R. L. 1905 § 3456; Grace v. Grace, 96
294, 10-H969; Lucy v. Lucy, 107-432, 120+
754.
58 Wilder v. Hanghey, 21-101; Hartman
v. Munch, 21-107; Barton v. Drake. 21
299; Jelinck v. Stcpan_ 41-412, 43+90.
See Kern v. Field, 68-317, 71+393; Mur

Jelinek v. Stepan, 41-412, 43+90; Law v.

61 Weitzner v. Thingstad, 55-244, 56+R17.
“'2 Alt v. Banholzer, 39-511, 40+830.
68 Barton v. Drake. 21-299; Alt v. Ban
holzer, 39-511, 40+S30; Law v. Butler. 44

482, 47+53; Murphy v. Renner, 99-349,
]09+593.

See Lucy v. Lucy, 107-432, 120+

754.
64 Alt v. Banholzer, 36-57, 29+674; Id.,

39-511, 40+830.
"5 Ferguson v. Kumlcr, 25-183,
See
Williams v. Mood_\', 35-280, 2S+510; Kern

\'. Field. 69-317. 714393.
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without her consent renders the mortgage void.“ The signature of the wife
is alone sufficient to satisfy the statute; it is unnecessary that the instrument
be acknowledged and attested.M The consent of a wife is not essential to the
assignment of a. mortgage given by the husband prior to his marriage.“ The
signature of the wife is not essential to the validity of a purchase-money
mortgage." A conveyance of a homestead and other lands without the sig
nature of the wife is not void as to the other lands.70 The wife may be
estopped by her conduct from asserting her want of assent to a conveyance."1
After an abandonment of a homestead the husband may mortgage it without
his wife joining." If part of a homestead is taken under the power of
eminent domain the husband may dispose of the award without the consent of
his wife.73 Where the signature of one of the spouses is obtained by fraud the
conveyance may be set aside, unless the grantee is innocent.'H In an action
for speciﬁc performance the defence that the wife did not join in the contract
must be specially pleaded." Where A mortgaged his homestead to B, his
wife not joining, and later, after a divorce, deeded the same to C who agreed
to assume the mortgage, it was held that C was estopped to question the
validity of the mortgage.“ Where a wife joins her husband in the execution
of a deed which is put in escrow to be delivered on the performance of certain
conditions by the grantee, she waives her homestead rights." It is unnecessary
for the wife to join in the covenants of her husband’s deed in order to bar
her statutory homestead interest." The statute cannot be evaded by in
direction. A wife abandoning a homestead cannot have partition thereof
against her husband." A conveyance of a homestead by a married man with
out his wife joining is void though at the time she may have abandoned him
and her home, and may be living an adulterous life."0

A husband may be

estopped from asserting that his wife did not join in his deed.M
ENFORCEMENT AND PROTECTION OF RIGHT

4212. Selection-—When the owner of a tract or lot, within the statutory
limit of a homestead, actually occupies the same as his sole place of residence.
such tract or lot becomes his homestead without further selection.“2
4213. Selection after levy—Statute—The statute gives the homestead ex
emption absolutely, without making the right to it depend upon any affirmative
action upon the part of the person claiming it towards the otﬁcer levying upon
it or about to levy upon it. If the person claiming an exemption fails or re
fuses to make a selection the officer is bound to make one for him. A sale as
a whole of a tract including a homestead is void as to the whole if no selection
"6 Coles v. Yorks, 28-464, 10+775.
8'' Lawver v. Slingerland, 11-447(330).
08 Spalti v. Bhuner, 63-269, 65+454.
M Jones v. Tainter, 15—512(423); Smith

v. Lackor, 23-454; Heyderstadt v. Whalen,
54-199, 55+958. See Spalti v. Blumer, 56

523, 58+156.
T0 Coles v. Yorks, 31-213, 17+341; Weitz
ner v. Thingstad, 55-244, 56+817.
71 Coles v. Yorks, 28-464, 10+775; Law
v. Butler, 44-482, 47+53; Knight v.

72 Williams v. Moody, 35-280, 28+510.
18 Canty v. Latterner, 31-239, 17+385.

H Pineo v. Heﬂelﬁnger, 29-183, 12+522;
Farr v. Dunsmoor, 36-437, 31+858; First
Nat. Bank v. Flynn, 75-279, 77+961.
‘'5 Brown v. Eaton, 21-409.
76 Alt v. Banholzer, 36-57, 29+674.
"Knopf v. Hansen, 37-215, 33+781. See
Esty v. Cummings, 75-549, 78+242.
‘'8 Sandwich Mfg. Co. v. Zellmer, 48-408,
51+379.

Schwandt, 67-71, 69+626; Esty v. Cum
mings, 75-549, 78+242; Osman v. Wisted,
78-295, 80+1127; Murphy v. Renner, 99
348, 109+593. See Lucy v. Lucy, 107-432,
120+754; Delisha v. Mpls. etc. Co., 126+

19 Grace v. Grace, 96-294, 104+969.
80 Murphy v. Renner, 99-348, 109+593.
81 Lucy v. Lucy, 107-432, 120+754.
82 Barton v. Drake, 21-299; Wilson v.
Proctor, 28-13, 8+830; Delisha \'. Mpls.

276.

etc. Co.. 126+276.
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is made either by the oﬂicer or the homesteader.83 In selecting a homestead
the dwelling house and appurtenances must be included. The selection must
be reasonable and the tract carved out regular and compact in shape.“ A
selection is conclusive if voluntarily made by the homesteader.“ It is pre
sumed that an officer making a selection under the statute performs his duty.“
4214. Burden of proof—'l‘he general rule is that all the property of a debtor
is applicable to the payment of his debts. The effect of the exemption laws is
to create exceptions to this general rule, so that a debtor claiming an exemption
of any portion of his property must bring himself strictly within the terms of
the law allowing exemptions, otherwise the general rule must take its course.
In other words it is for the debtor to put his ﬁnger upon the provision of
statute, which by its terms withdraws the property claimed from the operation
of the general rule.“7
ABANDONMENT, WAIVER, FORFEITURE, AND ESTOPPEL

4215. Remova1—Notice of claim-Statute—The statute provides that if
one ceases to occupy his homestead for more than six consecutive months, he
shall be deemed to have abandoned it, unless he ﬁles a notice of claim."

In

computing the time the ﬁrst day of the absence is to be excluded and the
last day included. A temporary absence on business or pleasure, the house
being left in charge of a neighbor, has been held not a ceasing to occupy the
homestead, within the meaning of the statute.88 The terms “occupancy” and
“residence,” as used in the homestead exemption laws, refer to an actual oc
cupancy of the premises, and an actual residence thereon as a home or dwelling
place. Hence, if the owner removes from and ceases actually to occupy the
premises for more than six months, without ﬁling the notice required by the
statute, his right to claim the same as a homestead ceases, though he may have
removed therefrom with the intention of returning and resuming his occupancy

at some future time. Neither will this right he regained by his mere inten
tion and preparation to return, unaccompanied by an actual resumption of his
occupancy. Filing notice is eifective to preserve the right only when there
is an intention to return and occupy as a home.°° The statute does not pre
serve the right for six months absolutely. If a party leaves his homestead
with an intention of never returning his exemption right ceases at once regard

less of whether he has ﬁled a claim or not.“ A party may remove from his
homestead tor a period of six months with impunity. though he does not file
the statutory notice, if he intends to return.“ Where a homestead right has
been lost by removal and failure to ﬁle the statutory notice the premises do
not pass to the surviving husband or wife as a homestead.” Evidence of an
abandonment must be clear and convincing.‘H The burden of proving a ﬁling
$3 Ferguson v. Kumler, 25-183; Id., 27

156, 6+618; Kipp v. Bullard, 30-84, 14+
364; Mohau v. Smith, 30-259, 15+118;
Coles v. Yorks. 31-213, 17+3-11; 111.. 36
383. 31+353; Talbot v. Barager. 37-208.
34+23; Hook v. T\'ort1nvcst '1‘. Co., 91--182,
98+403.
-34 First \'at. Bank \'. How, 61-238. 63+
032; Ford v. (‘lenu\nt, G3-4“. 71L6T2. Sec
Phelps V. Xorthcrn T. (lo.. 70 546, TIH-SJ,2.
"5 Sec Osman \'. \\'istcd. 79-295, 80+1l2T.
R" llook v. ;\'ort1nrcst T. (‘o., 91-432. 9*
403.

P" VVard \'. lluhn, 16-159(142); Fred \'.
Branmn. FIT 434, ]07+159v Que § 4213.
‘"4 R. L. 1903 § Il1.'N_

W Jacnicke v. Fountain (‘ity D. Co., 100
4-12. 1l9+60.

M1tii.~1scll

v.

Speedy.

38-303.

37+340;

Baillif v. Gerhard. 40-172, 41+]0-59; Quehl
v. Peterson. 47-13. 49+390; Gowan v.

Fountain. 50-264. 52;Q62.
DI1'>ona1dson v. Lariiprey. 29-1S. 11+119:
\Vill'i:|ms v. Moody, 35-230. 23+510; Clark
v. Dewey, 71-109, 73+639; Kramer \'.
linnili. 84-463. STH024.

99‘ Russell v. Speedy. 39-303, 374-340.
0"13:ii1]if' v. Gerhard. 40-172, -“+1059.

1" Robertson v. Sullivan. 31-197, 174330;
Stewart v. Rhoadcs_ 39-193. 39+141; Clark
\‘. Dewey. 71-103, T3¥03!'1.
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of notice rests on the claimant.Mi As head of the family, it is for the husband
to determine and ﬁx the domicil of the family, including that of the wife.
His domicil is therefore her domicil; so that when he and his wife remove

from a homestead, he having no intention of returning, that ﬁxes the character
of the removal as an abandonment, for the intent of the husband as head of

the family controls, and he has a right to determine whether there shall be
a return or not.M To constitute an abandonment there must be an actual
removal from the premises; an intention to remove is insuﬁicient."1 The
acquisition of a new homestead works a forfeiture of the old one.” Where
there has been a loss of exemption by abandonment a resumption of occupancy
as a home does not have a retroactive effect, but merely gives a new right as of
the date of the resumption.‘’‘’ An outstanding interest is not a thing separate
and apart from the land so that its acquisition by the claimant may affect the
exemption.1

4216. Sale or removal—Ef¥ect-Statute-—The statute provides that a sale
of a homestead or a removal therefrom shall not render it liable to execution.2
Prior to the enactment of this statute it was held that the sale of a homestead
rendered it liable to sale on execution.8

Under the statute, as it then stood,

a homestead was onlyr exempt when owned and occupied by the claimant.
This was liable to the construction that the homestead right would be lost
by a continued omission to occupy it, though only with a temporary purpose,
and with an intention to return.

One of the objects of this statute was to

remove the possibility of such a construction.‘ This statute does not have
the effect of rendering actual occupancy as a home unnecessary; it simply
authorizes temporary removals after a homestead has been acquired by actual
occupancy as a home.5 A conveyance of a homestead vests a good title in the
grantee,6 even though it is made with a fraudulent intent.’ This statute was
not repealed by Laws 1875 c. 65 § 1,8 but it was modiﬁed and restricted by
Laws 1868 c. 58 § 1, as to removals.9 Prior to the revision of 1905 the pro
ceeds of a sale were not exempt.10
4217. Estoppel—A person may be estopped by his conduct from claiming a
homestead exemption.11

4218. Rural homestead—Effect of p1atting—The mere fact that the owner
of a rural homestead plats it, or any part thereof, into lots, without dedicating
the streets shown on the plat to the public, does not affect his homestead rights
in any part thereof. Nor does the sale of a part of such lots affect such rights
in any part of the original tract remaining unsold, provided the contiguity
of what remains is preserved.""
95 Gowan v. Fountain, 50-264, 52+862.

M Williams v. Moody, 35-280, 28+510;
Kramer v. Lamb, 84-468, 87+1024. See
Ferguson v. Kumler, 25-183; Baillif \'.
Gerhard, 40-172, 41+10-59.
97 Robertson v. Sullivan, 31-197, 17%-336.
98 Donaldson v. Lamprcy, 29-18, 11+119.
99 Clark v. Dewey, 71-108. 73%-639.

1 Kaser v. Haas, 27-406, 7+824.
2 R. L. 1905 § 3458.
3Folsom v. Carli, 5-333(26-1); Piper v.

7Morrison v. Abbott, 27-116, 64455;.
Ferguson v. Kumler, 27-156, 6+618; Fur

man v. Tenny, 28-77, 9+-172; Baldwin v. .
Rogers, 28-544, 11+77; Horton v. Kelly,
40-193, 41+1031; Eckstein v. Rad], 72
95, 96, 75+112; Keith v. Albrecht, 89-247,
94+677.
5Kaser v. Haas, 27-406, 7+824.

°Donaldson v. Lamprey, 29-18, 11+119.
1° Fred v. Bramen, 97-484, 107+159.

Johnston, 12-60(27).
4Donaldson v. Lamprey, 29-18, 11+1l9.
~"Kresin v. Man, 15-116(87); Donaldson
v. Lamprey, 29-18, 11+119; Williams v.

11 Osman v. Wisted, 78-295, 80+1127 (in
solvent including portion of homestead in
list of non-exempt assets on assignment
for beneﬁt of creditors and allowing same
to be sold by assignee without objection).

Moody, 35-280, 28+510; Quehl v. Peter

See § 4211.

12 Phelps v. Northern T. Co., 70-546, 73+

son, 47—13, 49+390.

6James v. Wilder, 25-305;
Dewey, 71-108, 73+639.

Clark

v.

842.
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4219. Severance of building from homestead—A building which is ex
empt as an appurtenant of an exempt homestead does not lose its exempt
character if wrongfully severed by a trespasser.13
RIGHTS OF SURVIVING SPOUSE AND CHILDREN

4220. Descent to surviving spouse—'1‘he estate of a surviving spouse in
a homestead in case there are surviving children is an absolute, unconditional
estate for life.“ It is not qualiﬁed by or subject to a distinct or independent
right of occupancy by the children. The surviving spouse has the sole right
to the use, enjoyment, and disposition of such estate during life, without
regard to the children.“ It is a freehold estate.m If there are no children
a surviving spouse takes an absolute estate—-succeeds to the estate of the

decedent.17 The homestead rights of a widow are limited to the land which
her husband had actually devoted to homestead purposes, and was occupying
as such at the time of his death.“ If a homestead has been lost by removal
and failure to ﬁle the statutory notice, it does not descend to the surviving
spouse as a homestead.” The rights of the surviving spouse do not depend
on a formal selection of the homestead.*’° A surviving spouse cannot be
allowed to waive a claim to the homestead ﬁxed by law, and take a part thereof
to the injury of other parties interested in the distribution of the decedent’s
estate.21 The right of a surviving spouse may be affected by an antenuptial
agreement.22

4221. Assent of spouse to testamentary disposition—The interest of a
surviving spouse in a homestead cannot be divested by the testamentary dis
position of the owner to which such survivor did not assent in writing.’8 The
statutory 2‘ assent in writing may be executed, at least if there are children,
after the death of the testator.25 The word “surviving” in the statute refers
to the time of the death of the testator, and not to the time the will was

executed.

The statute has no application where a spouse was living at the

time of the execution of the will, but died before the testator.”

4222. Election of surviving spouse to take under will—The statute 2’ re
lating to an election by a surviving spouse to take under a will, instead of under
the statute, is applicable to a testamentary disposition of a homestead." It
is inapplicable where there is no child, or issue of a deceased child, surviving
the testator.” If a surviving spouse renounces a will, the homestead descends
to such spouse and the children unaffected by the will.“0 A failure to exercise
the right of election under the statute has the same eﬁect on a testamentary
disposition of a homestead as a written assent, and it has this effect though
- the result is to cut off rights of surviving children in the homestead.“
18 Wylie v. Grundysen, 51-360, 53+S05.
H Holbrook v. Wightman, 31-168, 17+
280; McCarthy v. Van Der Mey, 42-189,

44+-53; Gowan v. Fountain, 50-264. 267,
52+862.

1'5 McCarthy v. Van Der Mcy. 42-189, 44+
53.
16 Hamilton v. Detroit, 85-83. 89, SS+419.
1'' Wilson v. Proctor, 28-13, 8+R30; Tracy
v. Tracy, 79-267, 82+635; Fraser v. Farm
ers’ etc. Bank. 89-482, 485. 95+307. See
Rosbach v. \Veidenbach, 95-343, 104+l37.

21Mintzer v. St. P. T. Co., 45-323, 47+
973.
_
22 Appleby v. Appleby, 100-408, 429, 111+

305.
28 R. L. 1905 § 3647; Eaton v. Robbins,

29-327, 13+l43; Holbrook v. Wightman,
31-168, 17+280.
2* R. L. 1905 § 3647.
25 Radl v. Bad], 72-81, 75+-111.

28Penstoek v. Wentworth, 75-2, 77+-120.
=1 R. L. 1905 § 3647.

18 King v. McCarthy, 54-190. 55+960.
1" Baillif v. Gerhard, 40-172, 4l+1059.

28 Radl v. Rad], 72-81, 75+1l1.
'29 Tracy v. Tracy, 79-267. 82+635.
3° Schacht v. Schacht, 86-91, 90+127.

10 Wilson v. Proctor, 28-13. S+R30.

31 Jones v. Jones, 75-53, 77+551.
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4223. Descent to children-—Children by a former marriage stand on the
same footing as children of the marriage existing at the time of the dece

dent’s death?2
4224. Exemption from debts of decedent—A homestead descends to a sur
viving spouse and children exempt from all debts of the decedent which were
not a valid charge thereon at the time of his death.83 This exemption is ab
solute, and does not depend upon the occupancy of the homestead as a home
by the surviving spouse or children, but it is not exempt from the debts of
the surviving spouse unless it is so occupied.“ A testamentary disposition of
a homestead assented to by the surviving spouse does not render it liable for
the debts of the testator.” Collateral heirs take subject to the debts of the
decedent.“ Prior to 1889 the exemption of the homestead from the debts
of the decedent was less extensive than now.37

HOMICIDE
4225. Deﬁnition—In deﬁning murder for the jury the court should give the
the statutory rather than the common-law deﬁnition.“
4226. Intention and premeditzation distinguished—“Intentionally” and
“with premeditated design” are not synonymous expressions; the latter involv
ing a greater degree of deliberation and forethought than the former.89 If the
intention to kill is formed before the “heat of passion, upon sudden provocation,
or in sudden combat,” or, though formed in the heat of passion, is executed

after sufﬁcient cooling time, or after the heat of passion has subsided, the case
comes within the meaning of a killing with a premeditated design to effect
the death of the person killed.‘0
4227. Presumption as to intention, malice, and premeditation—Every
homicide is presumed unlawful and when the mere act of killing is proved, and
nothing more, the presumption is that it was intentional and malicious and
murder.“ Murder in the ﬁrst degree may be proved by the mere fact of an
intentional killing.42 It may be proved by the mere fact of the killing and
the attendant circumstances; and, where there are no circumstances to prevent
or rebut the presumption, the law will presume that the unlawful act was
malicious as well as intentional, and was prompted and determined on by the
ordinary operations of the mind.“ This presumption it is for the accused to
rebut.“ An instruction that “the law presumes a premeditated design from
the naked fact of killing" has been held inaccurate, but not prejudicial.‘5 A
deliberate and intentional homicide is presumptively murder.46
4228. Existence and duration of premeditation-Premeditation means
thought of beforehand for any length of time, no matter how short.‘T
-'12 Rosbach v. Weidenbach, 95-343, 104+_

The law

33 R. L. 1905 § 3647; Eaton v. Robbii1s,
29-327, 13+143; Tracy v. Tracy, 79-267,

89 State v. Brown, 12-538 (448); State v.
Hoyt, 13-132(125).
4° State v. Hoyt, 13—132(125).
41 State v. Shippey, 10—223(178); State

S2+635.

v. Brown, 12—538(448); State v. Lauten

3* Holbrook v. Wightman, 31-168, 17+
280; Gowan v. Fountain, 50-264, 52+862;

schlager, 22-514; State v. Prolow, 98-459,

137.

‘ ‘E

Clark v. Dewey, 71-108, 73+639.

35 Eckstein v. Rad], 72-95, 75+112.
3" Dunn v. Stevens, 62-380, 64+924, 65+
348 (note on page 381).

5" McCarthy v. Van Der Mey, 42-189, 44+
53; McGowan v. Baldwin, 46-477, 49+251;
Dunn v. Stevens, 62-380, 64+924, 65+348.

3!‘ Bonfanti v. State, 2-123(99).

108+873.

41' State v. Lentz, 45-177, 47+720.
43 State v. Brown, 41-319, 43+-69; State

v. Prolow, 98-459, 108+873.
44 State v. Shippey, 10-223(178).
45 State v. Lautenschlager, 22-514.
46 State v. Hanley, 34-430, 26+397; State
v. Prolow, 98-459, 108+873.
47 State v. Prolow, 98-459, 108+873.
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does not attempt to deﬁne the length of time within which the determination to murder or commit the unlawful act resulting in death must be formed. To
infer the existence of premeditation does not require the lapse of any precise
or deﬁnite period of time.“
4229. Evidence of premeditation—A premeditated design may be inferred
from a previous arming with a deadly weapon “' or from an expression of the
accused that “dead men tell no tales.” -"° Where it appears that the accused
intentionally committed the murder as a matter of revenge, the premeditated
design sutﬁciently appears.“1
4230. By conspirators—-A person may be guilty of a murder actually per
petrated by another, if he combines with such other party to commit a felony.
engages in its commission, and death ensues in the execution of the felonious
act. If two or more persons, having confederated to attack and rob another.
actually engage in the felony, and in the prosecution of the common object
the person assailed is killed, all are alike guilty of the homicide."2
4231. Killing oﬂ-icer making arrest—An attempt to make an arrest by an
otlicer authorized to make it is of itself no provocation in law, since every
person is bound to submit to the ordinary course of justice, and the oiﬁcer’s
warrant is a protection to him for all acts reasonably required for its execution.
llence the intentional killing of an oﬁicer acting in the proper discharge of
his duty must ordinarily constitute the offence of murder in the ﬁrst degree.
So the malicious and premeditated killing of an oﬂicer acting under void
process, or without process, is murder, notwithstanding circumstances of provo
cation or conﬂict which might otherwise reduce the offence to manslaughter.”
4232. Killing an alien enemy—To kill an alien enemy, one of a tribe of
Indians, after he has laid down his arms and is in prison, is murder.“
4233. Murder in the second degree under G. S. 1866—Burden of proof
To warrant a conviction for murder in the second degree under G. S. 1866

(third degree under Penal Code) the state need not prove aﬁirmatively that
the killing was without any design to effect death, or that no circumstances of
justification or extenuation existed.53

4234. Murder in third degree under G. S. 1894 § 6440—What consti
tutes—l\Iore than one person need not have been put in jeopardy by the reckless
act, but it is necessary that the act should have been committed without special
design on the particular person or persons with whose murder the accused is
charged.‘'’0
4235. Indictment for murder in ﬁrst degree—-An indictment substantially
in the form prescribed by statute is suﬂicient.“ The indictment may charge
the killing to have been done “with the premeditated design to eifect the
death” instead of “with malice aforethought.” ‘8 An indictment which charges
the killing of a person on a day speciﬁed imports that he died on that day.59
An indictment charging a stabbing in this state, followed by death in another

state, has been held suﬂicient.“°
not be stated p1'ccisel_\,'.‘“

The means employed to effect the death need

45 State v. Brown. 41-319, -EH69; State

v. Prolow, 98-459. 109+873.

State, 3-427(313); State v. Dumpbey, 4

438(340); State v. Ryan. 13-370(343);

49 State v. Hoyt, 13-132(125).
-"° State v. Slaley. 14-l05(‘/'5, 92).

State v. Lessing, 16-75(64) ; State v. Lau
tenschlagcr, 22-514; State v. Johnson, 37

51 State v. Gut, 13-3-t1(315).
52 State v. Barrett, 40-77, 4l+463.
53 State v. Sp:1ulding_ 34-361, 25+793.

493, 35+373.
K-8 State v. Holong, 38-368, 37+587.
59 State v. Ryan, 13-370(343).

M State v. Gut. 13-341(315).

-'>~’> State v. Stokcly. 16-282(249).
*6 State v. Lowc. 66-296, 6S+1094.

Mi. s. H94 § 7239(2); Bilansky \-.

‘*0 State V. Gcsscrt, 21-369.

See State v.

Smith, 78--362, 81+17.
"1 State v. Lautenschlager, 22-514.
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4236. Indictment for murder in the second degree—The words “wilfully
killed” are not the equivalent of the words of the statute “with a design to
effect death.” ‘*2
4237. Indictment for murder in third degree—-An indictment under G. S.
1866 c. 94 § 2 has been held insulﬁcient for failure to state the acts constituting
the offence.‘33
4238. Provocation--Provocation, to reduce homicide from murder to man
slaughter, must be something the natural tendency of which would be to dis

turb and obscure the reason of men of average mind and disposition so as to
cause them to act rashly, without due deliberation or reﬂection, and from

passion rather than judgment. To determine the sutﬁciency of the provocation
the instrument or weapon with which the homicide was committed must be
considered, for if it was effected with a deadly weapon the provocation must
be great, indeed, to lower the grade of the crime from murder. In case of
sudden combat the character of the weapon is not ‘to he considered unless to
determine whether the party entered into the combat with a premeditated de
sign to kill. The existence of provocation is for the jury under proper in
structions from the court.“ A mere trespass on lands will not ordinarily con
stitute a provocation.“ The killing of a friend of the accused, but out of _
his presence, is not a provocation.“ Facts constituting provocation must be
proved by the accused if they do not appear from the evidence introduced by
the state. They cannot be assumed by the jury without evidence.M Mere
words do not constitute provocation.‘“‘ Because passion is more readily ex
cited in a drunken man than in a sober one the fact of drunkenness may be
taken into consideration in determining whether the accused acted under a

provocation, but not in determining whether the provocation was adequate.“
The designed killing of another without provocation and not in sudden combat
is none the less murder because done in a state of passion.70 When the un
disputed evidence shows that the homicide was committed with a dangerous
weapon with a design to effect death, or under circumstances from which such
a design must conclusively be inferred, and after a lapse of time suﬂicient for
passion to subside, the crime is murder, and not manslaughter.71

4239. Cooling time—Whether there was sulﬁcient cooling time after a prov
ocation is a question for the jury, unless the evidence is conclusive.72

4240. Reward for killing Indian—An offer of an award by oiﬁcers of the
state for the killing of an Indian does not render a homicide justifiable."
4241. Manslaughter in second degree under G. S. 1866 c. 94 § 13—Facts
held not to bring the case within the provisions of G. S. 1866 c. 94 § 13 pro
viding that unnecessary killing, in resisting an unlawful act, is manslaughter
in the second degree.H

.

4242. Manslaughter in third degree under G. S. 1878 c. 94 §§ 25, 31—
Facts held not to bring a case within the provisions of G. S. 1878 c. 94 §§ 25,
31, deﬁning manslaughter in the third and fourth degrees."
4243. Indictment for manslaughter in ﬁrst degree—An indictment has
been construed as one for manslaughter in the ﬁrst degree and not for murder
62 State v. Smith, 78-362, 81+17.
68 State v. McIntyre, 19-93(65).
‘*4 State v. Hoyt, 13-132(125); State v.
Smith, 56-78, 57+325; State v. Towers,

<18 See State v. Hanley, 34-430, 26+397;
State v. Smith, 56-78, 57+325.
69 State v. Gut, 13—341(315).
10 State v. Shippey, 10-223(178).

106-105, 118+361.
“State v. Shippey, 10—223(178); State

'11 State v. Towers, 106-105, 118+361.
7'~' State v. Hoyt, 13—132(125); State \'.

v. Smith, 56-78, 57+325; State V. O’Neil,
58-478, 591-1101.

W State v. Gut, 13-341(315).
67 State v. Hanley, 34-430, 26+397.

Towers, 106-105, 118+361.
73 State V. Gut, 13-341 (315).

1-1 State v. Hoyt, 13—132(125).
75 State v. Cantieny, 34-1, 24+458.
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in the second degree." An indictment under G. S. 1866 c. 94 § 11 (R. L. 1905
§ 4882), for administering drugs to procure a miscarriage, has been held in
sufficient for failure to allege that the administering was not advised by two
physicians to be necessary to preserve the life of the mother."
4244. Indictment for manslaughter in second degree—.\n indictment un
der G. S. 1894 § 6449, subd. 2 (R. L. 1905 § 4884, subd. 2), has been held
suﬁicient though it did not allege that the homicide was committed in the
heat of passion, or by the use of a deadly weapon, or by the use of means
either cruel or unusual.78 An indictment under G. S. 1894 § 6449, subd. 3
(R. L. 1905 § 4884, subd. 3), for failure to procure medical attendance, has

been held insufficient for failing to show that the death was caused by the
acts or omissions of the accused."
4245. Self-defence—The law concedes the right to kill in self-defence, but
only in extremity, and when no other practicable means to avoid the threatened
harm are apparent to the person resorting to the right. If it is practicable,
and is so apparent to him, to repel the attempt by other means than by killing
his assailant, he is bound to do so. Ordinarily, as an element of legal self
defence in cases of personal conflict, the party assailed must escape by retreat,
, unless prevented by some impediment or by the ﬁerceness of the assault.M
But a person is not always obliged to retreat. If he is not an assailant and is
where he has a right to be, he may make such resistance as the occasion reason
ably demands, even to the taking of the life of his assailant. If he has
reasonable grounds for believing, and in good faith believes, that an assailant
armed with a deadly weapon is intent on taking his life. or doing him great
bodily injury, he may stand his ground and resist the attack even to the
taking of the life of his assailant. He may resist in any 1nanner that, under
the circumstances, he at the moment honestly believes, and has reasonable

grounds to believe, is necessary to save his life or to protect him from great
bodily injury.M The idea that is embodied in the expression that “a man’s
house is his castle” is not that he has the right to defend and protect it by
other and more extreme means than he might lawfully use to defend and
protect his shop, his oﬂice. or his barn. The sense in which the house has
a peculiar immunity is that it is sacred for the protection of his person and
of his family. In this view it is said and settled that in such case the inmate
need not flee from his house in order to escape from being injured by tile
assailant, but he may meet him at the threshold and prevent him from

breaking in by any means rendered necessary by the exigency; and upon the
same ground and reason as one may defend himself from peril of life or great
bodily harm, by means fatal to the assailant if rendered necessary by the ex
igency of the assault. llcfence of one‘s self in one’s habitation is subject to the
same qualiﬁcations as to good faith in believing the danger imminent as is
required elsewhere. The accused must himself have been without fault. lie
must not have renewed a combat once interrupted or abandoned. One may
not defend an assault by a guest in his own house until he has given the
guest notice to leave.52

To justify a person in acting in self-defence it is not

enough that he believes himself in imminent danger of great bodily harm, he
must have reasonable grounds for his belief.83 The justiﬁcation of self-defence
vs State v. Smith, 78-362. 814-17.
7'! State v. McIntyre, 19-93(65).
78 State v. Matakovich, 59-514, 61+677.

79 State v. Lowe, 66 296. 6S+1094.
" State v. Shippey, 10-223(17S); State
v. Sorenson, 32-118. 194738; State v.

Rheams. 34-18, 2-H302; State v. O'Neil,
58-478, 59+110].
*1 State

v.

Gardner,

96-31-S,

104+97];

State v. Touri. 101-370, 112+422; Gallag
her v. State, 3-270(185).
81’ State v. Touri, 101-370, 112+422.

33 State v. Shippey, 10—2‘.Z3(178); State
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cannot be invoked by a party who intentionally provokes an assault with the
purpose of using a deadly weapon.“ In resisting an attempted arrest by a
peace olﬁcer, even though the arrest is unlawful, the killing of the officer is
not justifiable, when there is neither danger of great bodily harm, or other
felony being committed by the ofﬁcer, or a reasonable apprehension of such

danger in the mind of the person whose arrest is attempted."5

As bearing on

the reasonableness of a belief in imminent danger the quarrelsome and violent
character of the assailant may be proved by evidence of his reputation in that
regard but not by speciﬁc acts of violence.86 Whether the circumstances war

ranted the use of force in self-defence and the degree of force necessary are
ordinarily questions for the jury," but where the evidence is legally in
sufficient to show a justiﬁeation it is the duty of the court to so instruct the
juI.y_ss

4246. Evidence—Admissibi1ity-—Cases are cited below holding evidence
admissible 89 or inadmissible.no
4247. Evidence~—Sufﬁciency—Cases are cited below holding the evidence
sufficient to justify a conviction."1
4248. Punishment—Jury ﬁxing—Under a former statute, it was competent

for the jury, if they found a person guilty of murder in the ﬁrst degree, to
determine by their verdict that he should be punished by death.“2
HOPS——See note 93.
HORSE RACING—Sce note 94.
HOSPITAL REGISTER—See Evidence, 3357.
v. Spaulding, 34-361, 25+-793; State v.
Smith, 56-78, 571-325; State v. 0’Neil, 58
478, 59+1101; State v. Gardner, 96-318,

104-+971; State v. Touri, 101-370, 112+
422.

84 State v. Scott, 41-365, 43+62.
*5 State v. Cantieny, 34-1, 24+458; State

v. Spaulding, 34-361, 25+793.
86 State v. Dumphey, 4—438(340)‘; State
v. Bonk, 91-419, 98+334.
"7 Gallagher v. State, 3-270(185); State
v. O’Nei], 58-478, 59+1101; State v. Gal
lehugh, 89-212, 944723.
88 State v. Rheams, 34-18, 244-302; State

v. O’Neil, 58-478, 59+1101; State v. Cor
rivau, 93-38, 100+638.
'39 State v. Spaulding, 34-361, 25+793
(reason why defendant was armed) ; State

v. Barrett, 40-65, 41+459 (circumstances
of obtaining possession of pistol); State
v. Lucy, 41-60, 42+697 (fact that a blow

sounded like a blow struck with a piece of
iron); State v. Holden, 42-350, 44+123
(photograph of deceased—witness for de
fendant having testiﬁed that a photograph
of a brother of the deceased looked like a
man whom he had seen subsequent to the
murder); State v. Lentz, 45-177, 47+720

(condition in life and personal surround
ings of deceased showing an absence of
motive to commit suicide); State v. Rose,

of the murder tending to prove that he was
contemplating the murder—statement of
deceased a few hours before the murder,
not in the presence of the defendant, that
she had a business engagement with him
that evening); State v. Gallehugh, 89-212,
9-H723 (deceased a negro—statement of
defendant that he had just as lief kill a
black devil as not).
9° State v. Dumphey, 4-438(340) (threats
not communicated to defendant); State v.
Hoyt, 13—132(125) (subsequent assault on

wife of deceased); State v. Sorenson, 32
118, 19+738 (physical disability of defend
ant causing nervous sensibility, cowardice
and hasty apprehension of danger); State
v. Lentz, 45-177, 47+720 (opinion of mem

bers of deceased ’s family that he com
mitted suicide and that defendant was not
guilty).

"1 State v. Staley, 14-105(75); State v.
Johnson, 37-493, 35+373; State v. Lucy,
41-60, 42+697; State v. Holden, 42-350,

44+123; State v. Rose, 47-47, 49+404;
State v. Smith, 78-362, 81+17; State v.
Gallehugh, 89-212, 94-+723; State v. Nel

son, 91—143, 97+652; State v. Crawford,
96-95, 104+768, 822‘; State v. Prolow, 98

459, 10s+s73; State v. Quirk, 101-334,
112+-409.
92 State v. Lautenschlager, 22-514.

near scene of murder); State v. Hayward,
62-474, 651-63 (conversations of defendant

93 Sparrow v. Pond. 49-412, 418, 52+36.
94 Farrier v. State Agr. Soc., 36-478, 32+
554 (entry for race at agricultural fa:ir—
postponement of race—recovery of entry

four or ﬁve months before the commission

fee).

47-47, 49+404 (correspondence between
the hoof of defendant ’s pony and tracks

HOSPITALS
4249. State hospitals for the insane—The subject of eommitment to state
hospitals for the insane is considered elsewhere.mi

Cases are cited below in

volving various matters relating to the state hospitals.°“
4250. Hospital farm for inebriates--The act of 1907, establishing a state
hospital farm for inebriates, is constitutional.“
HOTELS—See Innkeepers.
HOUSEHOLD GOODS—See note 98.
HOUSE OF ILL FAME-—See Disorderly House.
9-" See § 4523.
'
96 St. Paul & C. Ry. v. Brown, 24-517
(trustees mere administrative oﬂicers of

pital under Laws 1895 c. 157—reconsidera
tion by board—--complete ]ocation—contract

state and may be sued—action against
trustees to determine title to lands—con

—a.cceptance) .
M Leavitt v. Morris, 105-170, 117+393.

sent of state to action—state auditor held

not a necessary party); State v. Bonrly,

66-240, 68+1075 (location of fourth hos

9'! Webb v. Downes, 93-457, 460, 101+
966.
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