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Gopher Theater, Minneapolis (c. 1938)

The Gopher, on Hennepin Avenue in downtown Minneapolis, was originally a Finkelstein
and Ruben theater but in this era was owned by independent exhibitor Benjamin Berger.
The Gopher was among a few large metropolitan independents that contended,
often unsuccessfully, for major first-run feature films.
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In the decade from 1938 to 1948 independent movie theater owners
nationwide clashed with the major motion picture studios over “unfair” trade
practices that profited them and their subsidiary theaters to, the independents
charged, their manifest detriment. As the struggle shifted to the states, Minnesota
took center stage in this battle between “little guy” theater owners and powerful
studio corporations. Importantly, the courtroom arguments and judicial decisions in
the disputes show clearly that the titanic legal and political issues over property
rights that had gone on in Congress, state legislatures, and the courts since the
founding of the republic, and remain unsettled, were mirrored in Minnesota’s courts.

The Independents vs. Hollywood

Commercial exhibition of motion pictures began simply with films first
purchased outright and then rented from exchanges.' But before long the business
became far more complicated. Better and longer films demanded larger theaters and
amenities. Weak competitors failed. Expenses mounted. Other hurdles arose. Early
on, for example, Paramount Studios began renting its films exclusively through a
wholly-owned distributor. By the late 1920’s production and distribution were
dominated by a “big eight” — Paramount, Warner Bros., Twentieth Century Fox,
RKO, Metro-Goldwyn-Mayer, United Artists, Columbia, and Universal. Five of these
major producer-distributors built and bought theaters in the nation’s largest cities. >
Additionally, by mutual agreement, they focused their theater acquisitions regionally
to reduce competition between themselves. In Minnesota, the result of this
regionalism was that all studio-theaters were owned by Paramount through its
wholly-owned subsidiary, The Minnesota Amusement Company.

Despite theater acquisitions by major producer-distributors, the majority of
movie houses continued to be owned by independent chains or by individuals
operating one or two houses. In Minnesota, the best known of the early independent

' Lucille M. Kane and John A. Dougherty, “Movie Debut: Films in the Twin Cities, 1894-
1908,” Minnesota History 54.8 (Winter, 1995), 342-358. See also David Q. Bowers,
Nickelodeon Theaters and Their Music (Vestal, N.Y.: Vestal Press, Ltd., 1986), passim.

2 Thomas Edison’s Motion Picture Patents Company, which claimed exclusive rights to
equipment and processes, demanded royalties from movie exhibitors; but with technology
changing rapidly patents were difficult to enforce and the MPPC disintegrated. Tino Balio,
“Struggles for Control: 1908-1930” and Jeanne Thomas Allen, “The Decay of the Motion
Picture Patents Company,” in Tino Balio, ed., The American Film Industry (Madison:
University of Wisconsin Press, 1976), 103-109; 119-134.
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chains was Finkelstein and Ruben, which owned as many as 140 Upper Midwest
theaters in the 1920’s, including the region’s largest ever movie house, The Minn-
esota, a 4,000 seat Minneapolis behemoth. In the early sound era the Minnesota and
other Finkelstein and Ruben theaters were purchased by Paramount’s subsidiary,
The Minnesota Amusement Company. By the late 1930’s, of 450 movie theaters in
the state, Minnesota Amusement owned 56 or 12%, including theaters in Rochester,
Mankato, St. Cloud, Winona, Moorhead, Virginia, Hibbing, Austin, Fairmont, and
St. Cloud. Those houses, however, accounted for 92% of the “first-run” theaters in
Minneapolis, St. Paul, and Duluth and captured nearly 80% of the state’s total film

audience.’

Park Theater, St. Louis Park (c. 1940)

The Park was designed by Minnesota theater architect Perry Croiser in Streamline
Moderne style. It opened in 1939 with 1200 seats and was among the first-ring
suburban theaters that were part of a theater building “boomlet” between 1936 and 1940.

% Fred H. Strom Affidavit, Vitagraph, Inc. vs. James F. Lynch, (August 4, 1941), Attorney
General Papers, Minnesota Historical Society, Saint Paul, 101F52F, Box 72 (hereafter
“MHS,)).
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Of Minnesota’s non-Paramount theaters, most were family owned but about
50 were owned by regional independent chains. Notable among them were
Benjamin Berger’s dozen theaters. * A second prominent independent chain was
Eddie Ruben’s Welworth Theaters which grew to approximately 40 houses in
Minnesota, Wisconsin, and South Dakota.” Although the Great Depression killed
many independent theaters,’ the Berger and Ruben chains grew and there was a
“boomlet” in theater remodeling and new construction between 1936 and 1940.
Credit had contracted at a time when many older theaters needed updating for sound
and color and to meet modern design and comfort sensibilities. Because of their
experience, economies of scale and collateral, chains secured credit far more easily

than individual theater owners.

All independent operators faced what they saw as unfair practices. Primary
among them was compulsory block booking which required that theaters lease films
in pre-determined units of from 15 to a producer’s entire annual output of as many as
50 pictures. The practice forced independent exhibitors, if they wanted better
pictures, to lease poor films that they weren’t obliged to show but had to purchase
unless their contract included partial cancellation privileges.” There were other
objectionable practices as well. “Full line forcing” compelled theaters to lease
newsreels and short subjects along with features. “Clearance” withheld films from
independent theaters until time passed (typically 8-10 weeks) after a film ended its
“first run” at a company-affiliated or large independent metropolitan theater.
Finally, the producers sometimes included much-anticipated films as part of a block
but later “busted” the block to tour that “blockbuster” film as a “road show” at high

4 Robert K. Krishef, Thank You, America: The Biography of Benjamin N. Berger,
(Minneapolis, MN: Dillon Press, 1982), 70-74, 102. Also see Benjamin N. Berger Papers,
MHS. Berger at one time owned as many as 19 theaters as well as the Minneapolis Lakers
and Minneapolis’ Sheik’s Café.

> Edmund Ruben was the son of Isadore Ruben of the Finkelstein and Ruben Chain.

6 Kathryn H. Fuller-Seeley, “Dish Night at the Movies: Exhibitor Promotions and Female
Audiences during the Great Depression,” in Jon Lewis and Eric Smoodin (eds.), Looking
Past the Screen: Case Studies in American Film History and Method, (Durham, N.C., Duke
University Press, 2007), 246-251.

7 In some respects exhibitors liked block booking because films were generally lower priced
than when sold individually. What exhibitors most wanted was the right to unlimited
cancellations for credit. Independent film producers, who released about 25% of all pictures
by the late 1930’s, also objected to block booking because in practice it meant scant theater
time for their films. See Hollywood Renegades Archive: The SIMPP Research Database, at
http:/ /www.-cobbles.com/simpp_archive.htm.
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admission prices until, as anti-trust attorney Thurman Arnold wrote, “. . . the cream
was all skimmed off.”

Although independent theater owners hoped for action,” FDR’s New Deal
demurred. Indeed, under the National Industrial Recovery Act, “unfair” practices
were tacitly encouraged in an effort to forestall deflation by keeping price com-
petition at bay. By the mid-1930’s, as a result, the independents were convinced that
they needed to act collectively.

Preview of Coming Attractions - North Dakota in the Limelight

The independent’s nationwide trade organization, which began in 1929, was
the Allied States Association of Motion Picture Exhibitors. Its leader, who Time
magazine called the “kingpin,” was William “Al” Steffes, owner of the Minneapolis
and St. Paul World Theaters. Steffes, heavyset with graying jet black hair, was 46
years old and had owned theaters for 22 years. According to Steffes, Allied States had
failed to negotiate with the producer-distributors and was pushing instead for state
legislation."" As a result of Allied States efforts, North Dakota passed a law divorcing
theater ownership from production and distribution.

Paramount promptly challenged the law’s constitutionality in federal court.”
The case was tried by a specially constituted three judge panel. The judges were

8 Thurman Arnold, The Bottlenecks of Business (New York: Reynal & Hitchcock, 1940),
168. Arnold’s prime example of road shows was Columbia Pictures exploitation of Lost
Horizon (1937). In Minnesota Benjamin Berger successfully sued Columbia when it
withdrew that picture from a block Berger had purchased. Robert K. Krishef, Thank You,
America: The Biography of Benjamin N. Berger, supra note 4, at 105.

® Mae D. Huettig, “Economic Control of the Motion Picture Industry,” in Gregory A. Waller
(ed.), Moviegoing in America: A Sourcebook in the History of Film Exhibition (Malden,
Mass.: Blackwell Publishers, 2002), 214-218.

% Thomas Schatz, Boom and Bust: American Cinema in the 1940’s, History of American
Cinema, (first paperback edition, Berkeley: University of California Press, 1999), 15.

" «Business: Al & Allied,” Time (June 7, 1937).

12 It was titled An Act to prohibit the operation of motion picture theaters which are owned,
controlled, managed, or operated, in whole or in part, by producers or distributors of motion
picture films, or in which such producers or distributors have an interest. Chapter 165, Laws
of North Dakota of 1937.

3 Paramount Pictures v. Langer, 23 F. Supp. 890 (N. D. 1938). William Langer was then
North Dakota governor. Later, as U.S. Senator, Langer continued to champion the cause of
independent exhibitors. See Agnes Geelan, The Dakota Maverick: The Political Life of
William Langer, also known as "Wild Bill" Langer (Fargo: Kaye's Printing Company, 1975).



Circuit Judge John B. Sanborn, a St. Paul College of Law graduate and appointee of
Herbert Hoover, Circuit Judge Seth Thomas, a graduate of the University of Iowa
law School, and District Judge George F. Sullivan, a graduate of the University of
Minnesota Law School. Thomas and Sullivan were recent FDR appointees."

In a classic defense of property rights, Paramount’s attorneys argued that
North Dakota’s law violated the 14th Amendment because it deprived Paramount of
property without due process. They also argued that the state could not show that its
law corrected any demonstrated evils. The state’s attorneys countered that North
Dakota’s independent exhibitors were entitled to preventive protection against unfair
competition from “affiliated theatres grown so large as to constitute a menace to the
general public welfare due to their superior buying and bargaining power, wealth

and organization.” *

Although the due process argument had doomed state regulation for years,
the Langer panel disposed of it easily by citing and quoting Nebbia v. New York
(1934). “The guarantee of due process,” the U.S. Supreme Court had said on the
cusp of liberalism, “demands only that the law shall not be unreasonable, arbitrary,
or capricious, and that the means selected shall have a real and substantial relation to
the object sought to be attained.”’® The panel added that North Dakota’s law bore a
reasonable relationship “to the . . . maintenance in North Dakota of a free and open
market for motion picture films.” Then, in a cogent statement of “judicial restraint”
as expounded by the Supreme Court when reviewing economic and social welfare
legislation, the panel noted that when a legislature acts within the scope of its power
“the Court is not required to determine what would be the “best, fairest, or wisest
solution. . . [thus] the wisdom of the policy . . . is not for the Court to pass on.”
Paramount v. Langer was appealed to the U. S. Supreme Court, but dismissed as
moot in 1939, when the Roosevelt Administration changed course to pursue anti-
monopoly cases vigorously."

% Federal Judicial Center, “History of the Federal Judiciary: Biographical Directory of
Federal Judges,” http://www.uscourts.gov/JudgesandJudgeships.aspx

15 Paramount Pictures v. Langer, supra note 13.

16 Nebbia v. New York, 291 U.S. 502 (1934).

17 Paramount Pictures v. Langer, supra note 13.

18 Paramount Pictures v. Langer, 23 F.Supp. 890 (N. D. 1938), dismissed as moot, 306 U.S.
619 (1939).

6



Consent Decree of 1940

In 1938, under avid, anti-monopolist Thurman Arnold, the Justice Depart-
ment’s Anti-Trust Division attacked both theater ownership and unfair trade
practices. ” The trial began in June, 1940. By then, however, with war production
gearing up, the New Deal backed off.”” Consequently, the trial was adjourned and
protracted negotiations led to a “consent decree,” between the five theater-owning
producer-distributors and the federal government. > Under the agreement, which
was to run for a three-year trial period, the companies were permitted to own and
operate their theaters without fear of prosecution. In exchange, block booking was
permitted only in blocks of no more than five films and blind selling and forced
newsreel, serial, re-issue, and western sales ended. “Clearance” and other disputes
were to be submitted to arbitration. *

To most independent exhibitors, however, “blocks of five,” without a
guaranteed option to cancel some films, was no victory. Indeed, many claimed
“blocks of five” forced them to buy four bad films for every good one. Two Motion

¥ Thurman Arnold expressed his pro-exhibitor views in The Bortlenecks of Business, supra
note 8, at 168-170.
? On the government’s wartime cooperation with big business, see John Morton Blum, V
Was for Victory: Politics and American Culture during World War II, (New York: Harcourt
Brace & Company, 1976), 131-146. Although the government changed course, Thurman
Arnold remained an anti-monopolist. As a result he was “kicked upstairs” in 1943 to be a
federal appeals judge where he was bored. He resigned after two years and resumed private
law practice in Washington, D. C. See his entertaining autobiography, Fair Fights and Foul:
A Dissenting Lawyer’s Life (New York, Harcourt, Brace & Co., 1965).
! The five producer-distributors were Paramount, MGM, Warner Bros., Twentieth Century
Fox, and RKO Pictures. However, the decree also provided that If, within two years the
Justice Department was unable to gain the agreement of United Artists, Universal, and
Columbia Pictures to the stipulations on block booking, then those terms were no longer
binding upon the original five parties. See The Consent Decree: Entered in the District
Court of the United States for the Southern District of New York, November 20, 1940. In the
Matter of The United States of America vs. Paramount Pictures, Inc. et. al. (New York:
Arbitration Association Edition for the Motion Picture Arbitration System), n.d. [1940].
? Although independent exhibitors complained about arbitration, the producer-distributors
welcomed it as a self-regulatory device to keep government and the exhibitors at bay. The
actual number of cases arbitrated was small. See ‘“Antitrust Scenario,” Business Week
(September 6, 1941), 32, 37.

7



Picture Daily headlines, “Independents Will Demand Cancellation,” and “92.4% of
Exhibitors Are Opposed to Blocks-of-Five,” said it all. »

The Minnesota Battleground

Although independent theater owners nationwide scowled at the Consent
Decree, discontent was especially strong in the Upper Midwest where the Langer
decision bolstered existing faith that sympathetic state legislatures could provide
greater assistance than Congress or the courts.” In Minnesota, the regional
independent exhibitor association, the Allied Theater Owners of the Upper Midwest,
was the most active of a score of organizations affiliated with the Allied States
association.

The Minnesota independents had eatrlier tried to obtain a theater divorcement
law similar to North Dakota’s. But where Farmer-Labor governor Elmer Benson
favored the measure, the new Republican governor, Harold Stassen, was non-
committal.”® As a result, the theater owners, in the wake of the consent decree,
directed their attack at “blocks of five” and their “right” to cancel undesirable films.
To gain support from churches, parent-teacher associations, and women’s clubs, the
independent exhibitors linked desirability to decency and held themselves out as
moral sentries.”® In reality, because Hollywood effectively self-censored content
through its production code beginning in 1934, for most exhibitors desirability
simply equated to good box office. Westerns and “fast action” films drew well in
small towns but flopped in the cities while the reverse was true of “historical” and
“sophisticated” pictures. Illustrative was the clash between Ben Ashe, owner of
Fergus Falls’ Lyric Theater and H.B. Johnson, Universal Pictures Minneapolis
branch manager, over Tower of London. To Ashe, the film was “the most horribly
brutal and revolting picture I have ever seen.” Johnson replied that Tower of
London was “an entertaining, truly historical document” and forced Ashe to lease it,

2 “Independents Will Demand Cancellation,” Motion Picture Daily (August 29, 1940), 1;
“92.4% of Exhibitors Are Opposed to Blocks of Five,” Motion Picture Daily (October 1,
1940), 1.

# «Pact Opponents Represent 98% of Nation’s Theaters,” Motion Picture Daily (November
16, 1940), 1.

» «Minn.’s New Gov. Stassen Fails to Commit Himself on Divorcement,” Variety (January
11, 1939), 6.

% See P.S. Harrison, “Give the Movie Exhibitor a Chance,” in Gregory A. Waller, ed.,
Moviegoing in America: A Sourcebook in the History of Film Exhibition, supra note 9, at
211-212.
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although Johnson never showed it, as a condition for booking Destry Rides Again, a
“big” western Ashe wanted. *

e

Ritz Theater, Minneapolis (c. 1953)

The Ritz, built in the 1920’s in Northeast Minneapolis, was typical of the independent
neighborhood or “nabe” theaters that struggled financially and were heavily
impacted by block booking and “clearance” practices.

When the 52nd Minnesota legislature convened in 1941, independent exhibitors
enlisted supportive lawmakers who introduced a bill, written by the Allied Theater
Owners of the Upper Midwest, that, astonishingly, required distributors to sell their
entire season’s output, about 50 features per major studio, in one block but allowed
theater owners to reject up to twenty percent of the pictures. Violators, moreover,
were subject to criminal penalties.” Although the proposed law contradicted theater

27 Fred H. Strom Affidavit, Vitagraph, Inc. vs. James F. Lynch et.al (August 4, 1941) Attorney
General Case Files, MHS, 101F52F Box 72. Tower of London was Universal’s telling of the
Richard III story of the princes in the tower.

% 1941 Laws, Chapter 460, at 836-839 (effective April 26, 1941). It is posted in Appendix A

below, at 25-27.
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owners’ objections to block booking, proponents claimed that cancellation privileges
trumped block booking evils.

To producer-distributors, on the other hand, the Minnesota legislation was a
dangerous foreshadowing of 48 separate and conflicting state laws and a death blow
to industry self-regulation.” Although Minneapolis attorney David Shearer,
representing Paramount Pictures, lobbied against the measure, legislators, lest they
be accused of favoring dirty movies and big business over small, piled on as co-
sponsors. As a result, the bill whizzed through both chambers (104 to 3 in the House
and 70 to 1in the Senate) and Governor Stassen signed it on April 24.° A blow, it
seemed, was struck for small business and morality.

Although the Consent Decree allowed producer-distributors to opt out of the
agreement where it clashed with state law, the Big Five, preferring the Consent
Decree, provoked a film shortage by claiming they could not serve conflicting legal
masters—the Federal government and the State of Minnesota. They chose, not
surprisingly, to honor the Consent Decree and refused to book new features with
Minnesota independents. In an era when theaters offered 130 or more films per year,
their decision left local independents with no new films from the five largest
distributors. As a result, exhibitors scrambled to fill their 1941-42 schedules with
pictures from Columbia and Universal, independent and “poverty row” producers,
and foreign and previously-shown movies not subject to the new Minnesota law. *'

Minnesota’s Block Booking Law Goes to Court

While exhibitors fretted, the national trade press began paying attention to
Minnesota goings on and particularly when the producer-distributors headed to
Ramsey County District Court in search of a temporary injunction to keep

? “Movie Dynamite?” Business Week (April 5, 1941), 30.

0 Journal of the House of Representatives, (February 20, 1941), 378; (March 7, 1941), 633;
(March 13, 1941), 714; Journal of the Senate (April 22, 1941) n.p.

' Also Joint Memorandum of Defendants James F. Lynch, Ed J. Goff and Thomas J.
Gibbons in Opposition to Separate Motions of Plaintiffs for Temporary Injunction.
Paramount Pictures v. James F. Lynch et. al. , State of Minnesota, Ramsey County District
Court, Second Judicial District, Case No 241096, Attorney General Case Files, MHS, 101F52F
Box 72, 27.

For the story of how this crisis affected one theater manager, John Wright, at Red Wing’s
Auditorium Theater, see Thomas L. Olson, Sheldon’s Gift: Music, Movies, and Melodrama
In the Desirable City (St. Cloud, MN: North Star Press of St. Cloud, 2009); 143-160.
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Minnesota’s law from being enforced.” The case was heard by Judge Hugo Otto
Hanft in August, 1941. Hanft was then aged 69 and had been on the bench 31 years.”
Paramount was represented by local attorneys David Shearer and Joseph Finley.

Defendants were James Francis Lynch, Ramsey County Attorney,” Ed J. Goff,
Hennepin County Attorney, and Ramsey County Sheriff Thomas J. Gibbons, the
principals who would, in the absence of an injunction, be called upon to enforce state

law in the two counties with the largest number of theaters. The briefs on both sides

totaled 203 pages and cited 190 state and federal cases. Twenty cases were cited by

Judge Hugo Hanft (c. 1928)

both sides. A joint memorandum by the defendants
ran to 49 pages and another on constitutionality,
contributed by Attorney General Joseph A. A.
Burnquist’s office, added another dozen. Oral argu-
ments consumed three lengthy sessions. Before
Judge Hanft delivered his decision, companion cases
were filed by other producer-distributors. **

In briefs and at trial Paramount argued the
Minnesota law’s unconstitutionality based upon due
process and equal protection, federal control of
interstate commerce, and the “liberty” to contract
eely—all longstanding arguments against business
regulation.” In contrast, although they also

3 «Assault on Minn. ‘Anti-Five’ Law Next Week,” Greater Amusements (June 27, 1941), 4.
* His biographical sketch in the 1943 Minnesota Legislative Manual, at 211, provided:

Hugo O. Hanft, born Dec. 16, 1871, St. Peter, Minn. Master’s degtee in law,
University of Minnesota, 1897. Spanish war veteran, Philippines. Assistant
Ramsey County Attorney 1900-1906. Judge of municipal court by election
1906-1914. District court judge by election since 1915. Senior judge since 1930.

34 James Francis Lynch was a well-known and respected member of the bar. The Saint Paul
native graduated from St. Paul Law (now William Mitchell College of Law) in 1916 at age 23.
During the 1930’s he became known as a featrless county prosecutor of gangsters and
corruption. A Democrat, he was elected Ramsey County Attorney in 1938.

% Paramount Pictures Inc. vs. James F. Lynch et. al, State of Minnesota, Ramsey County
District Court, Second Judicial District, Case File 241096, October 3, 1941. Attorney General
Case Files, MHS, Box 72, 101F52F (hereafter “Judge Hugo Hanft Decision, Paramount
Pictures v. Lyncl”). His ruling is posted in full in Appendix B below, at 27-56.

% The most controversial Supreme Court decision denying state regulation was Lochner v.
New York 198 U. S. 45 (1905). During the mid-1930’s the Supreme Court began to embrace
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addressed its constitutionality, Lynch and Goff argued that the only question before
the court was whether, without a temporary injunction, cancellation of up to 20% of
pictures irreparably damaged the producer-distributors—a notion they found absurd.
Minnesota, they said, accounted for just 3% of major producer business and can-
celled films could readily, since there were only 4 to 10 prints of any one film
circulating in Minnesota, be shown elsewhere. Where, they asked, was the damage?
Minnesota law, they argued, “did not seek to take away or deprive the distributors or
producers of their property. It merely regulates and this to a very limited degree—
the performance of their contracts in this state.” ¥’

On October 3, 1941, Judge Hanft denied Paramount’s request. “This court,”
Hanft wrote, “cannot vision such exceptional circumstance and great and immediate
danger of irreparable loss to plaintiff as would justify the exercise in equity of the
extraordinary power of restraining enforcement of the act at this time.” That was all
he needed to say. Yet Hanft also, in a twenty-six page memorandum, addressed the
merits of the issues raised by Paramount.”®

Echoing and citing the Langer decision, Judge Hanft concluded that Minn-
esota’s law was reasonable and judicial restraint was called for. ” Second, Paramount
argued that the Minnesota and U.S. Constitutions prohibit laws impairing the obli-
gations of contracts. Hanft agreed. He wrote, however, that producer-distributors
had discriminated against independents for years and that previous attempts to right
that wrong had “foundered on the rock of inviolability of the right to contract.” Had
Minnesota’s law been enacted a decade earlier, in all likelihood it would have been
found unconstitutional “as a temerarious interference with the rights of property and
contract and the law of supply and demand.” Fortunately, he wrote, progressive
change had occurred and it was recognized that only government could address
many problems. Citing Minnesota Supreme Court Justice Royal A. Stone’s opinion in

judicial restraint in economic and social welfare matters. See especially Nebbia v. New
York, 291 U.S. 502 (1934), and West Coast Hotel Co. v. Parrish, 300 U.S. 379 (1937).

%7 Joint Memorandum of Defendants James F. Lynch, Ed J. Goff and Thomas J. Gibbons in
Opposition to Separate Motions of Plaintiffs for Temporary Injunction in Paramount
Pictures v. Lynch, Ramsey County District Court, Second Judicial District, Case No. 241096,
n.d., Attorney General Case Files, MHS, 101F52F Box 72, 24.

% Judge Hugo Hanft Decision, Paramount Pictures v. Lynch, supra note 5. See Appendix B.
¥ Ibid. In his ruling, Judge Hanft cited both Nebbia v. New York, 291 U.S. 502 (1934), and

Paramount v. Langer (1938).
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MckElhone vs. Geror (1940), Hanft concluded that the freedom to contract is not
absolute and pointed to the need to protect the weak against the strong. *

In the wake of Judge Hanft’s ruling, positions on both sides hardened.
Warner Bros. refused sales to Minnesota independents until all legal issues were
resolved. United Artists announced that it would close its Minneapolis branch and
service its accounts from other exchanges. Others threatened to relocate to Hudson,
Wisconsin.” On the exhibitor side, independent theaters became so desperate for
films that a few closed or reduced operations. As hostilities intensified, Minnesota
theater-goers, who were largely ignorant of the brouhaha, began to notice. By
October 1941, a number of big new pictures, including Dumbo, Sergeant York, and
Citizen Kane, which should have been showing on independent screens, were not
and the public, in letters and phone calls, wondered why. But, as Variety reported,
the public learned little because both sides decided to “keep quiet and hope for an

early settlement.” ¥

In November, at last, the distributors received a release from Consent Decree
terms in Minnesota so that they could resume sales. That release could have been
gotten months earlier but for the distributors’ desire to pressure independents in a
“fight to the finish.” s Although the big distributors now sold in Minnesota, the
crisis deepened when the distributors announced new terms and prices that
independents described as “brutal” and “exorbitant.” Where the major distributors,
with some MGM exceptions, previously sold to Minnesota independents at “flat”
rates, i.e., so many dollars for a film, most now declared that some pictures would be
priced at a percentage of gross receipts and set whopping price increases for all

“ McElhone v. Geror, 207 Minn. 580 (1940). Justice Stone also wrote that “The independent
merchant, small or large, is a legitimate object of legislative solicitude. It cannot be
otherwise in view of his contribution to the building of, and his present place in, our
economic structure.”
* «All May Stop Biz in Minn.,” Variety (October 15, 1941), 7.
* «Duluth Fans Now Getting Curious About Delay of Nat’l Advertized Pix,” Variety
(October 22, 1941), 22.
¥ «“Movie Relief,” Business Week (November 29, 1941), 44; also see “Minn. Anti-Consent
Decree Mess May Force Distribs to Get Ruling from Judge Who Signed Law in N.Y.,”
Variety (October 15, 1941), 7.
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films. Paramount’s demand of two pictures at 50% of gross, four at 40%, two at 25%,
and 50-100% increases on flat rate films, was typical. *

Madelia Theater (c. 1940)

The Madelia opened in 1934 and had 397 seats. It was typical of hundreds of small
town independent movie houses. To succeed in business, many small theaters

included small rental income shops to one or both sides of the box office.

Although many small town theaters accepted the new terms, metropolitan and
suburban independents declared they would close before succumbing.” Worse, the
stiff new terms capped a year characterized by a nationwide slump in movie going,
most likely due, as Time reported, to a “paucity of good pictures.” * In early
December Northwest Allied appointed a twelve man committee to attend a “unity”
conference in Chicago where they would “lay the [Minnesota] situation before the

“«wB’s and PAR’s % and RKO’s Upped Rentals Stalemate Minn. Buying,” Variety

(December 3, 1941), 7; “Minn. Indies Feeling Kickback Of Anti-Decree Law; 20! Proffers

‘Unacceptable’ Deal Like Metro’s,” Variety (January 14, 1942), 18.

¥«WB’s and PAR’s % and RKO’s Upped Rentals Stalemate Minn. Buying,” Variet
PP ying, Y

(December 3, 1941), 7.

* «Slump,” Time (June 30, 1941), 65.
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industry.” ¥ There, the independent owners’ rage was expressed forcefully by
Benjamin “Bennie” Berger who charged that distributors were punishing
independents for sponsoring the 1941 state law. “We do not propose,” Berger said,
“to permit the distributors to establish the principle and precedent [of percentage
sales]. Once established, we know how it would be expanded and how every

company would come along with similar demands.” *

Among the independents,
however, there was grumbling and some, as Variety noted, “now declare the boys
should have ‘let well enough alone’ and given the decree a trial, the same as ex-
hibitors have done in other states.” Sensing crumbling unity, the major distributors
held to the belief that the boycotting theaters were “bluffing” and wouldn’t “cut their
noses to spite their faces.” ¥ And, as if to salt the independents’ wounds, Paramount
announced that its 1941 domestic net profit exceeded $8.5 million, its highest
earnings in many years.” Thus, as 1941 ended, some sales had resumed but the

constitutional issues were not resolved. Far from it.

Meanwhile, although neither the Ramsey or Hennepin County attorney had
acted to enforce the law prior to Judge Hanft’s ruling, both were prepared to do so
upon receiving a complaint. A test case arose when, by prior arrangement, Harold
St. Martin of the White Bear Theatre Corporation accused several producer/
distributors of willfully selling in blocks of five in violation of Minnesota law.”
Ramsey County Sheriff Thomas Gibbons then arrested local exchange heads Ben
Blotcky (Paramount), C. Jay Dressell (RKO), and Joseph Podoloff (20th Century
Fox). ** At the same time the producer/distributors, fearing legislation against them
in other states, filed civil suits asking that the Minnesota law be found
unconstitutional. *

¥ “Minn. Indies Will Take Beefs to Unity Confab,” Variety (December 3, 1941), 6.
* «Mpls. Indies Await Talk with Agnew Before Asking State Action Against Majors; WB’s %
Terms Stymie Deal,” Variety (January 21, 1942), 14.
“® WB’s and PAR’s % and RKO’s Upped Rentals Stalemate Minn. Buying,” Variety
(December 3, 1941), 7.
Napars 1941 Earnings Should Exceed $8,500,000 Sans $1,000,000 From Eng.,” Variety
(November 26, 1941), 5.
' State of Minnesota v. R.K.O. Pictures (October 20, 1941). Criminal Cases Nos. 16487
(R.K.O.), 16488 (20th Century Fox), and 16489 (Paramount Pictures). MHS, SAM 47,
Criminal, Roll 36.
32 «File Test Suit on Minn. Law,” Variety (October 22, 1941), 7.
> «“Movie Law Upheld,” Business Week (October 11, 1941), 17.
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The criminal and civil cases in Ramsey County
District Court were assigned to 48 year old Judge
Albin S. Pearson, a 1939 appointee of newly elected
Republican Governor Harold Stassen and a jurist of
corporate temperament.’ In an unusual procedure,
Judge Pearson consolidated the criminal and civil
cases for non-jury trial. Ramsey County Attorney
James Lynch and Assistant County Attorney William
Desmond prosecuted the criminal offense and
defended state law. The motion picture companies
were again represented by David Shearer and Joseph

W. Finley as well as corporate attorneys. The

Judge Albin Pearson (c. 1940)
- T R 3

companies also fattened their witness list. Ned
Depinet was RKO’s national sales manager; Neil
Agnew, who grew up in Grand Rapids, Minnesota, held a similar position with
Paramount; and Col. Jason S. Joy, the son of a Methodist minister, had headed the
Association of Motion Picture Producers and Distributors of America’s self-
regulation production code office before becoming a senior 20th Century Fox
executive.”

At the trials, the producers’ witnesses illuminated the workings of the
movie business and argued the reasonableness of their practices. Ned Depinet was
homey and persuasive in making the case that RKO employed only evenhanded
practices to bring the public the best pictures possible. ** Before the consent decree
and the Minnesota law, Depinet said, the company negotiated as to how many films,
typically far fewer than all of its pictures, would be licensed and the fees to be
charged. There were no set prices. It was a matter of equal parties, distributor and

* Pearson grew up in Hudson, Wisconsin and graduated from the University of Minnesota
Law School in 1916. He was elected to the Minnesota legislature in 1923 and 1925 and as an
attorney specialized in estate law. He was appointed a probate judge in 1930 by Republican
governor Theodore Christianson. The next Republican governor, Harold Stassen, elevated
him to the Second Judicial District bench on October 4, 1939.

* Joy’s background, including his degree from Connecticut’s Wesleyan College, stood him
in good stead as a moral spokesperson for the industry. Joy, who entered the U.S. Army a
private and left a Colonel at the end of World War I, continued to use the honorific “Colonel”
title.

% «Exhibs Testifying against Majors at Minn. Anti-Decree Law Hearings,” Variety (January
14, 1942), 20.
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exhibitor, negotiating fair and legal contracts. What’s more, there were plenty of
pictures to choose from.”’

The producer-distributors also cast independents as uninformed and naive,
unaware that film production cost between $75,000 (low budget westerns) to over $2
million (Gunga Din).”® In his testimony, Jason Joy added that the rights to
successful stage plays such as Lady in the Dark cost as much as $285,000 while
popular novels such as Ernest Hemingway’s For Whom the Bell Tolls fetched not
only lofty prices but carried fat royalties as well. Because of such high overheads and
risk, there were inevitable box office disappointments. As a result, it was necessary
that theaters present a wide variety of pictures so that successful movies offset
financial flops. 5 Adding to the producers’ problems, Ned Depinet testified that
independent theaters booked the best and most expensive films, such as his
company’s Mary Queen of Scots and Abe Lincoln of Illinors, significantly less than
run-of-the-mill comedies. On one hand independents complained about a shortage
of high quality films but also took advantage of cancelation clauses to scrap
important pictures. If the Minnesota law aimed to improve movie quality, Depinet
concluded that it actually encouraged the opposite result.

Attorneys Lynch and Desmond engaged the witnesses in tough and spirited
cross-examination. The constitutional questions, a rehash relying heavily on the
briefs and memoranda laid before Judge Hanft, were argued vigorously on both
sides.” Throughout, the distributors’ witnesses came across as levelheaded and
persuasive while the independent’s witnesses seemed to have lost heart for
Minnesota’s law.

*” Ned E. Depinet Testimony, January 7, 1942, (transcript), Paramount Pictures Inc. v.
James F. Lynch, et al., State of Minnesota, Ramsey County, District Court, Second Judicial
District, Attorney General Files, MHS, Box 72.

** Ibid,

* Jason S. Joy Testimony, December 16, 1941, (transcript), Paramount Pictures Inc. v. James
F. Lynch, supra note 57.

% Ned E. Depinet Testimony, January 7, 1942 (transcript), Paramount Pictures Inc. v.
Lynch, supra note 57. In regard to cancellations, the distributors pointed out that the law
didn’t allow for individual sales of cancelled films since they were less than a season’s entire
output.

% David Shearer and Joseph W. Finley, “Reply Memorandum on Behalf of Defendants in the
Criminal Cases and the Plaintiffs in the Civil Cases,” State of Minnesota v. Twentieth
Century Fox et al., and Paramount Pictures, Inc. v. Lynch, supra note 57.
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On April 14, 1942, Judge Pearson’s ruled the Minnesota law unconstitutional
and acquitted the company executives of criminal charges. Judge Pearson demon-
strated that he held a far different judicial philosophy than Judge Hanft. Where
Judge Hanft applauded the judicial interpretations brought about by the New Deal,
Judge Pearson did not. ” Given the lengthy pleadings, memoranda, and Judge
Hanft’s ruling, which Judge Pearson neither acknowledged nor cited, it wasn’t
surprising that his decision spanned twenty-three pages and detailed eighteen legal
findings. Key among them were his conclusions that contracts were inviolable
agreements between two equal parties, that corporations were legal persons entitled
to 14th Amendment protection, and that Minnesota’s law deprived the producer-
distributors of property rights. He found also that the law was harsh, arbitrary and
without bearing on the public health, safety, or morals; that it was special or class
legislation repugnant to the Minnesota constitution, that it violated copyright laws,
and that it attempted to regulate interstate commerce in defiance of the U.S.
Constitution.” When the counties' attorneys asked for a new civil trial Judge Pearson
denied their motion and issued a writ of permanent injunction.

62 «Anti-Consent Law Kayoed in Minn.,” Variety (April 15, 1942), 18; “Appeal From Booking
Law Decision Seen,” Minneapolis Star Journal (April 15, 1942), 28.

6 Judge Albin Pearson, “Findings of Fact and Conclusions of Law,” Vitagraph, Inc. v. James
F. Lynch, File 241098, State of Minnesota, County of Ramsey, District Court, Second Judicial
District, (April 14, 1942); Minnesota Constitution Article IV, Sec. 33. The Minnesota
constitution read “The legislature shall pass no law . . . granting to any corporation,
association or individual any special or exclusive privilege, immunity, or franchise whatever.
Provided, however, that shall not be construed to prevent the passage of general laws on any
of the subjects enumerated.” Expanded but nearly identical language is today found in the
Minnesota Constitution Article XII, Sec. 1.

Pearson’s ruling is posted in full in Appendix C below, at 57-84.
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Paramount, St. Paul (c. 1965)

The Spanish Baroque Paramount on 7th Street was originally Finkelstein and
Ruben’s Capitol Theater. In opened in 1920 with 3000 seats and was
typical of the expansive, ornate movie houses purchased or built by
Paramount and its predecessor, Publix, between 1927 and 1932.

Aftermath: United States v. Paramount

Judge Pearson’s decision did not mean, however, that it was “blocks of five”
after all.* The 1940 consent decree provided that if the Justice Department could
not come to terms with Columbia, United Artists, and Universal by June 1, 1942 that

 The court’s Judgment, posted in Appendix C below, at 83-84, was not appealed; the state,
counties, and independent exhibitors had had enough.
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“blocks of five” would expire for all.” When negotiations failed, “blocks of five”
ended and the distributors were freed to sell as they chose.

When the Consent Decree expired entirely in November 1943 the govern-
ment’s wartime aversion to trust busting was unchanged.” But when the producer-
distributors and the Justice Department, prodded by independent exhibitors and the
Society of Independent Motion Picture Producers (SIMPP), failed to reach
agreement, President Truman’s new Attorney General, Tom Clark, restarted the
government’s anti-trust campaign. In that case (1946) the court rejected theater
ownership divestiture but banned block booking. Most importantly, and contro-
versially, the court mandated theater-by-theater and film-by-film sales and auction
film bidding in competitive markets.

At the same time independent exhibitors also filed several suits against the
major producers with mixed results and numerous appeals. Those cases were
consolidated and a unanimous Supreme Court decision in United States v.
Paramount Pictures Inc. was issued in May, 1948. The lengthy opinion, written by
Minnesota-born Associate Justice William O. Douglas, compelled the divesture of
the major studio-distributors from their theaters. Although some producers resisted
the decision, Paramount, which owned Minnesota’s major studio theaters,
capitulated on December 31, 1949 when Paramount Pictures Incorporated was
replaced by Paramount Pictures Corporation and United Paramount Theaters—a
chain of over 1,000 theaters.*®

Minnesota and the End of the Studio System

Although Minnesota independents welcomed the death of “blocks of five”,
there was scant else to cheer. Already in 1942 the distributors had gotten percentage
bookings. What is more, the industry was ending the “studio system.” Film stars,

% «Film Decree a Fliv So Far,” Variety (November 26, 1941), 5.
% See John Morton Blum, V Was For Victory: Politics and American Culture during World
War II (San Diego, Harcourt Brace & Co., 1976), 131-140.
 The case was a second phase of United States v. Paramount, and was called “The New
York Equity Suit.” For a comprehensive discussion and documentation, see Hollywood
Renegades Archive: The SIMPP Research Database, at http://www.cobbles.com/-
simpp_archive/1film_antitrust.htm.
% United States v. Paramount Pictures Inc. 334 U.S. 131 (1948); discussed in ‘Thomas Schatz,
Boom and Bust: American Cinema in the 1940’s, History of American Cinema 6 (first

paperback edition, Berkeley: University of California Press, 1999), 326-328.
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for artistic and tax reasons, demanded release from contracts committing them to a
single studio and to films they didn’t want to make.” At the same time, the major
studios reconsidered their commitments to 50 releases per year and to hundreds of
regular employees. As output and employees were reduced, they released fewer films
which they offered at higher prices.”

Neither the death of block booking nor the 1948 Paramount decision
benefited Minnesota’s independent exhibitors. Instead, the greatest benefit fell to
the growing number of independent producers for whom the breakup of the
producer-owned theaters meant improved access to the nation’s best movie houses.
For most of Minnesota’s independent theater owners, films purchased individually
on percentage of gross were more expensive than flat rate movies bought in blocks.
In competitive markets independents now found themselves forced to bid against
rivals for desirable films. As a result, costs increased, sometimes dramatically. And
“clearance,” the time between the first and subsequent “runs” of a feature, remained
an issue. A 1947 plan by Benjamin Berger, who was recognized in the trade as the
most aggressive regional leader, to form a buyer’s combine came to nothing.” At the
same time, small town independents griped because diminished output created a
shortage of the “B” grade features their audiences welcomed. Indeed, the shortage of
such features helped drive their audiences to television. As Benjamin Berger
remarked in 1962, much of television was a “B” movie.”

Minnesota’s theaters also faced a raft of new problems. Although movie
attendance set new records in 1947, just a year later audiences began declining in a
falloff that saw attendance drop by about 10% per year for the next dozen years.
Because good films continued to draw well, the decline may have begun in part by

® Olivia DeHavilland’s case was the most well-known. De Havilland v. Warner Bros.
Pictures, 67 Cal. App. 2d 225 (1944).
70 «20th Set to Cut ‘B’ Output,” Variety (August 12, 1942), 5.
™ «Paramount Attack Holds NCA Meet Spotlight,” Greater Amusements (March 26, 1948), 3;
“NCA Aims at Power through Buying Combines,” Greater Amusements (April 25, 1947), 8.
Berger’s aggressiveness was said to have been responsible for a North Central Association
membership decline.
” Benjamin Berger Testimony, Partial Transcript of Proceedings, II, John Wright and
Associates Inc., plaintift; v. Harold R. Ullrich et. al., Defendants. Civ. No. 3-59-169 United
States District Court for the District of Minnesota Third Division, 203 F. Supp. 744, 416-439
(1962).
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audience displeasure with film content.” But there were larger forces at work. The
postwar focus on rebuilding family lives and the onset of the baby boom, the
population shift to cities and especially suburbia,” and by 1950-51, television, were all
responsible. Nationally, exhibitor profits fell from $325 million in 1946 to just $111
million in 1950.”

As audiences were drawn to drive-in and postwar suburban theaters, some
single screen urban and neighborhood houses converted to art and foreign formats,
an option that small town theaters didn’t have. Closings accelerated as hostilities
between distributors and exhibitors continued. In 1955 Twentieth Century Fox
President Spyros Skouras addressed surly theater owners at the Allied States
Association national convention. Yet Benjamin Berger, who abhorred industry
practices, caustically admired Skouras. “You don’t see any other blood suckers
here,” Berger said. ° Four years later, John Wright, owner of Red Wing’s Chief and
New Prague’s Granada theaters said that competitive bidding was “unfair,
inequitable, and unreasonable.” “The film companies,” Wright added, “stand there
and sandbag each exhibitor for everything they can get. They break them both
financially.” ”’

Over the next decade television, shifting populations, and continuing
business strife shuttered hundreds of single screen movie houses. The advent of
multiplexes and home video entertainment did in more. Yet in Minnesota’s towns
and urban neighborhoods a surprising number of the old structures survive. Many
are abandoned, decrepit, and bear weathered “for sale” signs. Others, long since
converted to other commercial purposes, can be difficult to spot. Astonishingly, a
few of the old theaters survive as movie houses. In small towns, frequently on week-

7 Lary May, The Big Tomorrow: Hollywood and the Politics of the American Way (Chicago:
University of Chicago Press, 2000), 224.

™ In one Minnesota county, Goodhue, population was static for the twenty-five years from
1940-1965. Considering birth and death rates this can only be accounted for by outmigration
of people of prime movie-going age. See Lowry Nelson and George Donohue, Social Change
in Goodhue County, 1940-1965, Bulletin 482 (Minneapolis: University of Minnesota,
Agricultural Experiment Station, 1966), 7, 17-18.

™ Thomas Schatz, Boom and Bust: American Cinema in the 1940’s, History of American
Cinema, supranote 68, at 6.

7® Robert K. Krishef, Thank You America: The Biography of Benjamin N. Berger, supra note
4, at 65.

7 John Wright Deposition, October 19, 1959, John Wright & Associates, Plaintiff; vs. Harold

R. Ullrich, et. al, Defendants, supra note 72, at 26.
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ends only, they present new features with broad general audience appeal. In a few
instances, developers have re-created the illusion of the old single screens in new,
modest-sized multiplexes located at the center of small cities or urban neighbor-
hoods. Whatever the circumstance, these survivors and their imitators encourage
nearby eating and drinking establishments that keep night time alive. And, by
bringing people together for shared communication, even though one-way and often
of pure fluff, they encourage the survival of community. Jeff Frank, owner of the
sleek, single screen art deco Drexel in Bexley, Ohio, has said that these single screen
theaters are places where “for a short time, you take people someplace they’ve never

been before.” ™

Author

Thomas L. Olson died on September 29, 2020, at age 78. He was born and grew
up in Red Wing, Minnesota. He earned a bachelor’s degree from Wisconsin State
University at River Falls and a Ph.D. in American History from the University of
Minnesota. He taught at Mankato State University and the University of Minnesota
and then enjoyed a career in university administration and in philanthropic
development for educational, arts, and health care organizations.

His book, Sheldon’s Gift: Music, Movies and Melodrama in the Desirable City
(North Star Press of St. Cloud, 2009, 260pp.) recounts the stormy history of show
business in Red Wing, especially its iconic Sheldon Theater. More than local history,
the book addresses the unique predicaments of entertainment enterprises, highbrow
and low, in small cities. The book also has a good deal of courtroom drama in
relating the story of movie-related lawsuits in the 1930’s and again in the 1950’s that
challenged municipal theater ownership. The book is available from the publisher
and Amazon.com.
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APPENDIX A
1941 Laws, Chapter 460.

An act relating to the distribution of motion picture films, providing terms and
conditions of licensing the same, and providing penalties for violation of this act.

WHEREAS, the motion picture industry is made up of three branches, namely,
production, distribution and exhibition; and

WHEREAS, the production and distribution branches are dominated and
controlled by eight major companies with great economic power and exhibition is
accomplished through two classes of theatre owners, namely, those wholly owned or
affiliated with the producer-distributors and the independent exhibitors; and

WHEREAS, the major producer-distributors license, lease and distribute
substantially all of the feature motion pictures exhibited in the state of Minnesota
and the other states of the Union; and the needs of the independent exhibitor
requires that he license or lease feature motion pictures from substantially all the
major producer-distributors; and

WHEREAS, by reason of arbitrary terms and conditions imposed by the
producer-distributors, the independent exhibitor has been:

(a) compelled as a condition precedent to licensing feature motion pictures, to
also license short subjects, newsreels, trailers, serials, re-issues, foreign and western
pictures far in excess of his needs or requirements;

(b) unable to cancel feature motion pictures injurious and damaging to his business,
and therefore compelled to play pictures offensive, on moral, religious or racial
grounds, and undesirable and harmful to the public; and

WHEREAS, the long-established trade practice of licensing feature motion
pictures for a full season (one year) is essential to the best interests of the producer-
distributors, exhibitors, and the public; but the above conditions imposed by the
producer-distributors have subjected the independent exhibitors to unfair dis-
advantages, preventing him from responding to the community and local public
influence and preferences with respect to selection of desirable feature motion
picture films and are inimicable to public welfare and against public policy; now,
therefore,

Be it enacted by the Legislature of the State of Minnesota:

Section 1. Definitions.—For the purpose of this act, unless the context otherwise
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provides:

(a) the term "person" includes an individual, partner-ship, association, joint stock
company, trust or corporation;

(b) the term '"distributor" includes any person who engages or contracts to
engage in the distribution of motion picture films and is a resident of or legally
authorized to do business in this state;

(c) the term "exhibitor" includes any person who engages or contracts to engage
in the exhibition of motion picture films and is a resident of or legally authorized to
do business in this state;

(d) the term '"license" includes the offering, intending or making of a license
agreement, contract, or any type of agreement whereby a film, the distribution of
which is controlled by one of the parties is to be supplied to and exhibited in a
theatre owned, controlled or operated by the other party;

(e) the term '"feature motion picture film" means all motion pictures, whether
copyrighted or uncopyrighted, including positive and negative prints and copies or
reproductions of such prints, which films contain photoplays or other subjects and
are produced for public exhibition. The term shall not include films commonly
known as short subjects, newsreels, trailers, serials, re-issues, foreign and western
pictures, and road shows;

(f) the term "exhibition season" shall mean a period of twelve months as may be
selected by the producer-distributor, provided, however, that there shall be no lapse
of time between the termination of one season and the beginning of the next.

Sec. 2. Contents of licenses.—No distributor shall here-after license feature
motion picture films to an exhibitor to be exhibited, shown or performed in this state
unless the license provides:

(a) that all the feature motion picture films, which such distributor will license
during the exhibition season, or the unexpired portion thereof, shall be included.
The term "all the feature motion picture films" shall apply to each producer for
whom the distributor is acting.

(b) that the exhibitor shall have the right to cancel a minimum of 20 per cent of
the total number of feature motion pictures included in such license where the
exhibitor deems the same injurious and damaging to his business or offensive on
moral, religious or racial grounds. Such cancellation shall be made proportionately
among the several price brackets, if there be such price brackets in the license
agreement. Any number of cancellation to which an exhibitor is entitled, may be
made the lowest price bracket at the exhibitor's option.

The right to cancellation shall not be effective, unless the exhibitor exercises such
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right by giving notice thereof, to the distributor, by registered mail, within 15 days
after being notified of the availability of a feature motion picture.

In determining the number of feature motion pictures that may be cancelled,
fractions of one-half or more shall be counted as one and fractions of less than one-
half shall not be counted.

Sec. 3. May not contain certain restrictions.—No distributor shall license feature
motion picture films to an exhibitor to be exhibited, shown or performed in this
state, upon the condition that the exhibitor must also license short subjects,
newsreels, trailers, serials, re-issue, foreign and western motion picture films. .

Sec. 4. Licenses to be void.—Any provision of any license hereafter made and
entered into which is contrary to any provisions of this act, is hereby declared to be
against public policy and void.

Sec. 5. Penalties.—Every person violating any provisions of this act, or assisting in
such violation, shall, upon conviction thereof, be punished by a fine not exceeding
$1,000, or, in default of the payment of such fine, by imprisonment in the county jail
for not more than one year. In the case of a corporation, the violation of this act shall
be deemed to be also that of the individual directors, officers or agents of such
corporation who have assisted in such violation, or who have authorized, ordered or
done the acts or omissions constituting, in whole or in part, such violation, and upon
conviction thereof, any such directors, officers or agents shall be punished by fine or
imprisonment, as in this section provided.

Sec. 6. Provisions severable—If any provision of this act is declared
unconstitutional or the applicability thereof to any person or circumstance is held
invalid, the validity of the remainder of the act and the applicability of such provision
to other persons and circumstances shall not be affected thereby.

Sec. 7. Application of act.—The provisions of this act shall not apply to the
licensing of motion picture films to any school, college, university, church, or any
educational, fraternal, or religious organizations in this state.

Approved April 26, 1941.

APPENDIX B

Judge Hugo Hanft denied the film companies’ motion for an injunction barring
enforcement of the Minnesota law on October 3, 1941. His order was accompanied
by a 26 page memorandum explaining his reasoning. They follow.

27



STATE OF MIKNNESOTA DISTRICT COURT
COUNTY OF RAMSEY SZCOND JUDICIAL DISTRICT

- e m m e wm wm e e o = o e = -

Paramount Pictures Inc., a cor-

poration, Plaintirff,
vs 241096

Jemes F. Lynch, individually and

as County Attorney of the County

of Ramsey, State of ¥innesota, Ed

J. Goff, individually and as County

Attorney of the County of Hennepin,

State of Minnesota, and Thomas J.

Gibbons, individually and as Sherirs

of the éounty of Ramsey, State of

}Minnesotas, Defendants.

The above entitled matter ocame duly on to be heard in
chambers, August 8, 1941, David Shedrer, Esq., of Shearer,
Byard and Trogner, and Joseph W. Finley, Esq., of Bundlie,
Kelley and Finley, appcaring et the hearing herein as attorneys
(of oounsel for plaintiff announced at the hearing, Shearer,
Byard and Trogier and Bundlie, Kelley and Finley). Attorneys of
record in behalf of defendant Lynoh, individually and as County
Attorney of Ramsey County, Kinnesota, of Thomas J. Gibbons,
individually and as Sheriff of said Ramsey County, are Jeames F.
Lynch, Esq., and William F. Desmond, Esq., and on behalf of de-
fendant Ed J, Goff, individually end as County Attorney of Hen-
nepin County, Minnesota, are Ed 7. Goff, Esq., and Per M. Larson,
Esq.

~Sald matter came on to be heard upon motion of plaintiff
"for a temporary injunction to remain in force pending and until

the final determination of this action, restraining and enjoin-



ing the defendants, and each of them, individually and es county
officers, and all persons acting under, or claiming to act under,
their authority or direction or control, from enforcing or execut-
ing that certain Act enacted by the Fifty-second Session of the
Legislature of the State of Minnesota, and known as Chapter 460

of the Session Laws of 1941 of said State, egainst the plaintiff
and its directors, officers, and esgents, and from threatening to
enforsce, or representing that said defendants, or any of them,
will enforce, sald Act, and from publishing or declaring that said
Aot is valid, constitutional, or enforcible or will be enforced,"
all "upon the grounds that:-

"(1) Grave questions of the constitutionality of said
Act exists;

(2) Substantial and irreparable injury, for which it
has and will have no adequate remedy at law will

result to plaintiff from enforcement and exescution
of the sald Act;

(3) No injury will result to defendants by reason of
the granting of this motion.™

Upon the files herein, the extended oral arguments and the
extensive and outstanding briefs of counsel both for plaintiff and
defendants furnished the Court, respectively, at the hearing,
fugust 25th, and September 15th,1941, metioculously marshalling
and discussing a host of Federal and State decisions bearing
directly and, in quite a few instances, not so very direotly,
upon the views of the litigants, pro and con, primarily on the
constitutionality of the Act, but covering all points. raisea,

2
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: It is ORDERED
That the motion ror’a temporary injunction pending and until
final determination of this action be, and the same hereby is; in
all things denied., A stay of twenty days after service upon counsel
for plaintiff of this order is hereby granted, within which plaintiry
may take such steps as to plaintiff seem advisable.
Dated October 3% 1941,

This 15 one of six similar companion cases. The instant
action is a suit in equity in which "is sought a decree adjudging
the Act as unconstitutional and void, and in addition (each) plain-
tiff seeks a declaratory Judgment adjudging said Act to be uncon-
Stitutional and prays that the defendants be permanently enjoinsd
from enforcing any of the provisions thereof®. It is the position
of plaintiff that "the sole issue * * * pefore the Court on this
motion is whether temporary injunctions should issue to prevent
irreparable injury to plaintiffs which would inevitably be suffered
by = =N (plaintitr) prior to the time when the validity or invalid-
ity of the statute may be determined on the merits.® (p.3, P1ft's
initial bdbrief.)

While this decision is primarily based by the Court upon the
law controlling injunctions against public prosecuting and law en-
forcement officials, by far the greater portion of arguments and
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briefs was directed by counsel for Plaintiff in attempting to
establish unconstitutionaliﬁy.or the Act, and by counsel for
defendents in attempting to convince this Court the Act is valid
and constitutional, That argument more appropriately goes to
the merits of the controversy, depending upon facts as deduced
from the evidence produced on the trial on the me;its.

If the Act is ultimately held constitutional by the Supreme
Court, plaintiff's ¢laim to a permanent injunction against defend-
ants automatically falls, GCounsel for plaintiff correctly asserts,
as established by many decisions, among them Mathwig vs Olson, ;po
Minn, 262, if it appears from the verified pleadings pressnted to

the Court at the time the temporary injunction is asked for that there

is a bona fide controversy between the parties which may probadbly

result in the relief sought by plaintiffs, the trial court, in itg
discretion may grant the temporary ihjunction. But it by no means
follows that e#en in such ocase the-Coufg must grant the temporary

injunction prayed for against the specifio defondants herein.

While counsel for plaintiff correctly insist thaﬁ in this
Proceeding, it not being a trial on the merits, this Court may not
specifically declare the Act constitutional, upon the bare study of
the Act as i1t reads, yet they ask the Court to declare it unconsti-
tutional without hearing any testimony. That this Court can no
more do than the other, without a trial on the merits, The Court
has studied closely the arguments and cltation of ocases cited by
them as bearing on the constitutionality and contra of the Act
and in justice to counsel and clients will express its opinion on

that phase of the controversy. This Court cannot see eye to eye
4
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With counsel for plaintiff in their olaim that she summary of
facts as described in the complaint are admitted or stand sub-
stantially uncontroverted by the answers. Vital matter as to
alleged discriminatory dealings in the past by producers and
distributors claimed highly injurious, if not ruinous to inde-
pendent exhibitors, is decisively in dispute.

Counsel for plaintiff claims the Act is unconstitutional
for the reason that it violates, c¢ontravenes, and is repugnant to
§6 (no application unless a complaint has been filed charging a
criminal offense) and §7, Art. I of the Constitution of Minnesota
reéading, so far as here applicable: -

"No person shall be held to answer for a eriminasl
offence without due process of law," -

and that clause of §1 Art. XIV of the Constitution of the United
States which reads:- :

"No state shail make or enforce any law which shall
abridge the‘B;ivilegea.oxwig@unit;es,or c¢itizens of the
United States; nor shall any state deprive any person
or life, liverty or property without due process of law;
nor deny to any person within its jurisdiotion the equal
Protection of the laws.® e :

Also that the Aect violates §11, Art. I of the Constitution of the
State of Minnesota reading: -

"No * * ¥ jay impairing the obligation of contracts
shall ever be passed, "

and of §10, Art. I of the Constitution of the United States which

reads;: -

"Eo state shagll * * % pass any * * jaw impairing
the obligation of contractsm,

S5



(Admittedly the contract ceason in the moving picturs licensing
field starts Sept. 1st for the following year, and the Aot was
approved April 26th, 1941.) Also that the Act does not bear any
real or substantial relation to the public health, safety or

morals, or to any other phase of general welfare and imposes un-

reasonable and arbitrary restriction upon the lawful licensing
business of plaintiff and none upon distributors not residents

of, or logally suthorized to do business in, Minnesota, and is
§pac1a1 or class legislation prohibited by §33 of Art. IV of the
‘COnstitntion of Minnesota. (Non-residents not licensed to do
business in Minnesota have no legal standing in the courts if they
‘do business in the State without complying with the laws of the
State). Also that the Act attempts to deprive plaintiff of the
right guaranteed to it under {8, Art. I, of the Constitution of
the United States and the statutes enacted pursuent thereto seocur-
ing to plaintiff certain rights in its copyrighted motion pioture
films. Also that the Act is an interference with, and imposes an
undue burden upon, commerce between the several states in violation
of the third paragraph of §8 of Art. 1 of the Constitution of the

United States, which gives Congress the "power to regulate commerce
* * * among the several states.” And lastly that the Act attempts
to delegate to persons designated therein as exhibitors the powers
vested solely in the legislature of the State of Minnesota. (All
in Art. XVII of the complaint. The Court is unable to construe
the cited case of Williems vs Evans, 139 Minn, 32, as sustaining
Plaintiff on this last contention. That case expressly holds the

6
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legislature may delegata the power to do sometbing which it
might properly, but cannot advantagecusly do, that it may vest
in a commisgsion authority or discretion to be exercised in the

execution of the law and is authority for a finding that the
instant Act is a complete law.

"The true distinction * * * is between the
delegation-6f power to make the law, and confer-
ring authority or discretion as to {ts exsoution,
to be exercised under and in pursuance of the law.
The first cannot be done; to the latter no valid
objection can be made.™

The fact that the asuthority is given to a person rather than to
a board or commission cannot affect the lawfulness of the power.
State vse Molesters (2/10/30) 204 Minn, 438. The Williams case
also contains other statements of law sdverse to plaintiff on
some of its contentions:-

"The state legislature pocsesses all legislative
power not withheld or forbldden by the terms of the
State or Federal Constitution. (Incidentally Congress
has not passed & law §anerally regulating the moving
pilcture industry). * * * The power of a state legis-
lature to restriot liberty of contract is coincldent
with what is familiarly known as police power. The
police powers of the state * * are nothing more or
less than the powers of goveroment inherent in avery
sovereignty to the extent of its dominions, - the
power to prescribe regulations to promote {he health,
peaca, morals, education and good order of the people,
and to legislate so as to increase the industries of
the state, develop its resources, and add to its wealth
end prosperity. It may be said in a gensral way that
the police power extends to a1l great public needs. It
may be put forth in aid of whet is sanotioned by usage
or held by the preveiling morality or strong and pre=-
ponderant oplnion to be greatly and immediately neces-
sary to the public welfare.”

Under the plesdings plaintiff is a foreign corporation
authorized to dc business in the State of Minnesota and 18 a
7



Aistributor of copyrighted motion picture £ilms throughout the
United States of ﬁﬁsrica and elsewhere snd in the State of
Minnesota, which filme are licensed for exhibition within the
State of Minmesots (p.3 P1ffs. brief). Plaintiff (with ex-
coption of Unlted Artists) is also a producer of motion piciures
or controlled by, or affiliated with, producers of motion pic-
tures (p.8). Defendants Lynch and Coff are county attorneys,
respectively, of Ramsey and Hennepin County, kMinnesota, and de=-
fendent Gibbons 1s the sheriff of Ramssy County, é.ll three public
officials, whose duty it is to enforce obedience to the laws of
the State of Minnesote. designabing violatlion of certeln statutes
as criminal offenses; that not in their individual, but solely in
their official aapa-cities, dafendants have notified plaintiff that
they will perfomm their duty, if violation of thes terms of the det
by plaintiff comes to thelr abtantion.

Tha Aot is the first or its kind in the particular rield.
It preseribes with precision the terms under which producer-
distribputors may license motion piloture films to an exhibitor
in Ninnesota. There is no question in the mind of the Court but
that the Act was caused to be drafted by the independent exhib-
itors through their trade assoclastion, who, through counsel and
otherwise sponsored it before the Minnesote legislature, similarly
to the proocedure which resulted in the North Dakota statute, out g
of which arose the Langer case, infra, which upheld the validity
of that statute against the vital and controlling claim the Act was

8
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violative of the due process clause of the Fourteenth Amendment.
And that decision vas on the merits.

In the opinion of this Court the North Dakotm Act is far
more drastic than the Kinnesota Act. The Tormer strikes at the
alleged evile of owmership of producers and distributors in
theaters they would naturally faver as ageinst independent ex-
hibitors, and prohibits, after the expiration of twelve months
after passege of the Aot, sald ownership or interest iln such
theaters, "direct or indirect, legal or equitable, through stook
ownership or otherwise," and provides the drastic penalty upon
violation of the terms of the Act of a fine pot exceeding $10,000
or, in the alternative, of imprisomment not to oxceed one year, or
both. Incidentally, in the Consent Decree hereinafter referred to
§5, Art. XTI, appears the following:=

"For a period of three years following the entry

of this deorse, no consenting defendant shall enter

upon the general program of expanding its theater

holdings."

Concerning oontrolled theaters the Court sSays in the Langer case:=

"The operation of the theatres has been, and, if
pvermitted to continue, will be profitable to the
plaintiffs. Large sums of money have been invested
by them in these theatres. The buildings in which
the theatres are located are specially adapted for
use as theatres. If plaintiffs are prevented from
operating their theatres, they will suffer a sub-
stantial loss. Were it not for the Act complained

of, the coperation of these theatres in North Dakota
would be legal,®

The Ninnesota Act merely seeks (o regulate the terms of the li-
censing econtract betwcen producers, distributors aend exhibditors

9 . .
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in an endeavor to eradicate "the arbitrary terms and conditions
inposed by the proé;oar-distributora" epumerated in the "Whereas"®
cleuses., The Act did not originate from conditions peculiar to
lilnnosota but grew out of a pationwide controversy of long stead-
ing between independent motion picture exhibitors amd producer-
distributors, and more particulerly producer-distributors who
had entered the exhibition field through acquiripg theaters or
interests in theaters.
The briefs submitted by counsel agpregated 203 pages, citing
109 Federal and State decisions, 20 of them by both counsel for
plaintiff and dafanﬂaﬁts, with arguments pro and con on these 20
in particuler as to their epplicability to_tha instant case. An
éttompt on the part of the Court to enter into an annlyaie of all
of the 109 cases cited would unduly extend this mamorendum and
serve no ugeful purpose. From a reading of those arising out of
the attempt of various state legislatures to regulate tha moving
ploture industry 1t appears that some thirty years esgo many small
producers and distributors entered the field, True to fomm in
this nation, when competition became keen and ruthless, amalgama-
tion rapidly took place, until by 1938 thers were "elght of thess
nmajor producers in the United States"” soms of whonm inveded the
"oxhibition field., In 1930 it (Paramount's predecessor) had some
" 836 affiliated bha?tres in the .Unibeil States, It now has sbout
1300 Theatres, The total number of affiliated theatres in the
United States is at prosent epproximately 2500, out of a total of
about 16,000 theatres. TFive major producers have theatres or

interests in theatres. These theatres constitute meny, if not
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a majority of the best theatres ipn the larger cities of the
United States.®

Paramount Pictures vs Langer (July 14, 19538)23 Fed,Supp.B890.

In a position to dominate the industry by virtue of their
individual powerful organizetions and vast holdlpogs, it would tox
the credulity of this Court to the breaking point to assume that
these elght, of whom six are plaintiffs in these actions, would
not use it te their aggrandizement, but lay aside profit considera=-
tion and produce and distribute their wares solely in the interest
of the public and impartially as between independent exhibitors
and those owned or controlled by the producer-distributors. On
the cthér bend, the mainspring motivating the independent ex-
hibitor is alse the profit angle of the business, but he 18 a
pigny compered with the aforesaid eight pro&ucerg,

It is a matter of common knowledge, refleoted in numerous
court proceedings,that for years producers and dlstributors dis-
e¢riminated in many weys ageinst the independent exhibitor. Chief
cause of complaint was the method of block booking pursued, com-
pelling the exhibitor to take what the producer saw fit to offer
him,or fail to get the deslrable best paylng features, later
with soms ostensibloe concessio:foaneellablon offered in the con-
tract, of doubtful effeotiveness, and aslleged rank discrimination
in favor of theaters wholly owned or in some cases controlled by
producger or distributor as to feature plctures, first runs, end
cancellations, Efforts of state legislatures to relieve the sit-
uation of independent oxhivitors foundarzd on the rock of "in-

violability of the right to cgntract", "the constitutional right
: p



of the citizen to pursue his calling and exercise his own judg-
ment &8 to the manner of conducting it", Had the ingtant statute
been enacted a decade or two aéo, under decisions recognizing the
inviolability of the right to contract doctrine, it would very
likely, in the opinion of this Court, have been held to be uncon-
stitutional, as a temerarious interference with the rights of
property and contract and the law of supply and demand,

But the world moves - this country‘p;cgressively; Within
the last decade vast social and economie changes have taken place
with astonishing rapidity. Govermment found it necessary to take
a deecisive hand to meat new conditions. Mkodern problems had to be
mot by legislative, executive, and the judloiel departments of
governmant. Lews originmlly sustained under pelice power as to
safety and morals are now sustained upon tha ndditienal cround of
health and welfare of the people, and the term welfare-has in the
last two or three years been vestly expanded to meot existing
social and economis conditions, A remarkable éxample of how the
courts wlll edjust themselves to meet existing conditions is found
in the ocases of Adkins vs Children's Hospital of the District
Court of Columbia, (&4/9/23) 261 VU.S. 525; 43 S, Ot. Rop.394, and
West Comst Hotel Co. vs Parrish (3/29/37) 300 U.S. 379; 57 S.Ct.
Rep., 578, in the former of which a statute authorizing fixing of
2 minimum wage for women wes held arbitrery and vold and the
statute unconstitutional upon the ground that the right to contract
ia part of the liberty protected by the GConstitution and the stat-

ute in question 1z violative of that liberty. In the Parrish case
12
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the majority of the Supreme Court, speaking through Chief Justice
Hughes, declared, among other things, in the light of Ythe economic
conditions which have supervened and in the light of whioch the
reasonableness of the exercise of the protective powar of the
state must be considered, (it is} not only approprviate, but we
think imperative that in declding the present case the subject
should receiéa fresh consideration.™ * * * =The prinoiple which
must control our decision is not in doubt.” The decision overs
ruled the decision in the Adkins case,

In the opinion of this Court, the vital and controlling
questions in the instant case, so far as constitutionality of

the Act is-concurnoﬁ, ore whether or not the Aot 1s violative of

‘the gigp;;ﬁq.gqgﬁggggrgqmgg;t_qt_th liberty protected by the Con- -

stitution or of the due process clause of the Fourteenth Amend-

ment, or of bot@.

As far bﬂak.aa 1911, in Chicago, Burlington & Quincy R.R.
Co. vs MeGuire, 219 U,S. 549, the Supreme Court of the United
States put an end to tha flotitional concept of “1iberby'ox'con-

tract® when it declared:-

"But it was recognized * ¥* * that freedom of contract
is a qualified and not an absolute right. There is no
absolute freedom to do as one wills or to contract as
one ohooses. The guaranty of libverty does not withdraw
from legislative supervision that wide department of
activity whieh corsists of the meking of contraats, or
to deny to government the power of the govermment to
provide restrictive safeguards. Liberty implies the
gbsence of arbitrary restralnt, not Immunity from
reasonable regulations and prohibitions imposed in
the interests of the community, * * * The first ground
of attock is that the statute violates the 1l4th Amend-

ment by reason of the restraint it lays upon the libersy
of contract, * * *
13



"The principle involved * * * ig that where the
legislative action is arbitrary and has no reason-
able relation to a purpose which it is competent
for a government to effect, the legislature tran-
scends the limit . of i1ts power in interfering with
liberty of contract; but when there is a reasonable
relation to an object within govermmentsl authority,
the exercise of the legislative discretion is not
subject to judicial review. The scope of judicial
inquiry in deciding the guestion of ggwer is not to
be confused with the legislative considerations in
dealing with the matter of polisy. Whether the
enactment is wise or unwlee wEe%her 1% 1s based on

sound economlo theo whether 1b 15 tho DOst moans

to achleve Lhe desired resu ether, in shor
Iegf&IaHve EIBOﬂEIon EEE.-II iEﬂ preacr.LSQa Imfs

should be exercised in & particuLar menner are matLLers
for %a.ﬂ@n% of 2% §a§;s§a§m % the earnest
co oL ol serious OpLOiOD GOS8 DOG ce T

them within the rapnge of judioial cognlzance.

Maerch 15, 1934, the Supreme Court of the United States
hended down an epoch making decision in the case of Nebbis vg New
York, 291 U,S. 502; 54 S. Ct. Rep. 505, holding = statute establish-
ing a boafﬁ_with power to_fix minimum and maximum milk prices to be
charged by stores to consumers for consumption off the premises,
constitutional. The board fixed maximum end minimum at 9 cents a
quart. Nebbia sold twe quarts and a 5 cent loaf of bread for 18
cents and was convicted for violeting the board's order. At hils
trisl and appeals he asserted both statute and order contravened the
equal protection and the due process clause of the XIV imendment.
The conviction was sustained. The great importance of this de-
cision is obvious. The Court in this case meticulously dispnses
of every possible haarine the emendment might have on the statute
and gives a new meaning to the phrase "affected with a public
interest™ or rather concluded that this formule is without value

12
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in determining the power of a state to regulate a business. The
decision definitely removes the taboo against price fixing (Minn-
esota agreed} and establishgs the principle that the.private
character of a business does noﬁrprevent the State frém ragulatigg

> - Aoy S
prices therein. It is the forerunner of later decisions covering

‘statutes regulating business other than in price fixing.. The key

principles theréin are strongly applicable in the instant case. In
its exemination of recent cases cited to this Court, it found the
Nebbia case cited more often than any other case, in the Langer
case eleven times, covering nearly every phase of the constitutional
questions therein raised, and that was a case involving the North
Dekota Act, which attempted to regulate drastically one phase of the
controversy among moving picture producer-distributors and inde-
pendent exhibitors ﬁhich resulted in the passage of the instant Act.
Citing the Nebbia case and adopting the law therein enunclated
appears McElhone vs Geror (5/24/40), 207 Minn. 580. It would need dut

very little paraphrasing to make the language of Justice Stone square-
ly applicable to the instant controversy.

"Neither under the due progcess guaranty nor otherwise
is the right to freedom of contract absolute, As with
most other individual rights, it is qualified and limited
by similar rights of others and those of govermment. Indi-
vidual liberty must yield to the conflicting interest of
society, acting through sovereign government. Individual
will must give way to that of government when the latter

is expressed in declared policy, enforced by constitutional
means, 5 >

"This law purposes protection of retail trade against
defined and detrimental practices, * * * Long has it been
thought that a chief interest of govermment is freedom of
trade. So government has long protected it, not only from
the restraint of monopoly, but also the lesser hindrance

: 15



of contracts in restraint of trade. In such poliecy
is reflected centuries of experience, resulting in
the conclusion that in the interests of soclety com-
petition should be unrestrained.

"All laws of a democracy are but expressionsof a
policy drawn, corractly or otherwise, from human exX-
perlence, It is therefore to be expected that the
policy they express will change as new experience
teaches that old policy is misteken either in factual
basis or functioning.

"It is apparent that the legislature has dstsrmined
that unrestricted competition has resulted in damage
to the public interest. Hence the restriotions, imposed

because in the judgment of the lawmskers they would protect
public welfare,

"The measure is definitely designed to proiest The weak
against the strong. The strong have no unlimited con-
stitutional power su to use their strenmgth es to crush the
weak, Therefore, in tho field of trade, why is 1t pot oom-
petent for o law beering on all alike to bar an artificial
and wholly harmful practice tending to eliminate the weak
and leave the whole field to the strong? Ve ses therein

no vionlation of the constitutionel guaranties of due process,

The independent merchant, small or large, is a legitimate
object of legislative solicitude. It cannot be otherwise
in view of his contribution to the building of, and his
present place in, our economic struocture.

#If the legislature may protect the public from harmful
results of restraint of trade, we see nc reason to deny a
similar power to shileld from the demaging effects of un-
restrioted competition. That attempt is but another evi-
dence, either that experience is changing or that a con-
clusion drawn from experience 13 modiried to Tit new con-
ditions. Implicit therein is the legislative conclusion
that the absence of such resiralnts as are now imposed is,
of izsglf, resulting in undesirable and preventable re-
straint.

"So far as the requirement of due process is concerned,
and in the absence of other constitutiocnal restrioction, a
state is free to adopt whatever economic policy may reason-
ebly be deemed to promote public welfare, and to enforce
that policy by legisletion adapted to lts purpose.

16
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"Until recently it was thought, incorrectly, that
outside the field of businesses condncted under a
franchise and enterprises which, historically, were
considered subject to price reguletion the rixing
of prices was permissible only where the business
wes ‘affected with a public interest.' That dootrine,
which put price control in a different category from
other forms of state regulation, has been disapproved,

"The legislature is attempting to protect retailers
and the publie from unfair trade practices. It is not
for us to deny its conclusion of fact that sales bslow sost
are harmful and constitute a trade practice so unfair and
injurious as to require leglslative attention. The act
deglares and implements valid pollicy. We cannot say that
the 1mplemantatfon Years no relation to the purpose. So,
whatever its interference with plaintiff's freedom of con-
tract, the statute transgresses no constitutional guaranty,
unless in other respects it is arbitrary or unreasonable.
The police power, whienh is about all the power that sov-
ereign govermment has, aside from its powers of emlinent
domain and taxation, {s not 1imited to protection of pub-
lic health, morals, "and safety. It extends also to' 8co-
nomic needs'."

Paremount Pictures vs Langer (7/14/38]) is so closely analogous

to the instant case, so completely meets pedversely avery con-

tention of plaintiff here as to its contention that the instent

Act 1s violative of comstitutional contract rights and the due

process c¢lause of the Fourteenth Amendment that liberal quota-

tions therefrom are in order.

44

"The Aot, by its terms, reolates only to the operation
of motion picbure theatres within the confines of the

State. It doos not purport to relate, and could nob be
construed as ra:agzngi E§ §§e ﬂgsér%ﬁugian or zzcenaiég
of films. t seems clear to us that any remote effec
that the Aot might have upon the distribution of films
in interstate commerce or upon the rights of producers
or distributors under the Copyright Lew could not sus-
tain a conclusicn that the Legislature of North Dakota

had invaded a field exclupsively reserved to the Congress
of the United States.

"Wa see no merit in the contention that the Aot can
be justirfied ms a measure intended tc safeguard the public
17



health, safety or morals, because (1) there is no
basis for believing that the operation of affiliated
theatres in the State has, or will have, any reason-
able relation thereto, end (2) any indirect effact
which the presence of’ tnese 10 affiliated theatres
in the State might possibly be conceived to have on
the health, safety and morals of their patrons would
not wurrant excluding them from the State.

"So far as the equsl protection clause of the
Fourteenth Amendment, U.S.C.A. Const.Amend 14, 1is
concerned, it 1s readily apparent that there are
distinctions between the two sorts of exhibitors =-
affiliated and independent - which might well euat;gx

he

g different treatment, if the lLegislature had
power to enact ELHis Iag{sIaEion.

"The vital and controlling question in these cases,
as we see 1t, is whether the Act is violative of the
due process clause of the Fourteenth Amendment in that
it has no reasonesble relation toc the prevention of
monopoly, restraints of trade, unfair competition
unfeir trade practices, or thé maintenance in North
Dakota of a fTree and open market for motion picture
films, in which market all exhibitors may compete on a
substantially equal basis.

"The general rules which are to be applied in deter=-
mining whether a challenged state statute offends against
the due process clause of the Constitution of the United
States are more easily stated than applied.

"iThe guaranty of due process * * * demands only that
the law shall not be unreasonable, arbitrary or capricious,
and that the means selected shall ’have a real and sub-
stantial relation to the object scught to be attalned.?

"Upon proper occasion, and by eppropriate measures
the state may, regulate a "business in any of its aapenﬁs.

"1So far as the requiremont of duo process is concerned,
and in the absonce of other constitutional restriction, a
state is free to adopt whatever economic policy may reeson-
ably be deemed to promote public welfare, end to enforce
that policy by legislation adepted to its purpose. The
courts are without authority either to declare such polisy,
or, when it is declared by the legislature, to override it.
If the laws passed are seen to have a reasonable relation
%0 a proper legislative purpose, and are neither arditrary
nor discriminatory, the requirements of due process are

18
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satisfied, and judicial determination to that effect
renders a court functus officio. ‘'Whether the free
operation of the normal laws of competition is a wise
and wholesome rule for trade and commerce is an
economic question which this court need not consider -
or determine.' And it is equally clear that if the
legislative policy be 'd ocurb unrestrained and harmful
competition by measures which are not arbitrary or
disoriminatory it does not 1ie with the courts to
determine that the rule is unwise.. With the wisdom
of the policy edopted, with the adequacy or practi-
cability of the law enacted to forward it, the courts
are both incompetent and unauthorized to deal.'

"The legislature is primarily the Judge of the neces-
sity o e law, E] 083 € presum on 18 in favor
of iEs valiait an ou the court m regar as
unﬁise! it may not %e annu§§e; uniess Ba%ga;;x ;n e8XCess
0 egislative power.
"'The Constitution does not secure to any one libdert

to conduct his business 10 Such fashlon as %o Infiict

njury upon 8 pu Cc 8 arge, or upon any substantial
group of people, .

"There is no closed class of businesses affected with
8 public interest, and the function of the courts, in the
application of the Fourteenth Amendment is to determine
in each case whether circumstances juatiry the challenged
regulation as a rcasonable exertion of governmental author-
ity or condomn it.as arbitrary or disoriminatory.

TADNYy industry, for an adequate reason, may be subjected
to control for the public good. Certain kinds of businesses
may be prohibited, and the right to conduct a business may
be conditioned. :

"'When the action of a legislature is within the scope
of its power, fairly debatable questions as to its reason-
ableness, wisdom, and propriety are not for the deter-
mination of courts, but for the legislative body, on which
rests the duty and responsibility for decision.?

"If, in the public interest, a legislature deems it neces-
sary to mitigate the evils of competition between small
chains and large chains, or to discourage the activities
within the state by chains grown so large as to menace the

public welfare, it may adopt measures to accomplish those
ends. 3

19



71t i3 not a denial of due process to adjust legis-
lation to meet a local evil resulting from business
practices and superior economic power, even though the
advantages and power are largely due to the fact that
the person2 affected do business in other states.

"The use of property and the making of contracts
sre normally matters of private, and not of publlc
"concern. 'The general rule 1s that both shall be free
of governmental interference. But neither property
rights nor contract rights are absolute; for govern-
ment cannot exist if the citizen may at will use his
property to the detriment of his fellows, or exercise
his freedom of contraet to work them harm,'

"4 reading of the cases * * * makes it very apparent
that the difficulties which the courts have had in deal-
ing with state statutes of the character here involved
arise out of a desire to acecord tc the states the greatest
peasible latitude in the exercise of their police powser,
without, at the same time, nullifying rights guaranteed
by the due process and equal protection cleuses of the
Fourteenth Amendment.

"The two questions which we are called upon to answer
are:

l. Does the policy declared by the Aot bear a reason-
able relation to a proper public purpose, or is it palpably
in excess of legislative power?

2. Are the means provided for the enforcement of the
policy deeclared by the Aet srbitrary and unreasonsble?

"A producer having affiliated theatres has the powsr
to grant to its theatres the right to exhibit first run
all pictures produced by it. It hes the power to grant
to its theatres greater clearance than to their competitors,
Its bargalning power for the plctures of other producers
which heve affiliasted theatres is greater than that of e
competing indepondent exhibitor, because producers operat-
ing theastres must purchase plctures from each other, and
each of such producers owns many theatres. A producer
which owns theatres has the power to make it impossible
for the independent exhibitor to proocure films from it,
and difficult to proeurse them from other major producers
in case the producer-sxhibitor desires those films for
itself. There is evidence tending to show that producers
with affiliated theatres have exercised powers possessed
by them for their own advantage and to the detriment of
their independent comp&titgrs.

2
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"The Court is not required to determine what would
be the beat, fairest and wisest solution of the prob-
lems and cohtroversies which have come about through
the acquisition of theatres by those engaged in the
production and distribution of pictures. The wisdom
of the policy adopted by the State of North Dakota
deolaring that effiliated theatres shall not be operated
is not for the Courts to pass upon.

nk * ¥p findipg that the plaintiffs had a monopoly
in North Dakota or were threatening to obtaln omne, or
had been guilty of any serious abuses with respect to
competitors or to the public 1n North Dakota, would not
ba justified.

"It 1s our opinion that thﬂ existence of g
W. opportunity and the t tation to use that power,
3 ru a 8 su clent Ensia %nr :égia;ative action to

Dreyent the possibility of itg exercise. This must cer-
_mmwmu.mmmw
aat

"The fact that the Act here in question was passed
primarily in the interests of a ¢less would not render
it ipvalid. There can be no doubt of the right of a
state, wlthin constitutionsl limits, to protect and
foster any industry within its borders and to pass
reasonable legislation in the interests of its citizens
who are engaged in that industry, Morsover, in the
Nebbla Case the Supreme Court pointed out that ¥no
exercise of the private right ocan be imegined which will
not in some respect, however slight, affect the publie;
no exercice of the legislative prerogative to regulate
the conduct of the cltizen which will not to some extent
abridge his liberty or affect his property.’

"That we might be of the opinion that the Legislature
of Forth Daketa could have dealt adequately with the problem
Sought to be solved by this challenged legislation in soms
different or more modsrate way, would not Justify us in
striking down this Act as being harsh and unreasonable.
If the subject matter of the legislation was within ths
legislative suthority, tha policy declared and the means
of its enforcement were, within very broad limits, for the
Legislature to decide.

"Our conclusion is that the policy declared by the Act
in suit has & ressonable relation to & proper leglslative

purpose."”
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The Langer case did not involve the two conﬁentions of plain-
tiff that the Minnesota Act directly interferes with and unduly
burdens interstate commerce and deprives plaintiff of the benefit
of its copyright rights. Does it? Whatever the situation in times
gone by, in this day and age myriad variations in the methods and
inecidents of commercial intercourse, effected by rapidly changing
sobial and economic conditions, call for legislation by states in
the exercise of pbiic; power to regulate busineés to preveit abuses.
Tvery such state police statute necessarily will affect interstate
cbmmerce in some degree, but such a statute.does pot run counter
to the grant of Congressionel power merely becaﬁée it incidentally
or indirectly involves or burdens interstate commerce. Until
Congress acts, and it has neither fully nor at all doneso as to
regulating the movine picture industry, Xinnssote has 2 wide range
of power to do so although interstate commerce may be affected.

The Aet does not unduly burden interstate commserce.

Kelly vs State of Wash. (1937), 302 U.S.1; 58 S.Ct.Rep.87;
Townsend vs Yoemans (1937), 301 U.S.346; 59 S.Ct.Rep.528;
South Carolina State Highway Dept.vs Barnwell Bros. (1938},
: %03 U.S.177; 58 S.Ct.Rep.510;
Milk Control Board vs Eisenberg Farm. Products (1939),
308 U.S.346; 59 S.Ct.Rep.528;
Eichholz vs Public Service Commission of State of Missouri,
306 U.S.268; 59 S.Ct.Rep.532;
People vs Thompson (1941), 61 S.Ct.Rep.930.

Applications for rehearing were denied in the Eisenberg and

Eiohholz ceses, in which latter case interstate commerce was

directly affected.
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Under the broad copyright privileges given by Seec. 1, Title
17, U.S.C.A., The American Society of Composers, Authors, and Pub-
lishers, known as ASCAP, conceived the idea of entering into a
coﬁ£1nat10n by which‘they copld control ﬂfices«abeolutely, if not
in contravention of existing law. The legislature of Florida passed
a law which, if upheld, decidedly interfed with ASCAP's method of
operation in that respect. In sustaining the second law passed by
the leglslature, the Supreme Court of the United States in Watson
vs Buck (5/26/41), 61 S.Ct.Rep.962, said:

"We find nothing in the copyright laws which purports
to grant to copyright owners the privilege of combining
in violation of otherwise valid state or federal laws.
We have in fact determined to the contrary with relation
to other copyright privileges.”

The Court further said:-

"The ultimate determinative question, therefore. is
whether Florida has the power it exereised to outiaw
activities within the state of price fixing combinations
composed of copyright owners, * * * These questions were
for the legislature of Florida and it has decided them,
And, unless constitutionally valid federal legislation
has granted to individual copyright owners the right to
combine, the state's power validly to prohibit the pro-
scribed combinations cannot be held non-existant merely
because such individuals can preserve their property
righta better in combination than they can as individuals.
* ¥ ¥ It is enough for us to say in this case that the
phase of Florida's law prohibiting the activities of those
unlawful combinations described in Section 1 of the 1937
aot does not contravene the copyright laws of the federal
Constitution.”

That decision definitely puts an end to the fictiticnal concept of

absolute rights under copyright statutes as did the Maguire case to

the fictitional concept of "liberty of contract". There-is-nothing

before the Court that would justify a conclusion that the six plain-.
23
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tiffs in the instant cases have combined to use their copyrights to
fix prices or otherwise. But the fact remains that plaintiff through
its copyrights is in a position, and has the power to use its copy-
rights, to force independent exhibitors into discriminative and
onerous contracts. The language of Justice Stone in the LeFihong case
is persuasively applicable: -

"The measure is definitely designed to protect the week

against the strong. The strong have no unlimited constitu-
tional power so to use their strength as to ecrush the weak."

See also the Langer case.

The Act does not unduly restrict plaintiff's exercise of its
copyright privileges.

As before noted, numerous past efforts on the part of state
legislatures and national goveramental agencies to end the long strug-
gle between independent exhibitors and producer-distributors came to
naught on the rock of the fictitional concept of "liberty of con-
tract", The bitter controversy resulted in pfoceedings instituted
July 20, 1938, by the United States sgainst a large number of moving
picture producers and distributors, including pleintiff herein. At
the request of this Court it was furnished with the original com-
plaint in that proceeding and the amended and supplemental complaint
of November 14, 1940, the latter made to fit the contemplated con=
sent decree filed 11/20/40. 1In the original petition are recited
all the alleged booking evils of the moving picture industry. The
omended petition tones these down somewhat., At any rate, they are
_not ovidence. But consent decrees are compromises and a btacit ad-

mission of wrong-doing by the accused as td at least some of the
24
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charges advanced against such, The fact is that in that decree
Tive of the accused agreed to abstain from some of the practices
previously indulged in by producer-distributors in foreing con-
tracts upon independent exhibitors which the latter insisted wers
discriminatory and unjust to them, and which had long been the
subject of dispute. The decree calls for termination of the sales
practice known as "blind selling" and drastic modification of the
sccalled "block booking"™ methods of the defendant companies. It
8till permits block booking of not "more than five features in a
single group.™ It does contain this significant concession:-
"No distributor defendant shall require an ex-

hibitor to license short subjects, news reels

trailers or serials (hereinafter collectively

referred to as shorts) as a condition of licens-

ing features. No distributor defendant shell re-

quire an exhibitor to license reissues, westerns,

or foreigns as a condition of licensing other
features.n

The decree, of course, is binding only on the five who agreed to
it. The Kinnesota Act is intended, among other things, to give
fhe protection quoted to exhibitors as against al)l oroducar-
diatributora and distributors. This consent decree in the Federal
Distriot Court of the United States for the Southern District of
New York has no bearing upon Minnesota's power to pass the Aot

here under attack. Note 6, P.968, Watson vs Buck. Plaintiff

. seems disturbed that the Minnesota Act, differing in many matters

52

from the terms of ‘the consent decree, will subject them to con-
tempt proceedings in New York if it abides by the Act in i{ts Minn-
esota dealings. There is no merit in that contention, There
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exists the strong presumption that the ZAct is constitutional and
valld, and that stands unless and until it is declared uncon-
stitutional by the proper court. Section XXITII of the consent
decree specifically protects plaintiff on that sgore: -
"Whenever obligations or prohibitions are imposed

upon the defendants by the laws of any State or by

rules or regulations made pursuant thereto, with

which the defendants by law must comply, the Court,

upon application of defendants, or any of them, shall

ifrom time to time enter orders relieving dsrenéants
| from compliance with any requirements of this decree
{in confliot with such laws, rules or regulations, and

the right of defendants to make such applications and

to obtain such relief is exprossly granted,"

Johnson vs Ervin (5/6/39), 205 Minn. 84, does contain
Statements as to controlling law with which this Court is in abgzos
lute accord, to-wit:- "The right to follow any of the common ap-
plications is an inalienable right., * * * When the power is exerted
to regulate the conduct of a useful business or occupation, the
legislature is not the sole Judge of what is a reasonable and Juat
restraint upon the constitutional right of the citizen to pursue
his calling and exercise his own Judgment as to the manner of con-
ducting, but the heasurea to protect the public health and secure
the public safety and welfare must have some relation to these
ends,” The Court held the last sentence of the Act in question
(3 Mason's Minn. St. 1938 Supp. 5846-4), which reads:-

"However, the provisions of this section shall not

be construed to authorize any of the persons exempted

to shave or trim the beard of any person for cosmetic

purposes®,

unconstitutionel and void upon the ground that on its face it was
arbitrary and unreasonable insofar only as it applied to licensed

26
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beauty culturists, as it deprives them of the right to pursue their
calling in respéct to trimming and dressing women's hair. That
matter came on for hearing upon demurrer, which admits all material
facts well pleaded, all inferences of fact which may fairly bg mads
therefrom and all necessary legal inferences which arise from the
facts pleaded. Harriet State Bank vs Samels, 164 Minn. 285. That
répresents anything but the situation here. The case does not sus-
tein plaintiff's contention that the instant Act on iﬁs face is
patently unconstitutional and the temporary injunction must be
granted upon that ground. Nor is there any grave doubt in the
opinion of this Court as to the constitutionality of the Act, -
in fact, it is of the opinion that the Act is neither unreasoneble
arhitrary. nor capricious, and is of the opinion that the means
sélected by the Legislature_have‘a real and substantial relation
to the object soucht to bhe ohtainegd, ,
There is no aellegation that defendants or any of them have
instituted criminal proceedings against plaintiff in the interval
between the passage of the Act and the institution of these proceed-
ings nor that'any of them have threatened to prosecute plaintifsf
in connection with any specific clause of the several provisions
of the Act, The most that éppears is that defendants stand ready
to perform the duties under their ocath of office should they ac-
quire knowledge of violations., Restrain;na such officials from
performance of their duties is a serious matter. Injunetions are
nét to be granted as a matter of course, even if statutes prescrib-

ing penalties are unconstitutional. No person is immune from
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prosecution in good faith, for his allered criminsl acts.

*The imminence of such a prosecution even though
alleged to be unauthorized and hence unlawful is not
alone ground for relief in equity which exerts its
extraordinary powers only to prevent irreparable
injury to the plaintiff who seeks its ald. A general
statement that an officer stands ready to perform his
duty falls far short of such a threat as would warrant
the intervention of equity. And this is especially
true when there is a complete absence of any showing
of a definite and expressed intent to enforce particular
clauses of a broad, comprehensive and multi-provisioned
statute. For such a general statement is not the equiv-
alent of a threat that prosecutions are to be begun 30
immediately, in such numbers, and in such manner as to
indicate the virtual certainby of that extraordinary
injury which alone justifies equitable suspension of
proceedings in criminal courts. The imminence and im-
mediacy of proposed enforcement, the nature of the
threats actually made and the exceptional and ir-
reparable injury which complainants would sustain 1if
those threats were carried out are among the vital al-
legations which must be shown -to exist before restraint
of criminal proceedings is justified.m

"The general rule 1s that equity will not interfexe
to prevent the enforcement of a criminal statute even
though unconstitutional. * * * To justify such inter-
ference there must be exceptional circumstances and a
clear showing that an injunction is necessary to afford
adequate protection of constitutional rights.

We have said that it must appear that‘the danger or ir-
reparable loss is both great and imminent.'"

Watson vs Buck (5/26/41), 61 S.Ct.Rep.962;

Spielman Motor Sales Co.vs Dodge, 295 U.S5.89; 55 B.C .Hep 678;

Northport Power & Light Co.vs Hartley, 283 U. S 568351 S.Ct.R.581;

Milton Dairy Co. vs G.N.Ry.Co., 124 Minn. 239;

Cobb vs French, 111 Kinn. 429.

In the matter before it, this Court cannot vision such ex-
ceptional circumstances and great and immediate danger of irreparable
loss to pleintiff as would justify the exercise in equity of the
extraordinary power of restraining enforcement of the Act at this
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time. Concededly, defendants as such would not be injured by

_ the granting of the injunetion prayed for, but the class of

exhibitors the Ackt 1nt?nds to proteot agsinst alleged uafailr
and discriminatory dealing by producers and distributors certain-
ly would suffer irreparable injury if the Act is censtitutional
and its enforcement held'up during the time it takes to get the
ultimate decision on the Act from the court of last resort.

Under the foregoing, the application of plaintiff for e

temporary injunction should be denied.
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APPENDIX C

In Vitagraph, Inc. v. James Lynch, et al, Judge Pearson declared the Minnesota law
unconstitutional on several grounds. The Vitagraph case (Court File No. 241098)
was one of five civil cases consolidated before Judge Pearson. His ruling, identical
in all respects except for the opening paragraph describing the plaintiff corporation,
was issued in each case on April 14, 1942; the others were brought by Twentieth
Century—Fox Film Corp. (File No. 241144), RKO Radio Pictures, Inc. (File No.
241097); Paramount Pictures, Inc. (File No. 241096); and Lowe’s Inc. (File No.
241145). A copy of the Judgment in the Paramount case follows the court’s ruling.

As noted in the text, in an unusual procedure, the criminal cases against three of the
film companies—Twentieth Century Fox, Paramount and RKO—were consolidated
with the five civil cases before trial by Judge Pearson. This is the caption of a joint

memorandum of law submitted by the lawyers for the film companies in the
combined cases:

=A% s ;a Insnrsoin
gcoND JupiciaL DISTRICT
CRIMINAL CASBES
STATE OF MINNESOTA, =
agoinst Plaintiff,
WENTIETH CENTURY-FOX FILM CORPORATION,
USRI, Defendons.
STATE OF MINNESQTA,
siibnst Plaintiff,
FARAMOUNT PICTURES, INC,
STATE OF MINNESQOTA, ;
agaisst Plainliff,
RKO RADIO PICTURES, INC,

County or Ra

5

Ul

Defendant.

Defendant.
CIVI. CASES

~T PICTURES, INC. {File 241096), R. K. O.
"""RES INC. (x'dr 241097), VITAGRAPH, INC,,

fle 241098), TWENTIETH CENTU‘{Y FOX
51 RP\T (File 241144), LOEW'S INCORPORATED,
2 corporation (I‘lk 241145), UNITED ARTISTS CORPHN.
{File 241221},

Filaintiffs,
against

JAMES F. LYNCH, individually and as County Attorney of the
County of Ramsey, State of Minnesota, ED _I GOFF, individually
and as County Attarney of the County of Henuepin, State of
Minnesota, and '{‘HOMAQ ¥ GIBBO“}S individually and as

Shesiff of the County of Ramsey, State of Minnesota,
Befendanis.

REPEY MEMORANDUM ON BEHALF OF DEFERDANTS
IN THE CRIMIMAL CASES ARD THE PLAINTIFFS I
THE CIVIL CASES

DAVID SHEARER and JOSEFH W. FINLEY
ditorseys for Tmentiech Century-For Fihm Cor-
poration, RKO-Radio Pictures, Inc., Paramowani
Pictures, Fne., Filagraph, Iwc., Urited Arlists
\_.crpan.b'on

D HEARER
for Loew's Imarpmvtcd
Susares, Byarn axo Troowes Buwnzis, Keriey anp Fincer

e‘f Minucasolis of St. Paut
3 Lours PruavLiies
of MNew York, New York

Of Counsel for
Parampisnt Pictures Inc.

JILLIAN ZIMMERMAN

af Hew York, New York

F Cowusnsel jor

div Diclures, Tnc

A
SZan Uit

57



58

State of !J.nmmui

STATE GF HIBNESOTA DISTRICY COURT
COORTY OF RAMSEY EECOND JUDICIAL DISTRICT

A e P e e o o e W WM e W W W e ww e

Plaintiff
File
G 241098

James ¥, Lynch, individually and
s County Attornay of the County
of Bammay, State of Minnesota, B4
J. Goff, individuslly and aa
Lttornay of the County of Hannepin,

FIBDIEGS O CT _AND
COBCLUSIONE OF LAW

and Thomas J.
e D
oun Gta
Yionesote, !

The above santitled action, one of aix eivil actlions
all iovolving the cemstitutionality of Chapter 460, of the Ses—
ailon Laws of the State of Minpesota for the year 1941, apd being
Section 3976102, Nason's Minnesota Statutes, 1941 Supplement,
vwhich wers tried together porsuant to order of the Ceurt dated
T dee— 37,1941 came duly on for trial before the undersigned,
the Hoporabls Albin 5. Pearson, & Judge of aaild Counrt, sitting
without a jury, op Jamuary 27, 1942, at Tvo Ofelock P, M., David
Shearer, Esquire, (Shearer, Byard snd Trogner, of counsel) of Min-
neapelis, Hinnesota, Joseph W. Finley, Eaquire, (Bundiie, Eelley
and Finley, of umm-l} of Saint Paul, Minnssota, and Harold
Berkowitz, Esquire, of Few Iork, HNew York, &ppearsd &8 attornsys
for the plaintiff, The Honorable James F. Lynch and Willism F,
Desmond, Eaquires, of Saint Paul, ¥innesote, appeared as attornays
for defendants James F. Lynch, Thomas J. Gibbons, and Ed J, Boff.
The Honorable J. 4. 4, Burmquist, Attormey General, and the donor—
sble George B, Sjoseliua, Assistant Attorney General, appesred on
behslf of the State of Minmeseta. Said Gase bawing been duly tried,

NOV. THEREFORE, upon the svidence adduced at said trial
god upon all the files and procasdings herein, and upon the briels



znd arguments of coumsel, end the Court being duly advised, males
the following:

ZIRDINGS OF FACT

1. The plaintiff, Vitagraph, Inc., 1s, sod at all times
material in this controversy was, & corporation orgenized and ex-
isting under the lswa of the State of New York, and & citizen of
sald State, and has 1ts prinmcipsl place of business at 321 Weat
Abth Street, Hew York, New York, and ia admitted, and legally and
duly anthorized, a3 & forsign corporation; to do businsss im the
State of Rinnesets,

2. Defendant James F, Lynch 1s the duly elseted, quali-
fisd and aeting Coumty Attorney of the County of Ramsey, Btate of
Hinnesota; defendant Ed J. Goff is the duly elected, gqualified
and acting County dttorney of the County of Hennepin, State of
Einnesota; defendant Thowssz J, Gibbons is the duly eleated, quali-
fied and acting Shariff of the County of Hamsey, State of Minne-
scta. Each of sald defendants in his official capacity ia charged
with the duty of enforcing the laws of the Stato of Minnesota, ine
cluding the provisions of Chapter 460 of the Semsion Lawa of 1941,
which chapter will hereafter in these findings be referred to us
Wgaid Aet.®

3. The terms Reight major companises®, Ymajor producer—
distributors®, and _'-wmwummmﬂ- ere oot defined in said
Act, nor are the aight major companies™, or "major producer-dis—
tributors® gr “producer—distributors® identified in sald het, As
used in these findings, the term "producer—distributors® refers
to the compandles with whom the regord sbows that the exhibitors
in ¥innesete principelly do tusiness, including United Artists
Corporation, which is not itself actually engaged in production
but which distributes for oertals well-knmown producers. The plain-
tiff is a producer-distributor.
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4 Tha motion ploture industry onsists of thres bramche
as, nanely, production, distribution, and sxhibition. Plaintiff,
at a1l times materisl in this controversy, has produced motiom pic-
tures outsids of the Stete of Kinngsot: and, az s distributor,ims
engaged in the distribution of positive prints of motion plaotores
to exhibitors throughout the United Stetes, including the State of
Elnoesote, for purpeses of exhibition in motion picture theatres.
The plaintiff distributes, among other things, festurs motlon ple-
tures (thet is, motion pictures which tall & continmucus story and
sre gemerslly in excess of 6,000 feet in langth) produced by it
ard from time to time distributes some femturs motion piotures pro-
duced by others, sosetises raferred to in ths industry for this
purpoee a3 "gutaide producers”®, A3 used iz these findings the words
ffenture motlon picture® or *festure picture” deo mot inciude Western
plotares or foreigo-—meds plectures which are excluded from the op—
eration of zaid Act. Feature motion picturss are produced by photo—
graphing scenes upon negative eelluleid film., The oegative film is
edited, ocut, and revised at plaiptiff's studios, racordsd dizlogus
and sound effecis are added thereto by way of & sound treck, snd
wltimately, from a completed negative, the positives used for ex-
bibition are manufactured.

5« Each of the feature motion pletures distributed by
the plaintiff is eopyrighted under the copyright law of the United
Statas, and the plaintiff gwns ths copyright with respect te each
such feature motion picture or has the exclusive rights thsreunder.
NHone of the feature motion pieturs films or eopies thersof distri-
buted by the pleintiff may be lawfully exhibited pubiiely by anmy
sexhiblitor or operator of & moticn pleture theatre in any stats of
the United States except under license from the plaintiff,

6, Frior to the effective date of maid det, plaintiff
carried on tha distribution of feature moticn pletures in the rego-
lar course of its business, within the State of Kinnescta and elsg-
mRere substantially as followail
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‘A. Through its sales Tepresentatives the
pleintiff solicited exhibitors, ususlly at the lat-
ters! plice of business, to enter into license AET B8
ments covering festure motion plctures to be exhibited
in the exhibltors! thestras.

B. Tha solicitations, when successful, re-
sulted in applicetions for iicenses wnich, if approved
as hereinafter set out, became llcenses ﬁ.nder Copy~
right to exhibit varying numbers of plctures, depend-
iog upon the particular agreemsnt made by the plaintiff
and any sxhibitor. In certain inszances the plaintiff
licenzed to an exhibitor all of the feature motion plec-
tures to be releczssd by plaintiff durlng an exhibition
8oason, whnlch was 4 relessing pericd of approximetely
twelve months, commencing in Augest or Septembar of
zny given celendar year. Such a license, covering all
suech Teature motion picturss, did pot inelude Special
foature motion pictures which wers licensed separately
and &t irregulsr intervals during a given exbibition
season,. Special feature motion pictures are feature
motlon pictures mede st & high cost to the producer.
They are picturss with unnsusl possibilities and pro-
duce subsiaptial revemie for the distributor as well
a3 the exhibitor. Often they are plictures mede by &
producer who makes oply an gccaslional plcture epd has
no regular outlet for diatribution. BSpecial feature
motion plctures werc licenzed frequently only after
each had boen completed and its veiue demonstrated.

C. A wvary substantial percentage of license
‘agraenents M.d.a batseen the plaintiff and the sxhibitors
iz Hinnesqx.a u,nd. ulauhuene did not covar =il of the fea-
* ture pictura.s to be released by the plaintiff doring anoy
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season, tut included cnly a portion thereof. Such

licenses are known as licexses for Sshort desls™ and
wore mada for a m:t.n‘.'.t_e oumber of pictures leas than
#ll, A definite license fee was allocated to sach
pleture S0 ilcensed as part of & short deal. The 1i-

- censes under = short deal license covered a port of

81l of the plaintiff¥s festure moticn plotures, irre-
spective of the release dete therecf. Examples of

-#och short deal licenses are set out in Exhibits 79

through 79, both ineluaive, which are made m part
hersof by reference. ©Such short deal licensas were
entered inte before, during, and after an exhidition
segeson and produced substantial revemne for the plain-—
tarr.

O, In the course of 1its business, m'p].nn-
tiff, both inside and cut=ide the State of Hirmesota,
also antered into license agreemanta known asz =5plit
Danls¥, whereby ons axhibitor in 2 competitivs situs-
tion obtained a license for the eczhibitiom of & part of
the feature wmotlion plotures to be releaned during aoy
ssason, and & competing ewhibitor obtained & licenss ta
exhibit on the same run thoss plotures which wers not
covered by the licenss to the firat sxhibitor; undesr such
an ayrangement only a part of the pletures which the
PLAintifl intanded to license during eny seszon wers 1li-
cansed to each exhibitor.

E. The plaintiff also licensed iis featurse
motion pletures under a type of licenss known as Tspot
bookirg®, which wes the license for exhibitlen of & apeci-
fie pieture on a specific dete, Such zpot boolding was a
substantial part of plaintiff?s bBusinass and producsd sab-
atantial revemue for it. Epot booking licenses ware made
by the plaintiff with exbibiters who bhad sessopal license



agreeaents with the plaintiff and alsc with exhibitors
who hed no such agresments; in tha latter case the aspot
bocking licanse arrangement for the axhibition of & Epe-
cific picture was the only license arrangement sxiszting
between tha pluint:,iff and the exhibltor. &pot booking
licenses were made with respect to feature motion ple-
turss which an exhibitor had never had under license be—
fore; spot booking licensas were alsc made with respect
to pictures which ap #xhibitor had under license and aas
to which he wished to make & repeat showing or which he
wished to hold over for exhibition days in excess of the
cays covered by the original licenss wmhich he may have
had for the exhibition of a particular feature motion
- picture. A subatantial mumber of spot bookings ware
made by plaintiff in the State of Hinnesota and else—
whare preceding the effectlve date of said Ast.

F. The plaintiff also made ppot booking li-
gense sgreamonts with exhibitors to cover certain pic-
tures which ons competing exhibitor had under license
but hed eliminated from such license pursuant to the pro-
visions thereaf or hsd gancelled m.smﬁﬂ af the 1li-
cenza provisions, The eliminated and cancelled ploturss
warse thus apot bocksd to the competitor who had no ses-
somal licanse agresment with plaintiff,

. The plaintiff also oade spot boolkdng 14—
canSa hnmtn with axhibitors to cover cartein fee—
ture pictures which were substituted for pilotures elimin-
ated or cancelled from license agreemsnts; the substituted
festure plotures were fresquently thoss not theretofore li-
canasd under any licanse agresnant with the sxhibitor in—

volved.,
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L Tho agresusuts hatwaen @ plelibier
2nd axhiblitors covering all fesiture metlan pictures
in an entire season's relesse of feature moticn plo=
tures generslly contained provisions permitting the
exbiblter to sliminate, without cost to him, certsin
pletures which the sxhibitor did not wish to exhibit,
The eliminatios privilege granted was u.nnll:r net in
excess of 10f of the pictures licensed, and the pro-
visions of the license were M such that at
the time the privilege of sliminstion was exarcised,
the exhibltor must have pald for the other nine pic—
turss ip the partlculer price group from which the
glimination wés being made,

I. In addition to the elimination provi-
sion, the m:ﬂ.liatld or independent exhibltors om

‘pocasion cancelled certsin feature motiom pilctures

in viclation of the terms of their licsenses with the
plaintiff by refusing to exhibit and pay for such pie-
tures. Occasiopally such cancellation waz mchisved
through & practics known as & “washout®, whersby the
plaintiff, as consideration for the sxecution of a new
license agreement covering & paw saason's featurs motion
pictures, permitted the exhibitor to cancel out unshown
platures from the pravious Ssason.

Je It was & usual practics smong unaffilisted
or independent exhibiters to eliminste or to cancel fes—
ture pictures and therssfter reacquire the right to ex-
hibit such plotures by the payment of renmtsl less than
thot stipulated in the originsl licenss covering such
plotures., This prsotice is known in the industry as &
im—bm:k'. The zaue result was alsc often achieved by a
threat of cancellation or elimination, as = result of
which rantals wers reduced.
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ing all featurs plcturas to be ralcmﬂ during on ex—
hibition scason, such license stated the estimated
mmbsr of plctures and set forth the mumber of pleoturea
wnich were to be sllocated to each of ths varicus price
' clssses in the contract. Whem = freture motion pie-
. ture was Telessed for exhibition, it wes alloceted by
' the pialntliff to ome of the price clesses, psccording
Lo the provisions of the licemse agresment.

7. Prior to the effective d,uta of said act, the busi-
ness of all motion pilcture distributors {miudi.m; all those re-
farred to os producer-distributors) within the State of Minmnosots
and elsewhere wes conducted in broad cutline in the seme manner
&5 above found with respect to plaintiff, except that one distri-
butor, United Artists Corporation, which acts solely as & distri-
butor for various producers of one or more festure motion plotures,
licensed under separate licenso sgreement the picture or pictures
of agch of 1tz several ;.-roducérs, stipulated in sach license 2gree-
ment that sach feature motion pleture licensed thereby should be
considered iicensed under e separste agreement, and did mot grovide
in 1ts license agreements for the elimination by the exbibiter of
any plieture or pictures.

8. Prior to the effective date of said Act, a substan-
tial purt of the plaintiff's business consisted of licensing split
deals as sbove defined, and such split deals wore made by plaintiff
in the State of Mipnesota. Therc was pothing peculisr in the Btata
of Mimnesota which, prior toc the ensctment of sald Act, prevented
the plaintiff from entering into split deal licenses with exhibitors,
end plaintiff, excapt for ssid het, intended to continue making sach
split deals therein, It was the general practice in the motion picture
industry to make split desl licenses, and ome other distributer mede
such licenmse arrangements within the State of Minnesota priocr te the
effsctive date of sald Act.
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'@+ The oumber of positive prints of festure motion pie-
tures availzble for exhibition in theatres is necasserily limited
20 that emch print must serve batwsen 30 snd 40 theatres, In &r-
rangipg the sequence for the utilization of the limited oumber
of prints by the large number of thastres, the motion pictura in-
dustry employs 2 system of runs and clearances The time when a
perticular licensed exbibitor in o community is permitted to show
& pleture is called the Yrun®, and ths interval or.tm during
which the distributor agrees thet the picture shall not again bs
exhibited in the community iz ocalled the .‘Glmlﬁnt'. The thesatre
or thsatres heving & pleture under licensze for its first showing
in & given commmity have the Pfiret run® of thet picture. Those
having the next right thereto under license, usually after & period
of clearance, have the "asescond run® of that plcture, and in large
copmunities there will follow other subseguent runs®, An exhibitor
and & distributor, in negotiating for ths licensa of featurs motion
pleturcs, negotiete for & run and a clearancs of a spacifisd sum—
ber of days over the exhibitor or exhibitors who may obtain by i~
cepas the nsxt run, and &n agrecment covering run and clearance
is incorporated in the licensse agreement. This practice is one of
long standing and hes proved beneficisl to the publie, the exhibi-
tor, snd the distributor. There are many situstions in the State
of Mimmesota in which exhibiters, so loeated thet they believe
themxselves ib competition with each other, will refuse to show ple—
tures which one or the other of them has already shown., In such &
situstion, for example, if the plaintiff should license all of its
feature motion pictures to be relsased during & season to Exhibitor
®AY on & first ﬁm, Exhdbhitor "BM, who b-l:l.-m hinself competing
with "A%, would refuse to license any of the plaintiff's feature
motion pletures for that season on & second or subsaguent ruDe—
that is to say, Exbibitor "B® would refuse to show any of plain—
tirriy piét.u:ua after Exhibitor ®E". Prior to the effective date
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of maid Aot,. fenture picturas eliminsbed or oaneelled by Eshibitor
“A¥ oould bs, snd in fact were, licensed by way of spot bookings
to Exhibiter ®BF, :

. i10. All feature motion piciures which are distrituted
in ¥innssots -and alsewhere by the producer-distributers, including
the plaintiff, ars produced vith the most metlculous cara end with
proper regard to good taste, morals, and propriety, Esch of such
faature wmotion pletures cocta the preducer & subatantial sum YEIY~
ing from sbout £200,000 to several million dollars, Hone of the
feature motiom picturez distributed by pleintiff and the producers
distributors is Teleased to sxhibiters for exhibition until after
consultetion with asscoilationms consisting of persons intsrested in
the general public welfere and unmtil sfter approvel by the FProduc-
tion Code Administration®. This Adnindistration is spomsored by an
association of motion picture producers and distributors, and iIts
agproval is not given to any featurs motion ploture unless It com~
plies witk the Produstion Code, which is Exhibit 7 in thls ceas,
and is meds a part of these findings by reference. 4t all times
hersin meterisl, the service of the Production Code Administretien
has been rendered to all producers, mhether members thereaf or nct,
apd the sple object of that hdmipistration hasz bedn to =2efeguard
the good tactas, morals, and propriety of motlon picture entertaine
ment. l

11, MNeither the plaintiff ror eny other producer-dis-
tributor of motiom pictures bas licensed for exhibitdon in the
Gtate of Mionesota Teature motion pictures which have besn offen~—
sive on mayal, :mliu.ms, or racial grounds, or undesirable and
barmful to the public.

12, The "independent® exhibitors within the State of
¥innesota, who are defined by the Act s theaire owners not af-
filizted with producer—distribiiters, have mnever been unable to
cancel feature motion piletures offansive on moral, religious, or
racial sroumds, «nd undesirzble &nd barnful to the public,
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13.7 Fo ihdépendent exhibitor or-other exBinftor with—
in the Stete of Minneseta has sought hu.t- been unable to cancal a
faature not.ion plcture wiich he deemed gffensive on morsl, religi-
ous, or raglal grounds, and undesireble and harmful te the publia.

14. Eelthser the pln:..n\:irf nor any other producer—dis—
tributor imposed arbitrery torms and conditions upon indspendent

‘exhibitors in the State of Hinnesote, nor did the plaintiff or

any other producer-distributor impose upen such exhibitors condi-
tions which were unfair or disadvantageous to such exhibitors or
prevented the exhibiters from responding to sommnity and local
publie influsnces and prernrlnﬁl with respect to the selection
of desirable festure motion ploturss.

15. Heither the plaintiff nor any of the producer-dis—
t'.nj.bnt.n-:'s.-'niﬁh_in the Gtete of Hinnesots, by way of license agree-
ments or in actual practice, discriminated in any wsy agsinst In-—
dependent sxhibitors in favor of affilimtod exhibitors ix comnee—
tion with the licensing of festure motlon pictures, the selesction
of feature wotlom pictures, the eliminstion of festure motion plc-
tures {rom licenses, or the cencellation of festure motion pictures.
In ectual practice, the independent exbibitors obtained proportiom—
ately more eiiminations and capcelletions frese of charge than did
the affilieted exhibitors.

16, 4is to motion picturwm releassd since AMugust 31, 1941,
the plaintiff apd four other preducer-distributors, whe wers parties
%0 & Decree made and entered on the 20th day of November, 1940, in
the Diatrict Court of the United States for the Southern District
of Hew York (which Decres is Exhibit 17 ip this cese and is nade a
-pnrt of these findings by refirence) in an actlan brought by tha
Ouited Seates of dmericz ageinst szid distributora snd othera, have
conducted thelr business of distributing feature motion pictures in
ail parts of the United States except the State of NHimmesota, pur—
sumnt to the provisions of said Becree; that is to say, 't.h.w bhave
trade-shown to the trede each feature motieon ploture distribubed
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ing. Fuorthermore, the plaintiff and said other dlatributers have
not lisensed pletures in blecks of more than five plotures under
sach licsnse and have not conditioned the licensing of ons block
of featurs pictures op the licensing of anmother block or bleocks.
The plaintiff and seid cther distributors have, from time to time,
licensed less than five feature action piletures in ons bloek, and

. they have accntimied to liasnze picturass under ssid Dacree singly
by way of spot boslcings and by way of licensing speeials.

17, There has not basn in the motien picture industry
& long-established trade prectice of licensing feature motion ple-
‘tures excluslvely in one block covering, in ome licenss, overy pio—
ture shich & distributor wlll distribute or license during ap en~
tire exhibition season.

18, Yhe licensing of featurs motion piotures exclusive—
1y in one block covering, in cone license, avery ploturs which a
distributor will distribute or license during sm entire exhibition
seuson, bas mot beep, and is not now, essential to the best inter—
ests of the producer—distributors, sxhibiltors, and the public.

19, There has been, and is, active apd vigorous compe—
titien between all and each of the producer—distributors in all
pheses of the business of producting and distribonting metion ple-
.'tm.ru carrisd on by sach such producer and distributor in the State
of ¥innezota and elsewhers. Flaintiff bhes condugted its business
of producing motiom pictures, snd of Licenaing and distriduting mo~
tion pleturss in the State of 4innesots, on its own account, threugh
1ts nm.mulnuu grgamization, exd separstely from, m indepandsnt-
1y of, all other producer-distributors of motion pictured.

20, Home of the producer-distributors owns a theatrs o
owns &n interest in & corporetion or business which owna, comtrols
or oparstes a thestre within the State of ¥innesots exoept that
Zaramount Pictures Inc. owns s contrellizg stock imterest im Mimne-
sots imusement Company which osns or operates approximately 55
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theatras out of & ‘totel-ef mmmumamm Stats of Hin- =
nesota, and that FED Badio Pictures, Inc., bes m interest in twe'
of said 55 thestres.

: zl. There ars within the State of Lirnesotz many upal-
filiated or independent cireuits of thestres, each of shich oir-
cults enbraces s mumber of theatres under comson oupership sod con-
trol, but wholly usaffilisted with any yroducer-distributer.

22, The exhibiticn of motion pletures within th-.suu

_of ¥irmsacta is pot moncpolized in any way by theatres direstly or

indireetly affiliated with preducer—distributors.

23. Feature motion pittures ars diztributed in the State
af Hinnesota by 2t leazt eleven distributorsz. Each of ths prndmu—-
dgistributors distributos between approximately 4C and 5¢ featurae
motion pictures during each exhibition nemson, except United Artists
Corporstion which distributes between spproximately 15 and 24 such
pleteres during sach exhibitlen seassn. HNo salsctlon of any edlght
such procucer-distributors distribotes substantially all of the fea-
ture motlon pictures sxhibited in the State af Minnesots.

Z4. The independent oxhibitér is not required, in ths or-
dinsry conduct of his huninu-a, t¢ license featurs zotion pieoturea
froz substantislly all the producer-distributors. The number of fes-
ture moticn plotures required by any sxbibitor depsnds upon the Dum-
ber of chan;ies of program which it is his polioy to make sach weel
&t his theatre. Liithin the Stets of ¥innesotes it is very generilly
the exhibitor's policy to make no mors than three changes of program
per week, There sre releaved for distribution in the United States
batween 500 end 600 featurs motion pictures ammuelly which nuxber
far excseds the reguiremant of any one theatre in Ripnesota.

25, Said det, in so far as it 15 attacked in this pri-
ceading, does nok, &nd is not, designed to legislate for, and bewrs
no reascnxble relation to, the public health, safety, morals, or
gereral welfere, and does not, aod is not, deaigned to regulate
or forbid ronopoly in the motion plcture industry within the State
of Einnesota in production, distrlbution, and exhibitiom.
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26. The terms and provisions of seid Act hers sttacked,
and the mecessary operstion thereof, the manmer io which the busi~
ness of distributing motion pletures has been heretofore oarried
on, and other pertinent facts disclosed by this record conclusive-
1y eatehlish that no public purpose is served Dy said Aat, but that
said Aet is based on the theory of conferring upon the axhibitors
23 @ class private bepnefits at the expense of the distributors snd
ultimately the publie. _

27. Sald Act was drafted at the instance of ap assocls-
tion of szh‘;‘..hd.to::s and sponsored by that association in the Legis-—
lature of the State of Einnesots. The sama association, in ap ef-
fort to persuade the producer-ddstributors to place themselwes in
& position to do Pusiness in Mimmesota undar seid Act; pessed &
resolotion which 1s Exhibit 184 in this case apd 15 meds a part
hereof by refarencs. '

Im. The neceasary operation and effect of .uid Aat, in
30 far as it is here attacked, 1s to confer upon the exhibitors
the right to obtain the property of tha distributors upon terms
and ecnditions pdvantageous to the exhibitors and disadvantegeous
%o the distribators, This is accomplished by uu Ayt, among other
ways, by ziving to the sxhibitor the right to exhibit all festure
motion plotures ef ary distributor who wishes to license any pic-
ture to the exhibltor; by conferring upon the sxhibitor the right
to cancel the license with respect to 20% of the picturss so cone
tracted for pursuant to the terms of sald ict without compensating
the distributor theredy; by preventing the distributor from re-
1lcensing :.n seompetitive situation feature moticn pictures aso
cancelled by any exhibitor; by smabling the sxhibitor, under the
threst of cancellsticn, to reduce the licemse contract price of
feature wotion pictures because of the distributor’s imablility
to relicense such pletures to u competibor; by enabling the ex—~
hibitor to obtein from the distributor feature moticm pietures
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heretefore deslgnated ss "specisls® at ap inadequate price befora
thes worth of such speclels has been actually desmonatrated; by pre-

vantiog the distributor from licemsing part of its sessonta prod~

upt of featuré motlion pictures to one exhibitor and part to an-
other in the form of & split deslj and by probibiting the distri-
buter from licensing pletures singly by way of spot bookings or
othervise.

29. 7The necessary operatiopn and affect of the provi-

sions of s5aid Agt here sttacked is to take from the plaintiff and

the other distributors of featurs motion pictures veluable ilnter-
@3ts and proparty rights end confer them upon the sxhibitors.

30, The necessary operation and effect of the provi-
slons of said Act here attacked is detrimental to the public in
that eslther & decreasa ip the guality of feature motion plctures
effered for sxhibition or an locresase in the price thereof, will
result therefrom.

21. TIhe necessary operation smd effect of the arovi-
Slons of ssid Act here attuacked is also detrimental to the pub-
lic in that by resson of the prohibition of spet beokings, split
deals, short deals, acd the separete licensiog of speclals, the
pubiic is, and will be, deprived of the cpporiunity to see fea-
ture zotlon plctures otherwise available %o it.

32. <The necessary cperation and effect of the provi-
slons «f sald Aot bere-attacied 13 furtber detrimentsl to the pud—
lic interest in that monopoly by & strooger exhibitor in soy com-
petitive situation is fostered by the legislution in s0 for as it
¢oafura upon such exhibitor the privilege of cancelllng 208 of all
rlctures licensed fres of charge and prevents the relicancing of
such pleturss 20 cancelled to § coupetitor, )

; 23. Said ict and the neoessary operatlon and sffest of
ita pravuﬁ.mlm io toc éoprive the plaintiff apd the distribaters of
sroperty, capriciously end erbitrarily, for the private benefit of
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_ fht uxhibitors.

: - 34+ The eshibitor, in selecting the featurs moticn

 sictures which will be exnibited in his thestrs, does mot put
#a¥de pecuniary considerstions in the interests of the public
welfars and morals, Said Act estahlishes po standards of tasts

. or morals \:ﬁ guide the exhibitor in the exarcise of the right
granted to him by said Act to cancel 208 of the pictures licensed
to him, apd, Bccordingly, sald ket establishes no standards of
taste or morals to guldes the sxhibitor in the selection of fem-
ture motior pletures to be exhibited in his theatre. 8aild hct
does not prevent the exhibitor from csncelling feature motion
pletures soclally desireahle and propsr, and ssid Act does mnot
Lrohibit the eaxhibiter frop exhibiting fasture mum plicture
films which mey be conaidered as socislly undesirable.

25. The proviaions of seid Act here atitacked, confer—
ring upon the -mutt-on the power to determine which featurs mo—
tion plcturesz shall, and which shall not, be exhibited within the
State of Mirmesota, are contrary to the public interest.

36. The plaintiff and sach of the producer-distributors
ia = foreign corporation orgauized in a atote cutside the State of
Mignesote, Each bas ita principsl business office cutside the
State of Minnesota, The preduction depzrtments of sach of the
producar—distributors is centersd in the State of Californis, al-
though much production is carried on outside of that State. Fea—
ture motion pictures are not made within the State of Minnesgta.
The positive prints af festure metion pilctures which are distrie
buted in Minnesots are made in laboratories outside of the State
of ¥imnesota, loczted elther im the vicinity of Hew York, New York,
or Los Angeles, California.

37, The plaintiff and sach producer-distributor main-
talns its own exchange or office for the distribution of motion
pleture prints in the City of Hinneapolis, and these sxchanges
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Dakote, northwestern Wisconsin, and, with the sxeeption of one
company, the State of South Dakota, This srea Lz referred to as

. the *¥inneapolis exchange territoryn. Certain isclated towns in

%yoming and Montena are likewise served from certain of the Hin-
neapolis mhnﬁges.

38. The plaintiff's salesmen and the salesmen of each
of the other producer—distributora travel throughout the Ninnea-
solis exchange territory, irrespective cof state lines. Such sales-
zen soliecit arhibitors to make applications for license agresnsnts,
bat mo such license agresment is ever consummated until approval
thereof has been made inm the Home O0ffice of the plaintiff, outside
the State of Minpescta, and in the ease of the other distributers,
in their respective Home Offices outside the State of Minnesota.

39. 411 prints for the exhibition of motion pictures
within the State of Minnesota are sent into the Stats from the
laboratorics of each respesetive distributor, and such positive
prints, when they have served thelr purpoae, ara retursoed for sal-
vaging to such laboratories. Each of the priots is routed for ex-
hibitlon to theatres throughout the Hinneapolis exchenge tarritory
and moves continmiously betwesn theatres in the States of Hippesotey
North Dakota, South Dekota, and Wisconsin. Frsquently prints as—
signed to the Minneapolls exchange ars loaned to other sxchanges
in other parts of the Coumtry, and prints are borrowed from such
other sxchanges by the Minneapolis exchange for use in Hinnesota
and elasswhere in the sxchange territery. The number of prints
shipped snd trapaported across state lines from snd to the pl-.-‘l-n—-

‘tiffts Kinpeapolis exchange is determined largely by the oumber

of licenss agresments enterad into with the exhibitors in the Ter—

ritory sérved by that exchange.
40. Each producer-distributor maintains its own exchange



iy separste and apart from any other distributor.

4%. Each of the producer—distributors distributes pilc~
tures npon a national besis, end each has exchenges throughout the
‘United States. ' ) '

: 42, The business of distributing motion pictures is one
which is carried on upon a metiomal besis and 1s national in scope
-anfl cperation. ; -

- 43. The plaintiff intends, and will be reguired, &5 soon’

Bz the legislation here attacked is finslly declared invalid, to
‘conduct its business of licensing feature motion pictures within
the State of Minnosots in compliance with the terms and minﬁa
of the Consent Decree made and entered in the United States Diatrict
Court for the Scuthern District of New Yerk (Exhibit 17 herein).
Plaintiff intends, as soon as the present legislation is finally
declored imvalld, to contimme to license feature motionm piciures
to exhibitors ulthin the State of Mimnesota by negotiating with
gach of its prospective licensees with respect to the rumber of
motion pletures to be licensed, the rmumber, if any, uh;ch may be
eliminated or not selected under the license agreement, and to
license to othars motion pictures which have been so oliminated or
not selectod or cancelled. Plaintiff also intonda, ss soon as the
iegizlation here atisciked is finelly declared inwalid, to license
speclals, to moke apot booking licenss agreements, and, if deemed
desirable, to make split desls with exhibitors in the State of
Himmesota.

4k« Prior to the commencement of this action, the plain-
t1ff bad carried on its busipeas of licensing feature motion plc—
tures in the State of Minmesots in violation of the legislation
here attacked, and the plaintiff ves notified by the defendanta
that they ware in posaession of informstion that plaintlff had 'l'i.-—
olated, ond was violating, the provisions of the legislation here

el
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zttacked, Ihe defendants have threatened, and are threatening,
the plaintiff with iomediats prosecution for past, pressnt, and
future vioclatiops of said lagizlatiopn, and beve notified plaime

. Giff that they will promptly seek indictmente or take other steps
ko proageute the pleintiff, 1ts directors, officers, agents, or
. amployes, under the provisions of the legislation here attaciked.
. the defendant Cibbons has notifled the plaintiff that he has
threatened, and is threatening, to enforce the provisions of sald
. Act here attacked ngainst the plaintiff end that bhe will at cnce

make arrests of all persons who have violated, are violsting, or
will viclate the proviaions of asid Aet, ineluding the plaintiff,

. 1ts direetors, officers, agents, and employes, and that he will

de all other 20%s5 neceasary to the enforcement of zeid Aot required

'or, or permltted %o, him 23 Bheriff of Bamsey County.

45, BSince the commencensnt of this sction amd during the

month of October, 1941, thres separate complsints were filed by

Harold P, 8t. Hertin, & deputy of the defendant Gibbons, in the
Municipsl Court of the Clty of Saimt Paul, County of Ramsey, State
of Mipnesotaz, and three separate informations were filed by the de—
fendent Jamss F. Lynch in this Gourt, both charging that esch of

_ Paramount Pictures Ime., Twantieth Century Fox Film Corporstion,

and EX0 Radlo Pictures, Iac., all of whom are producer—distributors
of motion pictures amd each of whom is & plaintiff in one of the
six civil actions hersinebove referred to, on spacifisd dates during
the month of October, 1941, within the limits of the County of Ram-
sey, State of ¥inmesota, did wrangfully, unlasfully, and willfully
license to exhibitors named in said complaints and informaticons =
block of five motion pictures in that sach of them offered a license
agresment or contract for said hlock of five pictures in violaztlon
of Section 3976-102, Maaon's ¥innesota Statutes, 1941 Supplement,
(said hct), in thet emch of them did pot include a1l the feature
motion pleturs films whiech 1t will licenss during the exhibition
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provided for im said Sectlon 3976-102, parmgraph (b), providing
for a minimum cencellation of 20% of the total pumber of plotures
oifsred, all of which 1t is charged in szid complaints apnd informs—
tions 15 comtrery to the statutes in such cases mads and provided.
In H.‘Lﬂ ecomplaints the co-plunut prayed that saiﬂ.l;pirodw:tr*ldu-
tributors be arrested and deslt with n&nnrdin; to lll’l. Pursuant

to such prayers for relief, said producer—distributors were bound
awer 4o the Diskrict Court of the Gtate of Sismesots, Upon said
informetions szid producer-distributors wers arralgned L'l: sald

" District Court nnd upon their pleas of "mot gullty® have been duly
tried befora 2 Judge thereof, and esch of them, simultanecusly with
the decision herein, was discharged and found mot guilty by resson
of the invalidity of said iet.

46. Eince the commencement of this aetion, plaintiff hes
applisd to the District Court of the United States for the Southern
District of Hew York for an order in accordacce with the provisions
of Paragraph XXITI of said Conssnt Decrae (Exhibit 17 haroi-nj. Upon
& hesring duly had upon plaintiff's mpplication, in the form of Ex~
hibit 187 herein, which is hersby made a part hereof by reference,
an order was duly =ade and entered by the said United States District
Court on the lijth day of Hovember, 1941, granting certain limited
reliaf in the menner showh in an order which is Exhibit &4 in this
sction, and which is made B part hereof by reference.

47. The penslties provided by sald ket for violation of
ita provizions are so severe and costly as te render 1t impracti-
cel, improvident, and dangerous to the property and rights of plsin-
tiff to have ordinary recourse to the courts to test the valldity
of said legislatiop in & multiplicity of criminel or c¢ivil procesd-
ings, The provisions of said iet applying the criminal pepaltiss
thereof to plaintiff?s directors, officers, ind employes creaie an
imzadiste denger to such persons in carrying on the business of
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plaintiff in vielation of the provisions of said At wntil -ite.
unconstitutionality hes been adjudiceted. By reason of such
thrests to such persoms, plaintiff's business will be disrupted
and plaintiff will bs, and is being, deprived of 1ts business.

48. There iz in this case an actual controversy be-
tween the plaintiff and the defendenta involving civil and pro-—
gerty rights with respect to the velidity and constitutionality
of portions of Chapter 460 of the Bession Laws of 1941 of the State
of Hdinnesota. ; ‘

FA-IN P]..ﬁ.n:iﬁ ia a party having an interest in a decls—
ration of the invalidity snd unconstitutionality of the sald Act,

50. The Honorable J. A. A. Burnquist, Attormey Gensral
ef the State of ¥innesota, hes had due notice of all proceedings
in this matter, has been served with a copy of all proceedings pure
suant to Sectlon $9455-11, Hason's Hinngsota Statutes for 1927,

1940 Supplement, hes appesred herein, and has bean heard.

51. By reason of the matters hereinmbove set out, plaip-
tiff heas suffered, and is now suffering, irreparsbie injury. Un—
less relieved by permanent injunction restraiuning the enforcement
of sald A¢t sgairst the plaintiff, the business and property righta

. 0f plaintiff in the licensing and distributing of feature aotion

pictures in the State of Hipmesota will contimis to be m-pulhly
injured.
§2, Plaintiff bhas no adeguates remedy at law.
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CONCLUSTONS QF LAW

1., Thiz Court has jurisdiction of the parties to, sud
the subjact mutter of, this action and is ampowerad to grant .'Ln--'-
functivé relief herein snd alsc relief under the Uniform Declers—

tory Judgments Act. '

2. Thia cass involves an actual mtrdvtrnsr betwsen the
plaintiff and M;nﬂ.u:tn, end this Gm.rt‘r bhas jurisdietion tharsof
under Sectlons 9455-1 to 9455-16, inclusive, of Mason's Minnesots
Statutes, 1927, 1940 Supplement. .

3. Saection 2, and Sections 1, 4, 5, and 7, in so far as
they neve any beering upon, or relstion to, Section 2 of Chapter
480 of the Session Laws of 1941 of the State of Kinnesota, are, and
hereby cre declared to be, lnvalid, vold, and zspu;iant to the pro=
vistons of the Comstitution of the State of Minnesots, and of Bo
force cr =ffect.

4+ Sgid portlors of sald Act have had, and will bave,
‘the effect of deprivipg plaintiff of its business, property, and
ef m‘.lu_able Euntrnct and property rights, and of its right to con-
tract fresly, all without due process of law, in violation of Seo—
tion 7, Article I of the Comstitution of the State of ¥innesots.

5, 821d portions of assid Aet do not beer any resl or
subztantiel relation to public bhealth, safsty, or morals, or to

~agy other phase of the general public i‘dfu’l, do not wecomplish,

er aid in the accomplisbhment of, any purposs within the police pomw
of the State, and are beyond the powers of ths State Legislature to
énact,

6. B8id portloms of said lAct are harsh and arBitrsry,
huve no reasensble basis, aud ixpose ATDitrary, unressonable, um-
pecessary, and capricious restrictions upon the plainviff and upen
the conduct of its business. ' '

7. Sald portions of said Act constitate special and
¢lass leglsletion repugnant to Bestion 33 of Article IV of the
Constitusion of the State of Winmesota.
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B. Said portions of said 4et dery to the plaintiff
the egual protection of the laws and are aecordingly repugnant
to Section 2 of irticle I of the Constitution of the Gtste of
#innesota. .

9. - Baid portions of said det, in that they contain
vegue and indefinite lansusge and do not define specificelly
or competently the eriminal offenses purported to be crested
by said Act, deprive the plaintiff of rights guaranteed to it

- under Sectien 7 of Article I of the Conatitution of the State

of Hinpnesota, which provides that no person shall be hill! o
enawer for u.l:r:l.minal offense without due process of law, and
that no person shall ’a;n deprived of life, liberty, or property
without due process of law, and of the rights gu.a:ranu'qi to him
under Section 6 of Article I armauusumuonqr the State

. pf Ninnesots, which provides thet in &l1 criminsl prosacutioxns

the sccused shall have the right to be informed of the nature
ard cause of the accusation against bim.

1. Baid portiops of said het purport to delegate
to private persons designsted therein asz eshibitors the exsr—
cise of powers vested solely in the Legisleture of the .Stat-n
of Mimnmesots under its constitutiom.

1l. Baid portions of said kct zre, and hereby are
declered to be, invalid, void, epd repugnant to the provisiona
of the Conatitution of the United States, and of no force or ef-—
fact.

12. Said portions of said Act heve had, and will have,
the a»ffect of depriving plaintiff of its business, property, amd
of wvalusble contract and property rights, and of ita zl'uht to
contract frecly, ali without due process of law, in violation of
that elause of Section 1 of irticle XIV of the Amendments to the
Constitotion of the United States which grovidess that no state
shall deprive any person of property without due process of law.




13. 8add portions of gaid Act deny to the plaintiff
the squal protection of the laws and are accordingly repugnant
to Bection 1 of Artiele XIV of the Amendments tc the Constitu-
t!:cn of the United States.

14 B8id portions of said het, in that they contain
vague and indefinite lenguage and do not define apscifically
or properly the criminal offenses purported to be created by
aaid Act, deprive the plaintiff of rights guaranteed to it undar
Section T of Article XIV of the Jmendwents to the Censtitution
of the Upited Btates, which provides that no State shzll deprive
any person of life, liberty, or property without due process of
law.

15. Bsid portions of said Act deprive the plainbiff
of the rights gueranteed to it undsr Section B, Article I of the
Constitution of the United States and the Statutes of the United
States enacted pursuant thareto securing to ithe plaintiff the
rights thereby provided in copyrighted motien picture [ilme.

16. Sadd portions of sald ket purport to regulate, and
said Act interferes with l.nd imposes an undue burden upon, CONMSTCE
among the several states, in violation of the provisions of Bection
2 of Article 1 of the Conatitutlon of the United States. )

17. Said portions of the said Aet, in that they attempt
to regulate the business of distributing motion plctures 1n inter—
state commerce in & mapner which is in conflict with, and repugnant
to, the provisions of Bection I of the Act of July 2, 1890, common-
1y known as the Bherman Anti-Trust Act {15 USCA Bection 1) which .
was enacted by the Congress of the United States under its comsti-
Putional power to regulate commercs among the several statss of the
United Statea, are invalid, vold, and of no force and effect.
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18. Plaintiff has suffered, is suffering, and will
continue to auffer, irreperable injury for which it has ne rem—
ady at law, @nd 1a entitled to permanent injunction as prayed
ir its complaint enjoining and restraining the defendants, and
esach of them, and their successors in office, from enforcing
said pertions of aaid Act.

LET JUDCLENT BE IRTERED ACCORDINGLY,

BY THE COUBT
Dated Cp—»® w1942, 2 ﬂ’. ;;, g

] R A e fr sanie
—TG0GE




3TATT OF UINYIZOTA DIBTRIGT COUR?
QOUNTY OF Ranscy . SECOND JUDICIAL DISTRINT

Twentletn Century Fox Fllaz Corpor-
etlon, s coroorstilon,
Alaintifr,

- -

Jemes F. Lynch, individually and
re Toumnty ittoTney of the ounty JUBGEENT
of Frzsey, Stete of Hinnesota,
T4 J. 30off, incividuelly and as
nounty ‘ttorney of the Jounmty of.
Herpsrpin, state of ginhesote, and
Thomes J. lbuboag, individuslly and
25 Sherliff of the founty of Aamsey,
Strte of Winnesote,
Defendants.

tals cause 0aving Deen regularly upon the.genersl
rerm eslender of tals Jourt, came on for triel before the
Jourt, without & juwry, on the 27th dsy of January, 1348; aad
Tie Jourt, nsving neard the evidence, and the arguments of
counsel, and being fully adviaed in tae premiges, om the l4th
day 5T April, 1942, made and filed its Flniings of Fact, Con-
elusions of Law, and Order for Judgment herein.

Nl !HERSFGRE, parsusnt to asid order, and on
netion of David Shesrer and Joseph ¥. Finley, attarnafs tor plain-
tiff, IT I3 HIREBY ORDERED, ADJUDGED, AND DECREED:

I.

Thet under the Uniform Declarstory Juigments Act
of the State of ¥ilnnesota, Sectlons 9455-1 to 9455-16 of Kason'a
Jinnesots dhotutes for the year 1927 (1940 supolement), Section
2 and Secilons L, 4, 5, snd 7, in so fer as tﬁcy have any bear-
ing umen, or relstion to, Sectlion 2, of Chaptar 480 of the Session
Laws of 1341 of tne State of Nimnesota, entitled, "A Bill for an
it Relsting to the Distriovution of :‘oticn Picture Films, Pro-
viding Teras and Jomdltlons of Llcensing the Same, and Providing
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Pepslties for Viclestlon of thie Act®, ere invelid, vold, and
redugnant to the provisions of the Jonstitution of the State
of ilnpesotez snd of the Constltutlion of the iUnited States and
are ¥ nc foree or effect.

II.

That sald porilons of sald Chapter 460 of the
Sesslon Laws of 1941 of the State of ¥lunesotz are ilnvalid,
vold, =nd repugnent to the provislons of the Constltutliem of the
Btates of linnesota, and of the Jomatltution of the United States,
and are of nc forece or effagt.

I1I.

That a writ of injumetion issue forthwith command-
ing thet defenésnts, and eash of them, and thelr succesgsors 1in
office, and all persens acting, or eclaiming to act, under thelr
suthority, directien, or gontrol, parpetually refraln from en-
foreins or exeouting against plaintiff and its directors, offi-
ners, =nd agents, Sectlon 2, ard Sections 1, 4, 5 and 7, in s0
far &g they have any bearing upon, or relation to, Seetlon 7 of
sald Zhept:r 480 of the Sesalon Laws of 1841 of the State of
“innesots, and from tarsztenlng to snforce, and from r!praiant--':l
ing thet seld defendants, or any of them, or thelr suseessoras 1n
office, or eny persons actinz or clelming to act under their
jlrection or control, will enfouree sald portions of sald Act,
and from publishing or declaring that seid portions of sald Act
are velid, congtitutionszl, enforeesble, or that they will be

enforosd.
Dated: EY THE COURT
J.J. ITZGERALD
Clerk of Distrlet Court
APPROVED:

s, S. ﬁ&wwm)

Judge of District Court
Dated July _fo_, 1942.




Posted MLHP: January 1, 2014;

expanded January 13, 2014;

October 29, 2020.

85



