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BIOGRAPHY.
BRITISH LAWYERS.

SIR EDWARD COKE.
1550—1634.

Ebwarp CoxkE, afterwards solicitor and attorney-ge-
neral, and successively lord chief justice of the courts of
common pleas and of the king’s bench, was descended
from en ancient family in the county of Norfolk. He
was the son of Robert Coke, Esq. of Mileham, in that
county, a barrister of great practice, and a bencher of
Lincoln’s Inn, by Winifred, daughter and coheiress of
William Knightley, of Morgrave Knightley, in the same
county. He was born at Mileham in the year 1550;
and at the age of ten years was sent to the free-school
at Norwich; whence he was removed to Trinity College,
Cambridge, where he remained for four years. At the
expiration of that period he became a member of Clif-
ford’s Inn ; and in the course of the next year of the
Inner Temple. While a student of the latter society, he
is said to have exhibited proofs of the high legal talents
by which he was afterwards so greatly distinguished.
At the end of six years he was called to the bar; a very
short probation, the usual period being at that time
eight years.*

The first case in which he appeared in the king’s
bench was the Lord Cromwell’s case, in Trinity term

* Dugdale’s Origines, p. 159.
B



2 BRITISH LAWYERS.

1578.* About the same period he was appointed reader
of Lyon’s Inn, where the excellence of his lectures at-
tracted much attention. A few years after he was
called to the bar he married Bridget, daughter and co-
heiress of John Paston, Esq. of Norfolk; an alliance
which not only brought him a very considerable fortune,
but connected him with several of the noblest families
in the kingdom. His practice now began to increase
rapidly ; he was chosen recorder of Coventry and of
Norwich ; in 1592 he was appointed solicitor-general,
and was soon afterwards advanced to the post of at-
torney-general. Having been returned to parliament
as the representative of his native county, he was chosen
speaker in the thirty-fifth of Queen Elizabeth.

One of the most celebrated cases in which Coke ap-
peared;, while he held the office of attorney-general, was
that of the Earls of Essex and Southampton; who, on
the 19th of February 1600, were tried before the Lords
for high treason. In the conduct of the charge against
the accused, the attorney-general displayed some of
that acerbity of temper and coarseness of feeling which
have stained a character, in other respects deserving of
the highest esteem. ¢ Now, in God’s most just judg-
ment,” said he,  he of his earldom shall be Robert the
last, that of the kingdom thought to be Robert the
first.” +—Essex indignantly answered him, <« Will your
lordships give us our turns to speak ? for he playeth the
orator, and abuseth our ears and us with slanders ; but
they are but fashions of orators in corrupt states.” But
it was during the trial of Sir Walter Raleigh, which
took place three years subsequently to that of Essex, that
the full violence of Coke’s temper displayed itself. It
is difficult to assign any adequate cause for the indecent
eagerness with which he pressed the case against the pri-
soner, and for the harsh and cruel language with which he
assailed him. In the course of the attorney-general’s ad-
dress, Raleigh interrupted him. ¢ To whom speak you
this ? you tell me news I never heard of.”—To which

4 ¢ Rep, 126. + State Trials, vol, i, p.1339,
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Coke replied: ¢ Oh, sir, do I? I will prove you the no-
toriest traitor that ever came to the bar.. After you have
taken away the king, you would alter religion, as you,
8ir Walter Raleigh, have followed them of the bye in imi-
tation, for I will charge you with the words.” —* Your
words cannot condemn me,” said Raleigh: * my inno-
cency is my defence. Prove one of those things where-
with you have charged me, and I will confess the whole
indictment, and that I am the horriblest traitor that ever
lived, and worthy to be crucified with a thousand cruel
torments.” —¢ Nay,” answered Coke, I will prove all.
—Thou art a monster ; thou hast an English face, but s
Spanish heart.—Now you must have money. Aremberg
was no sooner in England (I charge thee, Raleigh,) but
thou incitest Cobham to go unto him, and to deal with
him for money, to bestow on discontented persons to raise
rebellion in the kingdom.” — Let me answer for my-
gelf,” said Raleigh.— ¢ Thou shalt not,” was the fierce
and brutal reply of Coke. Again, on Raleigh observing
that the guilt of Lord Cobham was no evidence against
himself, Coke replied, ““ All that he did was by thy in-
stigation, thou viper! for I thou thee, thou traitor.”— It
becometh not a man of quality and virtue to call me so,”
was Raleigh’s dignified rebuke ; “ but I take comfort in
it, it is all you can do.”—¢ Have I angered you ? " said
Coke.—“ I am in no case to be angry,” was Raleigh’s
answer. In other instances, during the trial, similar
language was held by Coke towards the prisoner, till at
length Cecil observed, ¢ Be not so impatient, Mr.
Attorney-General : give him leave to speak.” On this
rebuke Coke sat down in anger, and was with difficulty
persuaded to proceed. When, at length, he resumed, he
burst forth into a fresh torrent of invective, accusing
Raleigh, not only of the darkest treasons, but applying
to him the epithet of ¢ Damnable atheist.” Nor was
it merely by the intemperance of his language that Coke
on this occasion disgraced himself. He adduced evi~
dence against the prisoner, which, even in the then lax
practice in the case of trials for treason, was obviously
B2



4 BRITISH LAWYERS.

illegal. The declarations of living witnesses were brought
forward ; and it was very principally upon this proof that
the prisoner was convicted. Many years after this con-
viction, and notwithstanding the implied pardon upon
which Raleigh insisted, arising out of his subsequent em-
ployment under the crown, he was brought before the
court of king’s bench to have execution awarded against
him; and upon this occasion Sir Edward Coke, who pre-
sided as chief justice, retracted the slander which he had
cast on the religious opinions of the prisoner. “Iknow,”
said he, addressing Raleigh, ¢ you have been valiant
and wise, and I doubt not but you retain both these
virtues ; for now you shall have occasion to use them.
Your faith hath heretofore been questioned; but I am
resolved you are a good Christian ; for your book, which
is an admirable work, doth testify as much.”*

In the year 1606, Sir Edward Coke, as attorney-
general, conducted the prosecution against the parties
implicated in the gunpowder conspiracy. His speech
on this occasion exhibited a considerable portion of the
same acrimony which had distinguished him on the
trials of Essex and Raleigh. The violence which had
before been directed against individuals, was now ex-
tended to the whole body of the jesuits, against whom
he declaimed with the utmost vehemence. Nor was he
satisfied with denouncing the pains of the law against
the accused. When Sir Everard Digby, interrupting him,
said, “ that he did not justify the fact, but confessed, that
he deserved the vilest death, and the most severe punish«
ment that might be, but that he was an humble peti-
tioner for mercy and some moderation of justice,” Coke
replied,with a cold-blooded cruelty, which must for ever
stain his memory—¢ that he must not look to the king
to be honoured in the manner of his death, having so far
abandoned all religion and humanity in his action ; but
that he was rather to admire the great moderation and
mercy of the king, in that, for so exorbitant a crime,
no new torture answerable thereto was devised to be

# State Trials, volii. p. 35.



SIR EDWARD COKE. 5

inflicted on him. And for his wife and children:
whereas he said that for the catholic cause he was con-
tent to neglect the ruin of himself, his wife, his estate,
and all, he should have his desire, as it is in the Psalms:
Let his wife be a widow, and his children vagabonds ;
let his posterity be destroyed, and in the next generation
let his name be quite put out.” The peculiar quaint-
ness of Coke’s style was frequently displayed in the
course of this speech. 8. P. Q. R.,” says the orator,
“ was sometimes taken for these words, Senatus populus-
que Romanus, the senate and people of Rome ; but now

* they may truly be expressed thus, Stultus populus que-

rit Romam, a foolish people that runneth to Rome.”
“ And here,” continues the reporter, * was very aptly
and delightfully inserted and narrated the apologue or
tale of the cat and the mice. The cat having a long
time preyed upon the mice, the poor creatures at last
for their safety contained themselves within their holes;
but the cat, finding his prey to cease, as being known to
the mice that he was indeed their enemy and a cat, de-
viseth this course following, viz. changeth his hue,
getting on a religious habit, shaveth his crown, walks
gravely by their holes, and yet perceiving that the mice
kept their holes, and looking out suspected the worst, he
formally and father-like said unto them, Quod fueram
non sum, frater, caput aspice tonsum! Oh brother!
I am not as you take me for, no more a cat; see my
habit and shaven crown! Hereupon some of the more
credulous and bold among them were again, by this de-
ceit, snatched up ; and therefore, when afterwards he

* came as before to entice them forth, they would come

out no more, but answered, Cor tibi restat idem, viz tibi
prasto fidem. Talk what you can, we will never believe
you; you have still a cat’s heart within you. You do
not watch and pray, but you watch to prey. And so have
the jesuits, yea, and priests too ; for they are all joined
in the tails like Samson’s foxes. Ephraim against
Manasses, and Manasses against Ephraim; and both
B 3



6 BRITISH LAWYERS.

against Judah.” * Upon the trial of Garnet, for his
participation in the same conspiracy, Coke thus de«
scribed the prisoner:—¢He hath many gifts and en-
dowments of nature ; by art learned, a good linguist,.
and by profession a jesuit, and a superior, as indeed he
is superior to all his predecessors in devilish treason; a
doctor of jesuits, that is, a doctor of five D.D.’s, as
dissimulation, deposing of princes, disposing of king-
doms, daunting and deterring of subjects, and destruc~
tion.” + Such was the whimsical style sanctioned by the
taste of the day.

It is gratifying to turn from scenes like these, where
contumely and insult were added to the severe and in=~
human penalties which the law itself inflicted. On the
20th of June 1606, shortly after the trials for the gun-
powder plot, Sir Edward Coke was promoted from the
office of attorney-general to the chief justiceship of the
common pleas. From the period of his ascending the
bench, the violence of temper which he had so frequently-
exhibited at the bar appears to have been much soft-
ened. He was succeeded in the office of attorney-general
by Sir Henry Hobart, while Sir Francis Bacon was made
solicitor-general, an office to which he had long aspired,
and which, as he imagined, he had been debarred from
filling by the efforts of Sir Edward Coke. From some.
cause, which it is now difficult to trace, probably from
dissimilarity of character and pursuits, these celebrated
men had contracted a mutual dislike for each other.
Bacon envied the reputation and advancement of Coke,
and Coke despised and slighted the professional acquire-
ments of his younger rival. At length, shortly before
the promotion of Coke to the bench, as it is said, Bacon
gave way to his passionate feelings, and addressed to the
attorney-general the following extraordinary letter : —

¢ Mr. Attorney,

¢ I thought it best, once for all, to let you know in
plainness what I find of you, and what you shall find of
® State Trials, vol. ii. p. 181. + 1d. p.234
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SIR EDWARD COKE. 17

me. You take to yourself a liberty to disgrace and dis.
able my law, my experience, my discretion: what it
pleaseth you, I pray, think of me: I am one that knows
both mine own wants and other men’s ; and it may be,
perchance, that mine mend, and others’ stand at a stay.
And surely [ may not endure in public placeto bewronged
without repelling the same, to my best advantage to
right myself. You are great, and therefore have the
more enviers, which would be glad to have you paid at
another’s cost. Since the time I missed the solicitor’s
place (the rather I think by your means), I cannot ex-
pect that you and I ghall ever serve as attorney and soli=
citor together ; but either to serve with another on your
remove, or to step into some other course, so as I am
more free than I ever was from any occasion of unworthy
conforming myself to you more than general good man-
ners or your particular good usage shall provoke ; and if
you had not been short-sighted in your own fortune (as I
think), you might have had more use of me. But that
side is passed. I write not this to show my friends what
a brave letter I have written to Mr. Attorney. I have
none of those humours ; but that I have written it to
good end, that is, to the more decent carriage of my mas-
ter’s service, and to our particular better understanding
one of another. This letter, if it should be answered by
you in deed and not in word, I suppose it will not be
worse for us both, else it is but a few lines lost, which
for a much smaller matter I would have adventured.
So this being to yourself, I for my part rest,” &c.*

Bacon has likewise left on record a relation of the
imanner in which the attorney-general occasionally treated
him, in which the courtesy and dignity of Coke appear
to little advantage.

¢ T moved to have a reseizure of the lands of Geo.
Moore, a relapsed recusant, a fugitive, and & practising
traytor ; and showed better matter for the queen against
¢the discharge by ples, which is ever with a salvo Jure.

* Bacon’s Works, vol.iv. p. 570. Biogr. Brit. vol. iii, p. 681.
B4



8 BRITISH LAWYERS.

And this I did in as gentle and reasonable terms as
might be. .

¢ Mr. Attorney kindled at it, and said, ¢ Mr. Bacon,
if you have any tooth against me, pluck it out ; for it
will do you more hurt than all the teeth in your head will
do you good.” I answered coldly, in these very words:
~— ¢ Mr. Attorney, I respect you: I fear younot; and the
less you speak of your own greatness, the more I will
think of it.’

¢ He replied, ¢ I think scorn to stand upon terms of
greatness towards you, who are less than little, less than
the least ;° and other such strange light terms he gave
me, with that insulting which cannot be expressed.

¢ Herewith stirred, yet I said no more but this:
¢ Mr. Attorney, do not depress me so far; for I have
been your better, and may be again, when it please the
queen.”

 With this he spake, neither I nor himself could tell
what, as if he had been born attorney-general ; and in
the end bade me not meddle with the queen’s business,
but with mine own; and that I was unsworn, &c.
I told him, sworn or unsworn was all one to an honest
man ; and that I ever set my service first, and myself
second ; and wished to God that he would do the like.

¢ Then he said, it were good to clap a cap. utlagatum
upon my back! To which I only said, he could not,
and that he was at a fault-; for he hunted upon an old
scent. - .

¢ He gave me a number of disgraceful words besides;
which I answered with silence, and showing that I was
not moved with them.” *

It is probable that these complaints were recorded for
the purpose of being submitted to the king ; but it does
not appear that any proceedings took place in consequence.

The conduct of Sir Edward Coke on the bench, in
maintaining the integrity of the judicial character, at a
period when the judges were dependent on the favour of

P ;slg‘acon‘l Letters, by Birch, p. 22. Bacon's Works, by Montagu, volvii.
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SIR EDWARD COKE. 9

the court, deserves a very particular examination. One
of the earliest cases in which he was called upon to assert
the independence of his judgment, arose out of the pro-
ceedings of the high commission court. The unconsti-
tutional and dangerous measures of which that court was
made the instrument, have been described by many
historians. Cases in which it would have been impossible
to procure a conviction in a court of common law were
referred to the ecclesiastical commissioners, who did not
hesitate to lend themselves to the violent and arbitrary
designs of the court. The parties who were aggrieved
by these unconstitutional proceedings not unfrequently
appealed for protection to the courts of common law; and
soon after Coke’s accession to the bench, many prohibi-
tions were moved for and granted, to stay the proceedings
both of the court of high commission and of the presidents
of the council of York and Wales. At length, the
number of these prohibitions attracted the attention of
the court; and the judges were called upon to justify
their proceedings. This justification was prepared and
communicated to the council by Sir Edward Coke, and
contains a full and bold defence of the conduct pursued
by himself and his brothers in granting prohibitions to
the courts of the lords president.* [See Note 1.] The
churchmen and courtiers, however, were far from being
satisfied with these reasons; and Bancroft, the archbishop
of Canterbury, preferred a formal complaint to the king
against the conduct of the judges of the common law.
In consequence of this complaint, both the archbishop
and the judges were, in the month of November 1608,
summoned before his majesty ; when Bancroft insisted
that the king had power in his own person to determine
of what matters the ecclesiastical court had cognizance ;
and that, if he was so pleased, he might take any cause
from the determination of the judges and decide it him-
self.- And the archbishop said,  that this was clear in
divinity, that such authority belongs to the king by the
word of God in the Scripture.” This singular doctrine
* 12 Rep. 50.



10 BRITISH LAWYERS.

received an immediate and unqualified denial from Coke,
with the assent of all his brethren present ;  and it was,”
says he, “greatly marvelled that the archbishop durst
inform the king that such absolute power and authority
belonged to the king by the word of God.” The conclusion
of this conference is admirably told by the chief justice
himself. ““Then the king said, that he thought the law was
founded upon reason, and that he and others had reason
as well as the judges. To which it was answered by me,
that true it was that God had endowed his majesty
with excellent science and great endowments of nature ;
but his majesty was not learned in the laws of his realm
of England. [Note 2.] And causes which concern the
life or inheritance, or goods or fortunes, of his subjects,
are not to be decided by natural reason, but by the arti-
ficial reason and judgment of law ; which law is an act
which requires long study and experience, before that a
man can attain to a cognizance of it; and that the law was
the golden met-wand and measure to try the causes of
the subjects, and which protected his majesty in safety
and peace. With which the king was greatly offended,
and said, that then he should be under the law, which
was treason to affirm, as he said. To which I said, that
Bracton saith, ¢ Quod rex non debet esse sub homine, sed
sub Deo et lege.”””* The event of this conference soon
became public, and is thus related in a contemporary
letter: < On Sunday, before the king’s going to New-
market, * * * my Lord Coke and all the judges of the
common law were before his majesty, to answer some
complaints of the civil lawyers for the general granting
of prohibitions. I heard that the Lord Coke, amongst
other offensive speech, should say to his majesty that his
highness was defended by his laws ; at which saying,
and with other speech then used by the Lord Coke, his
majesty was very much offended, and told him that he
spake foolishly, and said that he was not defended by his
laws, but by God ; and so gave the Lord Coke, in other
words,-a very sharp reprehension both for that and other
* 12 Rep.63. See also2d Inst.601. State Trials, vol. ii. p.1SL
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things, and withal told him that Sir Thomas Compton
(the judge of the admiralty court) was as good a judge as
Coke.”* The boldness and ready learning displayed by
Sir Edward Coke at this interview cannot b& too much
admired.

About four years after this attempt to depress the
courts of common law, Abbott, who had succeeded Ban~
croft in the see of Canterbury, renewed the complaints
against the judges, and, as before, both parties were sum-
moned before the king. A vehement controversy en-
sued between the archbishop and Coke, and he and
the other judges of the common pleas offered reasons in
support of the course they had adopted. They were
again questioned on a subsequent day; but, remaining
constant in their opinion, the other judges were sent for,
and, under the direction of Ellesmere, the lord chan«
cellor, declared themselves of a contrary opinion. Upon
this, all the judges were again directed to attend the
council ; but the justices of the common pleas were
commanded to retire, because, as they were informed by
the lord treasurer, they had contested with the king.
Ultimately, the judges of the king’s bench and the barons
of the exchequer differing in their opinions, it was re-
solved in council, that the court of high commission
should be reformed.t This was the most successful
blow that had yet been aimed at the exorbitant powers
of these dangerous tribunals. '

The reformed commission, as it was termed in the
language of the court, was accordingly prepared; and,in
order, no doubt, to prevent his voice being raised against
it, the name of Sir Edward Coke, together with those of
some others of the judges, was inserted in it. On its
being published in the great chamber of the archbishop
at Lambeth, the chief justice of the common pleas and
the other judges named in it duly attended. But Coke,

-

on being tommanded to sit by force of the commission,

* Lodge’s Illustrations, vol. iii. p. 364. Aikin’s Court of King James,
vol i. p. 349
4 12 Rep. 85,
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refused ; and stated the reasons of his refusal, in which
his brethren seemed to concur. He then requested that
the commission might be read, when it was found to
contsin many points against the laws and statutes of
England, upon which the other judges expressed their
satisfaction that they had not sat under it. While the
commission was read, Coke stood, refusing to sit as he
was requested by the archbishop and the lords, and by
_ his example this course was adopted by the other judges.*
Nothing could have been accomplished more favourable
to the interests of freedom than the stripping these ille~
gal courts of the sanction which a notion of their lega-
lity afforded. For this inestimable service the country
was indebted to Coke.

In the year 1612, another most important constitu-
tional question, respecting the nature and efficacy of the
king’s proclamations, was submitted to the consideration
of Sir Edward Coke. From the first commencement of
his reign, James had been in the habit of issuing num-
bers of these edicts, in which he frequently usurped the
province of parliament, and denounced penalties upon
the commission of acts to which no punishment was af-
fixed by the law. The first proclamation which he issued

-upon his arrival in England was dated from Burghley,
and related to the apprehension of William Ruthven and
Patrick Ruthven, two of the Gowrie conspirators. This
was followed by a proclamation against monopolies, and
subsequently by a variety of others, making the total
number of those issued in the first year of his reign
thirty-seven.} For some time the issuing of these edicts
does not appear to have excited much jealousy. < The
people,” says Wilson the historian f,  took them for
good payment a great while, till the multitude of them
lessened their valuation.” At length the frequency of
these extraordinary attempts to supersede the usual
functions of the legislature roused the attention of the
commons ; and, on the 7th July 1610, a petition of

* 12 Rep. 88. Booke of Proclamatj
$ Kennet, vol. ii. p.667. 1 Bo of Froclimations.
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grievances was presented to the king, in which the num-
ber and nature of the proclamauons which his majesty
had promulgated occupied a consplcuous place. * Ne-
vertheless,” say the complainants, ““ it is apparent both
that proclamations have been of late years much more
frequent than before, and that they are extended not
only to the liberty, but also to the goods, inheritances,
and livelihood of men ; some of them tending to alter
some points of the law, and make them new; other some
made shortly after a session of parliament, for matter
directly rejected in the same session ; others appointing
punfshments to be inflicted before lawful trial and con-
viction ; some containing penalties in form of penal
statutes ; ; some referring the punishment of offenders to
courts of arbitrary discretion, which have laid heavy and
grievous censures upon the delinquents; some, as the
proclamation for starch, accompanied with letters com-
manding enquiry to be made against transgressors at
the quarter-sessions; and some vouching former pro-
clamations, to countenance and warrant the latter.” ®
Amongst the proclamations complained of were two is-
sued in 1608 : the first relating to the making of starch ;
the second forbidding the erection of buildings in Lon-
don, and commanding the justices of the peace to pull
down the same if erected contrary to the proclamation,
to sell the materials, and to commit the workmen to
prison.+ In presenting the petition of grievances to the
king, Sir Francis Bacon, one of the members commis-
sioned to perform that duty, endeavoured to palliate the
ungracious proceeding by expressions of great humility
and submission. * Let not the sound of grievances,”
said he, in his address to the king, “ though it be sad,
seem harsh to your princely ears. It is but gemitus
columbee, the mourning of a dove, with that patience and
humility of heart which appertaineth to loving and loyal
. subjects.”} James, however, had sufficient discretion

» Petition of Grievances, Howell’s State Trials, vol. ii. p.525,
+ Booke of Proclamations, p. 151. 159.
1 Bacon’s Works, vol. ii. p. 212. 4to. ed.



14 BRITISH LAWYERS.

to perceive that the gentle complaints of the dove might
be changed into the angry cry of the eagle; and he there-
fore thought it necessary to take some steps to establish
the legality of his edicts. It was accordingly determined
that the judges should be consulted, doubtless under the
expectation that an opinion favourable to the royal wishes
might be procured from that venerable body.

On the 20th of September, Sir Edward Coke was sum-
moned to attend the lord chancellor, lord treasurer, and
some other members of the council ; and was directed to
give his opinion respecting the legality of the two pro-
clamations relating to the making of starch, and the
erecting of new buildings in London. Excusing him-
self from giving an immediate answer, he begged that he
might be allowed to confer with his brother judges on
the matter,  and then make an advised answer accord-
ing to law and reason.” The members of the council
present were careful that the chief justice should not be
ignorant of the wishes entertained by the court. The
lord chancellor said,  that every precedent had first a
commencement, and that he would advise the judges to
maintain the power and prerogative of the king ; and in
cases in which there is no suthority and precedent, to
leave it to the king to order in it according to his wisdom,
and for the good of his subjects, or otherwise the king
would be no more than the Duke of Venice; and that the
king was so much restrained in his prerogative, that it
was to be feared the bonds would be broken.” The lord
privy seal said, ¢ that the physician was not always
bound to a precedent, but to apply his medicine according
to the quality of the disease.” < And all concluded,”
adds Sir Edward Coke,  that it should be necessary at
that time to confirm the king’s prerogative with our opi-
nions, although that there were not any former precedent
or authority in law ; for every precedent ought to have a
commencement.” In reply to these observations, the
chicf justice intimated an opinion against the legality of
the proclamations, and again urged his request to be
allowed a conference with his brethren, which was ulti-
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mately granted ; and the two chief justices, the chief
baron, and Baron Altham were directed to take the sub-
ject into their consideration. In the course of Michael-
mas term, their resolution was communicated to the
privy council ; and there can be little doubt that the con-
stitutional terms in which that very important opinion
was conveyed, were chiefly owing to the influence ex-
erted by the chief justice of the common pleas over the
minds of his brothers. The resolution was delivered in
the following words :

¢ It was resolved, that the king by his proclamation
cannot create any offence which was not an offence before,
for then he may alter the law of theland by his proclam-
ation in a high point; for if he may create an offence
where none is, upon that ensues fine and imprisonment.
Also the law of England is divided into three parts:
common law, statute law, and custom; but the king’s
proclamation is none of them. Also, malum aut est
malum in se, aut prohibitum, that which is against com-
mon law is malum in se ; malum prohibitum is such an
offence as is prohibited by act of parliament. Also it
was resolved, that the king hath no prerogative but that
which the law of the land allows him. But the king,
for prevention of offences, may admonish his subjects
by proclamation that they keep the laws, and do not
offend them, upon punishment to be inflicted by the
law, &c. Lastly, if the offence be not punishable in
the star-chamber, the prohibition of it by proclamation
cannot make it punishable there.”* Nothing more de-
cisive than these resolutions could have been devised by
the warmest advocates of constitutional liberty ; and so
-conclusive were they deemed, even by the court, that
after this period, as we learn from a note appended to
8ir Edward Coke’s own report of the proceedings, no
proclamation imposing fine and imprisonment was issued
by the court. [Note 8.]

It might have been supposed, that the independent
end uncompromising conduct of Sir Edward Coke on these

* 12 Rep. 74.
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occasions would have precluded all chance of his promo-
tion ; and still less did it seem probable, that he should owe
that promotion to the suggestion of his rival, Sir Francis
Bacon. That ambitious and crafty man, who still eagerly
desired to obtain the office of attorney-general, seeing
that his own promotion depended on that of Sir Edward
Coke, prepared a memoir under the title,  Reasons
why it should be exceeding much for his majesty’s ser-
vice to remove the Lord Coke from the place he now
holdeth, to be chief justice of England, and the attorney
to succeed him, and the solicitor the attorney.” Amongst
the reasons offered for the change, Bacon states;  the
remove of my Lord Coke to a place of less profit, though it
be with his will, yet will be thought abroad a kind of disci=
pline to him for opposing himself in the king’s causes, the
example whereof will contain others in more awe.” He
also says, that the projected change * will strengthen the
king’s causes greatly amongst the judges; for both my
Lord Coke will think himself near a privy counsellor’s
place, and thereupon turn obsequious ; and the attorney-
general, 2 new man and a grave person in a judge’s place,
will come in well with the other, and hold him hard to
it, not without emulation between them, who shall please
the king best.” * According to these suggestions, Coke
was, on the 25th of October 1618, raised to the chief
justiceship of the king’s bench; and a few days after-
wards was sworn in as a member of the privy council.
Hobart was appointed chief justice of the common pleas ;
and Bacon succeeded to the vacant office of attorney-
general.

Of the obsequiousness which Bacon anticipated the
new chief justice betrayed no symptoms, though in the
year 1615 an opportunity occurred to recover his credit
in the estimation of the court. A sermon written by one
Peacham was seized in his study; and being said to con-
tain treasonable passages, it was proposed to indict the
writer for treason. As a preliminary, the accused was

* Bacon’s Works, vol. vii. p. 340. Montagu’s ed.
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examined ¢ before torture, in torture, between torture,
and after torture,” but no confession was drawn from him ;
“¢ his raging devil,” as Bacon expressed himself in a letter
to the king, ¢ seeming to be turned into 2 dumb devil.” It
was then resolved to take the opinion of the judges of the
king’s bench, extrajudicially, as to the nature of the offence
of which Peacham had been guilty. This delicate task
was confided to Bacon, who applied all his art to win over
the chief justice. Coke replied, ¢ that such auricular

taking of opinions was not according to the custom of the

realm ;” and intimated that his brothers, probably, would
not comply with it. Of their opinion, however, Bacon
felt well assured. ¢ Nor am I,” he adds in his letter
to the king, “ out of hope that my Lord Coke himself,
when I have in some dark manner put him in doubt
that he shall be left alone, will not continue singular.”
At length the chief justice so far complied with the
requisitions of the court as to declare his opinion in
writing [ Note 4.7 ; though, from the expressions made
use of by Bacon, it seems not to have been of a nature
very satisfactory to the court.*

In a case which occurred in the course of the same
year (1613), Sir Edward Coke has been supposed to have
exhibited something like a compliance with the wishes
of the court; and to have sanctioned, by his opinion, the
illegal mode of taxation which was known by the name
of ¢ a benevolence.” Mr. Oliver 8t. John, a gentleman
of an ancient family, addressed a letter to the mayor of
Marlborough, in which he questioned the legality of the
benevolence lately set on foot. For this offence an in-
formation was exhibited against him in the star-chamber,
where he was adjudged to pay a fine of 5000/, and to
be imprisoned during the king’s pleasure. In a letter
addressed by Bacon to James, giving him an account of
the proceedings in the star-chamber, he says, “ My
lord chief justice delivered the law for the benevolence
strongly ; 1 would he had done it timely.” In order to
form a correct judgment with regard to the honesty of

® State Trials, vol. ii. p. 870. ; and see 3 Inst. 29. -
[\
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the opinion thus delivered by Coke, it is necessary
shortly to examine the state of the law as to bene-
volences, as it existed ut this time. By the statute
1 Rich. 8. c.2. the charge or tax which was collected
under this name was declared illegal. ¢ But it appears,”
says Coke, ““ by the preamble, that this benevolence was
against the will and liberty of the subject; but a free-
will offering is not restrained.” * He also mentions a
case in the 40th Elizabeth, in which ¢ it was resolved by
all the justices and barons, that a free grant to the queen
without coercion is lawful, and accordingly they granted
it to the queen.” + This and other authorities appear to
have been collected by Sir Edward Coke, when his opi-
nion was required in St. John’s case ; and they probably
satisfied his mind that the proceeding, though it might
not be strictly constitutional, yet was not illegal. That
the court did not profess to impose it as a compulsory
tax, appears from the address of Bacon to the lords of
the star-chamber. ¢ It will,” he says, “appear most
evidently what care was taken that that which was then
done might not have the effect, no, nor the show, no, nor
80 much as the shadow of a tax.” } Coke, therefore, was
bound to declare the law as it existed, and might con-
seientiously deliver his opinion in favour of a voluntary
benevolence.

The discovery of the murder of Sir Thomas Overbury,
in the year 1615, and the tracing of that dark and intri-
cate plot to its authors, not only occupied much of the
time and attention of Sir Edward Coke, but likewise
placed him in a situation of great difficulty. It is im-
possible, within reasonable limits, to give any idea of
this “ grand oyer of poisoning.” In the enquiry which
took place previously to the trials, Sir Edward Coke ex-
amined upwards of two hundred witnesses ; and, in the
course of these arduous proceedings, conducted himself
with a zeal and industry which even forced an encomium
from Bacon. “* This I will say of him, and I would say

* 12 Re,

e, - Ibid.
1 State Trials, voL ii. p. 904 t
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as much to ages, if I should write a mry, that never
man’s person and his place were better met in a business
than my Lord Coke and my lord chief justice in the
cause of Overbury.”®* Much of the mystery in which
these infamous proceedings were enveloped has never
been unravelled. From various passages of the trial, it
is obvious that the chief justice was impressed with an
idea that certain persons, whose names could not be
breathed, were in some manner implicated in the trans-
action. [Note 5.] With unwearied diligence, however,
he searched out and brought to punishment the actual
perpetrators of the crime, though the king’s favourite was
included amongst them.

It was rumoured at the time that the conduct of Sir
Edward Coke during these proceedings had given much
displeasure to the court; and a circumstance soon after-
wards happened, which increased the odium wunder
which the chief justice laboured. The king had been
informed that Sergeant Chiborne, in arguing a question
in the common pleas, had maintained certain positions
contrary to the royal prerogative. S8ir Francis Bacon
was therefore directed to inform the judges that it was
his majesty’s pleasure to be first consulted before they
proceeded to pronounce their judgment in the cause. The
attorney-general accordingly signified the royal com-
mands to the chief ,)nstwe'!' who desired that each of his
brethren might receive a similar intimation. Upon this
the judges met, and, after a conference, resolved that it
was their duty to proceed notwithstanding the royal man-
date. In order to justify this resolution, they addressed
a modest and respectful letter to the king, in which they
stated the reasons in law, and the oath which compelled
them to proceed. This document was signed by all the
twelve judges. James replied by a letter, in which
he pronounced the alleging their oath for their non-

» State Trials, vol ii. p. 1027. But see his Letter in the Biogr. Brit. p. 687.

+ See the Letter, Bacon’s Works by Montagu, vol. vii. p. 321

giogr. Brit. art. Coke, p.688. Bacon’s Works, by Montagu, vol. vik
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compliance a weak and impertinent pretence; and
that as to the statute they mentioned, it was very im-
probable that afly of his predecessors should be so far
off their guard as to pass an act so very prejudicial to the
prerogative. He concluded with reiterating his commands
not to proceed. Soon afterwards the judges were sum-
moned to the council-table. The king himself was pre-
sent to administer the reproof. He reprimanded them
for their remissness in permitting counsel to dispute
his prerogative at the bar; telling them that it was
their duty to check such intemperate sallies ; that defer-
ring their judgment, upon just and necessary reasons,
was neither a denial nor delay of justice; that to say the
point was a private contest between subject and subject,
was wide of the case; and, lastly, that their letter was
indecently couched, and failed in form. Upon the latter
accusation all the judges knelt, acknowledged their error,
and craved pardon. It was now that the high and inde-
pendent spirit of Coke was boldly and nobly displayed.
He entered at once upon his defence. He insisted that
the king’s command for stopping the proceedings was a
delay of justice, and, by consequence, against law and the
Jjudges’ oath; and that as they intended to manage the
pleading, the king’s prerogative should not have been
concerned. To this James replied, that for them to pro-
nounce whether his prerogative was concerned or not,
without consulting him, was a preposterous management.
He then required the lord chancellor to deliver his opi-
nion, whether his commands had been against law and
the oath of the judges. The chancellor, wiscly excusing
himself, referred the matter to the king’s counsel; who,
with Bacon at their head, at once declared that the royal
command was no denial of justice. Coke, however, was
not silenced. Indignant at the obsequious conduct of
the crown lawyers, he urged that it was the duty of the
king’s counsel to argue before the judges, and not against
them. After some further discussion, the following
question was propounded by the lords of the council:
¢ Whether, in a case where the king believed his pre-
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Togative or interest concerned, and required the judges to
attend him for their advice, they ought not to stay pro-
ceedings till his majesty had consulted them ? ” To this
all the judges answered in the affirmative, excepting
Sir Edward Coke, who said that when the case happened,
he would do his duty* ; —an answerat once honest, bold,
and discreet.

It unfortunately happened, that about this time a vio=
lent dispute occurred between Sir Edward Coke and the
Lord Chancellor Ellesmere’;  which,” says the historian
Wilson, ““made a passage to both their declines.” At the
trial of a cause before Coke, one of the witnesses was
kept back by the practice of the opposite party. « A
pragmatical fellow,” a friend of the party who withheld
the witness, undertook to account for his non-appearance.
Carrying him to a tavern, and calling for a pot of sack,
he bade him drink ; and leaving him drinking, went into
court, where, being called to prove the incapacity of the
witness to attend, he swore * that he left him in such a
condition, that if he continued in it a quarter of an
hour, he would be a dead man.” On this evidence a
verdict was obtained ; but the party who had been in-
jured by the fraud filed a bill in chancery against his
adversary, who, refusing to put in his answer, was com-
mitted. Upon this the defendant petitioned the star-.
chamber for relief ; and ‘Coke, as it is said, mingling
himself with the dispute, threatened the chancellor with
a premunire.+ This was merely the revival of a for-
mer controversy. After a judgmentin the king’s bench,
one Glanville had been committed for refusing to obey
a decree of the court of chancery in the same matter;
whereupon he applied to the court of king’s bench, who
held that he ought to be bailed, and bailed him accord-
ingly.1 The consequence of these proceedings was a
reference of the disputed jurisdiction to the king, who,
after hearing the matter argued, affirmed the authority
of the court of chancery.

- 3 Colfines Joriiens Y p,gp, 1 Vison In Remnetoval L R0
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The patience of the court was now exhausted, and it
was resolved to inflict upon Sir Edward Coke the disgrace
and punishment which he had incurred by his uniform
opposition to the irregular and arbitrary designs of the
government. On the 26th July,1616, he was summoned
before the council, when three several charges were
preferred against him. The first related to sgme malver-
sation while he was attorney-general ; the second, to his
conduct in Glanville’s case, mentioned above; and the
third, to his behaviour before the king, when the judges
were called on to account for their proceeding, notwith-
standing the royal prohibition. - To these accusations
Coke returned clear and distinct answers. Soon after-
wards he again appeared at the council-table on his
knees, when he was informed by secretary Winwood,
that though a favourable report had been made to the
king of the proceedings which had taken place there a
few days before, his majesty was not satisfied with the
explanations given. Out of his clemency, however, his
majesty had been pleased not to deal heavily with him,
and had decreed, 1. That he should be sequestered from
the council-table until his majesty’s further pleasure was
known ; 2. That he should forbear to ride his summer
circuit as judge of assize ; 3. That during the vacation,
while he had time to live privately and dispose himself at
home, he should take into his consideration and review
his book of reports, wherein, as his majesty was informed,
were many extravagant and exorbitant opinions set down
and published for positive and good law. Amongst
other things, the king was not well pleased with the title
of those books, wherein he styled himself lord chief jus-
tice, &c., whereas he could challenge no more than lord
chief justice of the king’s bench. Having corrected
what in his discretion he found meet in those reports,
his majesty’s pleasure was that he should bring the same
privately to himself, that he might consider thereof as in
his princely judgment should be found expedient. To
this reprimand Coke replied, that he did in all humility
prostrate himself to his majesty’s good pleasure; that he
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acknowledged the decree to be just, proceeding rather
from his majesty’s exceeding mercy than his justice ;
that he gave humble thanks to their lordships for their
favours and goodness towards him, and hoped that his
behaviour for the future would be such as to merit their
lordships’ favours.* On his thus retiring in disgrace
from the council-table, the lord treasurer availed himself
of the opportunity, in the quaint language of Wilsont,
¢ to give him a wipe.” He told him that he had one thing
more to let him know, which belonged to the earl marshal
to take notice of, which was that his coachman used to
ride bareheaded before him, which was more than any
ways he could assume or challenge to himself, and he
required him to forbear it for the future. Coke replied,
that his coachman did it for his own ease, and not by his
commandment ; and again making his acknowledgments,
departed.

The reprimand at the council-table was followed, in
the course of the same year, by Coke’s removal from
office. This measure was probably hastened by the de-
sire of Villiers, who was anxious to obtain possession of a
valuable office in the king’s bench which Coke had pro-
mised to Somerset, and which might be obtained without
difficulty from a new chief justice. On seeing the
supersedeas which deprived him of his high judicial
rank, Coke’s fortitude forsook him, and he is said to have
reccived it with tears.; On the 15th November, 1616,
Sir ‘Henry Montague was appointed chief justice, and
the lord chancellor, in the address which it was at that
time customary to deliver on such occasions, warned him
not to follow the steps of his predecessor, against whom
the greater part of the speech was directed. ‘“ Remem-
ber,” he concluded, “ the removing and putting down of
your late predeceseor, and by whom.” §

Thus, by the vengeance of an arbitrary court, and the
artifices of a needy favourite, was a judge of profound
learning and incorruptible integrity driven from the seat

1 Diftadiis ssmes 1y pin . | oars R 528 ® -
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which he had occupied with so much honour. Though
the reflections which accompanied him in his-disgrace
must have been most consolatory, yet to a mind like that
of the late chief justice, wholly devoted to the science of
his profession, a retreat from its labours must have been
productive of nothing but irksomeness and disquiet. In
the midst of his misfortunes his ancient adversary,
Sir Francis Bacon, did not fail to take advantage of so
favourable an opportunity to goad still more deeply the

wounded spirit of his rival. He addressed to him an

¢¢ Expostulation,” for the purpose, as he informed Coke,
of showing to him ¢ his true shape in a glass.” Asmany
of these observations had, doubtless, a foundation in
truth, though they may have been aggravated by the
feelings of the writer, they are not to be overlooked in
forming an estimate of the real character of Sir Edward
Coke.

"« First, therefore, behold your errors. In discourse
you delight to speak too much, not to hear other men:
this, some say, becomes a pleader, not a judge; for by
this sometimes your affections are entangled with a love
of your own arguments, though they be the weaker,
and rejecting of those which, when your affections were
settled, your own judgment would allow for strongest.
Thus while you speak in your own element, the law,
no man ordinarily equals you ; but when you wander, as
you often delight to do, you wander indeed, and give
never such satisfaction as the curious time requires.
This is not caused by any natural defect, but, first, for
want of election, when you, having a large and fruitful
mind, should not so much labour what to speak, as to
find what to leave unspoken : rich soils are often to be
weeded.

¢ Secondly, you cloy your auditory when you would be
observed : speech must be either sweet or short.

“ Thirdly, you converse with books, not men, and books
especially human ; and have no excellent choice with
men, who are the best books; for a man of action and
employment you seldom converse with, and then but

e
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with your underlings ; not freely, but as a schoolmaster
with his scholars, ever to teach, never to learn ; but if
sometimes you would in your familiar discourse hear
others, and make election of such as know what they
speak, you should know many of the tales you tell to be
but ordinary ; and many other things which you delight
to repeat and serve in for novelties, to be but stale. As
in your pleadings you were wont to insult over misery,
and to inveigh bitterly at the persons, which bred you
many enemies, whose poison yet swelleth, and the effects
now appear, so are you still wont to be a little careless in
this point, to praise or disgrace upon slight grounds,
and that sometimes untruly; so that your reproofs or
commendations are for the most part negleeted and con-
temned ; when the censure of a judge, coming slow but
sure, should be a brand to the guilty, and a crown to the
virtuous. You will jest at any man in public, without
respect of the person’s dignity or your own: this dis-
graceth your gravity more than it ean advance the
opinion of your wit; and so do all actions which we see
you do directly with a touch of vain-glory, having no
respect for the true end. You make the law to lean too
much to your opinion, whereby you show yourself to be a
legal tyrant, striking with that weapon where you please,
since you are able to turn the edge any way: for thus
the wise master of the law gives warning to young stu-
dents, that they should be wary, lest, while they hope to
be instructed by your integrity and knowledge, they should
be deceived with your skill armed with authority. Your
too much love of the world is too much seen, when, hav-
ing the living of a thousand, you relieve few or none:
the hand that has taken so much, can it give so little ?
Herein you show no bowels of compassion, as if you
thought all too little for yourself, or that God hath given
you all that you bave, if you think wealth to be his gift,
1 mean that you get well, for I know sure the rest is not,
only to that end, you should still gather more, and
never be satisfied ; but try how much you would gather,
to account for all at the great and gemeral audit-day.
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. We desire you to amend this, and let your poor tenants
in Norfolk find some comfort; where nothing of your
estate is spent towards their relief, but all brought up
hither to the impoverishing of your country.” *

In pursuance of the royal command, Coke applied
himself to the revision of his reports, and after the ex-
piration of three months submitted five errors which he
had discovered to his majesty ; “ being rather,” as it is
said in a paper which appears to have been drawn up by
Bacon, ““a scorn than a satisfaction to his majesty.” +
James was therefore pleased that Sir Edward’s “ memory
should be refreshed, and that he should be put in mind
of some passages dispersed in his books which his ma-
Jjesty did distaste ;” and the attorney and solicitor general
selected five points upon which the explanations of the
late chief justice were desired. A warrant was issued
to some of the judges to examine these errors ; but the
enquiry was subsequently dropped.

At length an opportunity occurred to Coke of restor-
ing himself to the royal favour without being guilty of
any compliances disgraceful to his political character.
8ir John Villiers, the brother of the favourite, the Earl
of Buckingham, had formerly made proposals for an al-
liance between himself and the youngest daughter of Sir
Edward Coke. The offer had, however, been slighted ;
but now, by the advice of Sir Ralph Winwood, the
secretary of state, who had been offended by some want
of courtesy on the part of Bacon, and who therefore
attached himself to the interests of his rival, Sir Edward
Coke, a renewal of the negotiation for the marriage was
proposed. A large portion was offered with the lady,
and Buckingham approved of the alliance. At the moment
when Coke was on the point of accomplishing his wishes,
and securing the good offices of the favourite, a formidable
obstacle presented itself.

On the death of his first wife, Coke had married the '

. Lady Hatton, widow of Sir William Hatton, and sister
to Thomas Lord Burleigh, afterwards Earl of Exeter.
¢ Bacon’s Works by Montagu, vol. vii. p. 298, 1 1d. vol, vii. p. 352,
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The temper of this lady was such as to afford her hus-
band very little pleasure in their domestic intercourse;
and she now opposed with violence the match which he
had so greatly at heart. In order to prevent it, she car-
ried away her daughter secretly, and lodged her in the
house of Sir Edmund Withipole, near Oatlands. Coke
made immediate application to the Earl of Bucking-
ham for a warrant from the privy council to procure the
restoration of his daughter, and, discovering the place of
her confinement, he proceeded to Sir Edmund Withipole’s
house, accompanied by his sons, and carried her from
thence by force. For this prompt exertion of the pa-
ternal authority, Lady Hatton preferred a complaint
against her husband in the star-chamber.

In the meanwhile Bacon, who had been created lord
keeper, was not idle. He saw the necessity of crushing
at once the hopes which Coke had formed of a restoration
to power, and he applied himself with diligence to frus-
trate them. In the first instance he addressed himself
to Buckingham, stating the reasons against the alliance :
¢ First, he shall marry into a disgraced house, which, in
reason of state, is never held good ; next, he shall m
into a troubled house of man and wife, which in religion
and Christian discretion is disliked,” &c. He then ad-
dressed the king, urging, in the same manner, many
reasons against the match, and attributing the peaceable
and submissive state of the country to * the disauctoris~
ing” of Coke, and hinting, that if he again came into
power, strengthened by such an alliance, it would cause a
relapse of affairs into their former state. Resolving to
loge no advantage in the controversy, Bacon promoted
the filing of an information against Coke in the star-
chamber for his conduct in recovering his daughter; but
every effort was vain against the wishes of the favourite.
By the intervention of Lady Compton, the mother of
Buckingham, a truce was declared between Sir Edward
and his wife. The lord keeper was severely censured by
the king®, the proceedings in the star-chamber were

# See James's letter, Bacon’s Works by Montagu, vol. vil, p. 358,
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directed to be suspended, and Coke, restored to favour,
was reinstated in his place at the council-table. With
that mean subserviency, which degraded a mind of the
highest and noblest order, Bacon, perceiving that he could
not prevent the marriage, became equally zealous in pro-
moting it. [Note 6. 1[ It was accordingly solemnized
with much pomp at Hampton Court; but Lady Hatton,
at the instance of her husband, was placed for some time
under restraint. The domestic disputes between these
parties were never entirely reconciled. Many letters
remain to prove the bad terms on which they lived; but
the history of their domestic quarrels is neither e(llfy-
ing nor amusing. [Note 7.] On her release, the Lady
Hatton gave a jnagnificent entertainment in honour of
the marriage of her daughter; but her husband was for-
bidden the feast. ¢ The expectancy of Sir Edward’s
rising is much abated,” says a letter-writer of the day*,
““ by reason of his lady’s liberty; who was brought in
great honour to Exeter House by my Lord of Bucking-
ham from Sir William Craven’s, whither she had been
remanded, presented by his lordship to the king, received
gracious usage, reconciled to her daughter by his majesty,
and her house in Holborn enlightened by his presence at
dinner, where there was a royal feast, and to make it
more absolutely her own, express commandment given
by her ladyship, that neither Sir Edward Coke, nor any
of his servants, should be admitted.” [Note 8.] On
one occasion, upon a rumour of Sir Edward’s death at
his house at Stoke Pogis, Lady Hatton, accompanied by
her brother, set off immediately to take possession of the
place; but on their way were stopped by one of the phy-
sicians, with the disagreeable intelligence of Sir Edward’s
amendment.t

Notwithstanding Coke’s restoration to favour, he never
again received any judicial appointment ; though his name
was included in a great number of commissions for the
management and mangement of various public affairs.}

* Strafford’s Letters, v &. + 1d, vol. i. p. 265.
.3 Rymer’s Feedera, vol xv Biogr, Brit, art. Coke, p. 693 .
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In the third parliament of James I., which assembled
in 1620, Sir Edward Coke appeared as one of the repre-
sentatives of Leskard, in Cornwall. His character, age,
and experience, added to the ability and zeal with which
he devoted himself to the service of the country, gave
great weight to all the measures which he supported.
He exerted himself particularly to procure the abolition
of the many injurious monopolies which had been lately
granted; and to bring to punishment the persons who,
under colour of them, had oppressed the country.
[Note 9.] In almost every debate of importance the name
of Sir Edward Coke appears as a speaker, supporting on
all occasions the cause of freedom and liberality. He
was one of the very few persons of that age who had the
eapacity to perceive the injurious nature of those restric-
tions with which, at that period, almost every branch of
trade was fettered. On a bill being brought in “ for the
free trade and traffic of Welsh cloths, cottons, plains, &c.
in and through the kingdom of England and principality
of Wales,” 8ir Edward Coke said, < Whereas it is al-
- leged that for a reason of state there was a restriction on
the buying of those Welsh cloths, &c.: a reason of state
is often used as a trick to put a man out of theright way;
for when a man can give no reason for a thing, then he
flieth to a higher strain, and saith it is a reason of state.
Freedom of trade is the life of trade: and all monopolies
and restrictions of trade do overthrow trade.” * Again,
in the debate on a bill to enable merchants of the staple
to transport woollen cloths to Holland, &c. Coke ex-
pressed a similar sentiment ; saying, ¢ that he thought it
best for the kingdom to have a liberty of trade, so it be
well governed.”t+ On another occasion we find him
opposing the first project of a corn-law which was ever
proposed in parliament. A bill having been brought in
under the title of “ A bill against the importation of
corn,” was opposed by Mr. Towerson, Sir Dudley Digges,
and Sir Edward Coke. Sir Dudley Digges said, that if

* Proceedings and Debates, &c. vol. i. p. 308. ; and see vol. ii. p. 155, -
+ Id. vol. ii. p. 85,
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we bar the importation of corn when we have no need of
it, we shall not have it imported when we want it. S8ir
Edward Coke said, that he never heard of any bill that
was ever preferred in parliament against the importation
of corn ; that he loved to follow ancient precedents; that
he thought the bill spoke Dutch, but that it was certainly
for the benefit of the Low Countrymen.*

In the session of 1621 the commons began to show
evident signs of that discontent which afterwards broke
out into such serious controversies with the crown. Sir
Richard Grosvenor said, “We have hitherto sung
nothing but placebo, and danced to the king’s heart ;
but it hath now pleased his majesty to change this tune,
and to make us sing nothing but lachryme, and sing loath
to depart.” + The subject of religion, and the sufferings
of the protestant cause in Germany, roused all the sym-
pathies of the house, and they passed a declaration in
favour of supporting the palsgrave, amid waving of hats
and acclamations of triumph. Scarcely had the declar~
ation been read, ere the king adjourned the parliament.:
“ Then Sir Edward Coke, one of the king's privy
council, with tears in his eyes, standing up, said the
prayer (which is in the common prayer-book) for the
king and his issue ; adding only to it, and defend them
JSrom their cruel enemies.” 1

The activity displayed by Coke in procuring the con-
demnation of various monopolies irritated several of the
persons who had benefited by those exactions to such a
degree, that in conjunction, as it seems probable, with
some other of Sir Edward’s enemies, amongst whom his
own wife and Bacon were found, they resolved to annoy
him, by instituting proceedings against him in the star-
chamber. The nature of the charges against him was
various, but they chiefly related to malpractices in his
official stations; and they concluded with an accusation of:
“ridiculous and barbarous behaviour and carriage in the
place of a judge, comparing of himself, blasphemously,

* Proceedin, d Debates, i . Id p. 123
tldprac " » Vol ii. p. 87 tide
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to Samuel.” * There is every reason to conelude that
the offences with which he was charged had no exist-
ence but in the malicious imaginations of the accusers.
The commons, indignant that one of their most active
and respected members should be thus assailed, took the
matter up with much warmth, and proceeded to animad-
vert on the parties who ventured to attack a member
for that which had been done in the course of his parlia~
mentary duty.t+ The king also, on the other hand,
interested himself in ¢ Sir Edward Coke’s foolish busi~
ness,” as he was pleased to term it ; and had not more
important matters supervened, it is probable that the
business, foolish as his majesty might regard it, would
have caused a breach between the crown and the parlia~
ment. But the * apologetic petition,” and the king’s
answer, occupied the attention of the house so deeply,
that the matter appears to have been forgotten.

At length the misunderstanding between James and
the commons attained such a height, that the king, with
his own hand, erased from the Journals of the Commons
the celebrated protestation or declaration of their li-
berties and privileges, which they had passed in anti-
cipation of a dissolution ; and, on the 6th January,1621,
published a proclamation, declaring the parliament dis-
solved, and animadverting with severity on those ill-
tempered spirits who had compelled him thus to exercise
his prerogative. But James was not contented with the
bare expression of his displeasure: several leading
members of the country party, amongst whom was Sir
Edward Coke, were committed to the Tower. Orders
were issued to seize his papers at his chambers in the
Temple, and to seal up the doors: and such was the
animosity of the court, that it is said to have been de-
bated in the council whether he could not be excluded
from the benefit of the general pardon.} Nor was this
the only persecution to which he was subjected. He

# Proceedings and Debates, vol. ii. p. 250.
1d. vol. ii. pp. 201. 248. 254. 260. 204. 305. S14. 326. 328. 362,
;Pn'l. Hist, vol. v. p. 525,
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was once more cited before the star-chamber, on a
charge of concealing some examinations during the trial
of the Earl of Somerset : but this proceeding appears to
have been soon abandoned. He was also again dis-
missed from his place at the council-table ; and from
this time he wholly forfeited the countenance of the
court. .

His appointment on a commission, in the year 1623,
to enquire into the church establishment of Ireland, may
at first seem to show that Coke had not fallen into entire
disgrace ; but there is little doubt that this was, in fact,
intended as an honourable banishment. During the
examinations into the conspiracy to accuse Coke in the.
star-chamber, Lepton, one of the parties, was represented
to have said, ““ that some of the greatest men in the
kingdom were acquainted with this business; and that
if the business of the star-chamber did not hit Sir
Edward Coke home, that then he should be sent over a
commissioner into Ireland.* Some years afterwards,
when speaking of the practice of foreign employment,
Coke said, * No restraint, be it ever so little, but is
imprisonment ; and foreign employment is a kind of
honourable banishment : I myself was designed to go to
Ireland ; I was willing to go, and hoped, if I had gone,
to have found some Mompessons there.”

At the commencement of the reign of Charles I.
many of those who had watched with jealousy and dis-
trust the events of the last reign, looked forward with
better hopes to the measures of the new government.
Sir Benjamin Rudyard, commending the good natural
disposition of the new sovereign, his freedom from vice,
his knowledge acquired by travel, and his “ being bred
in parliaments,” moved that the  house should take
such a course as might sweeten all things between the
king and the people.” He was followed by Sir Edward
Coke, who moved that there might be no committees for-
grievances or courts of justice; first, in respect of the

- Proceedmﬁl and Debates, &c. 1621, vol. ii. P. 254
+ Bushwor vol. i. p. 5
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plague ; next, because this was the very beginning of
the new king’s reign, in which there can be no grievances
as yet.”* But this favourable disposition was speedily
destroyed by the obvious bias of the court to those mea~
sures which, in the last reign, had been productive of
so much confasion. The subject of grievances was
resumed by the commons; while the crown incessantly
demanded supplies. In the debates on this subject,
Coke took a conspicuous part, and was one of the first
who ventured to point at Buckingham as one of the
great grievances of the country. ¢ The last spesker on
this side we shall mention,” say the compilers of the
Parliamentary History,  was old Sir Edward Coke; who
began again with his leaks, and said ¢ That two would
drown any ship. That solum et malum consilium was
‘a bottomless sieve. An officer should not be cupidus
-aliene rei, parcus sue; avarus reipublice ; super om-
‘nia evpertus. Misera servitus est ubi lex incerta aut
incognita. That in the 11th of Henry 8., Hubert
de Burgh, -chief justice, advised the king that Magne
Charta was not to hold, because the king was under age
when the act was made. He was Earl of Kent, but
degraded for this some time after. In the 16th of
Henry 8., Segrave, chief justice, was sentenced for
giving sole counsel to the king against the common«
wealth. That it was malum consilium to press more
subsidies when they had given two, and to bring them
thither only for 40,000/, - Lastly, he offered to give
1000/. out of his own estate, rather than grant any
subsidy now.””t The advice of Sir Edward Coke pre-
vailed; the subsidy was denied; and the king in anger
dissolved the parliament.

A short time only elapsed before the king again re-
solved to summon a new parliament ; but measures were
adopted to exclude from it those who had made them-
selves obnoxious by opposing the supplies to the crown.
Several of the most distinguished members of opposition
were accordingly appointed sheriffs, in order that they

* Parl, Hist, vol. vi. p. 351. + Id. p.40L
D
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might be prevented from being returned as knights of
the shire. 8ir Edward Coke was nominated sheriff of
Buckinghamshire. In order to escape the burden thus im-
posed upon him, Sir Edward made various exceptions to
the sheriff’s oath ; all of which exceptions but one were
overruled, and in that one particular the oath was re-
formed.* Notwithstanding his appointment to be sheriff
of Bucks, Coke was returned as knight of the shire for
Norfolk ; upon which the king sent a message to the
commons, desiring them to issue a new writ for the
latter county. The matter was referred to a committee
of privileges and elections, who, without giving an opi-
nion on the eligibility of Coke, desired that a search might
be made for precedents. In the meantime, Sir Edward
did not take his seat; though it appears that no new
member was returned for Norfolk ; as on the day before
the dissolution of the parliament, it was resolved “ That
Sir Edward Coke, standing de fucto returned a member
of this house, shall have privilege against a suit in chan-
cery, commenced against him by the Lady Clare.” {

In the third parliament of Charles I., which assembled ‘

in March 1627, O. 8., Sir Edward Coke, being no longer
disabled by his shrievalty, appeared as one of the repre-
sentatives for Buckinghamshire. The commons imme-
diately recurred to the subject of grievances; amongst
which, the levying of taxes, by the authority of the king
alone, under the name of loans, occupied a conspicuous
station. The following is the speech delivered by Coke
on this occasion : — ,

¢ Dum tempus habemus bonum operemur. I am
absolutely for giving supply to his majesty ; yet with
some caution. To tell you of foreign dangers and in-
bred evils, I will not do it.

“ The state is inclining to a_consumption, yet not
incurable ; I fear not foreign enemies; God send us
peace at home. For this disease I will propound remedies:
I will seek nothing out of my own head, but from my

heart, and out of acts of parliament. I am not able to _

* Kennett, vol, ili. p. 13. + Parl, Hist. vol. vi. p. 425,
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fly at all grievances, but only at loans. Let us not
flatter ourselves. Who will give subsidies, if the king
may impose what he will? and if, after parliament, the
king may enhance what he pleaseth? I know the king
will not doit. I know he is a religious king, free from
personal vices; but he deals with othet men’s hands,
and sees with other men’s eyes. 'Will any give a subsidy,
if they are to be taxed after parliament at pleasure?
The king cannot lawfully tax any by way of loans. I
differ from them who would have this of loans go
amongst grievances ; for I would have it go alone.

“ Il begin with a noble record ; it cheers me to
think of it,—26 Edw. ITL. It is worthy to be written in
letters of gold. Loans against the will of the subject
are against reason, and the franchises of the land ; and
they desire restitution. What a word is that franchise ?
The lord may tax his villein high or low; but it is
against the franchises of the land for freemen to be
taxed but by their consent in parliament. Franchise is
a French word, and in Latin it is libertas. In Magna
Charta it is provided, that Nullus liber homo capiatur,
vel imprisonetur, aut disseisetur de libero tenemento suo,
&c. nisi per legale judicium parium suorum, vel per
legem terre. This charter hath been confirmed by
sundry good kings above thirty times.”*

At length the commons resolved to frame a bill which
should include a remedy for the various grievances un-
der which the nation was suffering; and, with the assist-
ance of Sir Edward Coke, the famous petition of
rights was framed. Various conferences took place on
the subject of this bill between the lords and the com-
mons; in which Coke argued strenuously in support of the
petition. After vainly endeavouring to elude it, Charles
gave his assent to the bill in the usual form. The joy
of the commons at this event is said to have been ‘“un-
speakable ;” but it was expressed to the king in a man-
ner more satisfactory. A bill was passed, granting
five subsidies to the crown; and it was carried up to the

# Par), Hist, vol. vii. p.S71.
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lords by Sir Edward Coke, almost the whole house at«
tending him.*

Shortly before the passing of this bill the commons
had fallen with great violence upon Buckingham ; and,
notwithstanding the speaker’s injunction that they should
not proceed with that subject, Sir Edward Coke openly
denounced the favourite as the cause of all their mis~
fortunes. A singular picture of this debate has been
preserved in a contemporary letter, which proves the
carnest feelings with which the popular speakers of that
day were affected. ¢ Then Sir Robert Philips spake,
and mingled his words with weeping. Mr. Prynne did
the like; and Sir Edward Coke, overcome with passion,
seeing the desolation likely to ensue, was forced to sit
down, when he began to speak, through the abundance
of tears.” ¢ The naming of the duke,” says the same
writer, ‘ was entertained and answered with a cheerful
acclamation of the house, as when one good hound re-
covers the scent, the rest come in with a full cry.” +

The latest service rendered by Sir Edward Coke to
his country is said to have been the managing of a con~
ference with the lords respecting the issuing of a commis-
sion of excise, for the raising of money by imposition.

At the dissolution of parliament, which took place in
March 1628, O.8., Sir Edward Coke, weighed down
with the burden of years, retired from public life to
his seat at Stoke Pogis, where he continued to reside
till the period of his death. That event took place on
the 3d of September 1634. He died repeating the
words, ¢ Thy kingdom come, thy will be dene.” He
was buried at Titeshall church, in Norfolk.

A short time before his death, Sir Francis Winde«
bank, under the authority of an order from the privy-
touncil, came to search his house for treasomable and
seditious papers. Many manuscripts of value were on
this occasion carried away; amongst which were the
First and Second Institutes, the Eleventh and Twelfth

# Parl. Hist. vol. viii, p. 203, Rushworth, vol. i. p. 609,
tm.p.su,sl?. worh P
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Reports, and upwards of fifty other manuscripts, togethex
with his last will. Some years afterwards, on the
petition of one of Sir Edward’s sons, such of the manu-
scripts as could be found were returned to his family,
but the will was never recovered.*

By his first wife, Sir Edward Coke had seven sons
and three daughters ; by his second wife, two daughters.
The alliances and descents of the family are traced in
the Biographia Britannica. Henry, the fifth son of
Edward, left a son, Robert Coke, who married the Lady
Anne Osborne, daughter of the Duke of Leeds, by whom
he had an only son, Edward Coke. Edward Coke mar~
ried Carey, the daughter of 8ir John Newton, of Glou-
cestershire, by whom he had several children, the
eldest of whom, Thomas Coke, was afterwards created
Baron Lovell and Earl of Leicester. Anne, the youngest
daughter of this Edward Coke, married Philip Roberts,
Esq., a major in the second troop of life-guards, from
whom the present Mr. Coke is lineally descended.

The personal appearance of Sir Edward Coke is said
to have been prepossessing ; a representation which the
portraits remaining of him confirm. His features were
regular, and their expression engaging. His frame was
vigorous and well proportioned; his air and manner
grave and full of dignity. In his habits of life he was
temperate, laborious, and exact; neat in his dress, and
studious of the cleanliness of his person. It was a com-
mon saying of his, ¢ That the cleanliness of a man’s
clothes ought to put him in mind of keeping all clean
within.”+ It was his custom to ““ measure out his time
at regular hours,” retiring to rest at nine o’clock, and
rising at three in the morning.}

In emmat.mg the political character of Sir Edward
Coke, it is very necessary to consider it with relation to
the times in which he lived, and the station in life which
he filled. The king had not yet abandoned any of those

* Roger Coke’s Detection, sub anno 1634
+ Biog. Brit. art. Coke, p. 679,
1 Roger Coke’s Detection, 3169&1:.19.
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high pretensions, which had been so imperiously ad=
vanced by the Tudor princes; and the people had not
learned to regard with indifference the frowns of the so-
vereign. The favour of the court was still all-sufficient,
not merely to dignify, but also to enrich the fortunate
object of it; and to be excluded from the rays of that
favour was destructive, not merely to the pride, but often
to the prosperity, of the offender. To a disgraced cour-

tier the popular cause had few attractions to offer. The

country party did not yet occupy such a station as to ren~
der their service either very profitable or very honourable
in the eyes of the nation at large. To one who held a
judicial office under the crown the motives to a sub-
servient policy were still stronger. The judges had been
long regarded as in some degree bound, by virtue of their
office of royal counsellors, to justify the acts of the
crown. They held their offices merely during the king’s
pleasure, which they had in but too many instances been
in the habit of scrupulously regarding. To preserve the
character free from stain in such times, and under such
circumstances, required not merely integrity of heart
and honesty of purpose, but a mind of singular resolu-
tion and constancy.

A writer *, who seldom makes an assertion without a
competent authority to sustain it, in reviewing the cha-
racter of Sir Edward Coke; has termed him ¢ a flat-
terer and tool of the court till he obtained his ends.” It
is very difficult to say, upon what particular actions of
Coke’s life this censure is grounded.  Until he was raised
to the bench it does not appear that he took any part in
politics ; for the asperity and violence with which he con-
ducted the charges against Essex and Raleigh casnot be
properly referred to any political feeling. They doubt-
less arose from the exuberance of professional and official
zeal, heightened by the uncontrollable vehemence of a
temper never well regulated. While he filled the office
of attorney-general, we find no instances of undue compli-
ance with the wishes of the court; no dishonourable

® Hallam's Const. Hist. vol. i, p.360. 4to.
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attempts to advance the prerogative at the expense of the
liberties of the people. The very temper and disposi-
tion of Coke refute the idea of his having ever acted the
flatterer or the tool. Had he, indeed, possessed the
capacity of thus shaping his conduct according to the
necessities of his fortunes, he would scarccly have
evinced that unbending opposition to the court, which
he must have known would ultimately lead to his dis-
grace. His conduct through a long course of years, and
in situations of the most critical difficulty, was obviously
guided by a strong overruling principle of integrity.
Maturity of years seldom adds to honesty of purpose;
and it is not probable that he, who in his youth was the
flatterer and the tool, should in his manhood and in his
decline be the firm and constant patriot. Of Sir Ed-
ward Coke’s conduct, while on the bench, in resisting
the aggressions of the court, it is difficult to speak in
terms of adequate praise. Exposed to the arts and dis-
simulations of the most subtle man of his age, to the
frowns of the king, and to the ill-offices both of the
courtiers and of the clergy, he still persisted in vindi-
cating the laws against every attempt to overthrow them.
Even when abandoned by the whole body of his bre-
thren, who meanly and tamely submitted themselves to the
court, Coke did not hesitate singly and alone to persist in
justifying the rectitude of his conduct, and exhibited a
stubbornness of virtue, which, in those times of lax poli-
tical morality, was as honourable as it was singular. To
him was the nation very principally indebted for that
high and independent tone in the debates of parliament
which elevated the character of the commons, and
enabled them to struggle so successfully against the arm
of prerogative.

In his judicial character, Sir Edward Coke was scarcely
less deserving of commendation. At & period when cor-
ruption was so much more common than it has been in

‘later times, that the stain which it impressed upon the

character was of a lighter dye, his reputation for judicial

purity and integrity was blameless. The violence of
D 4
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temper which distinguished and disgraced him at the bar
seems to have been softened down in his maturer years;
and we find no instance, while he sat on the bench, of
grossness or intemperance of language, or of any want of
courtesy either to the suitors or the practisers in his
court [Note 10.] As a lawyer, Coke has, perhaps,
never been equalled in the copious extent and variety of
his information. No legal question could arise which he
was unable to illustrate out of the superabundant stores
of his learning. His mind, naturally fertile, was culti-
vated with unceasing care and diligence. In reporting
the arguments of counsel, and the judgments of the court,
which were at that time remarkable for their learning-
and fulness, he has frequently added, from the inex-
haustible sources of his own information, & mass of legal
matter, which has now become equally valuable with the
decisions themselves. The chief fault of his powerful
intellect appears to have been the absence of that admir-
able faculty of distribution and arrangement, which, like
discipline in an army, gives irresistible power to those
forces, which without it would be oppressed and rendered
useless by their very extent. The mind of Coke had also
suffered from its devotion to the logic of his profession.
In his reverence for legal principles and legal maxims,
he sometimes forgot the higher dictates of reason and
good sense. Asan antiquarian lawyer, he was not deeply
learned, and was surpassed by Selden, and, perhaps, by
Hale. Yet cven with these defects he stood the acknow-
ledged and unrivalled head of his prefession, at a period
fruitful in eminent men, and when the ambition of Bacon
led him to devote his high genius to the same pursuits.
It will not, perhaps, be altogether useless to compare
the characters and fortunes of these two celebrated men.
With powers of mind which have probably never been
equalled ; with philosophy to unravel the errors of ages,
and to link with the highest of human sciences his own
immortal name; with an intellect so subtle and searching,

as not only to traverse the werld of matter, but to pierce:

into the unexplored realms of mind ; with sagacity to read,
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and with ingenuity to govern, the characters of others;
with a bland and copious tongue; and with an obedient
and powerful pen ; above all, with the richest of human
gifts, the capacity of taking the most enlarged views of
man’s true happiness : with all these countless blessings
showered lavishly upon him, Bacon has left a name which,
in despite of its immortality, every honest and honour-
able man would scorn to bear; a name debased by
the most mean and groveling -ambition, by thorough
want of principle, and by the profligate abandonment
of high and honourable feeling. Nor did he fail to
reap his due reward in the insolence and ingratitude
of those whom he had. helped to raise and to flatter, and
in the contempt of all to whom such debasement was
odious.

Far inferior in intellectual capacity, with none of the sci-
ence, and with little of the litcrature of Bacon [Note11.],
Sir Edward Coke, in all the essentials of a truly noble
character, was immeasurably his superior. Unimpeach-
ed in his integrity, consistent, honest, and firm in his
political principles, he exhibited an admirable example of
the most difficult of all virtues — virtue in public life.
The dignified self-respect with which he conducted him-
self in his contests with the court, forms a striking contrast
to the abject submission of Bacon, whenever he disco-
vered that he had offended the king or his favourite. Nor
is the conclusion of the lives of these great men less in-
structive. They had both been dismissed from their high
stations ; they had both been disgraced at court: but
Coke retired with the enlivening consciousness of his
honest and honourable life; Bacon,  with wasted spirits
and an oppressed mind,” and with bitter reflections on
his shattered fortunes.

The most celebrated of the works of Sir Edward Coke
is the Comment on Littleton ; a wonderful monument of
the extraordinary extent and profundity of his learning,
and of which it has been observed by the most competent
Judge, that ¢ Neither England nor the continent can pro-
duce any contemporaneous work of equal or even ap-
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proximating merit.”* It may be regarded as a complete
corpus of our elder jurisprudence, and as such will never
cease to be diligently studied by all who are desirous of
forming an intimate acquaintance with the principles of
the common law.

The very copious and valuable collection of reports
which were prepared and published by Sir Edward Coke
are unequalled in that branch of legal literature. In
Calvin’s caset he has stated the method which he used
in reporting, from which we may understand the nature
of the labour to which he subjected himself.  And now
that I have taken upon me to make a report of their
arguments, I ought to do the same as fully, truly, and
sincerely as possibly I can; howbeit, seeing that almost
every judge had, in the course of his argument, a parti-
cular method, and I must only hold myself to one, I
shall give no just offence to any if I challenge that which
of right is due to every reporter, that is, to reduce the
sum and effect of all to such a method as, upon consi-
deration had of all the arguments, the reporter himself
thinketh to be fittest and clearest for the right under-
standing of the true reasons and causes of the judgment
and resolution of the case in question.” Of the re-
ports, Bacon himself has left the following opinion :
¢ To give every man his due, had it not been for Sir
Edward Coke’s reports, which, though they have many
errors, and some peremptory and extrajudicial resolu-
tions more than are warranted, yet they contain infinite
good decisions and rulings over of cases ; the law by this
time had becn like a ship without ballast, for that the
cases of modern experience are fled from those that are
adjudged and ruled in former time.” It may be ob-
served, that the 12th and 13th Reports were not pub-
lished until after the chief justice’s death ; but that these
are genuine there cannot be the least doubt. They con-
tain the numerous political cases in which Coke was
engaged or consulted; and are invaluable, not merely to
the constitutional lawyer, but to the historian. The

* Butler’s Reminis., vol. i, p. 115. 4+ 8Rep. 4. a.
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publication of tbese cases was, in all probability, forbid-
den by the lnng

The remaining works of Sir Edward Coke consist of
the Second Institute, containing commentaries on various
ancient statutes ; the Third Institute, on Criminal Law ;
the Fourth Institute, on the Jurisdiction of Courts; a
volume of Entries, or Forms of Pleading, and three tracts ;
on Bail and Mainprize ; The complete Copyholder ; and-
2 Reading on Fines, which were published in one volume
by Serjeant Hawkins in 1764.

Sir Edward Coke may be considered as the founder of
the invaluable library of MSS. at Holkham. A number
of those manuscripts bear his autograph name, and se-
veral volumes appear to be wholly written by his own
hand. There are eight copies in MS. of the Registrum
brevium, several volumes of the Statutes, and some trea-
tises which do not appear to have been published.

JOHN SELDEN.
1584—1654.

In the very first rank of our antiquarian lawyers stands
the name of John Selden. The profundity of his learn-
ing, and the extent of his researches, render a critical
examination of his writings, or even a familiar acquaint-
ance with them, a task which few persons have either
the power or the resolution to undertake. The following
pages will be confined to an attempt to trace the prin-
eipal incidents of the life of this learned and celebrated
person. [Note 12.]

John Selden was born on the 16th December, 1584,
at Salvington, near Tering, in Sussex. His father was
a person of inconsiderable rank ; his mother a member of
the knightly family of Baker, in Kent. He received
his early education at the free-school of Chichester ; and
at. the age of fourteen was admitted of Hart-hall, in the

# See Thomlinson’s case, 12 Rep. 104,
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university of Oxford. With regard to the course of his
early studies little is known. At the age of eighteen he be«
came a resident in London and a member of Clifford’s Inn,
it being customary at that time for students at law to enter
themselves at one of the minor inns of court before they
became members of the greater societies. In May, 1604,
he was admitted of the Inner Temple, and in due timer
was called to the bar. His practice in court was very
inconsiderable. ¢ He seldom or never,” says Wood,.
¢ appeared at the bar; but sometimes gave chamber.
counsel, and was good at conveyancing.” The leisure
which he derived from this mode of life was devoted to.
subjects more congenial to his taste than the practical
details of his profession. Having formed an acquaint«
ance with Spelman, Cotton, and Camden, he was led at
an early period to the study of our national antiquities;
and before he had attained the ageof twenty-three, he had
compiled a volume of eollections on the early history of
England, under the title of Analectan Anglo-Britannicon
libri duo. Thiswork was, several years afterwards, printed
at Frankfort, in a very incorrect manner ; and though it
has been censured by Bishop Nicholson, it was regarded
by its author, at a more mature age, as a performance not
discreditabletohis youth. Pursuing the same line of study,
Selden, in 1610, published two tracts relative to early
English history, under the title of England’s Epinomis,
and Jani Anglorum facies altera. In the same year he
gave to the world a short but learned piece, entitled the
Duello, or single combat; in which he investigates the
origin and method of the judicial combat, as practised
amongst our Norman ancestors. 'The reputation whick
Selden had acquired by these smaller essays of his learn~
ing and industry, was greatly enhanced by the pub-
lication, in 1614, of a work in which he displayed his
profound acquaintance with the antiquities both of his
own and other nations. In this treatise on T'itles of Honour
[Note 13.], a mass of legal and constitutional learning is,
accumulated, which renders it one of the most valuable
works in the Englich historical library. A second edition,
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with large additions, was printed in 1681 ; and a third
edition appeared in 1672.

For several years Selden did not appear agam before
the public ; but in 1616 he edited the treatise of Sir John
Fortescue, De laudibus legum Anglie, together with the
Summe of Hengham, to both of which he subjoined nu«
merous notes. In the same year, also, he addressed to Sir
Francis Bacon, who had just obtained the great seal, his
Brief Discourse touching the office of lord chancellor of
England. In the following year he communicated to
Purchas, who was then publishing his ¢ Pilgrimage,” a
short tract « Of the Jews, sometimes living in England.”

It will be observed, that in the foregoing works Selden
had confined himself to the illustration of the laws and
antiquities of his own country ; but in the year 1617 he
appeared in the new character of a biblical scholar and
entiquarian. In that year was published his celebrated
work, De Diis Syriis syntagmata due; in which he treated
of the falge deities mentioned in the Old Testament, and
of the nature of the Syrian idolatry in general. This
Jearned performance made the name of Selden generally
known to the scholars of the continent; and, in 1627, it
was reprinted by the Elzevirs, under the superintend-
ence of De Dieu, one of the professors in the Walloon
college at Leyden, and of Daniel Heinsius, to whom the
author dedicated the edition. Such was the reputation
which this work gained abroad, that in 1662, and in
1680, it was agsin reprinted at Leipsic.

* As yet the labours of Selden had served but to con«
tribute to his honour and fame : but his next publication
was productive of different consequences. In the year
1618 he'gave to the public his History of Tithes ; in
‘which he traced, with great learning and ingenuity, the
rise and progress of that ecclesiastical payment, so as to
overthrow the theory of those zealous churchmen who
contended for the divine right of tithes. It was not te
be expected that, at a period when the church of England
exercised so triumphant a sway, 2 work tending to sub-
vert the divine title of her ministers to their temporalities
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would be suffered to appear without incurring every cen=
sure, ecclesiastical and temporal, which it was in the power
“of the church and her sons to inflict. Indignant at the
learned outrage of which Selden had been guilty, the
head of the church resolved to vindicate the rights of his
servants. Accordingly, in December 1618, Selden was
summoned to appear before the king at his palace of
Theobalds. The guilty scholar was introduced by his
friends Ben Jonson and Edward Heyward, and the royal
theologian was pleased to point out to him the obnoxious
passages in his work. A kingly critic is seldom mistaken ;
and Selden submissively promised to write an explan-
ation of the passages to which his majesty had objected.
Not content with this retractation, the churchmen, in the
following month, summoned Selden before the court of
high commission, when the unfortunate.scholar was com=
pelled to subscribe the following ignominious declaration:
¢ My good lords, I most humbly acknowledge the
error I have committed in publishing the History of
Tithes; and especially in that I have at all, by showing
any intorpretation of Holy Scriptures, by meddling with
councils, fathers, or canons, or by what else soever occurs
in it, offered any occasion of argument against any right
of maintenance, jure divino, of the ministers of the gospel:
beseeching your lordships to receive this ingenuous and
humble acknowledgment, together with the unfeigned
protestation of my grief, for that through it I have so
incurred both his maJestys and your lordships’ displea-
sure, conceived against me on behalf of the church of
England. Jom~ SELDEN.”

That Selden displayed upon this occasion a want of
that high moral courage which is one of the first and
noblest qualities of a good citizen must be admitted ; but
the nerves of the martyr and of the patriot are not found
" in every frame: nor can it justly be made the subject
of peculiar reproach, that the learning of Selden was not
accompanied by the courage of Hampden. The studious
habits of the scholar were but too well calculated to en-
gender that “ indulgence to his safety,” of which Cla<
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rendon speaks as one of the characteristics of Selden’s
disposition ; and it has been well and justly remarked,
that this error, * proceeding from natural timidity, and
uperating only defensively, is much less culpable in a
moral estimate, than that spontaneous assumption of
unreal sentiments and opinions which we see too often
practised for profit or advancement.” * 8till it must be
confessed, that it is impossible to view the character of
Selden with that deep respect and fervent admiration
with which we regard those resolute and high-minded
men, whom no threats can prevail upon to retract,
where they are conscious of having acted rightly.

Not content with employing the royal influence and
the strong arm of the high commissioners to silence the
unfortunate Selden, his antagonists resolved also to attack
him with his own weapons; and accordingly numerous
answers were poured out by the exasperated champions of
the church. But to every answer there might be a reply;
and Selden was not a man who would willingly decline
a controversy. To prevent so dangerous a warfare, in
which it was probable that the doctrine of divine right,
as applied to temporal matters, would be treated with no
gentle hand, the king interposed his royal authority; and,
sending for Selden, sternly forbade him to make any
reply to the refutation which Mountagu, one of the state
chaplains, was about to publish of the History of Tithes.
“ If you, or any of your friends,” said his majesty,
“‘ghall write against this confutation, I will throw you into-
prison !” In answer to this cogent and conclusive argu-
ment Selden had nothing to offer, and contented himself
with circulating amongst his friends some observations
upon the works of his critics.

The anger of the king had been so greatly excited by
this attack upon the privileges of his clergy, that Selden,
who had not yet learned to withstand the frowns of
royalty, found it necessary to propitiate his majesty by a
recantation of certain opinions, in which it had been his
misfortune to differ from him. Pursuant to the royal plea-

* Aikin’s Life of Seldzn. 3.
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sure, he therefore published three tracts,  Of the Nume
ber 666 in the Revelations ;” “ Of Calvin’s Judgment
on the Book of Revelations ;” and  Of the Birth-day
of our Saviour;” upon all of which subjects he had
the discretion to perceive the error of his former opi+
nions. In the mystic. number he found new and more
recondite meanings ; in the Judgment of Calvin he no
longer discovered the good sense and the modesty which
had formerly distinguished it ; and in Christmas-day he
saw the actual return of the anniversary which he had
formerly had the temerity to doubt. It is a painful
spectacle to see learning and genius thus made the tools
.of oppression and terror.

But the period was now fast approaching when Selden
was about to act a more noble and manly part. An im-
portant change in the state of society, and in the general
condition of the people, had taken place, which at this
time was beginning to render itself visible in the trans-
actions between the crown and the parliament. In the
year 1621 the commons assumed a tone, to which,
however unpleasant it might sound in the royal ears;
their constitutional station in the country entitled them.
They complained in bold and decided terms of the
grievances under which the nation laboured; and, not-
withstanding the strong expression of the royal displea-
sure, they persisted in exercising this their great consti-
tutional privilege. At length the king, moved to anger
by the patriotic obstinacy of the commons, ventured to
threaten them in language unbecoming the sovereign of
& limited monarchy, asserting, that all their privileges
were derived from himself and his ancestors, and hinting
that their very existence depended upon his pleasure.
Indignant at this assumption of absolute power, the house
immediately took measures to vindicate their rights ; and,
in the course of the enquiries instituted with regard to
the nature and extent of their privileges, they consulted
Selden, though not at that time a member of the house,
who entered into a long and learned dissertation on the
subject, in which he took occasion to enlarge upon some
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ofthemmpruninentgrievanceoofdle times. In
pursuance of the advice thus given, the house resolved to
resist the aggressions of the prerogative; but such was
the indignation of the court at these proceedings, that
Seld n, together with Sir Edward Sandys, a very active
member of the country party, was committed to the cus-
tody of the sheriffs of London. His imprisonment, how-
ever, was far from being rigorous ; and, after a few weeks’
confinement, he was set at liberty. It appears that his
release was procured at the intercession of Bishop Wil
liams, who represented his case favourably to the Mar-
quis of Buckingham. *

About this period Selden composed, by the order of
the house of lords, a tract entitled The Privilege of the
_Baronage, first printed in the year 1642 ; and about the
same time he wrote the tract on The Judicature of Par-
liament ; a work of inferior reputation, and by some per-
sons supposed to have been composed by Sir Simon
D’Ewes. It wasnot printed until the year1681. Inthe
year 1623, Selden edited the historical work of Eadmer,
an early chronicler, and appended to it a number of
learned notes.

In the same year, Selden entered for the first time
into public life, and in the parliament which was sum-
moned in February,1623-4, appeared as one of the re-
presentatives for the borough of Lancaster, and in the
parliament which assembled after the death of James I.
he was returned for Great Bedwin. In both of these
assemblies Selden ranged himself on the popular side,
and conducted himself with a courage and decision
which could scarcely have been expected from a man
who had yielded without a struggle to the frowns of
James I. But the hearts even of the weak and timid
are animated into resolution and bravery by the presence
and example of the resolute and the brave; and in the
society of Coke and Hollis and Ellyot, Selden ventured
to act the part of an intrepid man and good citizen. The

® See the Appendix to the Proceedings and Debates of the Commons
1620, vol ii. € & B
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details of his conduct connected with the proceedings of
parliament are matter of history, and do not require
repetition in this place. It is sufficient to state, that in
all the great constitutional debates of that stormy period
he took an active and prominent part, and that he does
not appear on any occasion to have shrunk from the per-
formance of his weighty and dangerous duty. [Notel4.]
On the dissolution of the parliament in 1628, Selden
reaped the fruits of his patriotic exertions, and in com«
pany with Hollis, Ellyot, Stroud, and other eminent
members of the commons, was committed under war-
rants from the council and the king to the Tower.

The history of the imprisoned members is well known.
After a long, and for some time a very rigorous confine
ment, they were brought before the king’s bench to be.
bailed, when the question of the legality of their im=
prisonment was raised, and decided against them by a
suborned bench. Upon a second application to the court,
the judges, who had, without doubt, received their ine
structions from the court, offered to admit them to bail
provided they gave sureties in large sums for their future
good behaviour. This proffer being rejected, the prie
soners were remanded, and a similar proposal made soon
afterwards met with a similar fate.* Upon this occasion
Belden was instructed to speak for the rest; and on the
refusal to find sureties, all the prisoners were remanded.
At length various circumstances concurred to induce the
court to relax its severity, and Sclden, on application,
was transferred by habeas corpus to the Marshalsea, and
subsequently to the Gatehouse, where he was detained
until May,1630, in a confinement little more than no=
minal, being even permitted to visit his friend the Earl
of Kent at his country seat. On these circumstances
coming to the knowledge of the judges, and there being
an irregularity in his removal to the Gatehouse, he
was remanded to his former custody in the Marshalsea;
but ultimately, at the intercession of several noblemen

@ State Trials, vol. iii. pp.235. 264,
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who were desirous of availing themselves of his great
professional services, he was released upon bail.

It is probable that the atmosphere of the Tower and
of the Marshalsea produced a considerable effect on the
political constitution of Selden, for on his liberation he
seems to have recurred with zeal to the more tranquil
pursuits of the scholar. Even during the active engagee
ments of his parliamentary life he had not altogether lost
sight of the studies so congenial to his disposition ; and
besides the composition of two short tracts, Of the Orie
ginal of Ecclesiastical Jurisdiction of Testaments, and
Of the Disposition or Administration of Intestates’ Goods,
he had added greatly to his literary reputation by the
publication of his history of the Arundel Marbles,under
the title of Marmora Arundelliana,sive saxa Greca ine
cisa {Note 15.],a work which excited great interest both
amonggt the scholars of England and of the Continent.
During his confinement in the Marshalsea, Selden had
employed himself upon a work of Hebrew antiquities,
which in 1681 was published under the title of De Sucw
cessionibus in bona defuncti ad leges Ebreeorum, and of
whieh a second edition was published in 1636, with &
treatise De Successione in pontificatum Ebreorum. Both
of these treatises were dedicated to Archbishop Laud; s
circumstance from which we may infer that the fervour
of the author’s political feelings had suffered some abatee
ment. These learned performances were re-edited at
Leyden in 1638, with additions by the author, and
again at Frankfort in 1673. '

In the year 1636 appeared the Mare Clausum, one
of the most celebrated of the many learned works which
Selden produced. It is probable that it was originally
intended as an answer to the Mare Liberum of Grotius;
but it is in fact a full history and exposition of the right
claimed by the English to the sovereignty of the seas.
This work had been composed many years, and so early
as the year 1618 it was submitted, in MS., to James I.
On the occurrence of the disputes with the Dutch in
1685, the treatise attracted the attention of Charles I.,

E 2
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by whose order it was committed to the press. It was
dedicated to the king ; and such was the satisfaction with
which the work was regarded at court, that copies of it
were ordered to be preserved in the council-chest, in
the court of exchequer, and in the court of admiralty.
In 1652 the Mare Clausum was translated into English
by Marchmont Needham, and another translation ap-
peared by J. H., probably James Howell, which is said
by Mr. Butler to be the better version. *

On the assembling of the long parliament in 1640
Selden again appeared in public life, as one of the repre-
sentatives of the university of Oxford. From the circum-
stance of his having been returned by that learned body,
it is probable, that, notwithstanding the course which he
had adopted when he formerly sat in the commons, he
was considered upon the whole as not disaffected to the
royal cause. However, during the stormy period which
preceded the breaking forth of the civil war, Selden does
not appear to have swerved from the line of conduct
which he had on former occasions pursued. He sat and
acted on the committee for enquiring into the arbitrary
proceedings of the earl marshal’s court, and on the com-
mittee for preparing the remonstrance on the state of the
nation. He was joined in all the proceedings preparatory
to the impeachment of the Earl of Strafford, though his
name does not appear as one of the members appointed to
manage the evidence at the trial ; and as he opposed the
mode of proceeding against that nobleman by a bill of
attaindert, he was ranked at this time by the populace es
ane of the * enemies of justice.” He was on the committee
gppointed to examine into the unconstitutional decision of
the court of exchequer-chamber on the subject of ship-
money ; but when the question of the abolition of episco-
pacy was brought before the house, he ranked himself
amongst the friends of the church of England. In the
year 1641 Selden was appointed, probably in violation of
his private feelings, a member of the committee to pre-
pare articles of impeachment against Archbishop Laud.

® Notes to Coke’s Litt, 261. a. + State Trials, vol. iii. p. 1469.
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The part which Selden had taken in the argument
for the abolition of episcopacy, to which his education
and principles inclined him, had doubtless the effect of
creating a favourable disposition towards him on the part
of the court, insomuch that, upon the displacing of Littles
ton, who held the great seal, a serious design was enter~
tained of conferring it upon Selden. It does not appear
that the offer was actually made, since Lord Falkland and
8ir Edward Hyde persuaded the king, that it would be in
vain. Clarendon tells us, that * the Lord Falkland and
himself, to whom his majesty referred the consideration
of a proper person for it (the custody of the seal), did
not doubt of Mr. Selden’s affection for the king; but
withal they knew him so well, that they concluded he
would absolutely refuse the place if it were offered to
him. He was in years, and of a tender constitution ; he
had for many years enjoyed his ease which he loved ; he
was rich, and would not have made a journey to York,
_or have lain out of his bed, for any preferment, which
he had never affected.” * However Selden may have
been led by the timidity of his nature to make terms
with power, it is obvious, from the opinion thus ex~
pressed by one who knew him well, that he was not
esteemed to be a man who could be induced, by the pros
pect of honours and preferment, to abandon even his ease,
much less his integrity.

The affairs of the kingdom were now fast tending to
a crisis; and Selden, with the more moderate men of
both parties, witnessed with dismay the approaching
appeal to arms. On the one hand, the parliament ap=
pointed their lieutenants in the different counties ; while,
on the other, the king issued his commissions of array.
Against the latter proceeding, as a dangerous and un~
constitutional measure, Selden spoke with much earnest~
ness in his place in pa:hament,and such was the respect

with which his opinion was universally regarded, thas
his speech had a decided influence upon the manner in
which the measure was received by the country at large.

* Clarendon, mst.lhbdl.,vsol.ﬂ.pm ed, 1826
E
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The king was much disturbed with the violent opposi-
tion which the commissions of array met with from one
whom he had been taught to regard as not altogether
adverse to his cause; and with the royal permission
Lord Falkland addressed to Selden a letter, in which he
enquired into the grounds of such a determined opposi-
tion. Selden replied by recapitulating shortly the argu-
ments which he had made use of in the house, and
added a similar opinion against the legality of the
ordinance of parliament for the appointment of lieute-
nants.* That opinion he took occasion to express in
his place ; but the assembly that had listened so willingly
to the learned arguments agdinst the measures of the court
paid little regard to the same authorities when urged
against their own irregular courses.

The moderate part taken by Selden on this and other
occasions appears to have excited the suspicions of the
more violent portion of the parliamentary party, for, in
the year 1643, on the discovery of Waller’s plot, that
person was interrogated by the house as to the supposed
participation of Selden, Whitelocke, and Pierpoint in
the conspiracy. This he strenuously denied, saying,
¢ that he did come one evening to Selden’s study, where
Pierpoint and Whitelocke then were with Selden, on
purpose to impart it to them all ; and speaking of such
a thing in general terms, these gentlemen did so inveigh
against any such thing, as treachrery and baseness, and
that which might be the occasion of shedding much
blood, that he durst not, for the respect he had for Sel-
den and the rest, communicate any of the particulars to
them, but was almost disheartened himself to proceed in
it.”+ With this explanation the house were satisfied.
In common with the other members who adhered to the
party of the parliament, Selden subscribed the solemn
league and covenant in 1644. A few months previous
to this, the office of keeper of the records in the Tower
had been conferred upon him by a vote of the house.

* Hist. of Rebell,, vol. iii. p. 91. ed. 1826
+ Whitelacke's Mem., p 65.
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Amid all the disturbance of civil broils Selden did not
neglect his literary pursuits. In 1640 appeared one of
his most learned productions, entitled De jure naturali et
gentium, juxta disciplinam Ebreorum, libri septem, cone
taining a full discourse on the civil and religious polity
of the Jews. In 1642 he published a version into
Latin of a tract of the Patriarch Eutychius in the Ara-
bic language, illustrating certain controverted points in
ecclesiastical antiquities. This work was reprinted in
1656, under the superintendence of the learned Pococke,
at the expense of Selden. In the year 1644 appeared
a8 new work by this indefatigable scholar, De anno
civili veteris ecclesie, seu reipublice Judaice dissertatio;
which, in 1646, was followed by his Uxor Hebraica, seu
de nuptiis et divortiis, ex jure civili, id est, divino et
Talmudico, veterum Ebreorum, libri tres. In the follow~
ing year he resumed the study of English antiquities,
and employed himself upon an edition of Fieta, to which
he prefixed a learned dissertation. In 1650 he sent to
the press his great work, De Synedris et prafecturis
Juridicis veterum Hebr@orum ; which, with the Fin-
dici® Maris clausi, published in 1653, closes the long
catalogue of his literary labours. In the latter work may
be found much information relative to the biography of
the author.

When the party to which Selden had principally
attached himself rose into power, he made use of this
circumstance for the protection, on various occasions, of
the interests of literature. In particular, he exerted
himself in favour of the university of Oxford, where he
had received his education, sheltering it from the attacks
of the more zealous members of his party. He extended
the same fostering care to the university of Cambridge ;
and, in 1645, had the honcur conferred upon him of being
unanimously elected master of Trinity-hall, an office
which he thought proper to decline.

At length, in the year 1654, the constitution of Selden
began to give way, and a frame never remarkably robust
yielded to the pressure of age and infirmities. Conscious

E 4
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of the change which was approaching, he summoned to
his side his friends, the primate Usher and Dr. Lang-
baine, to whom he expressed his confidence in the con-
solations of religion. He said, ¢ that he had his study
full of books and papers of most subjects in the world ;
yet at that time he could not recollect any passage wherein
he could rest his soul, save out of the Holy Scriptures,
wherein the most remarkable passage that lay most upon
his spirit was Titusii. 11,12,13,14.” Soon afterwards
he sent for his friend Whitelocke, to advise with him on
the subject of his temporal affairs, but was prevented
from entering into them by increasing debility. He died
(unmarried) on the last day of November, 1654, and on
the 14th of December was interred in the Temple church,
where a mural monument was raised to his memory.
[Note16.] He left considerable wealth, chiefly acquired,
as it appears, by means of his connection with the family
of the Earl of Kent. His library, which was of great
extent and value, he had originally designed to bequeath
to the Bodleian ; but being offended by the refusal of the
Ioan of a MS. from that library,without the usual pledge
for its safe restitution, he bequeathed his books to his
executors, Edward Hayward, John Vaughan, and Mat-
thew Hale; who, regarding themselves ¢ as the executors,
not of his anger, but of his will,” carried their testator’s
original intentions into effect, and deposited his valuable
collection in the Bodleian.[Note 17.] A collection of an-
cient marbles, the property of Selden, was also deposited
at Oxford. [Note 18.]

The character of Selden has been drawn by one who
knew and admired him. ¢ He was a person whom no
character can flatter, or transmit in any expressions equal
to his merit and virtue. He was of so stupendous a
learning in all kinds, and in all languages (as may appear
in his excellent and transcendent writings), that a man
would have thought he bad been entirely conversant
amongst books, and had never spent an hour but in read-
ing and writing ; yet his humanity, courtesy, and affabi-
lity were such, that he would have been thought to have
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been bred in the best courts, but that his good-nature,
charity, and delight in doing good, exceeded that breed-
ing. His style in all his writings secms harsh, and
sometimes obscure, which is not wholly to be imputed
to the abstruse subjects of which he commonly treated,
out of the paths trod by other men, bat to a little under-
‘valuing the beauty of style, and too much propensity to
the language of antiquity ; but in his conversation he was
the most clear discourser, and had the best faculty of
making hard things easy and presenting them to the un-
derstanding that hath ever been known. Mr. Hyde was
wont to say, that he valued himself upon nothing more
than upon having had Mr. 8elden’s acquaintance from the
time he was very young ; and held it with great delight
as long as they were suffered to continue together in
London ; and he was much troubled always when he
heard him blamed, censured, and reproached for staying
in London, and in the parliament, after they were in
rebellion, and in the worst times, which his age obliged
him to do; and how wicked soever the actions were which
were every day done, he was confident he had not given
his consent to them, but would have hindered them if
he could with his own safety, to which he was always
enough indulgent. If he had some infirmities with other
men, they were weighed down with wonderful and pro-
digious abilities and excellencies in the other scale.” *
Some traits of Selden’s personal character remain to be
mentioned. His kindness to scholars in distress has been
recorded in a letter from Merrick Casaubon to the pri-
mate Usher: I was with Mr. Selden after I had been
with your grace, whom, upon some intimation of my
present condition and necessities, I found so noble as
that he did not only presently furnish me with a consi-
derable sum, but was so free and forward in his expres«
. sions, as that I could not find in my heart to tell him
much of my purpose of selling, lest it might sound as a
further pressing upon him, of whom I had elready
received so much.” [Note 19.] Notwithstanding the
. * Life of Clarendon. -
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courtesy and affability of which Lord Clarendon speaks,
itappears that upon some occasions the habits of the scho=
lar overcame the usual urbanity of Selden’s disposition.
We are told by Calomies, that when Isaac Vossius was
sometimes ascending his staircase to pay him a visit,
Selden, being engaged in some deep research, would call
out to him from his study that he was not at leisure for
conversation. Whitelocke, however, says that ¢ his mind
was as great as his learning ; that he was as hospitable
and generous as any man, and as good company to those
whom he liked.”* Asto his religious opinions, we have
the testimony of Sir Matthew Hale. ¢ I know,” says
Baxter, in his additional notes on the life of Hale, “ you
are acquainted how greatly he valued Mr. 8elden, being
one of his executors, his books and picture being still
near him. I think it meet, therefore, to remember that
because many Hobbists do report that Mr. Selden was
at the heart an infidel, and inclined to the opinions of
Hobbes, I desired him to tell me the truth herein: and
he oft professed to me that Mr. Selden was a resolved,
serious Christian, and that he was a great adversary to
Hobbes’ errors, and that he had seen him openly oppose
him so earnestly, as either to depart from him or drive
him out of the room.” In another place, Baxter tells us
that Selden would not have Hobbes in his chamber while
he was dying, calling out “No atheists !” But, according
to Mr. D’Israeli, it appears from Aubrey’s papers that
Hobbes stood by the side of his dying friend.+

After the death of Selden, a small volume of apophe
thegms waspublished by hisamanuensis, Richard Milward,
under the title of ‘Selden’s Table Talk. The authenticity
of these apophthegms has been sometimes doubted, and
especially by Dr. Wilkins, who considers many parts of
the volume as derogatory to the character of Selden.
Another of Selden’s biographers }, however, is of opinion
that the Table Talk has a great air of genuineness, and
has accordingly extracted from it many passages as illuse

® Memor. p. 608. 4 Quarrels of Authors, vol. jii. p.38 -
$ Dr. Aikin,



SIR MATTHEW HALB. 59

trative of the sentiments and habits of Selden. ¢ There
are some of the thoughts and maxims recorded in
Selden’s Table Talk,” observes that judicious writer,
¢ in which there appears a sufficient eonfonmty with his
conduct and writings to remove all suspicion that they
were not hisreal sentiments. There are, besides, many
of a lighter kind, and some, as has been hinted, more
lax and worldly in their morality than might have been
expected from a man of his honourable character, but
which, perhaps, were advanced in conversation as plau-
sible deductlons from principles only assumed for the sake
of argument.” [Note 20.]

A collected edition of the works of Selden was pub-
lished in the year 1726, by Dr. David Wilkins, arch-
deacon of Suffolk, &c. in 3 vols. folio (usually bound in
six), to which the editor has prefixed alife of the author.

Some specimens of Selden’s poetical attempts re-
main *; but they are not such as to induce any regret
that he devoted so little of his time to the Muses. He
is, however, introduced by Sir John Suckling, in his
¢ Session of the Poets.”

¢ ‘There was Selden, and he sat close by the chair,”

MATTHEW HALE.
1609—1676.

Marreew HALE was born on the 1st Nov. 1609, at
Alderley, in the county of Gloucester. [Note21.] His
grandfather, Robert Hale, had acquired a considerable
fortune in trade, which he divided amongst his five sons ;
the second of whom, Robert, was educated for the bar,
and married Joan, the daughter of Matthew Poyntz,
esquire, of Alderley, a branch of the noble family of the
Poyntzes of Acton. Matthew, the subject of this me-
moir, was the only issue of the marriage. His father

l’. See hh verses in Greek, Latin, and English, in Brown's Britannia
astoral
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was a man of highly scrupulous conscience, and is said to
have abandoned his profession, on the ground that the
practice of it was not consistent with a strict adherence
to truth and justice. According to Burnet, “ he gave
over the practice of the law, because he could not under-
stand the reason of giving colour in pleading, which, as
he thought, was to tell a lie.”* While yet an infant,
Matthew Hale was deprived of both his parents, and was
educated under the directions of Anthony Kingscot, of
Kingscot, esquire, his next kinsman, after his uncles, on
the maternal side.

His guardian, being attached to the doctrines of the
Puritans, placed young Hale under the tuition of teachers
professing similar opinions ; and at this period of his life
it is probable that those habits of strictness, which after
wards distinguished both his principles and manners,
were formed. At the age of seventeen, he became a
student of Magdalen-hall, Oxford; and for some time
distinguished himself there, as at school, by his pro-
ficiency in his studies. The dissipations of the univer=
sity, however, offered temptations which the youthful
Puritan was unable to resist ; and he plunged into the
abomination of stage-plays with a looseness proportioned
to his former austerity. Rejecting the precise garments,
to which he had been accustomed, he began to indulge
in the sinfulness of fashionable habiliments; and being
gifted by nature with a powerful and agile frame, he
forsook the lectures of his tutor for the lessons of the
fencing-master. To such an extent, at this period, did
he carry his love for martial weapons, that on his tutor’s
departure to the Low Countries, as the chaplain of the
celebrated Lord Vere, young Hale resolved to accome
pany him, and, in the military phrase of the seventeenth
century, to trail a pike in the Prince of Orange’s army.

From the execution of this warlike resolution he was -

deterred by an accident. Being engaged in a suit at law

relating to his estate, he was induced to visit London,

with a view of forwarding the interests of his suit. Having
. * Life of Hale, p. 2
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retained Serjeant Granville [Note 22.] he became per-
sonally acquainted with that learned lawyer, who, re-
marking the many valuable qualities which his young
client possessed, persuaded him to relinquish his idea of
military service, and to devote himself to the study of the
law. Accordingly, on the 8th November, 1629, he was
admitted a student of Lincoln’s Inn. The ardour which
he had lately displayed in the pursuit of pleasure was
now applied to better purposes; and he commenced his
studies with a zealous industry which could not fail to
ensure success. Discarding his gay clothing, he assumed
a plain and student-like habit, and for some years
[Note 28.] devoted sixteen hours each day to study.
But in despite of this change, his attachment to convivial
society still occasionally over-mastered him, till an inci-
dent occurred which produced a powerful effect upon his
mind. Having joined a party of his companions, they
indulged so deeply in draughts of wine, that one of the
company became insensible, and the most serious appre-
hensions were entertained for his life. Hale was so much
affected by this accident, that, retiring into another room,
he fell upon his knees, and prayed earnestly to God that
his friend might be restored, and that he might be him-
self pardoned for having been a participator in such ex-
cesses. At the same time he made a vow never more to
be guilty of similar intemperance, nor again to drink a
health while he lived, a vow which he is said to have
observed with much strictness. It was probably under
the influence of these feelings that he composed that
scheme of daily employments, which his reverend bio-
grapher has preserved *, and which is remarkable for the
tone of strict religious feeling pervading it. His early
impressions appear to have recurred in full force ; and so
austere did he become, as to exhibit the greatest negli-
gence in his personal appearance, insomuch, that upon
one occasion he was impressed as a fit person to serve his
majesty, and was only released in consequence of his being
recognised by some passing acquaintance. )
* Burnct’s Life, p. 9.
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The diligence and ability displayed by Hale attracted
the attention of Noy, the attorney-general [Note 24.],
who undertook to direct his studies, and evinced so
warm an interest in his success, that he was distinguished
amongst his fellow-students by the name of young Noy.
The patronage of less important personages than an
attorney-general has been found beneficial to many an
unknown young lawyer ; and under the auspices of Noy
the talents of Hale speedily became known. Nor did
he himself neglect any means which industry and per~
severance could afford of ensuring success. According
to the laborious practice of that day, he compiled in the
course of his professional studies a common-place book,
exhibiting so much learning and diligence, that when he
was afterwards raised to the dignity of chief baron, it
was borrowed from him by one of the judges of the
king’s bench, who, on perusing it, declared, that, though
composed at so early an age, it was a performance
which no lawyer in England could have surpassed
[Note 25.] In prosecuting his studies, Hale did not
confine himself to an acquaintance with the principles of
our own municipal law, but likewise turned his attention
to the writers on Roman jurisprudence, in whose works
he discovered the origin and grounds of many of the rules
which prevail in our own system. It was to him a sub-
ject of regret, and the sentiment may at the present day
be repeated, that the principles of the civil law are sa
seldom studied by our common lawyers.

Tt was the good fortune of Hale, at this early peried
of his life, to secure the friendship of two very eminent
persons, the learned Selden® and John Vaughan [Note
26.], afterwards chief justice of the court of common
pleas. The various acquirements and instructive conver«
sation of the former led young Hale to extend the scope of
his studies, and to apply himself to literary and scientific
pursuits. Some branches of the mathematics and of
natural philosophy engaged a considerable portion of his
attention, and his writings on these subjects attest the

# See his Life,in this volume,
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diligence of his application. He took a pleasure, also, in
studying medicine and anatomy, in which his biographer
affirms him to have made no inconsiderable progress.
Ancient history and chronology also afforded an employ-
ment for his leisure hours; but his principal delight was
the study of divinity, to which he was probably led by
the associations of his childhood. These pursuits he
used to call his diversions, to which he recurred for
refreshment, when fatigued with his professional studies.
Like many men of ardent genius, he possessed the valu-
able faculty of applying the powers of his strong and
active mind to various subjects, without that distraction
of thought to which persons of inferior capacity are sub-
ject. His indefatigable industry also enabled him to
accomplish tasks which to the indolent would seem in-
credible. He rose early in the morning, and as he sa-
- crificed no portion of the day to idle society, nor even in-
dulged in any useless correspondence by letter, he found
leisure to apply to his various literary pursuits without
injury to his professional prospects. His temperance
also was highly favourable to mental occupations; and so
sparing was he in his diet, that his meals never pre-
vented him from immediately resuming the labours which
they had interrupted. It is, perhaps, to the variety of
studies in which Hale engaged that his extensive learning
is to be attributed. A complete change in the nature of
the objects upon which the mind is engaged is almost
equivalent to repose, and is, perhaps, equally salutary to
the mental health,

‘With all the advantages which his long and laborious
studies could confer, Hale was called to the bar. The
period of his entrance into public life was unfavour-
able. The civil dissensions with which the country
was beginning to be harassed rendered it difficult for
the members of a profession standing so conspicuously
in the eye of the public to play a wise and honest
part. The early prepossessions of Hale must have led
him to favour the country party, while his intimacy with
Noy might probahly induce him to regard the friends
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of prerogative with less distaste. In forming the scheme
of his conduct at this difficult period of his life, he is
" said to have proposed to himself as a model the character
of Atticus, who, amidst the turbulence of contending fac-
tions, met with the esteem and regard of all. [Note 27.]
In imitation of the Roman, Hale resolved to take no
part in the political contests with which the country was
agitated. The only interest which he manifested in
public affairs was in succouring the distressed of both
parties. The strict neutrality thus professed by Hale, at
a period when so much was at stake on both sides, is
not a subject for applause. When the violent and the
indiscreet of all parties are roused to action, it does not
become the moderate and sensible portion of society to
remain unmoved, and to preserve their individual repose
at the expense of the tranquillity of the state. At a
later period of his life Hale appears to have been sen-
sible of this error, and exerted the influence which his
high character gave him in endeavouring to place the
liberties of his country upon a sure foundation.

The neutrality which he observed in politics, and the
esteem in which he was held by both parties, on account
of his general character, rendered him a very desirable
advocate to such of the prerogative party as were put
upon their trials for political offences. He was accord-
ingly engaged in many of the great state trials of this
period, and appeared as counsel for the Earl of Strafford
and for Archbishop Laud.* The argument delivered
on this occasion by Herne, the archbishop’s leading
counsel, is said to have been compiled by Hale.[Note
28.]° He was also counsel for the Duke of Hamilton,
Lords Holland, Capel, and Craven. On the trial of
the latter fobleman, it is said, that on being threatened
by the attorney-general for appearing against the go-
vernment, he answered, ¢ that he was pleading in
defence of those laws which they declared they would
maintain and preserve, and he was doing his duty

* 4 State Trials, 338.
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to his client, s0 that he was not to be daunted with
threatenings.” .
Notwithstanding his aversion to political engagements,
we are told by Wood *, that in the year 1643 Hale
took the covenant, and appeared several times with other
lay persons in the assembly of divines at Westminster. He
was held in much esteem by the members of the parlia-
mentary party, and in his capacity of counsel was
added to the commissioners deputed by parliament to
treat with the royal commissioners, as to the reduction
of Oxford. On ' this occasion, he exerted himself to save
that ancient seat of learning from the destruction with
which it was threatened. On the death of Charles I.,
and the establishment of the commonwealth, Hale, less
scrupulous than his friend Vaughan, who wholly de-
clined practice until the restoration, took the engage-
ment  to be true and faithful to the commonwealth of
England, without a king or house of lords;” an act
which the high court of justice seem to have required
before they would permit counsel to argue.*+ Having
by this engagement secured the confidence of the par-
liament, Hale was, on the 20th of January, 1651-2,
appointed one of a committee to consider the reform-
ation of the law. In this labour he had some singular
associates, amongst whom may be mentioned Major-
general Desborough, Col. Tomlinson, and the celebrated
Hugh Peters. The latter was one of the most active
members of the committee: according to Whitelocke I,
 he understood little of law [ Note 29.], was very opi-
nionative, and would frequently mention some proceed-
ings of law in Holland, wherein he was altogether
mistaken.”} The committee met several times in the
hause of lords; but considering the nature of the times
and of the materials of which it was composed, it is not
wonderful that little was effected by its labours. Some
resolutions were, howevér, passed, which may afford
suggestions not unworthy of the attention of those who

* Ath. Ox., vol. ii. coL 574,
+ See the trial of Love, 5 State Trials, 211. Memorials, p. 520,
) 4
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are desirous of seeing the abuses of our suits at law
amended.* The following may be taken as a specimen.
¢ If the defendant in a peérsonal action before pleading
tender satisfaction to the plaintiff, with costs of suit, and
it appear afterwards at the trial to the jury sufficient,
and not accepted of, the plaintiff to lose his own and
pay the other’s costs in the suit.” [Note 30.]

©On the death of the king, and the destruction of that
authority from which, according to the theory of the
constitution, the judges derived their powers, six out of
the twelve judges immediately resigned their offices. The
two chief justices, the chief baron, and three of the
puisne judges, however, signified their readiness to con<
tinue in the exercise of their functions, provided the
commons passed a declaration in favour of maintaining
the fundamental laws of the realm, and at the same time
repealed the oaths of allegiance and supremacy. A vote
was also passed for filling up the six vacant seats, which
were mostly supplied by the promotion of serjeants. + On
8 vacancy again occurring in the common pleas, the place
was offered to Hale, who had previously, on the 25th of
January, 1658, been created a serjeant.} It has been
supposed, that this offer was made by the desire of
Cromwell, who was willing to remove from the bar a
man whose honest and resolute character might prove
injurious to his service; but it is more probable, that
Hale was raised to the bench as one whose early con-
nections with the country party rendered him not un-
acceptable to the predominant faction. At first he
hesitated as to the acceptance of the proffered dignity.
His practice was considerable and lucrative, and he had
some doubts as to the propriety of acting under a com-
mission from the then ruling powers. Upon being urged,
however, by many persons, and even by Sir Orlande
Bridgman and Sir Geoffrey Palmer, men of his own
profession, and much attached to the royal party, and
having satisfied some of his scruples by conversing with

* Memorials, p. 520. .1 Com. Journ. 1 June, 1649.
1 Wood. Ath. Ox. ubi sup.
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two eminent divines, Dr. S8heldon and Dr. Henchman,
he came to the resolution, ¢ that as it was abeolutely ne-
cessary to have justice and preperty kept up at all times,
it was nosin to take a commission from usurpers.” [ Note
31.] On his appointment to the bench, Hale did not
hesitate for some time, in the usual routine of his judicial
duties, to preside at the trial of criminals, though he re-
fused to take any part in the proceedings instituted
against individuals for political offences. At length he
began to entertain scruples, which would appear to be
wholly unfounded, with regard to the lawfulness of in-
flicting punishment by virtue of the commission under
which he sat, and accordingly he refused to sit on the
crown side at the assizes. It is probable that this refusal
was not unpleasing to the government, as upon more
than one occasion Hale had displayed a resolution not to
favour the wishes of those in power at the expense of
justice. Soon after he was raised to the bench, two
soldiers were. tried before him at Lincoln for murder,
under the following circumstances. An inhabitant of
Lincoln, who had been one of the royal party was met
by one of the soldiers in the fields with a fowling-piece
ip his hand. The soldier observing him with the arms
informed him that the protector had ordered that none
who had been of the king’s party should carry arms,
and attempted to force them from him. The man re-
sisted, and, throwing the soldier down, beat him and left
him. The soldier having met with one of his com-
panions, prevailed upon him to accompany him for the
purpose of taking revenge. They accordingly watched
for their adversary, and on his approach, the soldier
who had before demanded the fowling-piece again ad-
dressed him ; and while they were struggling for the
possession of the arms, the other soldier, coming behind
the man, ran his sword through his body. For this act
the men were tried: one of them was found guilty of
manslaughter, the other of murder. At the trial Col.
‘Whaley, who was in command of the garrison, came
into court, and, addressing the bench, urged that the de-
¥ 2
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ceased was killed for disobeying the protector’s orders,
and that the soldier had but done his duty. The judge,
however, was neither convinced by the colonel’s argu-
ments nor daunted by his threats; and passing judg-
ment upon the prisoner, ordered speedy execution to be
done, lest a reprieve should be granted. Upon another
occasion, also, he displayed a degree of moral courage,
and a sense of justice, highly honourable to him. Un-~
derstanding that the protector had ordered a jury to be
returned to try & eause in which he was particularly
interested, the judge called upon the sheriff' to give an
\explanation of this transaction. The sheriff professed
himself wholly ignorant of it, and referred to the under-
sheriff, who admitted the jury had been returned by an
order from Cromwell. Hale, having pointed out the
statute which directs that all juries shall be returned by
the sheriff or by his lawful officer, dismissed the jury,
and refused to try the cause. On his return from the
circuit the protector expressed his high displeasure at his
conduct, and told him, in anger, that he was not fit to
be 8 judge; to which the only answer Hale returned
was, that it was very true,

In some instances he was prevented, by the exertion
of an authority which he could not control, from giving
a clear way to the course of justice. Some anabaptists
had rushed into a church, and violently disturbed the
congregation while engaged in receiving the sacrament.
This outrage having reached the ears of Hale while on
the circuit, he resolved to have the offenders brought to
Jjustice, it being intolerable, as he well observed, that
those who pretended so highly to liberty of conscience
should molest others in the exercise of their religion.
The proceedings against these offenders were, however,
stayed by an authority superior to that of the judge. It
would, perhaps, have been more honourable to Hale if,
notwithstanding the disgust which the injustice of such
Pproceedings occasioned, he had still persevered in dis-
tributing the criminal laws of the country with honesty
and impartiality. It does not appear that his secession
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from the crown courts was the consequence of any hint
from the government; for on the trial of Penruddock a
special messenger was despatched to him requiring him
to assist at it. It was at this time vacation, and the
judge was resident at his country house at Alderley. His
answer was, that he thought four terms and two circuits
were enough, and that the short interval of rest was
barely sufficient for the arrangement of his own affairs,
and upon this ground he excused himself.

In the year 1654, while filling the office of one of the
Jjustices of the common pleas, Hale was elected one of
the five knights of the shire returned to parliament for
the county of Gloucester. [Note 82.] He does not
appear to have entertained any scruples at the lawfulness
of appearing in that assembly, where he proposed a reso-
tution which indicated very clearly the nature of his
political sentiments. He moved that the legislative au=
thority should be affirmed to be in the parliament of
the people of England, and a single person qualified with
such instructions as that assembly should authorize, but
that the military power for the present should reside in
the protector.* He likewise exerted himself as became
his character to moderate the wild designs which were
brought forward by various enthusiastic members.
Amongst other extravagant motions, was one to destroy
all the records in the Tower, and to settle the nation on
a new foundation. The opposition of Hale, whose in-
timate acquaintance with those relics of former ages was
well known, was successful ; and such was the zeal with
which he spoke, that ¢ he stopped even the mouths of
the frantic people themselves.”

On the death of Oliver Cromwell, Hale refused to
act under a commission from the Protector Richard,
alleging that he could no longer sit under such authority.
In the same year, he was returned as one of the members
for the university of Oxford; and, in 1660, he appeared
as knight of the shire for the county of Gloucester, in the

* Goddard's Journal, prefixed to Bi s Diary, vol. i. Godwin, vol.iv.
p.118
r3
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parliament which recalled Charles II. When the returfi
of the king was loudly demanded, Hale distinguished
himself by a motion, the policy of which has been ques-
tioned, but which, had he been fortunate enough to
carry it, might have prevented many of the evils and
much of the misgovernment which followed the restora«
tion. He moved that a committee might be appointed to
look into the propositions that had been offered by the
late king during the war, particularly at the treaty of
Newport, that from thence such propositions might be
digested as might be fit to be sent over to the king. The
motion was opposed by Monk, who urged the danger of
delay in the then agitated state of the country, and
moved, that commissioners should be immediately de-
spatched to bring over the king. To this the house as~
sented with a shout, and Hale’s motion was not again
mentioned.* The part which he acted on this occasion
does not appear to haveé made an ill impression on the
court, as his name is found amongst the commissioners
for the trial of the regicides.t '

When it became necessary, on the Restoration, to
remodel the bench, Clarendon wisely resolved to fill the
vacant seats with men of probity and character. Hehad
observed the ill effects which, in the reign of Charles I,
had followed the appointment of profligate men, and the
conversion of the judges into the instruments of govern-
ment, and he resolved to prevent the repetition of the
evil by elevating such men as Hale to the bench.
But it was not without considerable reluctance that Hale
‘was prevailed upon again to undergo the arduous duties
of a judicial station. He has left a statement of the
reasons which ‘at "this time disinclined him to accept
office.§ From this document we learn the amount of
his fortune ; the smallness of which he urges as an
objection to his acceptance of the dignity. ¢ Because
the smallness of my estate, the greatness of my

* Burnet’s Own Times. + 5 State Trials, 986

See Clarendon’s Life, vol. ii. ed 1
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charge, and some debts, make me unable to bear it with
that decency which becomes it, unless I should ruia
myself and family: my estate not above 500/. per
snnum ; six children unprovided for ; and a debt of
10004. lying upon me.” [Note 33.] Notwithstanding
these objections, Hale was soon afterwards appointed
chief baron of the exchequer; and, on delivering to him
his commission, the chancellor, Lord Clarendon, ex~
pressed in warm terms the singular esteem he entertained
for his character, telling him, ¢ that if the king could
have found an honester and fitter man for that employ«
mment, he would not have advanced him to it ; but that
he had preferred him, because he knew no other whe
deserved it so well.” The retiring disposition of the
chief baron induced him to shun the customary honour of
knighthood ; and it was only upon meeting the king at
the house of the chancellor, by an arrangement unknown
to himself, that he submitted to the ceremony. :
. In his new station he devoted himself with diligence
to the duties of the bench, but seldom took any part in
political transactions. After the great fire of London he
sat at Clifford’s Inn, as one of the commissioners for
- settling the disputes between landlord and tenant ; and
to his labours, and to those of Sir Orlando Bridgman,
the chief justice of the common pleas, the amicable
arrangement of the disputes, and the peaceful rebuilding
of the city were generally attributed.
. When the project was set on foot for the comprehene
sion of the dissenters, or an accommodation between
that body and the church of England, a conference took
place between the heads of both parties, and 8ir Matthew
Hale was applied to by Dr. Wilkins, on the part of the
church, and by Baxter, on behalf of the dissenters, to .
prepare a bill for the purpose of effecting the desired
accommodation. This task Hale readily undertook, as
he had lived on terms of friendship and intimacy with
persons of both parties: but the design was abandoned,
in consequence of a vote of the commons in opposition
to it, at the commencement of the next session. The
¥4
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dissenters had to struggle, not only against the prejudices
of the church of England, but against the machinations
of those who favoured the church of Rome; and who
sought, by preventing a junction between the churchmen
and the dissenters, to compel the latter to join their own
party, and to insist with them upon a general toleration.
In the year 1665, Sir Matthew Hale was unfortunately
called upon to preside at the trial of two wretched
women who were indicted for the crime of witcheraft.
In reviewing his conduct upon this occasion, allowance
must be made for the prejudices of the times in which
he lived ; prejudices, perhaps, strengthened in his case
by the zeal with which he had devoted himself to the
speculative part of theological learning. 8till it is im«
possible to acquit him of a too easy credulity on this
occasion, since in the course of the trial some experi-
ments were instituted with regard to the correetness of
the representations made by the persons supposed to be
affected, the result of which induced some impartial by-
standers to declare, that they believed the whole trans~
action a mere imposture.* At the conclusion of the
trial Hale did not sum up the evidence, but left the case
to the jury, with a very short direction, professing, at
the same time, his belief in the crime of witcheraft.
He said, “ that there were such creatures as witches he
made no doubt at all ; for, first, the Scripture had af-
firmed so much ; secondly, the wisdom of all nations
had provided laws against such persons, which is an ar<
gument of their confidence of such a crime. And such
hath been the judgment.of this kingdom, as appears by
that act of parliament which hath provided punishments
proportionable to the quality of the offence.”” The
prisoners were found guilty, and, no reprieve being .
granted, were executed pursuant to their sentence with=
out making any confession ; which, upon some other
occasions, had been extorted, by their own superstitious
terrors, from the unhappy persons accused of this crime.
[Note 34.]
S * State Trials, vol. vi. p. 696,
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‘On the 18th of May, 1671, 8ir Matthew Hale was
promoted to the office of chief justice of the court of
king’s bench ; and such was the reputation which he had
acquired in his judicial capacity, that he is said to have
drawn after him into that court much of the business
- which had been depending in the exchequer. He did
not, however, preside long in this court : his strength and
health shortly began to fail him, and though for a time he
endeavoured to perform the duties of his office, being
supported to the bench by his servants, he at length re-
solved to resign the seat for which he found himself un-
fit. He made an earnest application for his writ of ease ;
but such was the general satisfaction which his conduct
as chief justice had given, that the king delayed for some
time the granting of his request. At length, wearied
with the burthen of duties which he was unable to per«
form, he prepared, in his own hand, a short deed of sur-
render of his office, which, on the 21st of February,
1675, going before a master in chancery, he sealed and
delivered and acknowledged for the purpose of enrol-
ment. On the previous day, he had surrendered to the
king in person, who was pleased to dismiss him with
great grace, and to promise the continuance of his pen
sion during life. After his retirement he suffered much
from attacks of the asthma, and from dropsy, under
which he sank, and died on Christmas day, 1676. He
was buried on the 4th of January, in the churchyard
at Alderley, among his ancestors.

Sir Matthew Hale was twice married : his first wife
was Ann, the daughter of Sir Henry Moore, of Faly, in
Berkshire, by whom he had ten children: his second
wife was Ann, the daughter of Mr. Joseph Bishop, of
Faly, and had been, according to the Hon. Roger North,
a servant in his household.

The character of Sir Matthew Hale as a judge was
splendidly pre-eminent. His learning was profound ;
his patience unconquerable ; his integrity stainless. In
the words of one who wrote with no friendly feeling
towards him, ¢ his_voice was oracular, and his person
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little less than adored.”* The temper of mind with
which he entered upon the duties of the bench is best
exemplified in the following resolutions, which appear to
have been composed on his being raised to the dignity of
chief baron at the restoration.

“ Things necessary to be continually had in remem=
brance :

¢ 1. That in t.he administration of justice I am ine
trusted for God, the king, and country ; and therefore,

2. That it be done, 1. uprightly ; 2. deliberately ;
3. resolutely.

¢ 8. That I rest not upon my own understanding: or
strength, but implore and rest upon the diréction and
strength of God.

““ 4. That in the execution of justice I carefully lay
aside my own passions, and not give way to them how-
ever provoked.

¢ 5. That I be wholly intent upon the business I
am about, remitting all other cares and thoughts as
unseasonsble and interruptions.

¢ 6. That I suffer not myself to be prepossessed with
any judgment at all, till the whole business and both
parties be heard.

7. That I never engage myself in the beginning of
any cause, but reserve myself unprejudiced till the whole
be heard.

. 8. Thatin businesscapital, thoughmy nature prompt
me to pity, yet to consider there is a pity also due to
the country.

9. That I be not too ngld in matters purely consci-
entious, where all the harm is diversity of Judgment.

€ 10. That I be not biassed with compassion to the
poor, or favour to the rich, in point of justice.

 11. That popular or court applause or distaste have
no influence in any thing I do, in point of dlstn’buuon
of justice.

“ 12, Not to be sohcltouswhat men will say or think,

* Roger North’s Life of Lord Guilowd, vol. L. p. 198,
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90 Jong as I keep myself exactly according to the rule of

ce.
- ¢ 18. If in criminals it be a measuring cast, to incline
to mercy and acquittal.
¢ 14. In criminals that consist merely in words, where
10 more harm ensues, moderation is no injustice.

¢ 15. In criminals of blood, if the fact be evident,
severity is justice.

¢ 16. To abhor all private solicitations, of what kind
soever, and by whomsoever, in matters depending.

¢ 17. To charge my servants, 1. Nottointerpose in any
matter whatsoever; 2. Not to take more than their known
fees ; 8. Not to give any undue precedence to causes ;
4. Not to recommend counsel.

“ 18. Tobelhortmdlpanngatmeals, that I may be
the fitter for business.”
" Under the influence of resolutions like these, the con-
ducs of Hale on the bench appears to have been almost
dirreproachable. So rooted and vehement was his abhor-
rence of every thing like improper influence, that he
earried his punctilious feelings on this subject to an
almost fantastieal excess. Some anecdotes of this * un-
easonable strictness” have been preserved. A gentleman
who happened to be a party in a cause which stood for
trial at the assizes sent & buck to the judge as a present.
On the trial coming on, Hale remembered the name,
and desired to know “ if he was the same person who
sent him the venison ?”” On discovering that this was the
fact, he told the donor, that < he could not suffer the
trial to go on till he had paid him for his buck.” The
gentleman answered, ‘ that he never sold his venison,
and that he had dene nothing to him which he did not
do to every judge that had gone that circuit,” an asser-
tion confirmed by:geveral gentlemen present. The judge,
however; calling to mind the maxim of Solomeon, that ¢
‘gift perverteth the ways of judgment, would not suffer the
trial to proceed until the venison was paid for, which the
gentleman resenting as an insult, withdrew the record.
In the same manner, Hale directed his servants to pay
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for the six sugar-loaves which, according to custom,
were presented to him at 8alisbury by the dean and
chapter. He carried the same spirit into the common
transactions of life, and on making purchases insisted
upon paying more than was demanded ; a refinement
which even the most jealous construction of his actions
could scarcely have rendered necessary. On being told
that he seemed to make ill bargains, he replied, ¢ that
it became judges to pay more for what they bought than
the true value, that so those with whoin they dealt might
not think they had any right to their favour by having
sold such things to them at an easy rate.” He added,
that it was suitable to the reputation which a judge
ought to preserve to make such bargains that the world
might see they were not too well used on some secret
account. But even this over-scrupulous delicacy has not
preserved Sir Matthew Hale from the imputation of
showing favour to those towards whom his prejudices
inclined him. ¢ He was an upright judge,” says the
Honourable Roger North*, ¢ if taken within himself;
and when he appeared, as he often did and really was,
partial, his inclination or prejudice, insensibly to himself,
drew his judgment aside. His bias lay strangely for
and against characters and denominations, and sometimes
the very habits of persons. If one party was a courtier
and well dressed, and the other a sort of puritan with
a black cap and plain clothes, he insensibly thought the
Jjustice of the cause was with the latter. If the dissenting
or anti-court party was at the back of a cause, he was
very seldom impartiat, and the loyalists had always a
great disadvantage before him. It is said he was once
caught. A courtier, who had got a cause to be tried
before him, got one to go to him, as from the king, to
speak in favour of his adversary, and so carried his
point ; for the chief justice could not think any person
to be in the right that came so unduly recommended.”
[Note 85.] Taking into the account the temper of this
Lively writer, it is not improbable that the partiality
* Life of Lord Guilford, vol. i, p. 119,
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towards the puritans, of which he complains, was nothing
more than that due and decent degree of favour, with
which a judge is bound to regard all the suitors before
him, but which, being seldom extended by prerogative
magistrates towards persons of that class, would naturally
appear to a prerogative writer to be the result of demo-
. cratical prejudices. The same author, who accuses Hale
of professing “ demagogical principles,” has yet borne
testimony to the impartiality with which he conducted
himself, while presiding in the exchequer, in cases in
which the crown was concerned. I have heard him
(Lord Guilford) say, that while Hale was chief baron of
the exchequer, by means of his great learning, even
against his inclination, he did the crown more justice in
that court than any others in his place had done with all
their good will and less knowledge. But his lordship
knew also his foible, which was leaning towards the
; yet when he knew the law was for the king
(as well he might, being acquainted with all the records
of that court, to which men of the law are commonly
strangers), he failed not to judge accordingly.”*

* In the demeanour of Hale on the bench, gravity, pa-
tience, and urbanity were mingled. He exhibited nothing
of that hasty and captious bearing, towards the counsel
who appeared before him, into which some judges have
been betrayed ; although when he saw them wandering
from the point, he led them back to it; a course by which
he divested the cases argued before him of many dif-
ficulties and perplexities. In summing up to the jury,
he would require the bar to interrupt him in case they
perceived any mistake or omission in his statement; an
interruption which many judges of meaner abilities have
regarded as an insult. To the younger professors of the-

_law, and to the students, Hale was singularly urbane,
endeavouring to encourage them, and taking every oppor-
tunity of affording them instruction. ¢ I have known
the court of king's bench,” says the Hon. Roger North,
4 gitting every day from eight to twelve, and the Lord

* Life of Lord Guilford, vol.i. p. 118,
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Chief Justice Hale managing matters of law to all ima-
ginable advantage to the students, and in that he took a
pleasure, or rather pride. He encouraged arguing when -
it was to the purpose, and used to debate with the counsel, .
so as the court might have been taken for an academy of .
sciences as well as the seat of justice.” * .

On the trial of criminals, Hale displayed that temper .
and moderation so requisite to the ends of justice, when .
the accused and the accusers meet on unequal terms.
He indulged in no levity, he exhibited no harshness or
severity, but summed up with an impartiality which left
even the prisoners nothing of which to complain. He
would never suffer the witnesses to be intimidated or con«
fused by the examination of counsel. When it became
necessary for him to pronounce sentence of death, the
solemn and earnest exhortations with which he accome«
panied it, so free from all affectation, so serious and so
devout, are said to have attracted strangers to listen to
the impressive lesson.

As alawyer, and especially as a constitutional lawyer,
Hale has, perhaps, never been equalled. His young rival,
the Lord Keeper North, ¢ revered him for his great
learning in the history, law, and records of the English
constitution.” + Comparing him with Sir Edward Coke,
he transcended even that great luminary of the law in the-
accuracy and extent of his antiquarian knowledge, in his
intimate acquaintance with the records, and in the orderly
arrangement of the vast stores of learning which he had
acquired. The respect paid to. his legal opinions even
in his own day was such, that when sitting as the
puishe baron of the exchequer, and delivering his opinion
last, at variance with that of his brothers, the latter,
struck with the force of reasoning displayed in Hale’s
arguments, have been known to retract the opinion they
had expressed. His published professional works are
worthy of the high reputation which he enjoyed while
living, and will for ever remain as monuments of his

* Discourse on the Study of the Law: 32.
+ Life of Lord G ord,y &P
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diligence and profound learning. To his great work on
the Pleas of the Crown, reference is made, as to the records
of the law themselves. His admirable Analysis of the
eivil part of our law supplied Sir William Blackstone
with the idea of his Commentaries, which have been
termed “ A superstructure raised on the foundation of
Lord Hale’s previous digest and distribution of the sub-
ject.”* Many of the invaluable treatises and collections
compiled by the industry and learning of Sir Matthew
Hale still remain unpublished. At the close of the last
century, the excellent treatise, De jure maris, de portubus
maris, and concerning the custom of goods, a work
full of profound learning, and most important in a con
stitutional point of view, was published by Mr. Hargrave
in the first volume of his Law Tracts. That gentleman
was also fortunate enough to obtain another short tract
entitled, Considerations touching the amendment ,of
law, which he has in the same manner given to the
public. At the present moment, when the amendment
of the law has not only engaged the attention of the
Tegislature, but has become a subject of no inconsiderable
interest with the people at large, it will not be unprofit-
able to state what were the opinions of Sir Matthew Hale
as to the possibility of effectuating so important an object.
After some observations on the evils arising from ¢ over-
hastiness and forwardness to alterations in the laws,” he
proceeds to remark upon ¢ the over-tenacious holding
of laws, notwithstanding apparent necessity for and
safety in the change.” The principles which Hale here
lays down, though most obvious and simple, are yet niost
admirable, and well deserve the attention of those legis=
lators who can see nothing in our institutions requiring
reform. ‘ We must remember that laws were not made
for their own sakes, but for the sake of those who were to
be guided by them ; and though it is true that they are
and ought to be sacred, yet if they be or are become un-
usefal for their end, they must either be amended, if it
may be, or new laws be substituted, and the old repealed,
# Preface to Hargrave's Law Tracts, Xii.
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so it be done regularly, deliberately, and so far forth
only as the exigence or convenience justly demands it ;
and in this respect the saying is true, Salus populi su-
prema lex esto.” * * * < He that thinks a state can be
exactly steered by the same laws in every kind as it was
two or three hundred years ago, may as well imagine that
the clothes that fitted him when a child should serve him
when he was grown a man. The matter changeth, the
custom, the contracts, the commerce, the dispositions,
educations, and tempers of men and societies, change in
a long tract of time, and so must their laws in some mea~
sure be changed, or they will not be useful for their state
and condition ; and besides all this, time is the wisest
thing under heaven. These very laws, which at first
seemed the wisest constitution under heaven, have some
flaws and defects discovered in them by time. As manu-
factures, mercantile arts, architecture, and building, and
philosophy itself, secure new advantages and discoveries
by time and experience, so much more do laws which
concern the manners and customs of men.”

The multiplication and growth of the laws are urged
by Hale as inducing a necessity for their revision and
reduction :—¢ By length of time and continuance, laws
are so multiplied and grown to that excessive variety,
that there is a necessity of a reduction of them, or other~
wise it is not manageable. * * * And the reason is, be~
cause this age, for the purpose, received from the last
a body of laws, and they add more, and transmit the
whole to the next age ; and they add to what they had
received, and transmit the whole stock to the next age.
Thus, as the rolling of a snow-ball, it increaseth in bulk
in every age till it becomes utterly unmanageable. And
hence it is that, even in the laws of England, we have
80 many varieties of forms of conveyances, feoffments,
fines, release, confirmation, grant, attornment, common
recovery deeds enrolled, &c. because the use coming in
at several times, every age did retain somewhat of what
was past, and added somewhat of its own, and so carried
over the whole product to the quotient. And this pro-

\
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duceth mistakes: a2 man, perchance, useth one sort of
conveyance where he” should have used another. It
breeds uncertainty and contradictien of opinion, and that
begets suits and expense. It must necessarily cause ig-
norance in the professors and profession itself, because
the volumes of the law are not easily to be mastered.”
The mode in which Sir Matthew Hale proposed to ac-
complish the desired reform in our juridical system is
pretty fully explained by him : — that the king, on the
address of both houses of parliament, should direct the
judges and other fit persons to prepare proper bills to ef-
fectuate the object: —that these bills should be brought
into the house of commons :—that, after having been
twice read and committed, the judges should be called
before the committee to explain the reasons and grounds
of the proposed alterations ; and that those learned per-
sons should again attend the house of lords for the same
purpose. “ Bills thus prepared and. hammered,” adds
Sir Matthew Hale, “ would have fewer flaws, and
necessity of supplemental or explanatory laws, than hath
of late times happened.” It is to be much regretted that
the tract from which these extracts have been made is
left imperfect by the author, and the particular altera-
tions which he probably intended to recommend are
consequently unknown. A few pages only are devoted
to these subjects, from which, however, some valuable
suggestions are to be gathered. The observations on the
propriety of rendering the county court a cheap and ef-
ficient tribunal are especially worthy of notice. In the
year 1796, Mr. Hargrave also published the excellent
treatise of Hale On the Jurisdiction of the Lords
House of Parliament, and in the preface expressed a
hope that he should be enabled to present to the public
a.complete edition of Lord Hale’s works; & design which,
unfortunately, has never been completed. [Note 36.]
The zeal with which 8ir Matthew Hale availed him-
self of every opportunity to increase the stores of his pre«
fessional knowledge is evinced by the rare and curious
collection of MSS., relative to the law, which he accumu~
)
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lated, at great expense, in his lifetime, and which on’
his death he bequeathed to the library of Lincoln’s Inn.
The purchase and transcription of these MSS. are said to
have cost him upwards-of 1500L ; a very large sum of .
money to be expended in those days by one who owed .
his fortune to his professional exertions. !
As a scholar, Sir Matthew Hale distinguished himself
by the composition of various works, some of which were:
published in his lifetime, and others after his decease."
His chief study was theology, to which he devoted the
principal leisure hours of his active and laborious life.
His great work, The primitive Origination of Mankind
considered and examined according to the Light of
Nature, has been variously judged. His Contem-
plations moral and divine excited the admiration of
Wilkins and of Tillotson. [Note 37.] He was the
author of two or three scientific tracts, which must be.
judged with a reference to the then state of physical
knowledge. His classical attainments were not con-.
siderable. His knowledge of Greek appears to have:
deserted him by disuse, and his translation of the Life
of Atticus does not afford any favourable specimen of his.
critical knowledge of the Latin.* His English style was
powerful and copious, sometimes to a fault. His poetical.
compositions, in which he occasionally indulged, on
religious subjects, possess very little merit. His style.
of speaking was slow and sometimes embarrassed, but.
occasionally he rose into eloquence.  His stop,” says -
the Honourable Roger North, “ by the produce always.
paid for the delay, and on some occasions he would utter
sentences heroic.” + .
In private life the character of Hale was calculated
to attract the love and reverence of his friends. Of a:
modest and retiring disposition, he appears to have.
shunned society, and thus fell under the unjust imputa- :
. tion of admitting none but flatterers to his presence. In
his family he was not happy. His sons disgraced them- .
selves by their profligate lives, and in the decline of life .
* Life of Lord Guilford, vol. i. p. 123, + Id p.120.



LORD KEEPER GUILFORD. 83

he himself married one of his own servants.* To his
inferiors he was always liberal and considerate, and
extended his kindness even to the animals that had
faithfully served him. His charities were most exten-
give. In his friendships he was very fortunate, enjoying
the conversation and good opinion of Selden and of
Vaughan, of Ward, Barrow, Tillotson, Wilkins, and
gt‘ilxlingﬂeet,,and, amongst the dissenters, of the celebrated
ter.

LORD KEEPER GUILFORD.
1640—1685.

Taere does not, perhaps, exist in English literature a
more singular and characteristic piece of biography than
the life of the Lord Keeper Guilford, by his younger
brother, the Honourable Roger North. The ardent affec-
tion of the author for his distinguished relative, his inti--
mate acquaintance with the transactions which he records,-
his stores of 'anecdote relating to his contemporaries, and
the indescribable naivete’ of his style, confer a peculiarly
interesting character upon his book. To abridge such
a narrative, to despoil the picture of the author’s peculiar
colouring,and to relate the history in other language, must
be to destroy nearly all the interest which attaches to the
original. In the following memoir, therefore, an attempt
is made to preserve, where it is possible, the language of
the biographer.,

. Francis North, afterwards Baron Guilford and Lord
Keeper of the Great Seal, was the second son of Dudley-
Lord North, Baron of Kertling, in Cambridgeshire, and
Knight of the Bath. He received his earliest education:
under a schoolmaster of the name of Wallis, at Isleworth,
a rigid presbyterian, whose wife, a zealous independent,
¢ used to instruct her babes in the gift of praying by the
spirit.” “ All the scholars,” says the biographer,  were.
wade to kneel by a bedside and pray; but this petit

* Life of Lord Gguillord, p194
e
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apark was to0 small for that posture, and was set apon
the bed to kneel with his face to a pillow ; and in this
exercise of spiritual prayer they had their directions from
her. I have heard his lordship say, that all he could
remember of his performance was praying for his dis-
tressed brethren in Ireland.” After passing some years
at another school of the same kind, young North was
removed to Bury school, then under the superintendence
of Dr. Stevens, ‘“ a cavalier master.” From Bury, his:
next step was to the university, where he became a
Fellow Commoner of St. John’s College, Cambridge, on
the 8th June, 1658. During his residence there, he
applied himself principally to mathematics and natural
philosophy, in which he made considerable progress.
Being destined for the bar, he was, on the 27th Novem-
ber 1665, admitted a student of the Middle Temple ;
and although his retiring disposition rendered him at first
averse to the profession, he commenced his studies with
much zeal and earnestness. ‘“ He used constantly the
commons in the hall, at noon and at night, and fell into
the way of putting cases (as they eall it), which much
improved him, and he was very good at it, being of a
ready apprehension, a nice distinguisher, and prompt
speaker. He used to say, that no man could be a geod -
lawyer that was not a good put-case.” He common-
placed largely, and studied with great diligence the year-
books and the elder writers of the law. His appearance
and character at this period of his life are thus described
by his brother.

" ¢ He was of low stature, but had an amiable ingenu-
ous aspect, and his conversation was answerable, being'
ever agreeable to his company. His hair grew to a con-
siderable length, but was hard and stiff, and did not fall
as the rest of the family, which made it bush somewhat,
and not without a mixture of red and grey. As to his.
humour, he was free from vanity himself, and hated it
in others. His youthful habits were never gay or top-
ping the mode, like other inns of court gentlemen, but
always plain and clean, and showed somewhat of firm-~
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ness or solidity beyond his age. His desire was rather
not to be seen at all, than to be marked by his dress.
In these things to the extreme was his aim ; that is,
not to be censured for a careless sloven, rather than to
be commended for being well dressed. But as to his
-appearing in public, the composition of his temper was
extraordinary, for he had wit, learning, and elocution,
and knew it, and was not sensible of any notable failings
wherewith to accuse himself, and yet was modest even
‘to a weakness. I believe, a more shame-faced creature
‘than he was never came into the world ; he could scarce
‘bear the being seen in any public places. I have heard
him say, that when he was a student, and ate in the
Temple hall, if he saw any company there, he could not
walk in till other company came, behind whom, as he
‘entered, he might be shaded from the view of the rest.
And he used to stand dodging at the screen till such
opportnmty arrived, for it was death to him to walk up
alone in open view.

“ His loose entertainments in this suge were, as
usual with gentlemen cadets of noble families in the
country, sporting on horseback, for which there was
opportunity enough at his grandfather’s house, where
was a very large and well-stocked deer-park, and at least
twice a week in the season there was killing of deer.
The method then was for the keeper with a large cross-
bow and arrow to wound the deer, and two or three
disciplined hounds pursued till he dropped. There was
most of the country sports used there for diverting a
large family, as setting, coursing, bowling, and he was
in it all; and within doors, backgammon and cards,
with his fraternity and others, wherein his parts did
not fail him, for he was an expert gamester. He used to
please himself with raillery, as he found any that by mine-
rity of age or majority of folly and self-conceit were ex-
posed to be so practised upon. I could give instances
enough of this sort, and not unpleasant, if suchtrifles were
to be indulged in a design such as mine is. His most
solemn entertainment was music, in which he was notenly

e 3
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master but doctor. 'This for the country, where, to make
good his exhibition, he was contented (though, in truth,
forced) to pass the greater part of his time. But in town
he had his select of friends and acquaintance, and with
them he passed his time merrily and profitably, for he
was as brisk at every diversion as the best. Even after
his purse flowed sufficiently, a petit -supper and a bottle
always pleased him. But he fell into no course of excess
or vice, and whenever he was a little overtaken, it was
‘a warning to take better care afterwards; and against
women his modesty was an effectual guard, though he
was as much inclined as any man, which made him
“desirous to marry.” :
On the 28th of June, 1661, Mr. North was called to
the bar, and applied himself diligently to practice. His
.income at this period consisted only of 60/., allowed by
his father, and afterwards reduced to 50L, and 204
from his grandfather. He attended the courts with assi-
duity, and being much noticed and encouraged by the
attorney-general, Sir Geoffrey Palmer [Note 38.], he
-soon began to find himself engaged in practice. He was
employed by Palmer to search the authorities for him,
- ana as he sometimes appeared for him when the attorney
. was prevented by illness, he was addressed by Jones
(afterwards Sir William Jones) by the title of Mr.
- Deputy-Attorney. :
:  The first opportunity which Mr. North enjoyed of
distinguishing himself in public was in arguing the writ
of error, brought on the conviction of Hollis and the
. other five members, in the reign of Charles I. His
argument on this occasion at the bar of the lords,
. though unsuccessful, was so highly regarded by the
« court, that, notwithstanding his youth, it was resolved to
- confer upon him the rank of king’s counsel. Jealous of
- the distinction thus conferred upon so young & man,
: the benchers of the Middle Temple refused to call him
. to the befich of the society, in consequence of which Mr.
: North after some delay thought fit to complain to the
- Judges, who, upon the appearance of some of the benchers
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in court, administered a severe rebuke to them, upon
which he was elected a bencher on the 5th of June 1668.

The circuit selected by Mr. North was the Norfolk ;
and, although at first he did not receive much encourage-
ment, “ his resolution was to persevere, knowing success
in circuit business to be a cardinal ingredient in a
lawyer’s good fortune.” He displayed that discretion by
which he was distinguished, in being “ exceeding careful
to keep fair with the cocks of the circuit, and particu~
larly with Serjeant Earl, who had almost a monopoly.”
~—=<¢ If he was concerned as counsel, he stood in great awe
of the chief practisers ; for they, having the conduct of
the cause, take it ill if a young man blurts out any thing,
though possibly to the purpose, because it seems to top
them ; and, sometimes, if it do not take with the court,
throw up, saying, the cause was given away; which
almost blasts 2 young man. Therefore, when he thought
he had a significant point to offer, he first acquainted
the foreman with it, which was commonly well taken ;
and he in return would say, move it yourself, and then
he seconded it.” Some appointments which he received
shortly after he was called to the bar contributed to ex-
tend his reputation. He was put into the commission
for draining the fens; constituted judge of Ely; and
made one of the king’s counsel before the justices in
eyre. His practice now rapidly increased, and he be-
came one of the most rising men in Westminster Hall.
His mode of life at this period is thus sketched by his
biographer : —

¢ His lordship’s course of life, while he was in great
business, was most philosophical, till he was solicitor-
general and married, and then he kept house, and at
meals scarce ever failed his family ; but before, he used
the commons in the hall at dinner personally, and at
night in his chamber. And when he was out of com-
mons, the cook usually provided his meals; but at night
he desired the company of some known and ingenious
friends, to join in a costelet and a salad at Chattelin’s,
where a bottle of wine sufficed, and the company dressed

¢4 ‘
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their own feast, that conxisted in friendly and agreeable
conversation. But in terms, and while business was
stirring, he kept his chamber, because (in order to next
day’s work) the attornies and agents came in at all hours:;
and then he desired the company of a friend or two, that,
in the intervals of taking instructions, he might come
out and solace with them a little, and return when he
was summoned. And the repast among us all was enly
his commons and a single bottle ; but what is that to the
feast 1 mentioned, which was never wanting? When
his practice was but little, and for the most part when
be was a student, he made it a rule not to leave his
chamber before eight at night ; and if he hed no ap-
pointed company, he hath often taken me to walk about in
the gardens with him till bed-time ; for he never loved at
such times to be alone, but having any company he
could discharge his thoughts by discourse. After he was
of the king’s counsel he kept a coach, and at leisure times
used to air himself in that, but with a friend to receive
his discourse and give handles for more. But while I
was with him, which was first while Sir Geoffrey Palmer
was but just alive, I cannot say I ever knew him to have
been twice at any tavern.”

On the death of Sir Geoffrey Palmer, the attorney-
general, and the prgmotion of the solicitor-general, con-
siderable interest was made by Mr. North’s friends to
procure for him the vacant office. On the other hand,
the Duke of Buockingham solicited the place for Jones
(afterwards the attorney-general) ; but the king * could
not be brought to dash cold water in Mr. North’s face”
by the appointment of Jones, and the office was cone
ferred upon Sir Edward Turner. A few months aftera
wards, Sir Edward being made chief baron, Mr. North
was appointed to sucoeed him as solicitor-general ; and,
according te custom, received the honour of knighthood.
In his new capacity Sir Francis North was frequently
obliged to appear in the court of chancery, and ulti«
mately he relinquished his practice in the king’s bench
and confined himself to the {ormer eourt,



LORD KEEPER GUILFORD. 89

His success in his profession, and the consequent in-
exease of his fortune, now led the thoughts of Sir Francis
to the subject of matrimony. < After he was called to
the ber,” says his brother, ‘ he applied himself closely
to the attendance and operations of the law, and wanted
refreshment such as was reasonable to be enjoyed at va-
<cant times ; and he was weary of being at the loose hand
38 to company, which he could not have at all times to
his mind. He was no clubster, listed among good fel-
lows ; and often passed his evenings in walking, or soli-
tary (if it may be so termed when he had only me with
him), rather than join in any promiscuous society, or of
such as were not either in his friendship or distinguished
by some notable talents that recommended them. And

" he thought it would be an ease to his mind to know
continually, after his business done, what was to be-
come of him ; and that he thought best provided for by
a family and housekeeping, which is never well settled
without a mistress as well as a master of a family.
These. considerations inclined him to look out for a suit-
able match. And, to say truth, his constitution reqmred
it as much as any man’s whatloever but being excessive
modest, and by resolution’ virtuous, he was solicitous
and ardent in the pursuit of it, and not a little encou-
raged by a manifest feeling he had of success in his pro-
fession, which dismissed all fears of the lean wolf. And
not being insensible of a fair character in general, which
together with some quality and happy relation that fell
to his share, he fancied he might pretend to as good a
fortune in a match, as many others had found who had
less reason to expect it ; but without some advancement
in that way he was not disposed to engage himself.

“ That which sat hardest upon his spirits was, how
he should give a fair answer to the question, © What
jointure and settlement?’ He used to own but one
rood of ground in the world that yielded him any profi¢,
which was Westminster hall ; a meagre particular, un-
less he might have added, as Finch did, his bar-gown
20,000/. There came to him a recommendation of 2
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lady who was an only daughter of an old usurer of
Gray’s Inn, supposed to be a good fortune in present,
for her father was rich, but after his death to become
worth nobody knew what. His lordship got a sight of
the lady, and did not dislike her : thereupon he made the
old man a visit, and a proposal of himself to marry his
daughter. There appeared no symptoms of discourage-
-ment, but only the old gentleman asked him what estate
-his father intended to settle on him for present mainte-
-nance, jointure, and provision for children. This was
-an inauspicious question, for it was plain that the family
had not estate enough for a lordship, and none could be
"to spare for him. Therefore, he said to his worship
“only ¢ That when he would be pleased to declare what
-portion he intended to give his daughter, he would write
-to his father, and make him acquainted with the answer.”
-And so they parted, and his lordship was glad of the
escape, and resolved to give that affair a final discharge,
and never to come near the terrible old fellow any more.
. His lordship bad at that time a stout heart, and could
not digest the being so slighted, as if in his present case
‘a profitable profession and future hopes were of no avail.
-If he had had a real estate to settle, he should not have
-stooped so low as to match with his daughter, and
thenceforward despised his alliance.

¢ His lordship’s next amour was in all respects better
grounded ; but, against all sense, reason, and obligation,
proved unsuccessful. When Mr. Edward Palmer, his
lordship’s most intimate and dear friend, died, he left a
flourishing widow, and very rich. The attorney-general
and all his family had projected a match of their cousin
North with this lady, who were no strangers to each
other; nor were there wanting sufficient advices, or rather
importunities of the whole family, for her to accept him ;
against which she did not seem to reluct, but held her-
self very reserved. In the meantime his lordship was
excited to make his application, which he had never done, -
or at least not persisted, solong as he did, but out of re-
spect and compliance with the sense of that worthy family,
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which continually encouraged him to proceed. Never
was lady more closely besieged with wooers. She had
‘no less than five younger brothers sat down before her
-at one time ; and she held them in hand, as they say,
‘giving no definitive answer to any of them, till she cut
-the thread; and, after a clancular proceeding and
match with a jolly knight of a good estate, she dropped
them all at once, and so did herself and them justice.
There were many comical passages in this wooing, which
his lordship without much pleasantry used to remember,
-and, however fit for a stage, would not muster well in an
.historical relation ; for which reason, as his lordship
- was dropped, I drop them. The unhappiness was, that
-he could never find out her resolution as to him ; for she
-stood in some awe of Sir Geoffrey Palmer’s family, and
would not break with them till she had provided for
herself another interest; and his lordship would not
slight their excessive kindness to him by deserting his
post at which they had placed him ; so, between the one
"and the other, he was held at the long saw for above a
month, doing his duty as well as he might, and that was
-but clumsily, for he neither dressed nor danced ; when
his rivals were adroit at both, and the lady used to
shuffle her favours amongst them affectedly, and on
.purpose to mortify his lordship, and at the same time be
.as civil to him, with like purpose to mortify them :
-and his lordship was not so mystified by his amour as
not to discern these arts ; and nothing but the respects
I hinted could have held him in harness so long. For
-it was very grievous to him, that had his thoughts upon
-his clients’ concerns, which came in thick upon him, to
‘be held in a course of bo-peep play with a crafty widow.
-And I have heard him often say, that he never was in
-all his life more rejoiced than when he was told that
medam was married, whercby he was escaped from a .
‘miserable confinement. And the fastidium upon this
occasion contracted, and his increase of business, which
gave him little time to think of any thing else, diverted
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his mind from undertaking any more of such projects,
and so he went on his way.

¢ Another proposition came to his lordship by a city
broker from Sir John Lawrence, who had many daugh-
ters, and those reputed beauties, and the fortune was to
‘be 6000I. His lordship went and dined with the alder-
man, and liked thelady, who (as the way is) was dressed
out for a muster. And coming to treat, the portion
shrank to 50004 ; and upon that his lordship parted,
and was not gone far, before Mr. broker (following)
came to him, and said, Sir John would give 500/. more
at the birth of the first child ; but that would not do,
for his lordship hated such screwing. Not long after
this despatch, his lordship was made the king’s solicitor~
general, and then the broker came again with news, that
Sir John would give 10,0004 No! his lordship said,
after such usage he would not proceed if he might have
20,000.. So ended that affair, and his lordship’s mind
was once more settled in tranquillity. _

It is said that marriages are made in heaven, and
if frequent and unforeseen accidents (often to he observed
productive of them) are any argument, the proverb hath
countenance ; for so it happened in his lordship’s case,
for out of a contingent interview, a proposition sprang
‘pregnant with all advantages of honour, person, and
fortune, more than which was not to be desired or ex-
‘pected. And it was for a match with the Lady Frances
Pope, the middle daughter of three co-heirs of Thomas,
Earl of Down, who lived at Wroxton, in Oxfordshire.
The eldest was married to Mr. Soames, of Thurlow, in
Buffolk, within four miles of Catledge, the seat of his
lordship’s father. And, as the use is, the grave Countess
of Down, with her two younger daughters, attended the
new-married couple to their habitation, and made some
stay there ; during which the visits of joy came in, and
amongst the rest the family from Catledge made their
appearance ; and the countess and her daughters in due
time made their return, which happened to be at a time
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when his lordship was at Catledge. His mother laid her
eyes upon the eldest unmarried daughter, and when they
were gone, turned about and said, ¢ Upon my life this
Iady would make a good wife for my son Frank.” And,
in short, at the next visit, with his lordship’s fair
consent, she moved it to the countess, who consented
that his lordship might make his advances. His next.
business was to muster what sum of money he could, in
order to make an honourable proposition, and with 6007,
borrowed of a friend, he could compass but 60004, in all
to join to her fortune, which was estimated at 14,0001
for making the jointure and settlement intended to be
10001 per annum. After this he ventured down with
a8 decent equipage and attendance, and in less than a
fortnight fixed his point with the lady, and appointed
another time to come and finish what was so suspiciously
begun. And then his lordship went with full attend-
ance and some friends, and after the necessary meetings
‘were sealed, the lovers were happily married in Wrexton
church.”

While Sir Francis North held the office of selicitor-
general, he was returned to parliament as member for
Lynn; but he had neither the inclination nor the leisure
to devote himself to parliamentary business. On the
promotion of Sir Heneage Finch to the woolsack, Sir
Francis succeeded him as attorney-general, and his prac-
tiee, which had before been very considerable, now received
a sensible increase.

- * His business increased, even while he was solicitor,
‘to be so much as would have overwhelmed one less dex-
“terons ; but when he was made attorney-general, though
“his gains by his office were great, they were much greater
* by his practice, for that flowed upon him like an orage,
enmough to overset one that had mot extraordinary rea-

diness in business. His skull-caps, which he wore when

he had leisure to observe his constitution, as I touched
- before, were now destined to lie in a drawer to receive the
“meney that came in by fees: one had the gold, another
the crowns and half-crowns, and another the smaller
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money. -When these vessels were full, they were com-
mitted to his friend (the Hon. Roger North), who was,
constantly near him, to tell out the cash and put it into
bags according to the contents, and so they went to his
treasurer’s, Blanchard and Child, goldsmiths, Temple-bar.”:

Even at this busy period of his life, Sir Francis North
did not neglect his more liberal studies, and acquired a
general knowledge of the modern languages, French, .
Italian, and Spanish, and even made some progress in the,
study of the Dutch. In the pursuit of his professional
knowledge he was as diligent as ever, noting down in;
“ his solemn common-place book” every matter of im--
portance, and making a copious index of any valuable
treatise in MS. which fell in his way. To preserve his.
knowledge of real property law, he was accustomed every
Christmas to peruse Littelton’s Tenures.

On the death of Sir John Vaughan, the chief justice of.
the common pleas, Sir Francis North was promoted to.
the vacant dignity. The leisure and ease which this
change procured him compensated for the pecuniary loss,
which he sustained by it, his profits as attorney-general
being about 7000/ per annum, while the office of chief.
justice produced only 4000/.  One of the first acts of
the new chief justice was to introduce the clause of
ac etiam into the process of the common pleas, in accord--
ance with the alteration lately made in the king’s bench,
by which the practice of the former court was consider-;
ably increased.  Upon another matter of practice he had.
the misfortune to offend the bar of his court ; an incident
which is thus related by his biographer : —

“ There was an incident that happened not long after
his lordship came into the place of chief in that court,
which, though in itself and in the end of it ridiculous, yet,
being an affront to the court, and in particular to the lord.
chief justice, and by the whole bar of serjeants, all in a,
lump together, ought to be related, as I shall do, really as
it was acted by them. It hath been the usage of the
king’s bench, at the side bar below in the hall, and of the
common pleas, in the chamber within the treasury, to
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hear attornies and young counsel that came to move there
about matters of form and practice. His lordship had a
gounger brother (Hon. Roger North), who was of the.
profession of the law: he was newly called to the bar,
and had little to do in the king’s bench ; but the attornies
of the common pleas often retained him to move for them:
in the treasury such matters as were proper there, and
what they might have moved themselves. But, however-
agreeable this kind of practice was to a noviciate, it was.
not worthy the observation it had, for once or twice.
a week was the utmost calculate of these motions. But the
serjeants thought that method was or might become preju-
dicial to them, who had a monopoly of the bar, and would.
have no water go by their mill, and supposed it was high:
time to put a stop to such beginnings, for fear it might-
grow worse. But the doubt was, how they should signify
their resentment so as to be effectually remedied. At
length they agreed for one day to make no motions at all,.
and opportunity would fall for showing the reason how:
the court came to have no business. . When the court (on
this dumb day, as it was called) was sat, the chief justice:
gave the usual signal to the eldest serjeant to move. He
bowed, and had nothing to move ; so the next, and the
next from end to end of the bar. The chief, seeing this,
said, ¢ Brothers, I think we must rise, here is no business.’
Then an attorney steps forwards, and called to a serjeant to .
make a motion, and after that turned to the court.and
said, that he had given the serjeant his fee and instruc-
tions over-night to move for him, and desired he might.
~do so. The chief looked about, and asked what was the .
matter? An attorney that stood by, very modestly said, :
that he feared the serjeants took it ill that motions were
made in the treasury. Then the chief scented the whole .
matter: and, “brothers,’said he, ‘Ithink a very great affront
is offered to us, which we ought for the dignity of the .
court to resent. But that we may do nothing too sud- -
denly, but take consideration at full leisure and maturely,
let us now rise, and to-morrow morning give order as :
becomes us. And do you, attornies, come all here to-
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merrow, and care shall be taken for your despatch ; and
rather than fail, we will hear you or your clients, or
the barristers at law, or any person that thinks fit to
appear in business, that the lJaw may have its course’$
and se the court rose. This was like thunder to the
serjeants, and they fell to quarrelling one with another
about being the cause of this great evil they had brought
upon themselves ; for none of them imagined it would
have had such a turn as this was, that shaked what was
the palladium of the coif, the sole practice there. In
the afternoon they attended the chief and the other judges
of the court, and in great humility owned their fault, and
begged pardon, and that no farther notice might be
taken of it, and they would be careful not to give the like
offence for the future. The chief told them that the
affront was in public and in the face of the court, and
they must make their recognitions there next morming,
and in such a manner as the greatness of their offence
demanded, and then they should hear what the court
would say to them. Accordingly they did; and the
chief first, and then the rest in order, gave them a formal
chiding with acrimony enough; all which with dejected
countenances they were bound to hear. When this dis~
cipline was over, the chief pointed to one to move, and
which he did (as they said) more like one crying than
speaking; and so ended the comedy as it was acted in
Westminster hall, called the Dumb Day.”

- The conduct of Sir Francis North while upon the
bench was in many points worthy of great commend-
ation. Like Sir Matthew Hale, he applied himself to
the reformation of the abuses which existed in the law ;
his mode being to note down the point which appeared
to require amendment ; and afterwards, when at leisure,
to reduce his observations into such a form that an act
of parlisment might be founded on them. It is sup-
posed by his biographer, that the first idea of the statute
of frauds proceeded from him ; and he also asserts, that
several other alterations, which afterwards passed into
laws, arose from his suggestions. [Note 39.] Another
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proposal of the chief justice was a general register for
lands ; a scheme upon which “he worked sincerely.”
He had proceeded so far in these proposed amendments
as to prepare several draughts of bills, which, after his
death, were found amongst his papers. In presiding at
the trial of causes the chief justice exerted himself to
confine the counsel to the point in question, and to cut
down that redundancy of speech, which, he used to obe=
serve, ° disturbed the order of his thoughts.” ¢ He
was,” says his biographer, ¢ very good at waylaying
the craft of counsel ; for he, as they say, had been in
the oven himself, and knew where to look for the pasty.”
Upon one difficult occasion his conduct on the bench
was entitled to the highest commendation. ¢ At Taun=
ton Dean,” says Roger North, ‘ he was forced to try an
old man for 8 wizard; and for the curiosity of observing
the state of a male witch or wizard, I attended in the
court, and sat near where the poor man stood. The
evidence against him was, the having bewitched a girl
of about thirteen years old: for she had strange and
unaccountable fits, and used to cry out upon him and
gpit out of her mouth straight pins ; and whenever the
man was brought near her, she fell in her fits, and spit
forth straight pins. His lordship wondered at the
straight pins, which could not be so well couched in the
mouth as crooked ones; for such only used to be spit
out by people bewitched. He examined the witnesses
very tenderly and carefully, and so as none could collect
what his opinion was ; for he was fearful of the jury-
men’s precipitancy, if he gave them any offence. When
the poor man was told he must answer for himself, he
entered upon a defence as orderly and well expressed as
I ever heard spoke by any man, counsel or other ; and
if the attorney-general had been his advocate, I am sure
he could not have done it more sensibly. The sum of
it was malice, threatening, and circumstances of im«
pesture in the girl ; to which matters he called his wit-
nesses, and they were heard. After this was done, the
judge was not satisfied to direct the jury before the im«
b:
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posture was fully declared ; but studied and beat the bush
" while, asking sometimes one and then another question,
as he thought proper. At length he turned to the justice
of peace that committed the man and took the first exa-
minations.- € And, sir,’ said he, pray will you ingenuously
declare your thoughts, if you have any, touching these
straight pins which the girl spit ; for you saw her in
her fit?’ —¢ Then, my lord,’ said he, ¢ I did not know that
‘T might concern myself in this evidence, having taken
the examination and committed the man. But since
your lordship demands it, X must needs say, I think the
girl, doubling herself in her fit as being convulsed, bent her
head down close to her stomacher, and with her mouth
took pins out of the edge of that, and then, righting her-
self a little, spit them into some bystander’s hands.”
This cast an universal satisfaction upon the minds of
the whole audience, and the man was acquitted. As the
judge went down stairs out of the court, a hideous old
woman cried, ¢ God bless your lordship ! — What'’s the
matter, good woman ?’ said the judge.— ¢ My lord,’ said
she, ¢ forty years ago, they would have hanged me for a
witch, and they could not, and now they would have
hanged my poor son !’

On the trial of Colledge* for high treason, the conduct
of North, who presided as one of the judges, has been
the subject of severe and just observation. Certain pa-
pers belonging to the prisoner, and containing the heads
of his defence, and suggestions relative to the proceedings,
furnished to him by his legal advisers, had been forcibly
taken from him, previously to his coming into court.
He applied with great earnestness for their restoration ;
but the court, having perused them, denied the request,
on the frivolous and ridiculous ground that they con-
tained matter scandalous fo the government. Colledge,
therefore, was only permitted to have the use of such
portions of the documents as the judges were pleased to
consider unexceptionable. His assertions, that without
the assistance of his instructions he should not be en-
. * State Trials, vol. viii. p. 549, )

.
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abled to conduct his defence, were met by a pertinent
answer from Sir Francis North — that the judges were
his counsel. A maxim which is, indeed, admirably illus-
trated by the trial in question.

Upon the experiment, made under the auspices of
Sir William Temple, of a Whig administration, Sir
Francis North was constituted a member of the privy
council. A government formed so entirely in opposition
to the king’s dearest prejudices had little chance of
stability ; nor was it probable that the chief justice would
act cordially with Shaftesbury, and Essex, and Russell.
But the time was now approaching when he was to
assume a still higher station.

The health of the Lord Keeper Finch having given
way, the business of the cabinet which usually came
before him was for the most part performed by Sir
Francis North, who thus, in case of Finch’s death,seemed
evidently pointed out as his successor. When that event
took place, he received an intimation, as his biographer
supposes, from Lord Rochester, the lord treasurer, that
the seals were within his grasp. The object of this
hint is supposed to have been to induce the chief justice
to prefer a petition for the vacant woolsack, that so the
seals might be offered to him with a better grace, with-
out the addition of a pensign. But Sir Francis was not
easily misled. He clearly foresaw that the office must
be tendered to him, and he fully resolved not to accept
it without such a pension as should enable him to sup-
port the dignity in such a manner as he deemed suitable.
Rochester and he now endeavoured to outwit one another ;
but the chief justice was not “ a chicken that would

- peck at shadows;” and ultimately the king placed the
seal in his hands, with this warning sentence:—* Here,
my lord take it; you will find it heavy!” To this
appointment was added a pension of 20004 a year. It
is curious to observe what were the feelings of Sir
Francis North after receiving the highest reward which
his profession could confer. :

H 2
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* ¢ The evening that we went upon this errand to
Whitehall,” says Roger North, ¢ some of us stayed in
expectation of his coming home, which was not till near
ten; little doubting the change that was to happen. At
last he came with more splutter than ordinary, divers
persons (for honour) waiting, and others attending to
wish him joy, and a rabble of officers that belonged to
the seal completing the crowd which filled his litte
house. Hislordship, by despatching these incumbrances,
got himself clear as fast as he could, and then I alone
stayed with him. He took a turn or two in his dining-
room and said nothing, by which I perceived his spirits
were very much roiled ; therefore I kept silence also,
expecting what would follow. There was no need of
asking what news when the purse with the great seal
lay upon the table. At last his lordship’s discourses and
actions discovered that he was in a very great passion,
such as may be termed agony, of which I never saw in
him any like appearance since I first knew him. He
had kept it in long, and after he was free it broke out
with greater force, and, accordingly, he made use of me
to ease his mind upon. That which so much troubled
him, was the being thought so weak as to take ill usage
from those about the king (mesning the Earl of Ro-
chester), with whom he had lived well, and ought to
have been better understood. And instead of common
friendship, to be haggled withal about a pension, as at
the purchase of a horse or an ox, and after he had de-
clared positively not to accept without a pension,